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DECISIONS 

RSLATmO  TO 

THE    PUBLIC    L^ISTDS 


DIVISION  B.-RECORDS. 
CLAIH  FOR  SEVOLimOHABT  BOUHTT  LAHB  SCBIP. 

acts  of  august  31, 1852,  and  june  28,  1q60.— statement  of  case  and 

construction  of  statutes  applicable. 

Algebnox  S.  Sullivan,  administbatob  de  bonis  non  of  Mabt 
&ates,  widow  and  sole  legatee  op  hobatio  gates,  on  vlb- 

amiA  LAND  WABBANT  FOB  5,833^  AGBES. 

The  concessions  of  lands  by  the  State  (of  Virginia  to  officers  in  the  Bevolutionary 
seryice  having,  in  the  case  of  M^jor-General  Gates,  been  satisfied  under  warrants 
for  15,000  acres  and  2,500  acres,  the  warrant  in  qaestion  being  unauthorized  by 
law,  cannot  be  recognized,  and  the  claim  is  rejected. 

Secretary  Teller  to  Commissioner  MoFarlandj  May  15, 1884. 

Sm:  I  have  considered,  on  appeal  from  your  adverse  decision  of 

May  10, 1883,  the  application  of  Algernon  S.  Sullivan,  public  auminis- 

trator  of  the  city  of  New  York  and  administrator  de  bonis  non,  with  the 

will  annexed,  of  Mary  Gates,  widow  and  sole  legatee  of  Horatio  Gates, 

deceased,  for  the  issue  of  Revolutionary  bounty-land  scrip  under  the 

acts  of  August  31, 1852  (10  Stat.,  143),  and  June  22, 1860  (12  Stat,  84), 

for  5,833^  acres  of  public  land,  founded  on  Virginia  land-warrant  Ko. 

9947,  issued  by  the  register  of  the  Virginia  State  land  office  to  said 

Sullivan  January  10, 1882,  and  stated  to  be  **in  consideration  of  Major- 

General  Horatio  Gates'  services  in  the  Virginia  Line  from  May,  1776, 

to  May,  1783,  agreeably  to  a  certificate  from  the  governor  and  council, 

which  is  received  into  the  land  office."    The  register  of  the  land  office 

farther  certifies  by  an  indorsement  on  the  warrant  that,  '^In  pursuance 

of  an  advice  of  council  this  warrant  has  issued  in  conformity  with  laws 

of  Virginia  In  force  prior  to  the  cession  by  that  State  of  her  western 

lands  to  Congress,  and  that  no  other  warrant  has  issued  from  the  land 

office  of  Virginia  on  account  of  the  services  of  Major-General  Gates 

except  warrants  ISos.  802,  803,  804,  805,  806,  and  807  for  2,000  acres 

each,  and  Nos.  808  and  809  for  1,500  acres  each,  and  Ko.  810  for  2,500 

9cre8,  and  that  no  grant  has  issued  on  this  warrant." 
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These  warrants  (ezclasive  of  that  in  question)  aggregate  seyenteei 
thousand  five  hundred  (17,500)  acres,  and,  as  appears  from  ^'A  list  o 
officers  of  the  Army  and  Navy  who  have  received  lands  from  Virginia 
for  Bevolutionary  services,  the  quantity  received,  when  received,  tb< 
time  of  service  for  which  each  officer  received  land,  &c.,  down  to  Sep 
tember,  1833,''  were  issued  June  13, 1783,  for  the  services  of  Major-Gen 
eral  Gates  from  May,  1776,  to  that  date.  (See  Journal  of  the  Honse  oi 
Delegates  of  the  Commonwealth  of  Virginia  for  the  session  began  Dec 
2, 1833.) 

The  allowance  upon  which  these  warrants  issued  (as  appears  from  a 
certified  copy  thereof  from  the  records  of  the  Land  Office)  is  in  these 
words: 

I  do  certify  that  the  Hon.  Major-Gen'I  Horatio  Gates  is  entitled  to 
the  proportion  of  l^d  allowed  a  major-general  of  the  Virginia  line  for 
military  service  from  May,  1776,  to  this  day. 

THOS.  MERIWETHER. 
BENJ.  HARRISON. 
GouNGiL  Ohahbeb,  May  30, 1783. 

Benjamin  Harrison  was  governor  of  Virginia  at  the  date  last  named, 
and  this  certificate  is  presumed  to  have  issued  as  the  formal  act  of  al- 
lowance to  General  Gates  for  the  services  named  by  the  governor  aud 
council  of  the  State;  and  as  no  other  '<  allowance"  appears  among  tfae 
files  it  is  also  presumed  that  the  present  warrant  issued  under  the  same 
certificate.  I  think  it  also  established  that  General  Gates'  military  ser- 
vices—for which  he  was  entitled  to  bounty  land — continued  from  May, 
1783,  or  for  a  period  of  seven  years. 

The  first  section  of  the  act  of  Congress  of  August  31, 1852,  provided, 
that  all  out  standing  military  land- warrants  issued  or  allowed  prior  toi 
March  1, 1852,  by  the  proper  authorities  of  the  Commonwealth  of  Vir- 
ginia for  military  services  performed  by  the  ofQcers  and  soldiers,  seameni 
or  marines,  of  the  Virginia  State  and  Continental  line  in  the  Army  or 
K'avy  of  the  Revolution,  might  be  surrendered  to  the  Secretary  of  tli0 
Interior,  who,  upon  being  satisfied  that  the  surrendered  warrant  waa 
fairly  and  justly  issued  in  pursuance  of  the  laws  of  said  Common wealtll 
for  military  services  so  rendered,  should  issue  scrip  in  favor  of  the  pres 
ent  proprietors  of  the  surrendered  warrant  for  the  whole  or  any  uusa^ 
isfied  portion  thereof,  at  the  rate  of  $1.25  for  each  acre  mentioned  in  tlia 
warrant,  which  remains  unsatisfied,  which  scrip  should  be  receivable  id 
payment  for  any  land  owned  by  the  United  States  subject  to  sale  at  pri- 
vate entry,  and  should  be  assignable  by  indorsement  thereon,  attested 
by  two  wi to  esses.  The  second  section  provided  that  the  aet  should  Ixi 
taken  a^  a  full  and  final  adjustment  of  all  bounty  land  claims  to  the 
officers  and  soldiers,  seamen  and  marines  of  the  State  of  Virginia  foU 
services  in  the  war  of  the  Revolution,  provided  that  the  State  of  Vir*' 
ginia  should,  by  a  proper  act  of  its  legislature,  relinquish  all  claims  t^ 
the  lands  in  the  Virginia  military  district  in  the  State  of  Ohio. 

Pursuant  to  this  last  requirement  the  governor  of  Virginia,  by  an  in- 
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strnment  in  writing,  after  reciting  that  the  general  assembly  of  the 

State,  by  resolation  of  December  6, 1852,  approved  and  accepted  the  act 
I  of  Angast  31, 1853,  relinquished  to  the  United  States  the  lands  in  Ohio 

therein  named,  and  thus  complied  with  the  proviso  of  the  act.  A  war- 
rant under  this  act  having  issaed  in  November,  1857,  Attorney-General 
Black  advised  the  then  Secretary  of  this  Department,  Jane  23, 1839,  in  re- 
i>iyonse  to  a  reqaest  for  an  opinion  as  to  his  i)ower  therein  (9  Op.,  354), 
ibat  he  had  no  power  to  issue  scrip  on  a  military  land- warrant  not  issned 
or  allowed  by  the  State  of  Virginia  prior  to  March  1, 1852.  Thereupon, 
ai)i)arently  to  remedy  the  defect  in  the  act.  Congress  passed  the  act  of 
of  June  22, 18G0,  "  to  declare  the  meaning  of  the  act  of  1852.''  It  pro- 
vided that  the  Secretary  of  the  Interior,  in  extending  the  provisions  of  the 
act  of  1852,  should  construe  it  so  as  to  authorize  the  satisfaction  in  scrip 
of  all  warrants  or  parts  of  warrants  issued  on  allowances  made  by  the 
executive  of  Virginia  prior  to  March  1, 1852,  coming  within  the  princi- 
I'les  already  recognized  by  that  Department,  and  whether  issued  before 
or  since  March  1, 1852,  provided  that  no  warrant  or  part  of  a  warrant 
should  be  satisfied  in  scrip  founded  or  issued  on  any  allowance  made 
since  March  1, 1852. 

It  is  claimed  by  the  present  applicant  that  under  this  act,  and  acts 
of  the  legislature  of  Virginia,  and  under  the  allowance  of  the  governor 
and  council  of  Virginia  above  stated,  the  representatives  of  Major-Gen- 
eral  Gates  (who  died  in  1806)  are  entitled  to  scrip  for  5,83:3^  acres  of 
imblic  land,  in  addition  to  the  17,500  acres  already  granted  him. 

The  pertinent  Virginia  acts  are  those  of  October,  1779  (Henuing's 
Statutes  at  Large,  vol.  10,  p.  159) ;  October,  1780  (Id.  10,  p.  375),  and 
May,  1782  (Jd.,  11.,  p.  84). 

The  act  of  1799,  reciting  that  no  law  of  the  commonwealth  had  yet  as- 
certained the  proportions  or  quantity  of  land  to  be  granted,  at  the  end 
of  the  present  war,  to  the  officers  of  the  Virginia  line  on  Continental 
or  State  establishment,  or  to  the  officers  of  the  Virginia  navy,  and  that 
doubts  may  arise  respecting  the  particular  quantity  of  land  due  to  the 
soldiers  and  sailors,  granted  to  every  colonel  5,000  acres,  lieu  tenant- 
colonel  4,500  acres,  and  so  on  to  subordinate  officers,  and  to  soldiers, 
and  also  in  like  proportions  to  officers  of  the  navy  of  the  same  rank  as 
army  officers,  and  to  sailors  as  to  soldiers. 

It  will  be  noted  that  this  act  made  no  provision  for  army  officers  above 
the  grade  of  colonel. 

The  fourth  section  of  the  act  of  1780  provided  that — 

Whereas  no  provision  has  been  made  in  land  for  the  general  officers 
of  this  State  in  Continental  service,  therefore  be  it  enacted  that  there 
shall  be  allowed  to  a  major-general  15,000  acres  of  land  and  to  a  brig- 
adier-general 10,000  acres  of  land,  to  be  reserved  to  them  and  their 
heirs,  in  the  same  manner  and  on  the  same  conditions  as  is  by  law  here- 
tofore directs  for  the  officers  and  soldiers  of  the  Virginia  line  in  Oon- 
tinental  service,  and  there  shall  be,  moreover,  allowed  to  all  the  officers 
of  this  State  on  Continental  or  State  establishments  or  to  the  legal  rep- 
resentatives of  such  officers,  according  to  their  respective  ranks,  an  ad- 
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ditional  bounty  in  lands  in  the  proportion  of  one-third  of  any  former 
bounty  heretofore  granted  them. 

The  9th  section  of  the  act  of  May,  1782,  provided  : 

That  any  officer  or  soldier  who  hath  not  been  cashiered  or  superseded, 
and  who  hath  served  the  term  of  three  years  successively,  shall  have  an 
absolute  and  unconditional  title  to  his  respective  apportionment  of  the 
land  appropriated  as  aforesaid.  And  for  every  year  which  every  offi- 
cer or  soldier  may  have  continued  or  shall  hereafter  continue  in  service 
beyond  the  term  of  six  years,  to  be  computed  from  the  time  he  last 
went  into  service,  he  shall  be  entitled  to  one-sixth  part  in  addition  to 
the  quantity  of  the  land  apportioned  to  his  rank  respectively. 

General  Gates  appears  to  have  received  warrants  for  15,000  acres  of 
land  under  the  first  clause  of  the  fourth  section  of  the  act  of  1780,  and 
for  2,600  acres  under  the  act  of  1782,  being  for  "  one-sixth  part  in  addi- 
tion to  the  quantity  of  the  land  apportioned  to  his  rank  "  for  his  service 
beyond  the  term  of  six  years,  a  total  of  17,600  acres.  The  applicant 
claims  that  he  (his  representatives)  is  also  entitled  to  scrip  for  5,888J 
additional  acres  under  the  latter  clause  of  the  fourth  section  of  the  act 
of  1780,  which  grants  '*  to  all  the  officers,  •  •  •  according  to  their 
respective  ranks,  an  additional  bounty  in  lands,  in  the  proportion  of 
one-third  of  any  former  bounty  heretofore  granted  them." 

No  law  prior  to  this  act  allowed  General  Gates  bounty  land  for  his 
military  services,  and  even  if  this  act  granted  him  the  additional  bounty 
named  in  the  latter  clause  of  section  4,  the  allowance  would  be  limited 
to  the  one-third  additional  thereby  granted,  and  would  not,  I  think,  in- 
clude the  one-sixth  additional  granted  by  the  subsequent  act  of  1782; 
the  act  of  1780  expressly  limiting  the  additional  bounty  land  "in  the 
proportion  of  one- third  of  any  former  bounty  heretofore  granted  them." 
His  claim  should  therefore  properly  be  for  one-third  of  16,000  acres  and 
not  for  one-third  of  17,600  acres,  or  for  6,000  acres  instead  of  for  6,833^ 
acres. 

But  I  concur  in  your  opinion  that  the  grant  of  the  one-third  addi- 
tional, as  expressed  in  the  act  of  October,  1780,  was  intended  only  for 
the  benefit  of  those  officers  for  whose  services  provision  for  bounty 
land  had  been  previously  made,  and  hence  that  there  having  been  no 
law  prior  to  this  aot  granting  bounty  land  to  a  major-general  the  pres- 
ent claim,  for  the  one-third  additional  in  behalf  of  General  Gates's  serv- 
ices, is  not  within  that  act.  The  language  of  this  provision  seems 
clear  and  unambiguous,  and  is  supposed  to  express  just  what  the  legis- 
lature of  Virginia  intended,  and  in  such  case  the  rules  of  construction 
do  not  require  resort  to  other  statutes  upon  the  same  subject-matter  for 
the  meaning  of  the  particular  statute,  especially  where,  as  in  this  case, 
there  is  nothing  in  the  others  inconsistent  with  the  particular  statute. 
But,  however  this  may  be,  I  do  not  think  I  am  required  to  construe 
these  acts  of  the  Virginia  legislature  as  applicable  to  the  present  case, 
after  construction  thereof  by  the  authorities  of  Virginia,  but,  under  well- 
settled  i)rinciples,  to  accept  such  construction  as  the  law  of  the  case  and 
dispose  of  it  accordingly. 
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In  his  disciisaion  of  the  act  of  August  31, 1852,  Attorney-General 
Black,  May  30, 1858,  to  the  Secretary  of  this  Department  (9  Ops.,  156) : 

In  1734  Virginia  ceded  to  the  United  States  the  largest  and  most 
valuable  body  of  land  that  ever  belonged  to  the  public  domain  of  any 
State  in  the  world.  But  previous  to  the  cession  she  had  promised  to 
give  certain  portions  of  it  to  the  officers,  soldiers,  sailors,  and  marines 
who  had  served  during  the  Revolutionary  war  in  her  Army  and  Kavy. 
She  did  not  strip  herself  of  the  power  to  fulfill  this  promise  without  ex- 
acting a  pledge  that  it  should  be  fully  redeemed  by  the  Government  of 
the  Union.  She  was  generous  to  her  sister  States,  but  she  was  at  the 
same  time  true  to  her  own  defenders.  The  obligation  of  the  United 
States  to  satisfy  the  claims  of  the  Virginia  officers  and  soldiers  has  never 
yet  been  denied  by  any  part  of  their  government.  Kor  has  it  ever  been 
doubted  as  a  general  principle  that  the  claims  ought  to  be  settled  and 
adjasted  according  to  the  laws  of  Virginia,  and  by  such  tribunals  as 
slie,  in  her  own  wisdom,  might  see  proper  to  charge  with  that  duty. 
What  a  soldier  may  be  entitled  to  is  a  question  of  State  law ;  and  it  is 
not  consistent  with  the  spirit  or  genius  of  this  Government  to  interfere 
^vith  the  administration  of  State  laws,  or  to  expound  their  meaning. 
When  a  question  is  incidentally  raised  upon  them  before  an  officer,  or 
in  the  courts  of  the  United  States,  the  interpretation  they  have  received 
in  the  State  is  of  binding  obligation. 

At  every  step  which  Virginia  took  in  this  business  she  asserted,  in 
words  or  by  clear  implication,  her  right  to  decide,  through  her  own 
authorities,  upon  the  validity  and  amount  of  the  claims  m^e  for  mili- 
tary bounty  land  under  her  laws.  She  conferred  the  power  succes- 
sively on  her  register  of  the  land  office,  commissioner  of  war,  governor 
and  council,  without  providing  in  any  case  for  an  appeal. 

Yon  ask  me  if  these  decisions  are  in  the  nature  of  judicial  expositions 
of  the  law,  and  therefore  binding  ?  Undoubtedly.  They  are  in  their 
character  so  far  like  a  judicial  sentence  that  they  are  conclusive  upon 
the  parties  and  their  privies.  When  the  constitution  or  law  of  any  State 
authorizes  a  person  to  decide  a  given  question  the  judgment  of  such  per- 
son is  always  conclusive.  It  makes  no  difference  whether  it  be  a  court, 
a  lefjislative  body,  an  executive  officer,  or  a  special  tribunal  appointed 
tor  the  purpose.  The  authority  to  hear,  examine,  and  decide  without 
appeal  carries  with  it  the  power  to  determine  it  forever,  to  make  an  end 
of  all  controversy  aboutit,  and  to  close  it  against  all  future  inquiry  upon 
cither  the  facts  or  the  law.  When,  therefore,  the  State  of  Virginia  au- 
thorized the  governor  and  council  to  settle  these  claims  a  decision  regu- 
larly made  by  those  officers  was  as  conclusive  as  if  the  same  jurisdiction 
liad  been  given  to  and  exercised  by  the  Supreme  Court. 

In  discussing  the  same  act,  Attorney-General  Gushing  said,  January 
",  1854  (0  Ops.,  243) : 

If  it  appear  that  any  provision  of  the  statutes  of  Virginia  is  of  ques- 
tionable import,  and  the  courts  of  that  State  have  considered  and 
constraed  such  provision,  their  decision  is,  in  my  view  of  the  settled 
I'rmciples  of  law,  obligatory  on  my  judgment,  so  far  as  any  judicial  ex- 
I'osition  of  statute  can  be.  [Eeferring  to  Elmendorff  v.  Taylor,  10  Wheaton, 
159,  wherein  Chief  Justice  Marshall  said :]  This  court  has  uniformly 
professed  disposition,  in  cases  depending  on  the  laws  of  a  particular  State, 
to  adopt  the  construction  which  the  courts  of  the  State  have  given  to 
these  laws.  This  course  is  founded  upon  the  principles  supposed  to  be 
universally  recognized,  that  the  judicial  department  of  any  Government 
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whore  such  a  department  exists  is  the  appropriate  organ  for  constniiug 
the  legislative  acts  of  that  Government. 

See  also  Green  v,  !Neal  (6  Peters,  291),  where  it  is  held  that  the  re- 
ceived exposition  of  any  statute  of  a  State  by  the  highest  judicial  au- 
thority of  such  a  State  becomes  as  much  a  part  of  the  law  as  if  such 
exposition  were  a  statutory  enactment:  and  see  also  the  several  other 
authorities  cited  by  the  Attorney-General  to  the  same  effect  But,  as 
stated  by  Attorney- General  Black,  such  exposition  need  not  be  made 
by  the  courts  of  the  State,  but  may  be  by  any  person  or  tribunal  thereto 
authorized,  and  in  either  case  the  construction  so  made  is  obligatory, 
not  only  upon  the  courts  but  upon  the  officers  of  the  General  Grovern- 
ment.  If,  therefore,  the  proper  officers  of  Virginia  have  construed  her 
bounty  land  laws  in  question  and,  especially,  have  adjudicated  the 
claims  of  Major-General  Gates  thereunder,  such  construction  and  adju- 
dication are  conclusive  upon  this  Department. 

The  case  then  shows  that  May  30, 1783,  the  governor  and  council  of  Vir- 
ginia issued  a  certificate  that  Major-General  Gates  was  entitled  to  the 
proportion  of  land  allowed  a  major-general  of  the  Virginia  line  for  mili- 
tary service  from  May,  1776,  to  May,  1783.  This  was  such  an  "  allow- 
ance "  as  is  contemplated  by  the  acts  of  Congress  of  August  31, 1852, 
and  June  22, 1860,  and  under  it,  June  13, 1783,  bounty  land  warranto 
were  issued  to  him  for  17,500  acres  by  the  proper  authorities  of  the 
State.  This  quantity  was  manifestly  granted  to  him  under  the  first 
clause  of  the  act  of  October,  1780  (for  15,000  acres),  and  under  the  ninth 
section  of  the  act  of  May,  1782,  for  one-sixth  additional  land,  or  2,500 
acres  ]  the  two  aggregating  17,500  acres.  These  warrants  were  issued 
subsequently  to  enactment  of  the  laws  in  question,  when  the  whole  sub- 
ject-matter thereof  was  fresh  in  the  minds  of  the  authorities,  and  there 
was  every  disposition  to  accord  to  the  officers  all  claims  to  which  they 
were  entitled  under  the  law,  and  when  also  the  officers  themselves  were 
present  to  protect  their  own  rights.  The  issue  of  these  warrants  was 
therefore  a  construction  of  the  laws  then  in  force,  and  an  adjudication 
of  "  the  proportion  of  land  "  to  which  General  Qiites  was  entitled,  and 
by  implication  ignored  his  right  to  any  land  under  the  latter  clause  of 
the  act  of  1780.  The  same  warrants  were  accepted  by  General  Gates 
(so  far  as  appears)  in  full  satisfaction  of  his  claim  under  these  laws, 
and  not  until  about  one  hundred  years  later  was  it  claimed  (by  the 
present  application)  that  he  was  within  the  latter  clause  of  the  act  of 
1780,  and  entitled  to  more  land  than  that  already  allowed  him. 

In  view,  therefore,  of  my  own  opinion  that  the  present  application  is 
without  merit,  and  that  the  construction  of  the  Virginia  laws  is  adverse 
thereto,  and  knowing  of  no  authority  under  which  the  present  register 
of  the  Virginia  land  office  may  readjudicate  this  matter  once  deter- 
mined, I  cannot  recognize  the  validity  of  the  warrant  of  January  10, 
183S,  based  only  upon  the  allowance  of  1783.  which  has  been  fully  satis- 
fied by  the  warrants  of  that  year. 

1  affirm  your  decision. 


DIVISION    C -PUBLIC    LANDS. 

L-*Dbsert  Lands— 

1.  Character  of  LaL<I. 

2.  Fraadalent  Entry. 

3.  Belinqaisliment. 

4.  Settlement. 

n.— HOMESTKABS — 

1.  Abandonment. 

2.  Absence. 

3.  Additional  Entry. 

4.  Alabama  Mineral  Lands. 

5.  Amendment. 

6.  Application  to  Make  Entry. 

7.  Change  of  Entry. 

8.  Commutation. 

9.  Contest. 

10.  Contract  to  Sell. 

11.  CnltivatioD. 

12.  Deceased  Claimant. 

13.  Deserted  Wife. 

14.  Devisee. 

15.  Duress. 

16.  Excess  of  Quantity. 

17.  Failure  to  make  Proot 

18.  Final  Proof. 

19.  Fraudulent  Entry 

20.  Heirs  of  Deceased  Homesteader. 

21.  Insane  Claimant. 

22.  Joint  Cash  Entry. 

23.  Land  Officers. 

24.  Loss  of  Crops. 

25.  Married  Women. 

26.  Minor  Entryman. 

27.  Patented  Lands. 

28.  Preference  Kights. 

29.  Presumption  of  Death. 

30.  PreTious  Contest. 

31.  Private  Entry. 

32.  Purchase. 

33.  Quarter  Section. 

34.  Belinquishment. 

35.  Besidence. 

36.  Bight  of  Purchase. 

37.  Second  Entry. 

38.  Settlement. 
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II.— HoBiBSTKADS^Continaed. 

39.  Transferee. 

40.  Unlawfal  Inclosure. 

41.  Widow  of  Deceased  Soldier. 

III.— Indian  Lands— 

1.  Kansas  Trust  and  Diminished  Reserve  Land& 

2.  Ottawa  and  Chippewa  in  Michigan. 

3.  Winnebago  Homsteads. 

rV. —Instructions — 

1.  Aliens  Requisites  for  Entry  by. 

2.  Deposits  as  Security  for  Coatk 

3.  Description  of  Land. 

4.  Examination  of  Records. 

5.  Fees  of  Local  Officers. 

6.  Final  Proof  in  Dakota. 

7.  Notice  of  Contest. 

8.  Place  of  taking  Testimony. 

9.  Rates  of  Advertising. 

10.  Failure  to  appeal  in  Time. 

V. — ^Military  Reservation— 
VI.— Practick— 

1.  Affidavits. 

2.  Amendment. 

3.  Appeal. 

4.  Attorney. 

5.  Certiorari. 
•  6.  Contest. 

7.  Examination  of  Record. 

8.  Fees. 

9.  Final  Proof. 

10.  Hearings. 

11.  Notice. 

12.  Taking  Testimony. 

VU.— Soldiers'  Additional  HoMKSTEAHfr-  • 

1.  Certificate. 

2.  Location  by  Agent. 
.3.  Suspicion  of  Forgery. 

4.  Widow's  Right. 

5.  Withdrawal  from  Market. 

Vlll.— Soldiers'  Orphans- 
IX.— Timber  Culture— 

1.  Acts  of  Public  Officers. 

2.  Affidavits. 

3.  Aliens. 

4.  Amendment. 

5.  Amicable  Agreement. 
G.  Application  to  contest. 

7.  Attorney. 

8.  Breaking. 

9.  Change  of  Entry. 

10.  Character  of  Land. 

11.  Contests. 

12.  Cultivation. 
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IX. — Timber  Culture— Continned. 

13.  Deserted  Wife. 

14.  Entry  by  Officer  or  Clerk. 

15.  Excess  of  Qaantity. 

16.  Fraudaleot  Entry. 

17.  Offer  to  file. 

18.  Place  of  Official  Basiness. 

19.  Preference  Right. 

?0.  Qaantity  Allowed  to  be  entered. 

21.  BelinqniBhment. 

22.  Second  Entry. 

23.  Size  of  Trees. 

23.  Sx>eculative  Purposes. 

X. — Timber  and  Stone  Act— 

1.  Married  Woman. 

2.  Minor. 

3.  Non-contiguons  Tracts. 

4.  Preliminary  Affidavit. 
XI. — Timber  Lands. 

XII. — UN8URVEYED  LANDS. 

XIII. — ^Valentine  Scrip. 

1.— DE8EET  LAHDS. 
l.-CHARACTER  OF  liAl^D. 

RECLAMATION— IRRIGATION. 

Lay  V.  Hunter. 

In  Tiew  of  the  evidence,  the  land  in  question  is  held  to  be  non-desert  Id  character. 
The  evidence  further  shows  that  no  effort  to  reclaim  or  irrigate  the  land  was 
made  prior  to  initiation  of  contest. 

Acting  Commissioner  Harrison  to  register  and  receiver ^  Bozeman^  Mont, 

June  7, 1883. 

Gentlemen:  In  the  matter  of  the  contested  case  of  Lay  v.  Hunter, 
involving  the  qaestion  of  the  validity  of  desert-land  entry  No.  15,  made 
at  your  oflBce  by  Irving  Hunter,  October  16, 1878,  upon  Sec.  6,  T.  3 
S.,  B.  5  E. 

The  record  shows  that  by  letter  of  April  3,  1882,  you  transmitted  the 
application  of  Nathan  C.  Lay  to  contest  the  validity  of  said  entry  upon 
the  ground  that  the  lands  embraced  therein  aie  not  desert  in  character, 
and  the  applicant  had  failed  to  comply  with  the  law"  in  regard  to  recla- 
mation. A  hearing  was  accordingly  ordered  by  this  office  by  letter 
dated  July  7, 1882. 

Under  date  of  December  14, 1Q82,  you  transmitted  to  this  office  the 
testimony  and  papers  submitted  upon  such  hearing,  together  with  your 
joint  opinion  thereon.  You  state  in  your  opinion,  in  substance,  that 
you  are  unable  to  determine  whether  the  land  is  desert  or  not  in  view 
of  the  fact  that  no  attempt  has  been  made  to  raise  crops  thereon.  You 
state^  however,  that  if  you  were  to  decide  that  question  by  applying 
4531  L  o % 
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the  testimony  in  relation  to  other  lands  in  the  vicinity  of  that  in  question 
you  should  decide  that  the  land  covered  by  said  desert  entry  is  not  des 
ert  land. 

Upon  the  question  of  reclamation  of  the  land  you  state  that,  ^'  the 
case  upon  this  point  must  be  decided  against  him,  reference  being  made, 
however,  to  the  fact  that  November  5, 1881,  he  applied  for  an  extension 
of  time  in  which  to  reclaim  the  land.^' 

Ton  finally  ^'  decide  and  recommend  that  said  contest  be  dismissed, 
and  that  further  action  in  relation  to  said  entry  be  suspended,  in  view 
of  the  fact  that  Congress  has  been  asked  to  amend  the  desert-land  act 
by  granting  additional  time  for  reclaiming  lands  entered  under  said 
act. 

The  contestant,  Kathan  C.  Lay,  having  appealed  from  your  decision, 
the  case  comes  now  before  this  ofQce  for  consideration  on  such  appeal. 


It  appears  that  agricultural  crops  have  been  raised  without  irrigation 
upon  land  of  the  same  general  character  and  near  that  in  question,  and 
it  appears  that  the  land  embraced  in  said  desert  entry  produces  grass 
suitable  for  hay. 

Under  date  of  July  3, 1882,  the  honorable  Secretary  of  the  Interior 
held  as  follows  in  the  case  of  Wood  v,  Meyer: 

While  irrigation  improves  the  crops  on  these  lands,  it  is  not  essential 
to  their  production ;  and  if  any  agricultural  crop  will  grow  thereon,  al- 
though of  an  inferior  quality,  it  is  not  subject  to  entry  as  desert  land. 

I  am  of  the  opinion  that  the  testimony  in  this  case  establishes  the  non- 
desert  character  of  the  laud  in  question. 

But  were  the  land  desert  in  character,  the  evidence  shows  an  entire 
want  of  good  faith  by  Hunter  in  the  matter  of  reclamation  of  the  same. 
The  hearing  was  had  August  14, 1S82,  nearly  four  years  after  the  entry 
wa«  made,  and  the  testimony'  shows  that  the  land  had  not  then  been  re- 
claimed by  irrigation. 

The  period  allowed  by  law  for  reclaiming  said  land  expired  October 
16, 1881.  On  the  5th  day  of  November^  1881,  Mr.  Hunter  applied  to  have 
the  time  extended  one  year;  but  the  testimony  shows  that  nearly 
all  the  work  of  constructing  ditches  was  performed  after  Mr.  Lay  filed 
his  application  to  contest  the  validity  of  said  entry. 

In  view  of  the  foregoing,  said  desert  entry  is  held  for  cancellation. 

Advise  Mr.  Hunter  of  this  decision,  and  that  sixty  days  are  allowed 
for  appeal. 
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IRRIGATION- HUSBANDJRT—DEFimTlON  OF  "CROP". 

Babcock  V.  Watson  et  al. 

Lands  that  one  year  with  another  for  a  series  of  years  will  not,  without  irrigation, 
make  a  fair  retnm  to  the  ordinarily  skillful  and  industrious  husbandman  for  the 
seed  and  toil  expended  in  endeavoring  to  secure  a  crop,  are  desert  lands  within 
the  law. 

The  term  "  crop  "  means  such  an  agricultural  production  as  would  he  a  fair  reward  for 
the  expense  of  producing  it. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  August  7, 1883. 

SiB:  I  have  examined  the  case  of  Chester  Babcock  et  al.  v.  David 
WatsoD,  Samuel  N.  Watson,  and  George  Thompson,  involving  the  valid- 
ity of  the  following  desert-land  entries,  to  wit :  •  •  •  Susanville, 
Cal.,  on  appeal  from  yoor  decision  of  January  13, 1881,  maintaining  the 
desert  character  of  said  lands. 

These  lands  are  situated  in  Lassen  County,  State  aforesaid.  The 
entries  are  contested  upon  the  ground  that  the  lands  embraced  therein 
are  not  desert  in  character,  and  no  other  question  is  presented  by  the 
case. 

The  testimony  submitted  is  voluminous  and  conflicting,  and  in  some 
respects  difficult  to  reconcile. 

After  the  taking  of  testimony  had  closed,  and  at  the  time  of  filing 
counsel's  brief  for  contestant,  packages  of  grass  and  grain  were  pre- 
sented at  the  local  office,  accompanied  by  affidavits  alleging  that  such 
grass  and  grain  grew  upon  the  land  in  controversy.  Such  testimony 
was  not  considered  at  the  local  office,  but  was  transmitted  with  tbe 
record.  The  opposite  party  had  no  opportunity  for  cross-examination, 
or  for  putting  in  rebutting  proofs;  and  objection  being  made  to  receiv- 
ing the  testimony,  it  cannot  properly  be  considered.  I  have,  however, 
considered  it  in  connection  with  the  contestant's  suggestion  that  a 
further  hearing  should  be  ordered  in  the  case. 

The  tracts  are  situated  in  a  section  of  country  largely  composed  of 
desert  lands. 

The  proofs  show  that  the  lands  in  controversy  are  mostly  sage-brush 
lands.  The  testimony  is  made  up  very  largely  of  the  opinions  of  the 
witnesses  as  to  whether  the  tracts  in  controversy  will  "  without  irriga- 
tion produce  some  agricultural  crop."  These  opinions  are  based  upon 
an  examination  of  the  soil  in  respect  to  its  composition  and  moisture, 
and  observation  and  experience  as  to  raising  crops  upon  lands  of  sim- 
ilar character.  This  has  led  to  considerable  discussion  as  to  the  amount 
of  the  ^<  agricultural  crop,"  which  within  the  meaning  of  the  statute 
the  land  was  capable  of  producing  "  without  irrigation,"  in  order  to 
^ve  it  from  being  classed  as  desert  land. 

Section  second  of  the  desert-land  act  provides : 

That  all  lands,  exclasive  of  timber  and  mineral  lands,  which  will  not 
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without  irrigation  produce  some  agricultural  crop,  shall  l>e  de 
desert  lands  within  the  meaning  of  this  act 


not  subject  to  entry  as  desert  laud.''    And  from  this  it  is  argued  ^^^ 
*at  is  not  a  question  of  quantity  or  of  quality,  but  of  capability  to  — • 

duce  at  all." 
Neither  the  statute  nor  the  decision  cited  are  susceptible  of  so 

a  construction.  .       ^ . 

It  is  undoubtedly  true,  as  claimed,  that  a  large  part  of  the  agncixi  r^ 
ural  lands  situated  in  the  States  and  Territories  named  in  the  aot  woixlci 
be  greatly  improved,  and  more  abundant  crops  obtained  by  means  ot 
irrigation ;  but  without  irrigation  such  lands  are  not  therefore  desert- 
It  is  not  necessary,  however,  that  the  lands  without  irrigation  should 
be  so  sterile  and  barren  that  they  will  not  '*  produce  at  all.''     If  ttoe 
lands,  one  year  with  another  for  a  series  of  years,  will  not  without  inn- 
gation  make  a  fair  return  to  the  careful,  ordinarily  skillful,  and  iudiis- 
trious  husbandman  for  the  seed  and  toil  expended  in  endeavoring   t<^ 
obtain  a  crop,  the  land  may  justly  be  regarded  as  desert,  within  tlio 
intent  of  the  statute.    The  crop  may  be  an  inferior  one,  but  the  laud 
should  return  a  fair  compensation  for  the  labor  and  money  expended 
upon  the  crop.    If  such  a  return  cannot  be  had,  the  lands  would,  after 
trial  or  without,  remain  unoccupied  and  desert.   Those  lands  that  will  not 
pay  for  cultivation  or  use  without  irrigation  are  within  the  scope  of  tbe 
act.    The  expression  "  some  agricultural  crop"  does  not  refer  solely  to 
the  amount  of  the  crop:  it  also  refers  to  kind.    It  may  be  grass,  it  may 
be  wheat  or  barley,  or  some  other  crop  to  which  the  country  and  climate 
in  the  region  of  the  land  are  generally  adapted.    If  it  will  produce  soiue 
crop  of  a  kind  and  an  amount  suflacient  to  make  the  cultivation  reason- 
ably remunerative,  it  is  not  desert. 

Force  must  be  given  to  the  term  "  crop"  used  in  the  act.  It  has  a 
definite  meaning ;  and  in  the  sense  in  which  it  is  used,  it  means  sueh  an 
agricultural  production  as  would  be  a  fair  reward  for  the  expense  of 
producing  it. 

The  Government  grants  these  desert  lands  at  the  usual  price,  $1.25  per 
acre.  It  grants  them  in  amounts  larger  than  under  the  pre-emption  and 
homestead  laws,  because  the  lesser  amount  would  not  justify  tbe  outlay 
of  capital  necessary  to  bring  water  to  them.  The  soil  of  these  lands  is 
presumed  to  be  good,  from  the  price  placed  upon  them  by  the  Govern- 
ment. Such  a  soil  might  in  some  seasons  produce  even  a  fair  crop  with- 
out irrigation,  but  in  most  seasons  would  produce  a  growth  that,  con- 
sidered as  a  crop,  would  afford  no  adequate  compensation  for  the  expense 
bestowed  upon  it. 

s..^^T  i^^!^^^^'^''''^  ^^"""^^^  ^«  ^^  ^^is  ^^^»  ^^'^^  the  class  of  land  is 
such  that  without  brigation  it  faUs  year  after  year  to  return  even  the 


1>EC1S10NS  RELATING  TO  THE  PUBlAC   LANDS.  21 

seed,  and  the  growth  of  grain  sown  is  so  poor  as  to  be  cnt  for  hay,  the 
hind  may  properly  be  regarded  as  desert  within  the  statute. 

This  testimony  in  the  case  is  corroborated  by  the  physical  character 
of  the  country.  In  1875  (before  the  passage  of  the  present  and  more 
general  act),  Congress  passed  a  special  act,  relating  only  to  Lassen 
Connty,  providing  for  the  sale  of  desert  lands  in  that  connty  (18  Stat., 
479).  Lassen  County  lies  within  the  section  of  county  designated  by 
Powell  as  the  "  arid  region."  "  In  all  this  region  the  mean  annual  rain- 
fall is  insufficient  for  agriculture."  (Powell's  Lands  in  the  Arid  Region, 
page  5.) 

As  near  as  I  am  able  to  ascertain  from  an  examination  of  the  tables 
and  charts  accompanying  Powell's  report,  the  mean  annual  rainfall  in 
that  section  does  not  exceed  20  inches.  *'  The  limit  of  successful 
agriculture  without  irrigation  has  been  set  at  20  inches;  that  the 
extent  of  the  arid  region  should  by  no  means  be  exaggerated,  but  at 
20  inches,  agriculture  will  not  be  uniformly  successful  from  season 
to  season.  Many  droughts  will  occur ;  many  seasons  in  a  long  series 
will  be  iruitless;  and  it  maybe  doubted  whether  on  the  whole  agricult- 
ure will  prove  remunerative."    (16.,  page  3.) 

Even  with  this  amount  of  rain,  much  depends  upon  whether  the  rain- 
fiill  is  evenly  distributed.  If  it  is  unevenly  distributed,  so  that  a  "  rainy 
season '^  is  produced^  the  question  whether  agriculture  will  be  success- 
ful without  irrigation  then  depends  upon  the  time  of  the  ^^  rainy  sea- 
son," and  the  amount  of  rainfall  during  that  season.    (lb.,  page  2.) 

The  good  faith  of  these  claimants  is  shown  by  the  large  amount  ex- 
pended by  them  in  building  a  dam,  and  constructing  ditches  for  the 
purpose  of  irrigating  the  lands.  One  of  such  ditches  is  6  miles  in 
length,  and  the  amount  expended  by  one  of  the  claimants  is  $1,500, 
and  considerable  sums  by  the  others.  I  am  satisfied  from  the  testimony 
that  the  lands  are  desert  in  character  within  the  meaning  of  the  act 
under  a  fair  interpretation,  and  that  the  lands  cannot  be  successfully 
cultivated  without  irrigation. 

The  cases  have  been  long  pending,  and  the  controversy  in  relation  to 
them  should  be  ended ;  and  I  must  decline  to  allow  any  further  hearing 
therein. 

The  testimony  seems  to  have  been  carefully  considered  by  the  register 
and  receiver,  and  by  your  office,  and  the  same  result  was  reached  in 
both  cases  as  to  the  desert  character  of  these  lands.  I  concur  in  the 
conclusion  thus  reached,  and  affirm  your  decision. 
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2.  rRAUI>XJIiirNT    ENTRY. 

ASSIGNMENT.-^FBA  UD. 

JOAB  LAWBENCE. 

Where  three  desert-laud  entries,  aggregating  1,760  acres,  were  assigned  on  the  day 
they  were  made  to  a  third  party,  and  the  evidence  shows  that  they  were  really 
made  for  the  benefit  of  the  assignee,  the  entries  are  held  to  be  illegal,  because  in 
violation  of  the  provision  of  the  law  which  restricts  one  person  to  an  entry  of 
640  acres.    The  entries  are  held  to  be  fraudulent. 

Secretary  Teller  to  Commissioner  McFarlandj  April  24, 1884. 

Sm :  I  have  considered  the  appeal  of  Joab  Lawrence  from  your  de- 
cision of  June  22, 1883,  cancelling  desert-land  entries  Nos.  76,  77,  and 
78,  made  respectively  by  Joseph  Wise,  John  Lawson,  and  Edmund  Bird, 
upon  certain  tracts  in  the  Salt  Lake  City,  Utah,  land  district. 

Lawrence  claims  to  be  the  legal  assignee  of  these  entrymen,  entitled 
to  all  their  rights  and  to  receive  patents  for  the  tracts  in  his  own  name. 

The  act  of  March  3, 1877  (19  Stat.,  377),  authorizes  any  citizen  of  the 
United  States  or  any  person  of  requisite  age  who  has  filed  a  declaration 
of  intention  to  become  a  citizen,  on  payment  of  25  cents  an  acre,  to  file  a 
declaration  in  the  proper  local  office  that  he  intends  to  reclaim  a  tract  of 
desert  land,  not  exceeding  one  section,  by  conducting  water  upon  the 
same  within  three  years  thereafter,  and  that  at  any  time  within  such 
three  years,  upon  satisfactory  i>roof  to  the  local  officers  of  the  reclama- 
tion of  the  tract,  and  upon  payment  of  the  additional  sum  of  $1  per 
acre  for  a  tract  not  exceeding  640  acres  to  any  one  person,  a  patent  shall 
be  issued  to  him : 

Provided,  That  no  person  shall  be  ijermitted  to  enter  more  than  one 
tract  of  land,  and  not  to  exceed  640  acres,  which  shall  be  in  compact 
form. 

Your  circular  instructions  of  March  12, 1877,  required  as  preliminary 
to  the  filing  of  such  declaration  satisfactory  proof  in  writing  by  at  least 
two  disinterested  and  credible  witnesses,  that  the  land  applied  for  was  of 
the  chara<5ter  contemplated  by  the  act,  whereupon  the  local  officers, 
upon  payment  of  the  25  cents  per  acre,  were  authorized  to  receive  and 
file  the  declaration  and  to  issue  a  certificate  to  the  effect  that  if  within 
three  years  therefrom  the  entryman,  or  his  assignee  or  his  legal  repre- 
sentatives, should  prove  reclamation  of  the  land  and  pay  the  additional 
$1  per  acre,  he  or  they  should  be  entitled  to  receive  a  patent  therefor, 
under  the  provisions  of  the  act,  and  that  at  any  time  within  three  years 
from  the  date  of  the  declaration  the  proper  party  may  make  satisfactory 
proof  of  having  conducted  water  upon  the  land. 

The  declarations  in  question  were  each  filed,  and  the  25  cents  per 
acre  was  paid.  May  twenty-fourth,  eighteen  hundred  and  seventy-seven; 
the  proof  in  the  case  of  Wise,  who  applied  for  480  acres,  consisting  of 
the  affidavits  of  Bird  and  the  appellant,  Joaib  Lawrence;  that  in  tlie 
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case  of  LawsoD,  who  applied  for  640  acres,  being  the  affidavits  of  Bird 
and  Lawrence  ]  and  that  in  the  case  of  Bird,  who  applied  for  640  acres, 
being  the  affidavits  of  Wise  and  Lawrence.  (The  latter  affidavit  was 
prepared  for  the  signature  of  Lawrence,  althoagh,  through  mistake 
probably,  he  omitted  to  sign  it.  That  he  was  sworn  as  a  witness  for 
Bird  appears  from  the  certificate  of  the  local  officers  that  the  "  above 
witne^es  are  credible  and  respectable  persons ;"  but  in  view  of  the  facts 
I  cannot  think  he  was  a  ^^  dmnterested^  witness,  as  required  by  your 
circular.)  Upon  the  same  day  a  certificate  was  issued  to  each  of  the 
entrymen,  certifying  that  if  he,  or  his  assignee  or  legal  representatives, 
should  make  proof  of  the  reclamation  and  pay  the  additional  sum  re- 
quired within  three  years  from  that  date,  he  or  they  should  be  entitled  to 
patent  under  the  provisions  of  the  act ;  and  upon  ilie  same  day  each  cer- 
tificate was  assigned  to  Lawrence,  and  he  was  authorized  to  receive  a 
patent  for  the  lands,  the  assignment  by  Lawson  being  witnessed  by 
Aim«e//'and  Bird )  that  in  the  case  of  Wise  by  Bird  and  another,  and 
that  in  the  case  of  Bird  by  Wise  and  another ;  and  a  marginal  note  of 
each  assignment  was  entered  on  the  record  as  follows :  ^< Assigned  to 
Joab  Lawrence  May  24tthj  1877." 

It  also  appears  that  upon  the  same  May  24th  Wise  and  Lawson  were 
each  made  citizens  of  the  United  States,  apparently  under  section  2167 
of  the  Bevised  Statutes,  without  having  previously  filed  the  declaration 
of  intention  to  become  a  citizen  required  by  section  2165. 

Pursuant  to  your  instructions  of  August  28, 1880,  each  of  these  entry- 
men  was  notified  to  show  cause  why  his  entry  should  not  be  canceled 
for  failure  to  comply  with  the  law,  but  neither  filed  (nor  did  Lawrence) 
objection  to  the  cancellation.  October  14, 1882,  the  local  officers  trans- 
mitted to  you  the  separate  affidavits  of  one  Hoyer,  one  Free,  and  one 
Fox,  alleging  that  no  steps  had  been  taken  for  reclamation  of  the  lands 
in  question,  and  applying  for  leave  to  contest  the  validity  of  each  entry; 
and  .November  10th  and  11th  following  you  held  the  entries  for  can- 
cellation, but  allowed  the  entrymen  sixty  days  within  which  to  state  the 
character  and  extent  of  their  efforts  to  reclaim  the  land.  They  made 
no  resx>onse,  but  subsequently  Lawrence  filed  an  affidavit  (and  still 
later  others)  to  the  effect  that  by  virtue  of  his  assignments  he  had  made 
efforts  to  reclaim  the  land,  and  had  expended  therein  several  hundred 
dollars,  and  that  he  did  not  know  of  the  cancellations  until  January  10, 
198S]  but  it  is  admitted  that  no  part  of  the  land  embraced  in  either 
entry  was  reclaimed  within  said  three  years.  The  case  also  fails  to 
show  that  any  bona  fide  effort  was  made  to  such  end  by  any  one  within 
that  time,  or  that  either  of  the  entrymen  has  been  heard  of  in  connec- 
tion with  their  entries  since  the  dates  thereof.  So  far  as  they  are  con- 
cerned, they  have  wholly  abandoned  the  case,  whether  as  parties  or 
witnesses. 

Tour  decision  holds  that  under  my  predecessor's  decision  of  April 
15, 1880,  in  the  case  of  Downey  (Copp  v.  7,  p.  26),  desert-laud  entries 
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are  not  assignable,  and  that  Lawrence  acquired  no  right  by  his  assign- 
ments. 

It  is  not  necessary  to  consider  this  question^  nor  the  want  of  harmony 
between  my  predecessor's  decision  and  your  circular  of  March  12, 1877, 
because  these  entries  were,  in  my  judgment,  wholly  in  violation  of  law. 
The  act  of  March  3, 1877,  limits  an  entry  by  one  person  to  640  acres 
Tbcse  three  entries  aggregate  1,760  acres,  and  under  the  facts  the  con- 
clusion seems  to  me  irresistible  that  they  were  each  made  for  the  ben- 
efit of  Lawrence,  he  using  the  entrymen  for  doing  that  which  he  alone 
could  not  do.  But  one  is  not  permitted  to  do  and  accomplish  indirectly, 
under  a  statute,  that  which  he  cannot  do  directly,  and  thus  defeat  its 
policy  and  purpose.  This  whole  transaction  manifests  an  unmistak- 
able purpose  on  the  part  of  Lawrence  to  acquire  1,760  acres  of  land, 
when  the  law  restricts  one  person  to  an  entry  of  640  acres,  and  is  in 

fraud  of  the  act. 
In  view  of  the  whole  case,  showing  that  the  entries  were,  iu  fact, 

made  for  the  use  and  benefit  of  Lawrence,  but  in  the  names  of  the  en- 
trymen, and  that  the  lands  were  not  reclaimed  within  the  time  allowed 
therefor,  I  affirm  your  decision. 
Motion  for  reconsideration  denied  by  Secretary  Teller  June  30, 1884 


3.  RBLINQUISHMEISrT. 

p  urcha8e—rein8ta  tement-^notice. 
Joseph  Williams. 

Reiustatement  of  entries  at  request  of  third  parties  refused. 

Pnrcliasers  before  patent  take  -with  notice  of  aU  defects,  and  of  contingency  that  title 

may  not  be  perfected. 
The  Government  cannot  undertake  to  enforce  private  contracts  by  giving  substAnce 

to  an  empty  conveyance.  • 

Commissioner  McFarland  to  Curtis  &  Burdett^  Washington^  D.  C,  Feb- 
ruary 21,  1883. 

Gentlemen  :  On  September  6, 1882,  you  filed  a  motion  in  this  office 
to  reinstate  Eureka,  Nev.,  desert-land  entry  No.  158,  made  by  Joseph 
Williams,  May  19,  1879,  and  cancelled  by  relinquishment  August  4, 
1882. 

You  also  desired  that  your  letter  should  be  treated  as  a  protest  againgt 
the  approval  of  the  selection  made  by  the  State  of  Nevada  upon  the 
application  of  the  said  Williams,  which  application  embraces  a  certain 
eighty-acre  tract  in  question. 

In  this  proceeding  you  appear  as  attorneys  for  Messrs.  F.  O.  Mat- 
thiessen  and  L.  B.  Ward,  who  claim  to  have  derived  certain  interests  in 
said  land  from  Williams  through  intermediate  parties. 

Mr.  Williams,  by  his  attorney,  protests  in  his  turn  against  the  re- 
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iostatement  of  his  desert-land  entry,  which  he  states  he  volantarily  re* 
linqnished  for  the  reason  that  he  could  not  comply  with  the  law. 

Yoa  file  statements  showing  the  nature  of  the  transactions  between 
the  New  Philadelphia  Silver  Mining  Company  and  Mr.  Williams,  and 
II  copy  of  a  deed  from  Williams  purporting  to  convey  to  said  company 
wbatever  rights  he  possessed  to  the  eighty  acres  in  question,  the  con- 
sideration mentioned  being  the  sum  of  $5,000. 

Yon  state  that  the  land  is  used  as  a  site  for  a  stamp  mill  which  has 
been  erected  thereon  at  a  cost  of  over  $50,000,  and  that  by  the  failure 
of  Williams  to  obtain  title  under  his  desert- land  entry,  and  his  ultimate 
relinquishment  of  that  entry,  your  clients  have  been  defrauded. 

Mr.  Williams  upon  his  own  part  submits  a  statement  of  the  business 
transactions  referred  to,  and  sets  up  certain  claims  of  his  own  against 
opposite  parties  to  the  individual  controversy. 

With  these  personal  matters  this  office  can  have  nothing  to  do.  The 
only  questions  that  can  arise  in  respect  to  desert  land  entry  Ko.  158,  are 
whether  said  entry  was  properly  canceled,  and,  if  so,  whether  there  is 
good  cause  shown  for  its  reinstatement,  or  any  proper  application  Ije- 
fore  me  which  could  be  considered  in  that  behalf. 

The  relinquishment  and  cancellation  of  the  entry  are  in  due  form,  and 
all  the  proceedings  appear  to  have  been  regular. 

It  is  admitted  by  the  party  to  the  entry  that  the  land  was  not  re- 
claimed. He  does  not  ask  for  the  reinstatement  of  his  entry,  and  no 
other  person  is  authorized  to  make  such  application  in  his  name. 
Neither  does  any  cause  appear  why  the  entry  should  be  reinstated  on 
its  merits. 

This  office  cannot  undertake  to  enforce  the  obligations  of  private 
contracts  by  attempting  to  compel  a  party  to  take  title  to  land  which 
be  does  not  desire,  and  to  which  he  has  no  legal  claim. 

It  is  an  established  principle  in  the  administration  of  the  land  laws 
that  porchaisers  before  patent  take  with  notice  of  all  defects,  and  of  the 
contingency  that  title  may  never  be  perfected. 

They  are  not  Innocent  purchasers,  and  if  their  conveyances  prove 
empty  they  can  have  no  recourse  ujion  the  Government  to  give  sub- 
stance thereto. 

The  doctrine  laid  down  by  Mr.  Justice  Miller  in  the  case  of  Boot  v. 
Shields  (1  Woolworth  O.  C,  342),  has  been  uniformly  recognized  and 
followed  as  the  correct  rule  of  law  applicable  to  such  cases. 

The  question  of  the  validity  of  the  State  selection  will  be  determined 
in  due  course  of  action  thereon  by  this  office. 
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4.  SETTIiEMBNT. 

CONTINUOUS  RESIDENCE— OCCUPATION. 

Barrott  V.  Linnet. 

A  party  who  placed  on  a  desert-land  claim  a  few  timbers  loosely  outlining  a  hcoBe^ 
and  then  moved  away  to  engage  in  business  elsewhere,  can  claim  no  rights  as  a 
settler  on  the  land  when  the  desert-land  entry  is  cancelled.  A  naked  settlement, 
without  continued  residence  or  other  evidence  of  occupatirn,  is  not  such  a  coDtin- 
uous  claim  to  the  land  as  would,  after  cancellation,  have  any  legal  effect. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  July  30, 1883. 

Sir:  I  have  considered  the  case  of  Leonard  Barrott  t?.  Perry  Linney, 
involving  the  NW.  J  Sec.  22,  T.  2  S.,  E.  6  E,,  Bozeman,  Mont.,  on  ap- 
peal from  your  decision  of  July  6, 1882,  awarding  the  land  to  Linney. 
The  record  shows  that  said  tract  had  been  covered  by  the  desert- 
land  entry  No.  3  of  one  Eussell,  and  that  Linney  went  upon  it  while 
so  reserved  and  placed  there  a  few  timbers  loosely  outlining  a  house; 
he  did  not  establish  his  residence  on  the  land,  but  shortly  after- 
ward went  to  Eocky  Canon,  built  a  house,  moved  his  family  into 
it,  and  engaged  in  cutting  and  selling  timber.  The  desert-land  entry 
was  cancelled  at  the  local  office  on  November  17, 1881,  and  on  Novem- 
ber 23, 1881,  Barrott  made  homestead  entry  No.  313  for  said  tract.  Ou 
November  28, 1881,  Linney,  who  had  never  been  in  possession  of  the 
land,  and  had  performed  no  act  of  settlement  other  than  that  above 
mentioned,  made  application  to  enter  it  as  a  homestead,  and  his  appli- 
cation was  rejected  by  the  local  officers  because  of  the  entry  already 
of  record.  You  reversed  their  action,  directed  the  cancellation  of  Bar- 
rett's entry,  and  sustained  Linney's  claim  of  a  preference  right  under 
section  3  of  the  act  of  May  14,  1880. 

If  Linney  had  any  such  right,  he  must  have  acquired  it  in  the 
character  of  a  settler,  "  who  has  settled  upon  the  public  lands  of  tbe 
United  States,"  as  the  act  referred  to  provides;  but,  being  covered 
by  a  desert-land  entry  at  the  time  he  placed  the  timbers  upon  it,  the 
tract  was  not  public  land.  As  this  was  the  only  act  of  settlement 
performed  by  him,  it  follows  that  he  was  not  a  settler  upon  the  public 
lands  within  the  meaning  of  the  section  cited,  and  therefore  that  he  had 
no  preference  right  of  entry.  The  "acts  of  settlement  on  the  land 
before  the  cancellation  of  the  prior  entries  were  without  authority  of 
law ;  he  was  without  its  protection,  had  no  legal  status,  and  gained  no 
rights  thereby."    (Porter  v.  Johnson,  3  Copp's  L.  O.,  37.) 

Yoiu:  decision,  however,  is  based  ou  the  theory  that  "his  setUement , 
nght  took  effect  simultaneously  with  the  Eussell  entry  cancellation^ 
but  from  this  I  am  compelled  to  dissent,  for  the  reason  that  a  naked  act 

of  op!n  w'  '  ^""^  ^^"^"""^  ^^  "^'^^^^^^  ^^  ^^^^^  satisfactory  evidence 
LcSSr-/'  ""^^  '^'^  ^  continuous  claim  to  the  land  a«  thal^  after 
cancellation,  it  can  have  any  legal  effect.    The  said  section  extends  to 
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homestead  settlers  certain  privileges  lieretofore  attached  to  pre-emption 
settlers,  and  it  is  a  role  that,  in  relation  to  '^  the  doctrioe  that  the  right 
of  pre-emption  attaches  eo  instante  (upon  cancellation),  it  ODly  operates, 
so  far  as  the  claimant  is  concerned,  npon  land  in  his  possession."  (Cor- 
rigan  V.  Bjan,  4  Gopp's  L.  O.,  42.) 

Yonr  decision  is  therefore  reversed,  and  Barrett's  entry  will  remain 
intact. 


n.-^HOMESTEADS. 
1.  ABANDONIHEKT. 

CONTEST— MORTGA  GE^BESIDENCE. 

KOACH  17.  FLEMMII^a. 

The  teatimony  fkils  to  show  that  the  Lomeetead  claimant  has  abandoned  his  claim. 

Commissioner  McFarland  to  register  and  receiver j  Sacramento^  Cal.^  July 

11, 1882. 

Gentlemen  :  I  am  in  receipt  of  year  letter  of  May  20, 1882,  trans- 
mitting the  testimony  sabmitted  in  the  case  of  John  Eoach  r.  George 
W.  Flemmiug,  involving  homestead  entry  No.  3342,  covering  the  W.  J, 
NW.  J,  and  NW.  J  of  SW.  i,  Sec.  27,  T.  5  N.,  R.  11  E.  The  entry  was 
made  Jnne  2, 1881 ;  the  contest  alleging  abandonment  was  initiated 
Jannary  17, 1882,  and  the  hearing  held  before  you  March  7,  1882.  You 
decided  in  favor  of  the  claimant,  from  which  decision  the  contestant 
appeals. 

From  the  testimony  submitted  it  appears  that  there  is  a  small  house 
or  cabin  on  the  land,  an  orchard  of  some  2  acres,  and  about  35  acres  of 
the  land  inclosed  with  a  wire  fence,  about  10  acres  of  which  were  sowed 
in  wheat  in  December,  1881. 

Mr.  Flemming  swears  that  he  was  residing  on  the  land  at  date  of 
entry,  having  built  his  house  in  1879,  that  he  remained  on  the  land  from 
June  2, 1881,  until  August  27,  when  he  went  to  Stockton  and  worked 
at  his  trade,  returning  to  the  land  three  times  in  September,  twice  in 
October,  three  days  in  November,  and  from  January  1, 1882,  he  has 
been  on  the  land  once  a  week.  He  swears  that  he  has  never  abandoned 
his  claim  nor  acquired  a  residence  elsewhere;  that  his  household  effects 
were  left  in  his  house  and  that  it  is  his  only  home ;  that  having  no  team 
he  hired  the  plowing  and  sowing  of  the  wheat  done.  His  testimony, 
as  to  residence,  is  in  the  main  corroborated  by  two  witnesses. 

The  contestant  and  his  two  witnesses  swear  that  they  did  not  see  the 
claimant  on  the  land  between  June  2, 1881,  and  January  17, 18S2;  that 
the  land  cultivated  in  December,  1881,  was  done  in  the  interest  of  Mrs. 
Jane  O.  Green.  None  of  the  contestant's  witnesses  have  been  in  the 
house,  on  the  land,  since  day  of  entry. 
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There  were  introduced  as  evidence  two  deeds,  one  from  Flemming  to 
Jane  O.  Green,  dated  August  19, 1881,  quitclaiming  the  land  in  ques- 
tion, and  one  dated  January  3, 1882,  from  Mrs.  Green,  reconveying  the 
land  to  Flemming.  Mr.  Flemming  swears  that  the  first  deed  was  con- 
sidered as  a  mortgage  to  secure  Mrs.  Green  for  money  loaned  him, 
most  of  which  was  expended  in  building  the  wire  fence ;  that  he  paid 
her  money  at  different  times ;  and  on  January  3, 1882,  he  made  final 
payment,  and  she  therefore  deeded  the  land  baok  to  him. 

In  this  connection  I  will  state  that  I  am  in  receipt  of  a  letter  from 
the  contestant's  attorneys,  Eeddick  and  Solinsky,  dated  San  Andreas, 
Gal.,  the  19th  ultimo,  inclosing  certain  affidavits,  and  asking  for  a  re- 
hearing, on  the  ground  of  a  relinquishment  by  Flemming,  purporting 
to  have  been  executed  by  the  local  officers  at  Stockton,  and  which  yoa 
failed  to  take  cognizance  of.  Admitting  the  allegations  contained  in 
said  affidavits  to  be  true,  it  would  not  affect  the  case,  as  the  subsequent 
action  of  the  claimant  shows  that  he  has  not  abandoned  his  entry,  and 
I  must,  therefore,  decline  to  order  a  rehearing. 

I  concur  in  your  joint  opinion,  holding  that  abandonment  has  not 
been  proven,  and  you  will  so  advise  the  parties  in  interest,  allowing 
sixty  days  within  which  to  appeal,  and  in  due  time  report  action  to 
this  office. 

(Decision  affirmed  by  Secretary  Teller,  June  23, 1883.) 


2.—AB8ENCB. 

ACT  OF  JUNE  4,  lOSO-^CONTEST—PliACTlCE, 

Griffin  v.  Marsh  and  Doyle  v.  Wilson. 

The  homestead  settlers  having  given  notice  of  absence  under  the  act  of  June  4, 1880, 
contest  is  dismissed,  as,  six  months  after,  their  authorized  leave  of  absence  had 
not  expired,  and  abandonment  is  the  only  ground  upon  which  the  contest  was 
brought. 

Two  separate  cases  should  not  be  forwarded  to  the  Secretary  from  the  Commissioner 
in  one  letter  of  transmittal. 

Secretary  Teller  to  Commissioner  McFarlancf^  April  27,  1883. 

Sir  :  I  have  considered  the  case  of  Thomas  I.  Griffin  v.  Eustace  K. 
Marsh,  involving  the  NVV.  i  of  Sec.  15,  T.  3,  E.  30;  also  the  case  of 
James  B.  Doyle  v.  John  Wilson,  involving  the  SW.  J  of  Sec.  7,  T.  4,  B. 
31,  Oberlin  district,  Kansas,  on  appeal  by  Griffin  and  Doyle  from  your 
adverse  decision  of  April  29, 1882. 

It  appears  that  Marsh  made  homestead  entry  No.  6146,  April  23, 
1878,  of  the  former  tract,  and  that  Griffin  filed  affidavit  of  contest 
against  the  same  August  22, 1881,  alleging  abandonment  and  change 
of  residence  "for  more  than  six  months  since  making  said  entry." 
June  26, 1880,  Wilson  made  homestead  entry,  No.  15276,  of  the  latter 
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tract,  and  under  date  of  October  1, 1881,  Doyle  filed  affidavit  of  con- 
test alleging  the  same  grounds  therefor.  Hearing  was  had  in  each 
case  December  13, 1881,  pursuant  to  published  notice;  but  only  the 
contestants  appeared. 

Upon  the  eo^jparfe  testimony  adduced  at  the  hearing,  the  register  and 
receiver  recommended  that  both  entries  be  canceled.  Although  neither 
Marsh  nor  Wilson  appealed  from  such  action,  both  contestants 
appealed  from  your  decision  dismissing  the  contests,  i^hereby  Ihey 
would  be  estopped  from  interposing  a  plea  to  the  jurisdiction  of  this 
Department,  even  if  notice  had  been  brought  home  to  the  defendants, 
which  was  not  done. 

Your  decision  was  based  on  the  ground  that  the  contestants  alleged 
uo  abandonment  for  more  than  six  months,  exclusive  of  the  period  dur- 
ing which  the  defendants  were  legally  authorized  to  be  absent  from  their 
claims,  nor  did  they  allege  any  fraudulent  absence  by  the  defendants 
under  their  extensions. 

It  appears  that  they  availed  themselves  of  the  provisions  of  the  act 
of  June  4, 1880  (21  Stat.,  643),  whereby  homestead  settlers  on  the  pub- 
lic lands  in  Kansas  and  Nebraska  west  of  the  sixth  principal  meridian 
were  permitted  to  be  absent  from  their  claims  until  October  1,  1881, 
where  there  had  been  a  loss  or  failure  of  crops  from  fortuitous  causes 
in  the  year  1879  or  1880.  And  the  act  further  provided  that  *'  during 
said  absence  no  adverse  rights  shall  attach  to  said  lands,  such  settlers 
l)eing  allowed  to  resume  and  perfect  their  settlement  as  though  no  such 
absence  had  occurred.'' 

These  defendants  having  regularly  applied  for  such  leave  of  absence 
pursuant  to  the  rules  and  regulations  prescribed  by  your  office  by 
virtue  of  the  act,  were  therefore  constructively  residing  on  their  claims 
until  October  1, 1881 ;  hence  it  was  not  competent  for  these  contestants 
to  initiate  proceedings  against  them  upon  the  alleged  ground  of  aban- 
donment during  such  absence.  The  reversion  to  the  Government  of 
land  so  entered  could  not  accrue  in  the  premises,  by  virtue  of  the  pro- 
visions of  section  2297  of  the  Bevised  Statutes,  until  the  expiration  of 
the  period  of  six  months  from  October  1, 1881,  or  until  April  1, 1882. 
Bat  these  contestants  having  elected  their  grounds  of  contest  are 
thereby  precluded  from  showing  any  other  abandonment  than  as 
alleged. 

Your  decision  is  therefore  affirmed. 

It  should  be  observed,  however,  that  although  these  cases  are  between 
different  parties  and  involve  diflferent  tracts  you  nevertheless  submit 
them  by  your  letter  of  September  26, 1882,  by  reason  whereof  they  have 
been  docketed  in  this  Department  as  one  case.  This  is  bad  practice, 
tending  to  confusion.  You  will  therefore  hereafter  transmit  each  case 
I     separately. 

Wilson  having  relinquished  his  right  and  title  in  the  premises,  you 
will  accordingly  take  prox>er  action  thereou. 


$ 
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8.  ADDITlOKAIi  ENTRY. 

act  of  march  3,  1879. 
Thomas  E.  Smith. 

NotwitbBtandiDg  the  origiual  entry  post-dates  the  act  by  three  months  uti  additionul 

entry  is  allowed. 

Commissioner  McFarland  to  register  and  receiver,  Hunisvillej  Ala.,  Octo- 
ber 19, 1883. 

Gentlemen  :  I  am  in  receipt  of  yours  of  August  8, 1883,  transmitting 
for  instructions  the  application  of  Thomas  E.  Smith,  to  enter  under  act 
March  3, 1879,  the  E.  i  SW.  i  of  Sec.  12,  12  S.,  7  E. 

The  records  show  his  original  entry,  No.  9363,  for  the  S.  J  N  W.  J,  same 
description,  to  have  been  allowed  three  months  subsequent  to  the  act, 
to  wit:  June  10,  1879.  The  aflQdavit  and  application,  however,  hear 
date  November  1, 1878.  Claimant  swears  that  the  difference  as  to  dates 
is  due  to  the  fact  that  the  land  was  covered  by  a  prior  entry  that  was 
not  cancelled  until  June  3, 1879.  The  act  of  March  3, 1879,  is  in  a  legal 
poiut  of  view,  operative  from  its  date,  and  is  of  itself  constructive  no- 
tice to  all.  Entries  made  subsequent  thereto,  were  not  restricted  to  80 
acres;  consequently  this  class  of  settlers  are  not,  by  law,  beneficiaries 
of  said  act.  But  this  office  construes  the  law,  as  applied  to  the  settler, 
in  an  equitable  spirit,  especially  this  particular  statute,  and  allows  a  few 
months  to  elapse  for  the  promulgation  thereof.  Therefore,  under  the 
circumstances,  I  am  of  the  opinion  that  the  fact  that  the  entry  post- 
dates the  act,  is  no  bar  to  an  additional  entry. 


deceased  claimant-^attobnet^delivebyof  certificate. 

James  Bbown. 

The  certificate  in  this  case  must  be  delivered  to  the  attorney  appointed  by  the  deceased 

soldier,  and  not  to  the  attorney  of  the  widow. 

Secretary  Teller  to  Commissioner  McFarland,  October  30,  1883. 

Sm :  I  have  examined  the  matter  of  the  additional  homestead  of  James 
Brown,  on  appeal  by  Elizabeth  Brown  from  the  decision  contained  iu 
your  letter  of  July  2,  1883,  addressed  to  Messrs.  Heylmun  &  Kane,  re- 
jecting the  application  made  by  said  attorneys  in  behalf  of  Elizabeth 
Brown. 

It  is  alleged  that  James  Brown,  a  qualified  soldier,  having  completed 
an  original  homestead  entry  in  1874,  for  40  acres,  became  entitled, 
under  the  provisions  of  section  2306  of  the  Eevised  Statutes,  to  an  addi- 
tional homestead  of  120  acres. 
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On  January  14, 1875^  under  a  power  of  attorney  executed  in  due  form 
to  A.  A.  Thomas,  the  right  to  such  additional  homestead  was  exercised 
by  application  for  a  tract  of  land  situate  in  what  was  formerly  the  bed 
of  Wolf  Lake,  HI.,  described  as  the  SE.  fractional^  of  sec.  20  west  of 
State  line,  62.52  acres. 

The  application  was  involved  in  the  Wolf  Lake  contest,  but  upon  the 
decision  of  this  Department  Mr.  Thomas  and  other  parties  were  notified 
that  the  applications  would  be  received,  and  accordingly  said  Brown's 
application  was  filed  before  you  by  Thomas  on  the  31st  day  of  July  last, 
and  the  fees  and  commissions  paid. 

The  power  of  attorney  was  coupled  with  an  interest,  and  said  Eliza- 
bt'th  Brown,  wife  of  James  Brown,  joined  in  its  execution. 

Said  James  Brown  died  on  the  15th  day  of  January,  1881,  and  on  the 
7th  day  of  October,  same  year,  Elizabeth  Brown,  as  his  widow,  made 
application  for  an  additional  homestead  entry  and  to  have  her  rights 
certified  under  the  rules. 

Section  2307  provides  that  '^  in  case  of  the  death  of  any  person  who 
would  be  entitled  to  a  homestead  under  the  provisions  of  section  2304, 
his  widow,  if  unmarried,  •  •  •  shall  be  entitled  to  all  the  benefits 
enumerated  in  this  chapter." 

It  is  claimed  by  counsel  for  Mrs.  Brown  that  the  husband  died  with- 
out a  legal  exercise  of  his  statutory  privilege,  and  the  right,  being  a 
l)ersonal  one,  died  with  him. 

Under  the  facts  stated  I  approve  your  ruling  that  the  attorney  Thomas 
is  entitled  to  the  possession  of  the  certificate,  and  that  it  should  be  held 
subject  to  his  order. 


authority  of  second  attorney-^pbactice, 

Joshua  Fabmeb. 

An  attorney  acting  under  a  power,  as  deBcribed,  may  delegate  his  authority  directly 
to  a  second  person,  bat  not  indirectly,  through  the  medium  of  some  other  person. 
The  second  attorney  of  record  cannot  utilize  the  proof  filed  by  the  first  attorney, 
bst  he  must  procure  and  file  the  required  evidence  himself. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  January  25 j  1884. 

SiE:  1  have  considered  the  appeal  of  J.  Vance  Lewis  from  your  de 
vision  of  March  27, 1883,  declining  to  recognize  him  as  attorney  in  the 
matter  of  the  pending  application  of  Joshua  Farmer  for  certification  of 
his  right  to  make  additional  homestead  entry  of  120  acres  of  land,  under 
^^tion  2306  of  the  Eevised  Statutes. 

From  your  letter  of  refusal  it  appears  that  additional  homestead  entry 
^0. 1584  (Sacramento,  Cal.,  series),  in  favor  of  Farmer,  was  canceled 
^>y  your  office  February  20, 1879,  for  conflict  with  pre-emption  cash  entry 
>'o.  2003. 
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August  6, 1879,  Messrs.  Heylmun  &  Kane  filed  in  your  office  an  order 
from  K  P.  Chipman,  dated  at  "  Eed  Bluff,  Cal.,  July,  187V  requestiug 
that  certificate  of  Farmer's  additional  homestead  right  (the  papers  in 
whose  case  he  had  filed  as  attorney)  be  delivered  to  them  as  his  (Chip- 
man's)  attorneys.  January  14, 1881,  Lewis  filed  in  your  office  certain 
papers  in  Farmer's  name,  and  February  23  ensuing  a  i)ower  of  attorney 
from  him  authorizing  Lewis  as  his  attorney  in  fact  to  procure  the  cer- 
tification of  his  right,  and  expressly  revoking  '^  all  former  powers  of  at- 
torney or  authorizations  whatever  in  the  premises." 

November  22, 1881,  you  advised  Heylmun  &  Kane  that  the  matter 
would  be  held  in  abeyance  until  the  party  in  interest  should  file  in  your 
office  the  duplicate  homestead  receipt,  Ko.  1584,  of  the  canceled  entry, 
and  that  unless  they  could  establish  their  authority  to  represent  tbc 
original  attorney  of  record  and  the  right  accruing  from  said  entry,  tiie 
certification,  if  any,  would  be  made  through  Lewis  as  Farmer's  attor- 
ney. December  30  ensuing  said  attorneys  accordingly  filed  said  receipt, 
and  February  25,  ensuing,  a  paper  executed  by  Farmer  March  23, 
1876,  reciting  that  he  had  on  the day  of ,  A.  D.  1875,  exe- 
cuted a  "  power  of  attorney,  creating  Charles  D.  Gilmore  "  his  attorney 
in  fact,  &c.,  and  expressly  ratifying  and  confirming  ^^  all  and  singular 
the  acts  done  or  to  be  done  by  my  said  attorney  in  pursuance  of  either 
or  both  of  said  powers  of  attorney." 

Upon  this  state  of  facts  you  expressed  the  opinion  that  <'  Messrs. 
Heylmun  &  Kane  are  the  proper  representatives  of  the  canceled  entry, 
and  that  they  are  the  proper  and  first  attorneys  of  record,"  througU 
whom  the  certification  of  the  right  in  question  should  be  issued. 

It  should  be  observed,  however,  that  although  Farmer  appears  to 
have  duly  ratified  the  original  power  executed  some  time  in  the  year 
1875  to  Gilmore,  the  record  fails  to  discover  any  delegation  of  power  by 
him  to  Chipman,  who  does  not  therefore  appear  to  be  duly  accredited 
or  authorized  to  act  in  Gilmore's  stead.  Hence  Chipman's  authoriza- 
to  Heylmun  &  Kane  to  receive  the  certification  of  Farmer's  right  is  iu 
sufficient.  While  Gilmore  could  delegate  such  power  directly  to  Heyl- 
mun &  Kane  it  would  not  be  competent  for  him  to  do  so  indirectly, 
through  the  medium  of  Cliipman  or  any  one  else.  He  having  failed  to 
establish  his  privity  with  Gilmore  his  order  to  your  office  in  favor  ol 
Heylmun  &  Kane  cannot  be  recognized ;  and  unless  such  privity  shall 
be  satisfactorily  established  within  a  reasonable  time  all  the  evidence 
filed  by  or  through  them  should  be  returned  without  prejudice  to  Far- 
mer's right  in  question. 

It  is  true  Lewis  has  filed  a  power  of  attorney  direct  from  Farmer,  but 
he  has  done  nothing  thereunder  in  furtherance  of  his  principal's  right, 
and  is  not  tberefore  entitled  to  recognition  by  this  Department  as 
against  the  attorney  in  fact  under  the  senior  power.  It  is  not  comi>e- 
tent  for  Lewis  to  utilize  the  evidence  filed  by  the  latter,  bat  it  behooves 
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him  to  prodace  and  file  the  regaisite  evidence  himself.  His  appeal  is 
therefore  dismissed. 

\  Yoor  decision  is  accordingly  modified,  and  the  papers  sabmitted  by 
your  letter  of  July  13, 1883,  are  herewith  retomed  for  sach  disposition 
as  the  exigence  of  the  case  may  in  year  judgment  seem  to  require. 


SECOND  ATTORN ET—DELir BUY  OF  CERTIFICATE. 

D.  H.  Talbot  anb  Ambbosb  B.  Obafts. 

Wheie  a  soldier's  origiaal  homestead  entry  was  cancelled,  and  his  attorney's  acts  can 
be  oonstnied  as  abandoning  his  application  for  an  additional  homestead  certifi- 
eate,  a  second  attorney,  who  is  given  a  power  of  attorney  after  the  original  entry 
is  reinstated,  should  receive  the  certificate  when  issued  for  the  additional  home- 
stead right. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  March  17,  1884. 

Sm :  I  have  considered  the  appeal  of  D.  H.  Talbot  from  yoar  decis- 
ion of  July  2 J 1883,  declining  to  recognize  him  as  attorney  of  Am- 
brose B.  Grafts,  claimant  for  certification  of  the  right  to  an  additional 
homestead  under  section  2306  Bev.  Stat. 

It  appears  that  Grafts  made  an  original  homestead  entry  in  1868, 
which  was  canceled  by  yonr  office  in  1875,  for  conflict  with  a  railroad 
grant.  On  March  25^  1878,  Talbot,  through  W.  G.  Hill,  his  agent,  filed 
Crafts' claim  for  the  additional  homestead;  bnton  June  21, 1878,  he  in- 
stmcted  said  Hill  to  withdraw  it,  and  on  Hill's  request  the  claim  was 
rejected,  and  the  papers  returoed  to  him  on  August  27, 1878. 

Meanwhile  Grafts  had  applied  for  reinstatement  of  his  entry,  and  the 
reinstatement  was  made  on  December  3, 1879.  In  this  matter  neither 
Hill  nor  Talbot  were  his  attorneys. 

After  the  filing  of  the  application  for  reinstatement,  namely,  on  April 
21, 1879,  J.  V.  Lewis,  of  this  city,  filed  Crafts'  claim  for  the  additional 
homestead,  and  was  dnly  recognized  as  his  attorney.  On  June  30, 1879, 
Hill  refiled  the  application  which  he  had  withdrawn  as  aforesaid.  Sub- 
sequently Lewis  filed  a  power  of  attorney  from  Grafts,  dated  March  30, 
1880,  revoking  all  former  powers,  and  authorizing  him  to  prosecute  the 
claim  and  receive  the  certificate.  And  thereafter  HiU  filed  a  power  of 
attorney  from  Grafts,  dated  February  20, 1878,  authorizing  him  to  prose- 
cute the  claim  and  receive  the  certificate. 

On  these  facts  it  is  clear  that  Grafts  did  not  have  on  file  a  claim  for 
additional  homestead,  on  April  21, 1879,  when  Lewis  filed  one,  and  that 
yonr  office  was  justified  in  recognizing  Levris  as  his  attorney,  and,  hav- 
ing recognized  him,  in  refusing  to  recognize  Talbot  when  the  rejected 
claim  was  refiled.  I  think  that  the  conditions  were  not  changed  when 
the  two  powers  of  attorney  were  subsequently  filed.  Talbot's  is  the  ear- 
lier, but  the  claim  which  Grafts  authorized  Talbot  to  file  had  been  d\s- 
46311*0 -3 
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posed  of— rejected  by  Talbot's  own  request,  who  prejudged  the  case 
without  waiting  for  your  office  to  take  it  up  in  its  regular  order.  By 
Talbot's  correspondence;  filed  with  the  record,  it  appears  that  he  hi- 
structed  Hill  to  withdraw  the  claim  because,  being  unassignable,  he  could 
make  nothing  oat  of  it ;  that  he  sent  the  claim  and  power  of  attorney  to 
his  agent  at  Grafts'  home,  with  instructions  to  deliver  it  to  him  on  repay- 
ment of  certain  moneys  which  he  (Talbot)  had  advanced  to  him  (Grafts) 
upon  a  contract  to  assign  the  certificate  when  issued ;  and  that  these 
facts  were  made  known  to  Grafts  by  said  agent,  though  the  papers  were 
never  in  fact  delivered  to  him,  whilst  it  was  also  known  to  Talbot  that 
Grafts  had  applied  to  other  attorneys  for  legal  advice  in  regard  to  said 
claim.  I  am  of  opinion  that  Talbot's  action  was  not  only  a  notice  to 
Grafts  that  he  had  abandoned  the  prosecution  of  the  claim,  but  that  it 
operated  as  a  revocation  of  his  power  of  attorney.  Thereafter  Grafts  was 
at  liberty  to  appoint  another  attorney,  and,  having  appointed  Mr.  Lewis, 
the  latter's  power  of  attorney  is  entitled  to  recognition. 
Your  decision  is  therefore  affirmed. 


SECOND  TIMBEB'CULTUBE  ENTRY  IN  SAME  SECTION— PBIOB  SETTLE- 
MENT, 

Theodore  M.  Phelps. 

Where  a  homefltead  entry  is  allowed  because  of  prior  settlement  on  a  tract  embraced 
in  a  timber-culture  entry,  a  second  timber-culture  entry  will  not  be  allowed  on 
another  tract  in  the  same  section,  nor  will  the  second  timber-culture  application 
be  suspended  to  await  the  consummation  of  the  homestead  entry. 

Secretary  Teller  to  Gommissioner  MoFarlandj  May  17,  1884. 

Sib  :  I  have  considered  the  appeal  of  Theodore  M.  Phelps  from  your 
decision  of  September  13, 1883,  declining  to  allow  him  to  make  timber- 
culture  entry  on  the  SW.  J  of  Sec.  25,  T.  119,  E.  6%  Huron,  Dak. 

It  appears  that  one  Alexander  Gorham  made  timber-culture  entry 
Ko.  2,708,  on  the  NE.  |  of  said  section  on  August  27, 1883.  On  August 
30, 1883,  Phelps  made  homestead  entry  for  the  same  quarter  section, 
alleging  settlement  prior  to  date  of  Oorham's  entry,  and  claiming  pref- 
erence right  to  the  land  under  Sec.  3,  act  May  14, 1880.  At  the  same 
time  Phelps  made  offer  to  file  the  timber-culture  claim,  which  was  re- 
jected on  the  ground  that  the  records  showed  one  quarter  section  in 
said  section  already  covered  by  a  timber-culture  entry. 

This  action  was  undoubtedly  correct.  Gorham's  entry  appropriated 
the  tract  for  timber-culture  purposes,  and  reserves  it  until  it  is  shown 
that  Phelps's  homestead  right  is  superior.  This  may  never  be  shown, 
and  consequently  it  would  be  very  bad  practice  to  allow  another  tract 
in  the  same  section  to  be  reserved  by  a  second  timber^culture  claim 
pending  adjudication  of  the"rights  of  the  first  claimant;    Gounsel  for 
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Phelps  urge  that  his  application  should  be  held  in  abeyance  until  the 
contest  is  settled ;  but  this  would  be  an  equally  vicious  practice^  and 
in  any  event  would  not  be  an  appropriation  of  the  NW.  ^  against  third 
persons. 
Your  decision  is  affirmed. 


4.  ATiABAMA  MINEBAIi  liAKDS. 

ACTS  OF  MAT  14,  1880,  AND  MARCH  3,  l^3r^IKCnOATE  BIGHTS. 

James  A.  Jones. 

The  act  of  May  14, 1880,  does  oot  apply  to  homestead  settlement  on  lands  not  subject 
thereto.  The  act  of  March  3, 1883,  touching  Alabama  mineral  lands,  confers  no 
rights  except  in  entries  already  made.  All  lands  heretofore  reported  as  contain- 
ing coal  and  iron  that  appear  on  the  official  records  as  vacant  are  subject  to  pub- 
lic sale,  &c. 

Acting  Commissioner  Harrison  to  register  and  receiver ^  Montgomery ^  Ala,j 

June  Sy  1883. 

Gentlemen:  I  have  considered  the  appeal  of  James  A.  Jones  from 
yoar  decision  of  March  17, 1883,  rejecting  his  application  to  enter  as  a 
homestead  the  E.  J  NW.  i,  SW.  i  NW.  J,  and  NW.  J  SW.  J  of  Sec.  2, 
16  S.,  6  E.y  on  the  ground  that  the  land  is  classed  as  coal,  &c. 

The  evidence  shows  that  said  Jones  made  settlement  upon  said  land 
in  the  year  1871;  and  that  he  has  a  dwelling-house  thereon  and  has 
cultivated  one  acre ;  total  improvements  being  valued  at  $25. 

Appellant  grounds  his  appeal  upon  the  claim  that,  prior  to  the  pas- 
sage of  the  act  of  March  3, 1883,  he  had  an  inchoate  right  under  act  of 
Hay  14, 1880,  to  enter  said  lands  with  settlement  relating  back  to  1871, 
thus  acquiring  a  vested  right  in  and  to  said  lands;  and  that  the  act  of 
March  3, 1883,  was  intended  as  a  protection  to  all  vested  rights,  equi- 
table as  well  as  legal. 

Said  lands  were  reported  to  this  ofiSce  several  years  ago  as  valuable 
for  mineral,  and  ordered  to  be  withheld  from  disposal  except  under  the 
mineral-land  laws;  therefore  appellant's  position  as  shown  above  is  not 
a  true  one,  as  the  act  of  May  14, 1880,  has  no  application  to  a  settlement 
on  lands  not  subject  to  homestead  entry,  which  was  the  condition  of  the 
land  in  question.  Again,  the  act  confers  no  right  except  in  cases'  of 
entries  actually  made.  Congress  has  specially  legislated  for  this  class 
of  lands,  thereby  cutting  off  or  defeating  any  rights  that  ordinarily 
would  have  inured  to  the  settler  who  had  failed  to  file  his  application 
at  the  local  office  prior  thereto.  The  act  of  March  3, 1883,  provides  that 
all  lands  heretofore  reported  as  containing  coal  or  iron  shall  be  offered 
at  public  sale,  &c.,  referring  to  vacant  lands,  i.  e.,  lands  tliat  appear 
vacant  on  the  records. 

Upon  a  legal  construction  of  the  statute  I  am  of  the  opinion  that  the 
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application  of  Mr.  Jones  cannot  be  allowed  3  therefore  yoar  decision  is 
affirmed  and  the  appeal  dismissed. 

Ton  will  notify  the  party  in  interest  of  this  ruling  and  of  his  right  of 
appeal. 


BBLINQUISHMENT^FUBLIC  SALE,  ACT  MARCH  3,  1883. 

Thomas  J.  Jackson. 

In  view  of  the  relinqaiahinoDt  of  the  prior  homestead  entry  the  tract  in  question  moat 
be  offered  at  public  sale. 

Secretary  Teller  to  Commissioner  McFdrlandy  October  1, 1883. 

Sib  :  I  have  considered  the  appeal  of  Thomas  J.  Jackson  from  your 
decision  of  June  20, 1883,  holding  for  cancellation  his  homestead  entry 
No.  13,754,  made  March  27, 1883,  for  the  W.  J  of  SB.  i  and  E.  J  of  SW. 
J,  32, 14  S.,  7  W.,  Huntsville  district,  Alabama. 

The  tract  was  reported  in  1879  by  Special  Agent  Winters  as  comtain- 
iug  valuable  coal,  but  was  nevertheless  allowed  to  be  entered  under  the 
homestead  law  by  one  Thompson,  January  3,  1883,  whose  entry  was 
voluntarily  relinquished  and  canceled  March  27, 1883. 

The  act  of  March  3, 1883  (22  Stat,  487),  provides  that  all  public  lands 
in  Alabama  shall  be  subject  to  disposal  as  agricultural  lands:  ^^Pro- 
videdj  howeveTj  That  all  lands  which  have  been  heretofore  reported  to 
the  General  Land  Office  as  containing  coal  and  iron  shall  first  be  ofifered 
at  public  sale." 

This  tract  being  now  subject  to  disposal  as  public  lands,  although 
coming  formally  into  that  condition  since  the  passage  of  the  act,  falls 
within  the  mention  of  the  statute  as  having  been  theretofore  reported 
as  containing  coal,  and  there  is  no  force  in  the  intervening  entry  subse- 
quently canceled  to  prevent  the  further  direction  from  applying,  viz, 
that  it  must  be  offered  at  public  sale.  Your  action  having  been  taken 
for  this  purpose  is  affirmed. 


6.  AMENDMENT. 

misdescription— error  of  local  officers. 

Thomas  Hammill. 

The  honiestoad  octry  in  qaestion  may  be  amended  so  as  to  embrace  a  contiguona  lot, 
occnpied  and  improTod  by  the  settler,  bat  not  previonsly  inolnded  through  eiron- 
eons  information  given  by  the  local  officers. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  July  27, 1883. 

SiH :  I  have  considered  the  appeal  of  Thomas  Hammill  from  your  de- 
cision of  July  2G,  1882,  rejecting  h«3  application  to  amend  his  homestead 
entry  No.  3,046,  made  July  11, 1879  of  lot  15  of  Sec.  14,  and  lots  1  and 
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2  of  Sec  23,  T.  2  S.,  B,  4  E.,  embracing  therein  lot  16  of  Sec.  14,  Stock- 
ton district,  California. 

It  appears  from  Hammill's  afiSdavit,  wbich  is  corroborated  by  those  of 
several  other  persons,  that  at  the  time  he  made  his  entry  No.  3,046  he 
deeired  to  include  lot  16  in  his  application,  bat  did  not  do  so  becaase  he 
understood  the  register  and  receiver  to  inform  him  he  could  not,  as  said 
lot  was  involved  in  a  pending  pre-emption  contest ;  that  such  contest 
resulted  in  the  cancellation  of  both  filings ;  that  no  one,  to  the  affiant's 
knowledge,  claims  said  lot,  nor  does  the  same  contain  any  improvements 
save  those  placed  there  by  and  in  the  peaceable  possession  of  affiant ;  that 
he  is  a  citizen  of  the  United  States ;  and  that  lot  16  is  agricultural  land. 

It  was  held  by  this  Department,  under  date  of  April  2, 1883,  in  the 
case  of  Keubert  r.  Midendorf— 

Such  amendment  is  recognized  by  the  practice  of  the  Department 
to  obtain  the  correction  of  a  misdescription  in  the  original  papers  grow- 
ing out  of  accident  or  mistake,  clerical  or  otherwise,  when  the  setUement 
of  the  party  is  bona  fide  npon  a  particular  tract,  and  he  is  in  danger  of 
losing  his  actual  home  and  improvements. 

This  is  fully  considered  in  Newcomb  v.  Block  (2  Copp,  162),  where  the 
reasons  are  elaborated.    (Brainard's  Legal  Precedents,  vol.  1,  p.  55.) 

If  the  privilege  of  such  amendment  be  recognized  in  the  presence  of 
as  adverse  right  or  interest,  I  think  its  recognition  in  ex  parte  cases — 
where  no  snch  right  exists — ^the  more  reasonable  and  just. 

Although  Hammill's  original  settlement  was  not  upon  the  lot  in  ques- 
tion, it  was  made  in  good  faith  upon  the  other  lots  (all  of  which  are 
contiguous),  and  his  allegations  touching  his  intention  to  embrace  said 
lot  in  his  application  in  the  first  instance  stand  uncoutroverted,  and 
are  therefore  presumably  true.  If  the  register  and  receiver  advised 
him,  as  alleged,  that  Jot  16  was  not  subject  to  entry  by  reason  of  the 
pending  of  said  pre-emption  contest,  his  rights  in  the  premises  were 
not  thereby  prejudiced,  because  "  there  is  no  diflference  in  principle 
between  a  case  where  a  filing  has  actually  been  placed  upon  record 
•  •  •  and  a  case  where  the  filing  has  been  offered  and  rejected.'^  His 
expressing  the  desire  to  include  lot  16  in  his  claim  may  be  regarded  as 
an  intimation  of  his  intention  so  to  do,  and  was  analogous  to  the  case 
cited,  where  a  pre-emptor  offered  to  file  his  declaratory  statement,  but 
was  not  permitted. 

You  rejected  his  application  for  the  reason  that  "  the  mere  fact  that 
lot  16  was  covered  by  conflicting  pre-emption  filings  and  that  a  contest 
was  then  pending  did  not  prevent  Mr.  Hammill  from  including  it  in  his 
homestead  entry,  and  as  he  elected  not  to  do  so,  he  cannot  at  this  late 
date  be  allowed  to  embrace  said  lot  in  his  entry." 

While  it  is  the  invariable  custom  to  permit  homestead  entries  of  tracts 
covered  by  pre-emption  filings  to  be  made  subject  thereto,  I  do  not  re- 
gard the  existence  of  such  custom,  per  «e,  as  a  sufficient  reason  for  re- 
jecting Hammill's  application.    It  should  be  observed  that  his  allega- 
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tions  are  nnqaestioned ;  and,  granting  the  trath  of  his  allegation,  that 
he  was  so  informed  by  the  register  and  receiver,  it  seems  qaite  natural 
that  he  should  have  accepted  such  official  statement  as  correct  and  aa- 
thoritatiye,  and  acted  accordingly.  He  appears  to  have  placed  substan- 
tial improvements  upon  lot  16  in  good  faith,  having  inclosed  and  cnlti'- 
vated  the  greater  part  thereof;  and  as  the  same  is  contigaoas  to  the 
lots  already  entered,  forming  therewith  a  compact  body  of  land,  no  part 
whereof  is  claimed  adversely,  I  can  see  no  reason  for  rejecting  his  appli- 
cation. 
Yoar  decision  is  therefore  reversed. 


adjacent  fabm  entry, 
Jones  v.  Pinkston. 

Where  the  settler  iDtended  to  make  an  ''  adjoin iDg  farm"  entry,  bnt  by  mistake  made 
an  original  homestead  entry,  amendment  is  allowed,  notwithstanding  a  contest 
for  abandonment  is  pending. 

Secretary  Teller  to  Commissioner  McFarlandj  March  27, 1884. 

Sib  :  I  have  considered  the  case  of  Jacob  W.  Jones  v.  William  E. 
Pinkston,  involving  the  latter^s  entry  for  the  NW.  J  of  the  SW.  J,  and 
lots  15, 16, 17,  and  18  of  Sec.  25,  and  lots  11  and  12  of  Sec.  26,  T.  26,  R6 
W.,  Eoseburg,  Oreg.,  on  appeal  by  Jones  from  your  decision  of  July  7, 
1883,  dismissing  the  contest  and  allowing  Pinkston's  entry  to  remain 
subject  to  his  final  proof. 

It  appears  that  one  Wilson  owned  a  tract  of  about  31  acres,  and  in- 
tending to  enter  the  tracts  in  question  as  an  <'  adjoining  farm  homestead," 
entered  them  by  mistake  as  a  homestead.  He  afterwards  sold  the  31 
acres  to  Pinkston  and  relinquished  his  entry ;  whereupon  Pinkston,  in- 
tending to  enter  the  tracts  as  an  <' adjoining  farm  homestead,"  made  the 
same  mistake,  and  entered  the  tracts  July  10, 1882,  as  a  homestead. 
The  error  was  not  discovered  either  by  Wilson  or  Pinkston  until  after 
Jones  had  commenced  (January  16, 1883)  a  contest  against  Pinkston  for 
abandonment.  Pinkston  then  (January  29, 1883)  alleging  the  £acts— 
which  were  duly  corroborated — applied  to  have  his  entry  so  amended 
that  it  might  be  treated  as  an  entry  for  an  <<  adjoining  farm  homestead," 
and  you  granted  the  same  February  20, 1883.  Jones  had  not  acquired 
an  adverse  right  at  this  date,  and  the  allowance  of  the  application  was 
not  within  the  rule  which  prohibits  an  amendment  of  a  filing  or  an  entry 
after  acquisition  of  such  right.  It  was  a  matter  within  your  discretion, 
and,  under  the  facts,  I  think  the  amendment  was  properly  allowed. 
Begarding,  therefore,  Pinkston's  entry  as  an  <<  adjoining  farm  home- 
stead'' entry  and  not  as  a  homestead  entry,  residence  on  the  tracts  was 
not  necessary,  it  appearing  that  he  was  resident  on  the  31  acres.  He 
was  not  consequently  subject  to  the  charge  of  abandonment,  and  I 
affirm  your  decision. 
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CONTEST'-PBA  CTICE. 
HlBAM  T.  HUNTEE. 

The  liberal  policy  in  respect  to  ameDdments  Id  jadicial  proceedings  adopted  by  the 
States  will  be  recognized  and  adopted  by  the  Land  Department,  where  adverse 
rights  are  not  affected. 

A  defective  affidavit  of  contest  sent  to  the  local  officers  and  returned  by  them  for 
amendment,  will  be  regarded  as  filed,  so  as  to  bar  another  contest. 

Secretary  Teller  to  CommisHaner  McFarland^  May  20,  1884. 

Sm :  I  have  considered  the  appeal  of  Hiram  T.  Hunter  from  your 
decision  of  October  4,  1883^  rejecting  his  application  to  contest  the 
homestead  entry  of  Charles  F.  Kimball,  made  October  14, 1878,  upon 
the  lifW.  J  of  Sec.  21,  T.  9,  E.  19  W.,  Kir  win,  Kans.,  and  allowing  Frank 
CaiUonette  to  contest  the  same. 

It  appears  that,  June  2,  1883,  Hunter  made  an  affidavit  before  the 
clerk  of  a  county  court  in  Kansas,  alleging  Kimball's  abandonment  of 
his  homestead  land  and  applying  to  contest  bis  entry.  The  affidavit 
did  not  describe  the  land,  nor  the  number  of  the  entry,  nor  was  the 
seal  of  the  court  attached  to  the  jurat.  It  was  filed  in  the  local  office 
upon  a  day  which  does  not  appear,  but  prior  to  July  7.  The  officers  no- 
tified Hunter's  attorney  of  its  defects,  and  he  advised  them  of  the  de- 
scription of  the  land  and  the  number  of  the  entry,  which  they  inserted 
in  the  affidavit  and  then  returned  it  to  the  clerk  for  the  seal  of  the 
court,  noting  on  their  records  that  Hunter  applied  July  7  to  contest 
Kimball's  entiy. 

The  seal  was  attached  July  9,  and  upon  the  same  day  Hunter  made 
an  additional  (called  an  ^^  amended  ")  affidavit,  in  due  form,  before  the 
same  clerk,  and  both  were  returned  to  and  filed  in  the  local  office  on 
the  11th. 

On  the  9th,  Gaillonette  applied  to  contest  Kimball's  entry,  but  it  was 
rejected  because  the  entry  was  already  under  contest  by  Hunter. 

It  thus  appears  that  Hunter  first  applied  to  contest  Kimball's  entry ; 
that  amendment  of  his  affidavit  was  allowed  prior  to  Caillonette's  ap- 
plication, wanting  only,  at  the  latter  date,  the  seal  of  the  court;  and 
that  they,  upon  their  own  motion,  returned  it  to  the  clerk  for  authenti- 
cation of  his  official  character.  In  doing  this  they  did  not  part  with 
their  right  to  its  legal  possession,  and  when  CaiUonette  filed  his  appli- 
cation, it  was  constructively  upon  their  records,  and  they  had  recog- 
nized it  as  the  commencement  of  a  contest  of  which  they  gave  due  no* 
tice  on  the  11th.  After  allowance  of  the  amendments,  which  was  within 
their  discretionaiy  powers,  Hunter's  right  related  back  to  the  original 
filing  of  his  application,  and  should  be  sustained,  especially  in  view  of 
my  ruling  in  the  case  of  Houston  v.  Goyle  (Gopp,  October,  1883),  that 
this  Department  will  not  review  the  sufficiency  of  the  information  upon 
which  contest  citations  are  issued,  that  being  within  the  discretion  of 
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the  local  officers.  The  great  liberality  in  amendments  now  allowed  by 
most  of  the  States,  and  especially  by  Kansas  (see  General  Statutes,  Gh. 
80,  Sec.  3366),  in  court  proceedings,  in  furtherance  of  justice,  where  the 
amendment  does  not  substantially  change  the  claim  or  the  defense, 
will  be  recognized  and  adopted  in  the  practice  of  this  Department  in 
so  far  as  the  amendment  does  not  affect  rights.  I  think  Hunter  had 
acquired  this  right  of  contest  when  Gaillonette's  application  was  filed, 
and  that  his  contest  should  proceed  to  the  exclusion  of  Gaillonette. 
I  reverse  your  decision. 


6.  APPIilCATION  TO  MAKE  ENTRY. 

contest— application  not  required  at  initiation  of  con- 

test-'sale  of  relinquishment—fraud. 

Bailey  v.  Olson. 

In  initiating  a  contest  against  a  homestead  entry  the  contestant  need  not  make  ap- 
plication to  enter. 

The  ordering  of  a  hearing  on  allegations  of  fraud  is  a  matter  of  discretion  with  the 
Commissioner  of  the  General  Land  Office,  and  cannot  be  the  subject  of  appeal. 

Offering  to  sell  a  relinquishment  is  not  sufficient  ground  on  which  to  order  a  hearing. 

Secretary  Teller  to  Commissioner  McFarlandj  November  10, 1883. 

Sib  :  I  have  considered  the  appeal  of  Frank  C.  Bailey  from  your  de- 
cision of  the  15th  of  September,  rejecting  his  application  to  be  permit- 
ted to  contest  the  homestead  entry  of  Christopher  Olson,  made  March 
16, 1883,  for  the  SW.  J  of  Sec.  17,  T.  125  K,  R.  64  W.,  5th  P.  M.,  Aber- 
deen, Dak. 

The  affidavit  of  Contest  was  oftered  September  6, 1883,  less  than  six 
months  from  date  of  entry,  and  no  allegation  of  abandonment  for  that 
period  could  be  made  at  that  date.  Conseqaently  there  was  no  stata- 
tory  cause  of  forfeiture,  and  the  charge  made  was  to  the  effect  that  said 
Olson  had  relinquished  said  tract  to  the  United  States,  and  offered  to 
dispose  of  the  privilege  of  filing  said  relinquishment  for  a  consideration, 
thus  invalidating  the  entry  on  account  of  speculative  intent  in  the 
homestead  applicant. 

The  application  to  contest  was  denied,  however,  not  as  generally  in- 
sufficient, but  for  the  reason  that  Bailey  had  not  complied  with  your 
instructions  to  the  district  officers  at  Huron,  of  date  May  28, 1883,  re- 
quiring a  contestant  to  file  with  his  allegations  of  contest  an  application 
to  enter  the  land,  together  with  proof  of  his  qualifications  to  make 
entry,  as  an  earnest  of  his  intention  to  claim  the  benefit  of  the  prefer- 
ence right  accorded  by  the  act  of  May  14, 1880  (21  Stat.,  140). 

In  my  judgment,  this  was  not  good  reason.  There  is  nothing  in  that 
act  providing  for  the  initiation  of  contest,  the  whole  law  on  that  sub- 
ject being  embraced  in  Sec.  2297  of  the  Bevised  Sta>tutes.    The  pref- 
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erence  right  allowed  is  to  be  exercised  by  making  entry  within  thirty 
days  from  notice  of  cancellation,  and  not  by  a  preliminary  application. 
This  Department  cannot  make  legislative  requirements,  nor  can  it  su- 
peradd thereto,  except  to  make  regulations  not  inconsistent  therewith 
for  carrying  into  effect  the  provisions  of  the  law.  ]SroWy  this  provision 
is  a  mere  privilege,  which  the  contestant  may  waive  even  after  notice ; 
and,  consequently,  no  obligation  can  be  imposed  upon  him  at  the  incep- 
tion of  the  contest  to  avail  himself  of  its  beneficial  grant.  He  may  take 
or  refuse  to  take  the  land,  at  his  pleasure. 

I  do  not  find  that  you  have  issued  this  instruction  to  the  land  oflSces 
generally,  nor  is  there  any  record  in  the  case  showing  that  it  had  been 
given  to  the  Aberdeen  office,  so  far  as  my  examination  of  the  papers 
goes.  But  possibly  you  have  not  transmitted  the  order  for  my  infor- 
mation. 

Bat  while  this  requirement  is  not  lawful,  and  should  not  be  made  a 
ground  for  the  rejection  of  an  application  to  contest  a  homestead  entry, 
I  do  not  find  that  Bailey  has  been  in  any  manner  prejudiced  by  the  re- 
fosal  to  direct  a  hearing  upon  his  affidavit,  and  he  has  no  foundation 
for  an  appeal  to  this  Department  The  ordering  of  hearings  is  a  mat- 
ter for  your  discretion,  especially  when  applied  for  upon  grounds  not 
specified  in  the  statute,  and  where  fraud  forms  the  basis  of  the  allega- 
tions. Besides,  the  facts  laid  in  Bailey's  complaint,  if  found,  are  no 
evidence  of  firaud  upon  the  Government  in  the  entry  of  the  land,  what- 
ever attempt  may  have  been  made  to  induce  strangers  to  advance 
money  upon  the  chances  of  entry  at  the  filing  of  the  relinquishment. 
Until  the  expiration  of  six  months,  no  contest  could  be  brought  for 
abandonment;  and  a  previous  relinquishment  not  delivered  to  the  Gov- 
eroment  was  but  a  mere  paper  in  the  hands  of  the  party  himself  or  of 
bis  agent,  and  not  liable  to  be  inquired  into  by  a  stranger  in  a  proceed- 
ing of  this  kind. 

Nobody  could  say  whether  or  not  it  would  ever  be  offered  to  the  Gov- 
erament,  or  that  the  homestead  would  not  be  settled  upon,  cultivated, 
and  title  acquired  thereto,  in  accordance  with  law. 

The  rule  as  to  contests  in  homestead  cases  was  fully  enunciated  in 
my  decision  of  26th  September,  in  Houston,  jr.,  v.  Coyle  (10  Copp,  224), 
and  I  do  not  deem  further  suggestions  necessary  in  the  present  case. 

The  appeal  of  Bailey  is  dismissed  for  the  reasons  stated  herein,  and 
to  that  extent  your  decision  is  affirmed. 
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acts  of  applicant—good  faith-^date  of  contest, 

Bennett  v.  Taylob. 

The  petition,  in  an  affldavit  of  contest  against  a  timber-cultare  entry,  that  the  con* 
testant ''  be  allowed  to  enter  said  tract  nnder  the  homestead  laws/'  is  a  sofficient 
application  to  validate  the  contest. 

Secretary  Teller  to  Commissioner  MoFarland^  March  25, 1884. 

SiE :  I  Lave  considered  the  case  of  H.  M.  Bennett  v.  James  W.  Taylor, 
involving  the  S.  J  of  the  8E.  J  and  the  S.  J  of  the  SW.  J  of  Sec.  9,  T. 
7  S.,  E.  31  B.,  Oxford,  Idaho,  on  appeal  by  the  first  named  from  yonr 
decision  of  April  10, 1883,  dismissing  the  contest. 

Taylor's  entry  was  made  nnder  the  timber-cnltore  law,  and  the  reason 
given  for  yonr  decision  was  the  failure  of  Bennett  to  file  application  to 
enter  the  land  at  the  date  of  initiating  contest.  Upon  an  examination 
of  the  facts  in  the  case,  I  find  that  Taylor's  timber-calture  entry  was 
made  April  23, 1881 ;  that  Bennett^s  aflSdavit  of  contest,  alleging  fiailare 
to  comply  with  the  law  in  the  matter  of  improvement  and  cnltivation, 
was  filed  August  11, 1882 ;  that  he  at  that  date  filed  no  formal  applica- 
tion to  enter  the  land  ]  but  in  his  affidavit  of  contest,  after  asking  for  a 
hearing  to  substantiate  his  charges  and  have  Taylor's  entry  canceled, 
he  adds,  as  a  part  of  his  application,  the  following  words :  *^  and  that 
he  be  allowed  to  enter  said  tract  under  the  homestead  laws  of  the  United 
States." 

On  the  evidence  adduced  at  the  hearing,  which  was  had  October  12, 
1882,  the  register  and  receiver,  on  the  24th  of  November,  1882,  recom- 
mended the  cancellation  of  Taylor's  entry,  and  that  Bennett  be  allowed 
to  make  homestead  entry  for  the  tract  in  question. 

On  the  9th  of  December,  1882,  Bennett  filed  his  formal  application  to 
make  homestead  entry ;  but  it  was  rejected  because  the  prior  timber- 
culture  entry  of  Taylor  was  still  of  record. 

The  papers  were  then  sent  up  to  your  office,  and,  without  going  into 
the  merits  of  the  case  on  the  facts  presented  at  the  hearing,  yoa  set 
aside  the  finding  of  the  local  office  as  to  Taylor's  entry,  and  dismissed 
the  contest  for  the  reason  already  mentioned,  viz,  the  failure  of  con- 
testant to  apply  to  enter  at  the  time  of  filing  his  application  to  contests 
You  base  your  decision  on  that  of  the  Department,  made  November  14, 
1882,  in  the  case  of  Bundy  v,  Livingston  (9  Copp,  173). 

The  evidence  taken  at  the  hearing  is  quite  conclusive  as  to  Taylor's 
failure  to  comply  with  the  law  in  the  matter  of  improvement  and  culti- 
vation. 

In  fact  he  was  in  default,  neither  appearing  at  the  hearing  nor  ftir- 
nishing  any  evidence  whatever  in  rebuttal  of  that  presented  by  con- 
testant. 

In  view  of  all  the  facts  and  circumstances  of  the  case,  I  think  it 
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should  be  disposed  of  on  the  evidence  referred  to;  that  Taylor's  entry 
should  be  canceled  and  Bennett's  entry  allowed. 

The  former  is  evidently  not  entitled  to  hold  the  land  under  his  entry. 
It  is  tnie  the  latter  did  not  at  the  date  of  initiating  contest  file  a  formal 
application  to  enter,  but  his  request  in  his  affidavit  of  contest,  '^  that  he 
be  allowed  to  enter  said  tract  under  the  homestead  laws,"  may,  I  think, 
be  regarded  as  sufficient  to  give  him  the  status  of  a  contestant  within 
the  meaning  of  the  Bundy  decision,  which  restricts  a  contest  against  a 
prior  timber-culture  entry  to  one  who  seelcs  to  enter  under  the  homestead 
or  timber-culture  laws.  The  petition  in  the  affidavit  of  contest,  '^that 
he  be  allowed  to  enter,"  may  be  taken  as  evidence  that  he  sought  to 
enter,  which  evidence  is  confirmed  and  rendered  conclusive  by  the  fact 
that  almost  immediately  after  the  hearing  and  decision  by  the  register 
and  receiver,  and  long  before  your  decision  dismissing  the  case,  he  pro- 
ceeded to  file,  and  did  file,  his  formal  application  to  make  homestead 
entry  for  the  tract. 

All  his  acts,  so  far  as  the  record  shows,  evidence  his  entire  good  faith, 
and,  as  I  have  said,  may  be  regarded  as  giving  him  a  standing  as  con- 
testant within  the  meaning  of  the  law  and  the  decisions  of  the  Depart- 
ment. 

Your  decision  is  therefore  reversed.  You  will  reinstate  Bennett  as 
contestant,  cancel  the  timber-culture  entry  of  Taylor,  and  allow  Ben- 
nett's homestead  entry  as  of  the  date  when  he  initiated  contest. 


PENDING  UNDECIDEDSECOND  DENIED. 

SaBAH  BETmEB. 

Where  an  application  for  roinstateinent  is  pending,  an  application  to  enter  Bliould  not 
be  entertained. 

A%9istant  Secretary  Joslyn  to  Commissioner  McFarland,  April  8, 1884. 

Sib  :  I  have  considered  the  appeal  of  Sarah  Eenner  from  your  decis- 
ion of  July  9, 1883,  rejecting  her  application  (as  guardian  for  William 
W.  Miller,  heir  of  Johnson  Miller,  deceased,  late  of  the  United  States 
Army)  to  make  homestead  entry  for  the  SW.  J  of  Sec.  9,  T.  1,  B.  22, 
Kirwin,  Kans. 

It  appears  that  Bobert  Taylor  made  homestead  entry  No.  10,592,  for 
the  tract  in  question,  on  April  19, 1879.  An  affidavit  of  contest  al- 
leging abandonment  of  the  land  by  Taylor  having  been  filed  by  one 
Mark  Smith,  a  hearing  was  ordered  and  held  May  22, 1882.  From  the 
testimony  adduced  on  an  ex  parte  showing  the  district  officers  decided 
that  the  allegation  of  abandonment  was  proved,  and  recommended  that 
the  entry  be  forfeited. 

On  August  22, 1882,  your  office  canceled  the  entry. 
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Taylor  presented  an  affidavit  and  application  for  reinstatement  on 
April  23, 1883,  whicli  was  received  for  further  consideration. 

On  May  23  following,  Mrs.  Benner  presented  the  application  for 
entry  before  mentioned,  which  was  rejected  on  the  ground  that  as  the 
application  of  Taylor  had  been  received  and  was  then  pending  and  un- 
decided, a  subsequent  application  for  entry  could  not  be  entertained. 

Your  decision  is  affirmed. 


7.  CHANGE  OF  ENTRY. 

Banks  vs.  Smith. 

HOMESTEAD  TO  TIMBER  CULTURE, 

An  application  erroneous  in  form,  returned  for  correction,  should  take  efifect  from  the 

date  when  first  received  at  the  local  land  office. 
Mrs.  Banks  relinquished  her  homestead  in  the  spring  of  1878,  intending  to  change  it 

to  a  timber- culture  entry;  she  remained  in  possession  of  the  land  while  the  re- 

liuquishmcnt  was  pending;  held  that,  being  in  possession  under  color  of  right, 

the  land  was  not  subject  to  Smith's  homestead  entry. 

Secretary  Teller  to  Commissioner  McFarUtnd,  September  26, 1883. 

Sib  :  I  have  considered  the  case  of  Sarah  J.  Banks  v.  John  W. 
Smith,  involving  lots  1  and  2,  and  the  E.  J  of  the  NW.  i  of  Sec.  18,  T. 
26  S.,  E.  8  W.,  Wichita,  Kans.,  on  appeal  by  Mrs.  Banks  from  your 
decision  of  September  5, 1882,  awarding  the  land  to  Smith. 

It  appears  from  tbe  record  that  Mrs.  Banks  made  homestead  entry- 
No.  5,353  for  the  land  on  September  29, 1874,  built  a  hoose  on  and 
otherwise  improved  it,  and  had  her  home  there  until  the  spring  of 
1878,  when  she  became  too  old  and  feeble  and  sick  to  work  it  herself 
any  longer;  that,  for  the  purpose  of  changing  her  homestead  entry  to 
a  timber-culture  entry,  she  relinquished  all  the  right,  title,  and  interest 
which  she  had  acquired  "by  virtue  of  my  [her]  homestead  entry,''  on 
May  20, 1878 ;  that  on  said  date  she  had  her  house,  household  effects, 
and  growing  crops  on  the  land,  though  she  herself  was  absent  by  rea- 
son of  sickness ;  that  said  entry  was  canceled  by  your  office  on  Septem- 
ber 7, 1878,  and  by  the  local  office  on  the  16th  day  of  said  month;  and 
that  on  said  September  16, 1878,  she  made  timber-culture  application  and 
affidavit  before  a  notary,  which  reached  the  local  office  two  days  after, 
was  rejected  because  the  printed  words  *^  under  the  provisions  of  the 
act  of  March  13, 1874,"  appeared  in  it  (instead  of  the  act  of  June  14, 
1878),  was  amended,  and  her  timber-culture  entry  Ko.  1,269  allowed  on 
September  26, 1878,  during  which  time  she  had  planted  the  kind  and 
quantity  of  timber  required  by  the  law. 

It  appears  further  that  John  W.  Smith,  who  was  residing  on  a  tract 
of  the  Osage  lands,  and  who  had  full  notice  of  the  claim  of  Mrs.  Banks, 
filed  his  soldier's  declaratory  statement  for  the  land  in  contest  on  said 
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September  16, 1878,  made  hoinestead  entry  No.  0,943,  and  moved  npon 
it  in  March,  1879,  and  sowed  a  crop  on  part  of  the  land  broken  by  Mrs. 
Banks. 

Hearing  was  had  in  order  to  determine  whether  the  facts  warranted 
the  application  of  the  Atherton-Fowler  doctrine,  and  your  decision 
holds  that  ^'it  does  not  appear  that  Smith  took  violent  possession  of 
the  tract,  or  even  occupied  the  dwelling  erected  by  Mrs.  Banks,"  and 
that  therefore  the  Atherton-Fowler  doctrine  does  not  apply ;  and  yon 
rest  your  decision  on  the  case  of  Lawless  v.  Anderson  (I  HilPs  L, 
Oasesy  57). 

I  find  myself  compelled  to  dissent  from  this  view  of  the  law  applicable 
to  the  case.  In  Lawless  v.  Anderson  the  prior  settler  had  not  complied 
with  the  statate  as  to  inhabiting  the  land  or  building  a  dwelling,  and 
by  the  express  terms  of  the  law  (section  2273,  Eev.  Stat.)  he  had  no 
right  to  the  land  at  date  of  Auderson-s  entry.  But  in  the  case  at  bar, 
Mrs.  Banks  was  in  possession  of  the  land  by  color  of  law  at  date  of 
Smith's  entry ;  her  relinquishment  was  of  whatever  homestead  right 
she  had  acquired  by  her  entry,  and  sbe  had  no  intention  to  abandon 
her  possession  of  the  land ;  beiog  absent  sick,  sbe  was  not  only  con- 
structively present  in  person,  but  she  was  there  by  her  dwelliug-house, 
her  improvements,  and  her  growing  crops,  with  full  notice  of  which 
Smith  is  charged ;  and  she  therefore  had  a  valuable  propert3'  and  right 
with  respect  to  the  land,  which  excluded  entrance  on  her  possession, 
under  guise  of  a  settlement  claim,  as  absolutely  as  did  the  fences  on 
the  unsurveyed  lands  of  the  Soscol  Eanch. 

As  held  in  Atherton  v.  Fowler  (96  IT.  S.,  513),  the  right  to  make  a  set- 
tlement is  to  be  exercised  on  unsettled  land;  the  right  to  make  improve- 
ments is  to  be  exercised  on  unimproved  land ;  the  right  to  erect  a  dwell- 
iDg-honse  is  to  be  exercised  on  vacant  land ;  none  of  these  things  can 
be  done  on  land  when  it  is  occupied  and  used  by  others  (Hosmer  v.  Wal- 
lace, 97  U.  S.,  680). 

This  doctrine  is  not  to  be  extended  to  cases  where  the  prior  settler  is 
himself  a  mere  trespasser  on  the  public  land  (Powers  v.  Forbes,  7  Land 
Owner,  149),  or  has  disregarded  statutory  requirements  (Lawless  r.  An- 
derson, supra)]  but  it  is  directly  applicable  to  the  case  at  bar,  where 
honorfide  entry  and  improvement  had  given  a  legal  possessory  right  to 
the  land,  which  the  claimant  continuously  asserted,  even  during  the  time 
when  she  was  lawfully  changing  the  form  of  her  entry  from  homestead 
to  timber  culture.  A  right  so  acquired  and  maintained  other  settlers 
are  bound  to  respect,  and  the  Government  is  bound  to  protect  it  by 
every  consideration  of  justice  and  good  faith. 

It  is  my  opinion  that  Smith's  entry  should  be  canceled,  and  that  Mrs. 
Banks  is  entitled  to  entry  as  of  September  18, 1878,  the  date  of  her  first 
application,  the  error  in  said  application  being  merely  an  error  in  form, 

Your  decision  is  accordingly  reversed. 
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8.  COMMUTATION. 

Talkington^s  Heibs  V,  Hempflikg. 

.  BESIBENCE—PVBCHASE^ACT  JUNE  15,  1880 

If  the  homestead  entryman  was  entitled  to  patent  at  date  of  his  death,  his  heirs  sno- 
ceed  to  the  right. 

Where  his  house  was  by  mistake  built  thirty  yards  oatside  of  the  lines  of  his  daim, 
bat  was  occnpied  by  him  in  good  faith,  it  will  be  regarded  as  a  constmctiye  resi- 
dence on  the  land. 

Where  he  paid  the  commutation  price  for  the  land,  and  the  receiver  never  accounted 
for  it^  his  heirs  must  again  pay  said  price  before  patent  will  issue. 

Secretary  Teller  to  Commissioner  McFarland^  October  22, 1883. 

Sib:  I  have  considered  the  case  of  Charles  Lewis,  guardian  of  the 
minor  heirs  of  Isaac  W.  Talkington,  deceased,  v.  John  Hempfling,  in- 
volving K  J  of  the  SE.  i  and  the  SE.  i  of  the  NE.  J  of  Sec.  21,  T.  7 
M".,  B.  18  W.,  Dardanelle  district,  Arkansas,  on  appeal  by  Hempfling 
from  your  decision  of  June  10, 1882. 

It  appears  that  Talkington  made  homestead  entry  Ko.  3,886,  Feb- 
ruary 15, 1870,  of  the  K  i  of  the  SE.  J  of  Sec.  21,  and  that  the  entry 
was  canceled  December  1, 1876,  for  alleged  relinquishment.  It  having 
been  shown  subsequently,  however,  that  Talkington  had  commuted 
his  entry  and  paid  $2.50  cash  per  acre  for  the  land,  receiving  therefor 
duplicate  receiptee  7,419,  dated  August  20, 1872,  and  had  died  April 
20, 1874,  and  that  the  relinquishment  was  fraudulent — the  same  bearing 
date  June  5, 1876 — ^your  office  re-instated  said  entry,  April  5, 1878,  and 
directed  the  register  and  receiver  to  advise  Talkington's  heirs  or  legal 
representatives  that  they  could  elect  one  of  two  methods  of  acquiring 
title  to  the  tract  covered  by  decedent's  entry,  to  wit :  either  to  furnish 
proof  of  decedent's  compliauce  with  legal  requirements  (in  point  of  res- 
idence and  cultivation),  up  to  the  date  of  his  decease,  and  of  such  com- 
pliance by  the  widow  or  heirs  from  that  date  until  the  expiration  of  five 
years  from  the  date  of  his  entry,  which  proof  could  be  submitted  to  the 
board  of  equitable  a(|judication,  the  statutory  period  having  expired; 
or,  to  furnish  new  commutation  proof  showing  residence  and  cultiva- 
tion by  the  ancestor  up  to  the  date  of  the  old  commutation  proof  and 
payment,  and  to  pay  the  legal  price  for  the  land.  The  heirs  having 
elected  to  adopt  the  latter  or  alternative  method,  the  register  and  re- 
ceiver transmitted  to  your  office,  per  letter  dated  November  18, 1881,  the 
new  commutation  proof  presented  by  the  guardian,  together  with  cer- 
tain testimony  submitted  by  Hempfling  in  support  of  his  homestead  en- 
try. No.  14,834,  which  embraced  the  tract  in  question,  and  had  been  erro- 
neously allowed  by  the  register  and  receiver  July  7, 1880.  Under  date 
of  September  4, 1880,  your  office  advised  the  register  and  receiver  that 
Hempfling's  entry  conflicted  with  Talkington's  as  to  the  N.  J  of  the  SE. 
i,  and  they  thereupon  (September  13)  notified  Hempfling.    The  regis- 
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ter  reported  December  8,  eDsningy  that  no  appeal  had  been  taken  by 
him  from  yoor  office  action  of  September  ^  bat  forwarded  certain  affi- 
davits alleging  bad  faith  on  the  part  of  Talkington,  and  asking  that  an 
investigation  be  ordered  with  a  view  to  sustain  Hempfling's  entry. 
Nothing  farther  appears  to  have  been  done  in  the  premises  nntil  March 
15, 1881,  when  the  said  goardian  applied  at  the  local  office  to  make  final 
proof  iu  support  of  Talklngton's  entry.  Citation  thereupon  issued,  fix- 
ing April  28,  ensuing,  for  the  submission  of  such  proof. 

The  parties  in  interest  accordingly  appeared,  and  upon  the  testimony 
thus  adduced  the  register  and  the  receiver  expressed  dissenting  opin- 
ions— the  register  holding  in  favor  of  the  heirs  and  the  receiver  in  favor 
of  Hempfling. 

You  held  the  proof  to  be  satisfactory  except  as  to  residence,  and  that, 
"in  view  of  the  passage  of  the  act  of  June  15, 1880, 1  do  not  regard 
it  necessary  to  submit  the  proof  to  the  Board  of  Equitable  Adjudication 
to  cure  the  defect  in  the  matter  of  residence,  which  would  otherwise  be 
done."  You  also  held  ^empfling's  entry  for  cancellation,  ^^  for  the  rea- 
son that  it  was  erroneously  allowed  and  was  invalid  at  its  inception." 

It  appears  from  the  proof,  that  in  the  year  1860,  Talkington  built  a 
bouse,  where  he  resided  with  his  family  until  on  or  about  March  2Sy 
1872,  when  the  house  was  burned;  that  he  and  his  witnesses  supposed 
the  house  was  upon  the  tract  covered  by  his  entry  when  he  made 
commutation  proof,  August  20  ensuing,  but  a  survey  made  after  his 
decease  discovered  the  house  to  have  been  some  30  feet  outside  the 
quarter-sectional  lines  bounding  his  claim,  although  his  other  improve- 
ments, consisting  of  a  stable,  coracrib,  about  four  acres  cultivated  to 
crop,  and  an  orchard,  were  within  such  boundary;  that  these  improve- 
ments aggregated  in  value  about  $1,000  with  the  house,  but  only  about 
$250  without  it ;  that  immediately  after  his  house  was  burned  he  re- 
moved to  his  plantation  about  a  mile  and  a  half  distant  from  his  claim, 
where  he  erected  a  house,  in  which  he  resided  with  his  family  until  he 
made  said  commutation  proof,  whereupon  he  removed  to  Johnson  County, 
Arkansas,  where  he  resided  until  his  demise. 

On  the  other  hand,  the  proof  shows  that  Hempfling  has  made  sub- 
stantial improvements  upon  the  land  covered  by  his  entry,  consisting 
of  15  acres  cleared  and  20  fenced,  upward  of  three  hundred  fruit  trees, 
dwdling-house,  and  other  outbuildings,  aggregating  upward  of  $600  in 
value. 

Upon  the  foregoing  state  of  facts  the  questions  arise :  (1).  Did  said 
ancestor  show  such  compliance  with  legal  requirements  as  to  entitle 
him  to  a  patent  for  the  land  had  he  lived  f  (2).  Was  the  eighty-acre 
tract  in  question  subject  to  entry  July  7, 1880  f 

It  is  true  that  Talklngton's  house  was  not  upon  his  homestead  claim. 
It  is,  however,  conceded  that  he  resided  therein  supposing  that  it  was, 
and  that  the  &ct  of  its  not  being  thereon  was  not  discovered  until  after 
his  death*    It  has  been  repeatedly  held  by  this  Department  that  such 
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a  residence  in  good  faith  is  a  constractive  residence  upon  the  claim,  h; 
reason  thereof  the  settler's  right,  if  any,  would  not  ipso  facto  be  de* 
feated.  (Vide,  No.  27, 1  Lester,  385  j  also  3  Opinions,  pp.  258  and  313.) 
That  he  made  commutation  proof  and  paid  $200  for  the  land  is  evi- 
denced by  the  receiver's  duplicate  receipt,  as  stated  aforesaid.  Such 
documentary  evidence  is  merely  prima  facie  proof  of  payment,  which  may 
be  rebutted  either  by  record  proof  or  proof  aliunde.  And,  unfortunately 
for  Talkington,  the  receiver,  John  0.  Austin,  misappropriated  said  sum, 
or  at  least  failed  to  account  therefor,  and  the  register's  certificate  and 
receiver's  receipt  of  corresponding  number  to  that  held  by  Talkington 
bear  a  different  date  from  the  same,  and  were  issued  to  another  person, 
one  Aaron  S.  Dees,  for  an  excess  paid  on  homested  entry  Ko.  8,485 ;  and 
it  further  appears  that  under  date  of  May  16, 1877,  the  register  and 
receiver  reported  to  your  office  that  a  careful  examination  of  their  rec* 
ords  discovered  no  evidence  of  such  commutation  proof  and  payment, 
or  that  said  sum  was  ever  accounted  for  by  said  receiver. 

But,  notwithstanding  such  record  showing,  it  further  appears  from 
the  records  of  your  office  that,  under  date  of  April  26, 1877,  the  attor- 
neys for  the  heirs  filed  therein  for  patent  duplicate  receipt  No.  7,419, 
issued  at  Dardanelle,  August  20, 1872,  by  John  0.  Austin,  receiver,  to 
decedent,  for  $200,  the  same  being  payment  in  full  for  the  tract  in 
question  at  the  double  minimum  valuation ;  and  that  across  the  fkee  of 
such  receipt  is  noted,  "  Commuted  from  homestead  entry  No.  3,886, 
dated  February  14, 1870."  And  it  also  appears  from  the  affidavit  of 
one  David  Beasley  (a  neighbor  of  Talkington's),  who  was  cognizant  of 
oU  the  circumstances  of  the  case,  barring  the  alleged  relinquishment, 
that  he  accompanied  Talkington  to  the  local  office,  and  was  one  of  his 
witnesses  in  making  his  commutation  proof;  that  the  other  witness  is 
deceased ;  that  he  saw  the  usual  papers  in  such  case  made  by  the  proper 
officer,  and  saw  $200  in  cash  paid  to  the  receiver ;  and  that  the  afiiant 
furnished  Talkington  with  a  portion  of  the  said  sum.  Although  such 
proof  does  not  show  his  compliance  with  legal  requirements  up  to  the 
date  when  he  commuted  his  homestead  entry  and  paid  said  cash,  as  re- 
quired  by  the  terms  of  your  office  letter  of  April  5, 1878,  it  should,  nev- 
ertheless, be  observed  that  the  proof  in  question  shows  such  compliance 
until  the  burning  of  his  house.  This  was  not  quite  five  months  prior  to 
the  commutation.  And  although  he  did  not  reside  nor  pretend  to  have 
resided  upon  his  claim  during  such  interim,  I  do  not  regard  such  ab- 
sence either  as  an  actual  or  constructive  abandonment  of  the  land  within 
the  meaning  of  section  2,297  of  the  Bevised  Statutes.  Nor  was  it  so 
regarded  by  your  office,  for  his  entry  was  canceled  for  relinquishment, 
and  was  subsequently  reinstated.  I  am,  therefore,  of  the  opinion  that 
he  had  shown  such  compliance  with  legal  requirements  as  would  have 
entitled  him  to  a  patent  for  the  tract  in  question  had  he  lived ;  that  such 
right  has  inured  to  his  heirs ;  and  that  at  the  date  of  Hempfling's  entry 
the  tract  was  covered  by  a  valid,  subsistiug  prior  entry,  which  precluded 
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bis.  It  should  be  observed,  however,  that  as  the  XTnited  States  have 
Dot  benefited  by  the  former  payment,  the  heirs  cannot  be  credited  there- 
with ;  it  must  be  regarded  as  if  it  had  never  been  made.  And  the  pur- 
chase money  having  been  tendered  porsnant  to  the  terms  of  year  office 
letter  aforesaid,  such  snm  should  be  paid  as  a  condition  precedent  to 
the  issuance  of  patent  to  the  heirs. 
Your  decision  is  accordingly  affirmed. 


9.  CONTESTS. 

DILIOEXCE^GOOD  FAITH. 

LOWN  V.  Cbiswell. 

Lown  began  contest  against  the  timber-caltare  entry  of  one  Jordan ;  the  latter  filed 
his  rellnqnishment  in  October,  1878,  and  Lown  applied  to  enter  the  land,  at  the 
same  time  depositing  the  fees  and  commissions ;  the  local  officers  notified  him  that 
his  entry  would  be  made  of  record  npon  cancellation  of  Jordan's  entry,  and  on  said 
cancellation  sent  him  notice  of  it,  which  he  testifies  he  never  received ;  the  land 
lay  vacant  for  six  months,  when  Criswell  entered  it  as  a  homestead.  Held,  that 
the  tract  was  subject  to  Criswell's  entry. 

Secretary  Teller  to  Commissioner  McFarlandj  May  21, 1883. 

SiE:  I  have  considered  the  case  of  Erastus  B.  Lown  v.  Wm.  Criswell, 
involTing  the  latter's  homestead  entry,  made  October  8, 1879,  npon  lots 
3  and  4  and  B.  i  of  the  S  W.  J  of  Sec.  30,  T.  25,  R.  9  W.,  Wichita,  Kans., , 
on  appeal  by  Lown  from  your  decision  of  March  30, 1882,  allowing  the 
entry  of  Criswell  to  remain  intact. 

It  appears  that  one  Jordan  made  timber-culture  entry  of  the  tract 
August  7, 1873.  Subsequently  one  Eddy  initiated  a  contest  against 
Jordan  for  failure  to  comply  with  the  requirements  of  the  law,  but  after- 
wards, by  an  arrangement  betwe^en  the  parties  which  does  not  appear, 
withdrew  his  charges,  and  the  contest  was  dismissed.  On  October  17, 
1878,  Lown  initiated  the  contest  in  question  against  Jordan,  and  on 
October  28  Jordan  filed  a  relinquishment  of  his  entry,  and  Lown  applied 
to  enter  the  tract  under  the  timber-culture  law.  Jordan's  entry  was  can- 
celed on  the  local  records  May  7, 1879;  and  tbe  land  remained  vacant 
untQ  October  8, 1879,  when  Criswell  entered  it  under  the  homestead 
law.  You  afterwards  ordered  a  hearing  to  enable  Lown  to  submit  tes- 
timony in  support  of  his  claim,  and  the  same  was  held  in  June,  1880. 

The  testimony  shows  that  Lown  is  a  brother-in-law  of  Jordan ;  that 
Lown  purchased  in  October,  1878,  prior  to  the  contest,  Jordan's  improve- 
ments on  the  tract,  consisting  of  about  fifty  broken  acres  and  valued  at 
|150.  "So  part  of  the  purchase-money  was  paid  at  the  date  of  purchase, 
nor  antU  March  18, 1879,  when  Lown  gave  to  Jordan  his  unsecured 
promissory  note  for  $600,  payable  in  one  year,  no  part  of  which  was  paid 
at  matarity,  nor  had  been  at  the  date  of  hearing  in  Jun^ ;  liown  testify- 
4631  LO i 
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iDg  that  its  payment  was  extended  by  Jordan  to  await  determination  of 
this  contest.  Jordan,  immediately  after  his  sale,  rented  the  land  from 
Lown  and  cnltivated  it  for  his  own  nse,  and  has  furnished  money  and 
also  signed  a  joint  cote  with  Lown  for  the  expenses  of  the  contest. 

Lown  applied  to  enter  the  tracts  at  the  date  of  filing  Jordan's  relin- 
quishment and  of  initiating  the  contest,  and  deposited  with  the  register 
$14  (furnished  through  Jordan),  for  the  fees  and  commissions  on  his 
entry,  and  was  advised  by  this  oflScer  that  his  entry  would  be  made  of 
record  on  cancellation  of  Jordan's  entry,  of  which  he  would  be  notified. 
Annotations  on  the  local  records  show  that  your  cancellation  of  this 
entry  was  "Eeceived  May  7, 1879,  9  a.  m.,  notices  May  7  and  8, 1879,  4 
p.  m.,"  and  a  clerk  in  the  office  testifies  that  notice  thereof  and  of  Lown's 
preferred  right  was  mailed  and  directed  to  him  about  that  date,  at  bis 
postoffice  address.  Lown  denies  his  reception  of  this  notice,  or  that  he 
knew  of  Jordan's  cancellation  until  after  Criswell's  entry. 

Griswell  immediately  after  his  entry  built  a  house  upon  the  land,  in 
which  he  has  since  continuously  resided,  and  has  made  other  valuable 
improvements. 

Lown  acquired  no  preferred  right  to  enter  the  tract  by  virtue  of  his 
purchase  (even  were  that  a  bona  fide  transaction),  nor  by  reason  of  his 
deposit  of  fees  and  commissions  with  the  register  prior  to  cancellation 
of  Jordan's  entry,  the  register's  reception  thereof  being  an  unauthorized 
act,  as  held  in  the  case  of  Hodges  (Copp,  January,  1881),  and  it  is  im- 
material as  respects  the  right  of  Criswell  that  Lown  did  not  (even 
admitting  it)  receive  notice  of  cancellation  of  Jordan's  entry.  He  did 
not  offer  to  make  entry  of  the  tracts  within  a  reasonable  time  after  can- 
cellation of  Jordan's  entry,  but,  not  exercising  ordinary  diligence  and 
inquiry  as  to  his  rights,  permitted  the  tracts  to  lie  vacant  for  nearly  six 
months  prior  to  Criswell's  entry. 

I  am  of  the  opinion  (without  reference  to  the  question  of  Lown's  good 
faith  and  whether  or  not  his  proposed  entry  was  in  the  interest  of  Jordan, 
and  therefore  fraudulent  under  the  law,  as  the  testimony  would  seem 
to  indicate)  that  the  tracts  were  subject  to  Criswell's  entry  when  made, 
and  that  it  should  be  sustained. 

I  affirm  your  decision. 


PBACTICE^NOTWE  BY  PUBLICATION. 

Eyan  V.  Stabler. 

An  affidavit  for  contest  statiog  that  the  whereaboats  of  the  entryman  is  unknown 
is  not  sufficient  basis  for  pnblication  of  notice  in  a  contested  case. 

Secretary  Teller  to  Commissioner  MoFarland,  May  21, 1883. 

Sir:  I  have  considered  the  case  of  Philip  Eyan  v.  Henry  Stadler, 
involving  the  latter's  homestead  entry  made  July  9, 1880,  upon  the  W. 
i  of  the  NE.  J  and  the  SE.  J  of  the  ISW.  J  of  Sec.  33,  T.  32,  E.  12  E., 
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Menasha,  Wis.,  on  appeal  by  Stadler  from  your  decision  of  May  13, 
1882,  holding  Ids  entry  for  cancellation,  and  also  refosing  his  aiy^lication 
for  a  rehearing  of  the  case. 

It  appears  that  Byan  instituted  this  contest  September  26, 1881 ,  alleg- 
lug  Stadlei's  abandonment  of  the  tract;  notice  thereof  was  given  by 
poblication,  the  contestant  swearing  that  "  the  present  residence  of 
Henry  Stadler  is  to  me  unknown."  Practice  rule  12  provides  that 
'^Notice  may  be  given  by  publication  alone,  only  when  it  is  shown  by 
affidavit  of  the  contestant,  and  by  such  other  evidence  as  the  register 
and  receiver  may  require,  that  personal  service  cannot  be  made."  I 
approve  yonr  ruling  of  January  27, 1883,  in  the  like  case  of  Hewlett  v. 
Darby  (Gopp,  March,  1883),  wherein  you  held  that  as  the  affidavit  failed 
to  show  that  personal  service  could  not  be  made,  but  merely  alleged 
want  of  knowledge  of  the  whereabouts  of  the  defendant,  and  that  as 
diligence  is  of  the  essence  of  such  a  proceeding,  and  no  effort  was  made 
to  ascertain  the  residence  of  the  respondent,  notice  by  publication  was 
insufficient. 

Xoticeto  Stadler  in  this  case,  by  publication  only,  was  insufficient  for 
the  same  reason. 

The  motion  for  rehearing  (supported  by  affidavits)  shows  that  Stadler 
erected  a  house  on  the  land  in  the  spring  of  1881,  and  broke  and  culti- 
Tated  a  small  parcel  thereof;  that  he  has  not  at  any  time  been  absent 
from  the  tract  for  the  period  of  six  months,  and  only  for  the  purpose  of 
acquiring  the  means  of  livlihood,  and  of  improving  the  land;  and  that 
he  has  no  other  home.  He  did  not  appear,  nor  was  he  represented  at 
the  hearing,  not  having  received  any  knowledge  thereof  until  the  day 
of  hearing,  when  several  miles  distant  from  the  local  office,  and  when 
too  late  to  make  an  appearance. 

I  modify  your  decision,  and  direct  that  a  rehearing  be  ordered. 
When  report  of  the  additional  testimony  is  made,  you  will  re-examine 
the  case  in  connection  therewith. 


CONTESTEE— NOTICE— PURCHASE,  ACT  JUNE  15,  1880. 

Btkebk  V.  Olbemeteb. 

The  local  officera,  after  the  hearlDg,  dismissed  a  contest  for  abandonment ;  on  appeal 
by  the  contestant,  the  General  Land  Office  reversed  said  action ;  contestee  ap- 
pealed to  the  Secretary,  and,  pending  consideration  of  said  appeal,  made  offer 
to  purchase  nnder  the  act  of  Jane  15, 1880.  Held,  that  he  had  the  right  of  pur- 
chase under  said  act. 

Secretary  Teller  to  Commissioner  McFarland^  June  23, 1883. 

Sm :  I  have  considered  the  case  of  Andrew  Bykerk  v.  Gerrit  J.  Olde- 
ineyer,  involving  homestead  entry  No.  16,306,  of  the  K  }  of  SE.  J  of 
Sec.  18,  T.  7,  E.  7  B.,  Lincoln  district,  Nebraska,  on  appeal  by  Bykerk 
from  yonr  decision  of  July  16, 1882,  in  favor  of  Oldemeyer. 
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It  appears  that  the  defendant  made  the  entry  Jane  14, 1878.  Bykerb 
initiate(^K)nte8t  against  the  same  January  4, 1881,  by  filing  the  asnal 
affidavit  alleging  abandonment,  pursuant  to  the  provisions  of  section 
2297  of  the  Bevised  Statutes,  and  of  the  2d  section  of  the  act  of  May 
14, 1880  (21  Stat.,  140).  Whereupon  citation  issued  the  same  day  sum- 
moning the  parties  to  appear  at  the  local  office  the  10th  of  February 
ensuing.  Upon  the  evidence  thus  adduced  the  register  and  receiver 
dismissed  the  contest  February  22.  Contestant  having  appealed  from 
such  action,  you  reversed  the  same  April  29, 1882.  From  this  action 
Oldemeyer  appealed  July  5  ensuing,  filing  with  his  appeal  an  applica- 
tion to  purchase  the  premises  under  the  second  section  of  the  act  of 
June  15, 1880  (21  Stat.,  237).  Whereupon  you  rendered  the  decision  in 
question,  holding,  under  authority  of  my  immediate  predecessor's  de- 
cisions of  March  12, 1881,  in  the  case  of  Gohrman  v.  Ford  (8  Gopp,  G), 
that  the  entryman  (Oldemeyer)  had  the  right  to  purchase  at  any  time 
prior  to  the  cancellation  of  his  entry. 

It  is  urged,  however  {inter  alia)^  by  Bykerk's  counsel  that  the  decis- 
ion cited  is  inapplicable  to  the  case  at  bar,  because  in  that  case  the 
defendant  had  applied  to  purchase  before  trial,  which  was  never  had, 
whereas  in  this  case  Oldemeyer  permitted  it  to  go  to  trial,  and  did  not 
apply  to  purchase  until  after  the  rendition  of  your  adverse  decision. 
But  it  should  be  observed  that  the  decision  cited  not  only  holds  that 
the  said  acts  of  May  14  and  June  15, 1880,  are  not  in  pari  materia^  but 
it  is  very  explicit  upon  the  subject  of  the  entryman's  right  of  purchase, 
as  will  be  seen  from  the  following  citation: 

If  the  contest  proceeds  to  its  finality,  to  wit,  the  cancellation  of  the 
entry,  his  preference  right  of 'entry  is  thereby  established.  But  if 
through  failure  to  prove  his  allegations,  or  any  of  the  ordinary  inci- 
dents of  trial ;  or  if  the  homestead  party  avails  himself  of  the  right  of 
purchase  of  the  tract,  as  provided  by  the  act  of  June,  and  thus  defeats 
the  cancellation  of  his  entry,  I  see  no  reason  why  the  contest  should  not 
fail,  and  the  contestant  lose  his  right  of  entry. 

Under  this  and  other  laws  relating  to  homestead  entries,  a  person  may 
now  continue  residence  on  and  cultivation  of  his  land  for  the  time  re- 
quired by  law ;  or  he  may  at  any  time,  in  the  absence  of  other  rights 
or  claims,  purchase  the  same  on  payment  of  the  Government  price;  and 
I  cannot  think  Congress  intended  this  right  should  be  subjected  to  the 
delays  and  uncertainties  of  contests  oftentimes  instituted  for  oppressive 
and  fraudulent  purposes ;  but  that,  whenever  such  person  tendered  to 
the  Government  its  price  for  the  land,  and  the  rights  of  no  other  person 
are  affected  thereby,  he  should  be  permitted  to  purchase  the  same. 

The  doctrine  thus  enunciated  was  reiterated  by  this  Department, 
under  date  of  June  2,  1881,  in  the  case  of  Johnson  t?.  Halvorson  (8 
Copp,  56). 

Tour  decision  is  accordingly  affirmed. 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  53 

ACT  JUNE  15,  imy^COKSTBUCTION  OF  AGREEMENT— R.  8.  2290. 

HAWKEB  V.  FOWLKS. 

The  written  agreement  to  convey  at  a  fntnre  time  is  not  each  an  instrament  as  is  con- 
templated by  the  second  section  of  the  act  of  June  15, 1880,  bat  is  in  coutraven- 
tton  of  section  2290,  Revised  Statutes. 

Secretary  Teller  to  Commissioner  McFarlandj  July  5, 1883. 

Sis:  I  have  considered  tbe  case  of  Bobert  Hawker  v.  John  W. 
Fowlks,  involving  the  TSW.  J  of  Sec.  22,  T.  2  S.,  R.  1  E.,  Salt  Lake 
City,  Utah,  on  appeal  by  Hawker  from  your  decision  of  October  27, 
1881,  holding  the  entry  of  Fowlks  for  said  ^W.  |  intact,  and  the  cash 
entry  of  Hawker  for  the  K  i  of  said  NW.  J,  nnder  the  act  of  June  15, 
1880,  for  cancellation. 

It  appears  that  John  Fowlks,  father  of  the  contestee,  made  home- 
stead entry  of  said  N W.  J  May  8, 1869,  that  the  entry  was  canceled  for 
relinqaishment  by  your  letter  of  July  20, 1871,  but  the  cancellation  was 
not  noted  on  the  local  records  until  reception  of  your  subsequent  letter 
of  November  23, 1873 ;  and  that  John  W.  Fowlks  made  homestead  en- 
try of  the  tract  Febmaiy  27, 1874. 

Hawker  filed  an  affidavit  February  15, 1879,  alleging  that,  with  his 
Tamily,  he  had  continuously  resided  on  the  N.  i  of  the  NW.  i  since  the 
fall  of  1869,  and  had  valuable  improvements  thereon,  and  that  Fowlks 
had  never  been  in  possession  thereof,  but  had  agreed  to  convey  the 
tract  to  him.  A  hearing  was  ordered  thereon,  and  held  in  April  fol- 
lowing. 

It  further  appears  that  in  June,  1881,  the  local  officers  allowed  Haw- 
ker to  make  cash  entry  for  the  K.  i  of  the  KW.  ^,  under  the  second 
section  of  the  act  of  June  15, 1880. 

Hawker's  possession  of  said  K.  i  is  not  seriously  questioned,  but  the 
issao  is  chiefly  confined  to  the  alleged  contract,  which  is  in  the  follow- 
ing words : 

Big  Cottonwood,  Salt  Lake  Co., 

April  7,  1874. 

This  is  to  certify  that  I,  John  W.  Fowlks,  my  heirs  and  assigns,  do 
promise  and  agree  to  give  to  Bobert  Hawker  a  full  warrantee  deed  to 
the  north  half  of  northwest  quarter  of  Sec.  22,  in  T.  2  S.,  E.  1  B.,  con- 
taining 80  acres,  not  later  than  June,  1879.  In  consideration  whereof, 
I,  Bobert  Hawker,  my  heirs  and  assigns,  agree  to  let  the  homestead  entry 
oh  the  above-named  quarter  of  section  be  completed  and  the  patent  to 
issne  therefor.  . 

Witness: 

jAJfES  Hawkeb. 

John  Fovh-ks. 

This  paper  seems  to  mean  that  Fowlks  would  convey  to  Hawker  the 
N.  i  of  said  NW.  J  if  Hawker  would  not  contest  Fowlks'  entry  on  the 
KW.  }.    It  was  given  to  Hawker  at  the  date  thereof,  and  has  been  in 
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his  possession  from  that  time  to  the  date  of  the  hearing.  Upon  the  day 
of  its  execation,  John  Fowlks  and  John  W.  Fowlks^  at  the  request  of 
the  contestant  Hawker,  went  to  the  latter's  hoase,  for  arrangements  rela- 
tive to  said  N.  J.  They  were  accompanied  also  by  Alfred,  the  brother 
of  John  W.,  bnt  who  appears  not  to  have  been  present  when  the  paper 
was  executed.  They  there  met  the  contestant,  Bose  bis  wife,  and  James 
Hawker,  his  son.  The  paper  was  written  by  James  Hawker,  who  testi- 
fies that  he  left  blanks  in  the  body  of  the  instrument  for  the  signatures 
of  John  W.  Fowlks  and  Bobert  Hawker.  The  Hawkers,  father,  son, 
and  wife,  testify  that  John  W.  Fowlks  and  Bobert  Hawker  signed  their 
names  in  the  appropriated  spaces  after  it  was  read  to  them ;  that  John 
W.  Fowlks  in  signing  his  name  omitted  the  letter  "  W,''  but  that  upon 
his  attention  being  called  thereto,  wrote  said  letter  by  interlineation. 
On  the  contrary,  the  Fowlks — father  and  son — ^testify  that  John  W. 
Fowlks  could  not  then  write  his  name  and  did  not  sign  the  paper,  but 
that  John  Fowlks  only  signed  it,  and  they  claim  that  the  letter  "  W  was 
interlined  afterwards  by  some  person  to  them  unknown,  and  that  that 
name  was  not  intended  to  mean  John  W.  Fowlks,  but  John  Fowlks  onlyj 
thus  making  a  contract  between  John  Fowlks  and  Bobert  Hawker,  and 
exoluding  any  agreement  on  the  part  of  the  homestead  entryman.  This 
statement,  if  true,  would  show  that  John  Fowlks  was  a  mere  witness  to 
his  own  signature.  John  Fowlks  and  James  Hawker  admit  their  sig- 
natures as  witnesses. 

The  testimony  further  shows  that  John  W.  Fowlks  is  an  illiterate  per- 
son ;  that  his  father  signed  his  name  to  his  original  homestead  papers 
(but  at  his  request  and  in  his  presence),  and  has  generally  transacted 
for  him  his  business  matters. 

This  conflict  of  testimony  requires  elucidation  from  collateral  facts. 
It  appears  that  Bobert  Hawker  had,  at  the  date  of  the  hearing,  been  in 
possession  of  the  N.  J  of  said  NW.  J  from  about  October,  1869;  that  he 
had  thereon  two  houses,  a  stable  and  other  outhouses,.  200  rods  of  ditch- 
ing, and  about  30  acres  under  cultivation ;  that  he  bought  these  im- 
provements or  a  portion  of  them  from  John  Fowlks,  and  procured  the 
relinquishment  of  the  latter's  entry,  intending  himself  to  enter  the  whole 
NW,  Jupon  cancellation  of  that  entry,  but  upon  the  understanding  that 
after  he  had  procured  title,  he  should  convey  the  S.  ^  to  Fowlks,  and 
retain  the  N.  i  only.  The  cancellation  was  delayed  for  some  years,  as 
stated,  but  as  soon  as  he  learned  of  it,  in  April,  1874,  he  went  to  Fowlks 
for  the  purpose  of  completing  the  arrangement  and  making  his  entry, 
when  he  ascertained  that  it  had  been  entered  by  John  W.  Fowlks. 

It  appears  also  that  in  1876  a  measurement  was  made  by  John  W. 
Fowlks  for  the  purpose  of  establishing  the  dividing  line  between  the  K  i 
and  the  S.  J  of  the  NW.  J,  and  that  he  drove  stakes  to  indicate  the  same. 
He  has  also  admitted  to  others  that  the  N.  i  belonged  to  Hawker,  and 
that  he  had  given  him  (Hawker)  a  paper  securing  it  to  him  after  he  got  his 
own  title.    He  also  negotiated  with  Hawker  for  purchase  from  him  of 
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portions  of  the  N.  ^,  that  he  might  add  them  to  the  S!  J  of  said  NW.  i^ 
and  also  permitted  Hawker  to  make  improvements  on  said  N.  i,  subse- 
quently to  his  own  entry  for  the  whole  N  W.  J,  without  objection.  There 
had  also  been  conversations  between  the  parties  relative  to  a  release  by 
Fowlks  from  his  entry  of  said  N.  ij  and  they  visited  the  land  office  to  ascer- 
tain whether  this  could  be  done,  and  Fowlks  be  permitted  to  amend  his 
entry  by  insertion  of  another  80-acre  tract  in  substitution  of  said  K.  ^. 
Upon  advice  by  the  officers  that  it  could  not  be  permitted,  Fowlks  shortly 
afterwards  forbade  Hawker's  further  improvement  of  the  tract,  where- 
opon  Hawker  commenced  the  contest. 

On  these  facts  the  local  officers  found  that  J.  W.  Fowlks  executed 
said  paper ;  that  it  was  in  violation  of  section  2290  Eeviscd  Statutes, 
which  requires  a  homestead  entry  to  be  made  for  the  party's  exclusive 
use  and  beneht,  and  not  directly  or  indirectly  for  the  use  and  benefit 
of  any  other  person,  and  recommended  cancellation  of  his  entry.  Your 
decision  holds  that  Fowlks  did  not  execute  said  paper ;  that  also  if  he 
did,  not  being  under  seal  or  acknowledged,  it  could  not  be  enforced  by 
reason  of  Hawker's  failure  to  comply  with  the  required  conditions  on 
his  part,  and  that  his  remedy,  if  any,  was  in  the  courts }  and  you  held 
Fowlks's  entry  intact. 

Whether  or  not  J.  W.  Fowlks  actually  signed  this  paper  is  not,  in  my 
opinion,  material  under  the  statute.  If  he  was  present  at  the  time  of 
its  execution,  knowing  the  nature  of  the  business  for  which  the  parties 
had  met,  and  permitted  his  father  to  sign  his  (J.  W.  Fowlks's)  name, 
and  to  act  as  his  agent,  the  agreement  would  be  equally  binding  upon 
him  OS  if  he  had  signed  it ;  and  I  cannot  doubt,  under  all  the  facts,  that 
it  was  the  intent  of  Fowlks  to  recognize  the  claim  of  Hawker  to  said 
N.  J,  and  to  convey  it  to  him  upon  acquisition  of  his  own  title  to  the 
NW.  i-  This  was  in  violation  of  that  provision  of  section  2290,  which 
requires  an  entry  to  be  for  the  exclusive  use  and  benefit  of  the  person 
making  it. 

I  therefore  reverse  your  decision  in  this  respect,  and  order  cancella- 
tion of  Fowlks's  entry. 

I  also  affirm  that  part  of  your  decision  which  holds  for  cancellation 
Hawker's  cash  entry  of  said  K  J,  under  section  2  of  the  act  of  June  16, 
1880.  This  entry  was  allowed  in  June,  1881,  after  initiation  of  the  con- 
test, and  was  in  violation  of  Practice  Eule  53,  which  forbids  further  ac- 
tion by  the  local  officers  afiTecting  the  disposal  of  the  land  in  contest, 
pending  the  contest,  until  so  instructed  by  your  office.  This  entry  was 
allowed  without  such  instructions,  and  was,  consequently,  unauthorized. 
TSoT  was  it,  in  my  opinion,  within  the  provision  of  the  act  of  June  15, 
1880.  The  second  section  authorizes  one  to  whom  the  right  of  the  per- 
son making  a  homestead  entry  has  '^  been  attempted  to  be  transferred 
by  a  bonaftde  instrument  in  writing,"  to  purchase  the  tract  at  the  Gov- 
ernment price.  This  means  an  executed  or  present  transfer,  and  not  a 
mere  agreement  to  transfer  in  futuro.    Whether  or  not,  therefore,  the 
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paper  in  question  was  executed  by  Fowlks,  and  a  bona  fide  or  valid  in- 
strument, being  dated  in  1874,  and  not  necessarily  to  take  effect  before 
June,  1879,  it  was  not  at  the  date  of  its  execution  a  transfer  or  an  at- 
tempted transfer  within  the  meaning  of  the  act. 


ATTORNEY— KEOLECT  TO  INITIATE  PROCEEDINGS. 

Palmeb  V.  Olevingee  et  ax. 

The  party  in  this  case  acted  on  the  word  of  his  attorney,  and  neglected  to  initiate 
legal  proceedings.    He  acquired  no  right  under  the  land  laws. 

Secretary  Teller  to  Commissioner  McFarland^  July  13, 1883. 

Sm :  I  have  considered  the  appeal  of  H.  G.  Palmer  from  your  de- 
cision of  June  6, 1882,  in  which  you  refuse  his  application  to  contest 
the  additional  homestead  entries  of  Samuel  S.  Glevinger,  'So.  6,262,  and 
Martin  WoUin,  No.  6,263,  filed  December  1,  1881,  on  the  K.  J  of  the 
SE.  i  of  Sec.  4,  T.  154,  B.  48  W.,  and  the  S.  i  of  the  SE.  J  of  the  same 
section,  respectively,  situated  in  the  Grookston  district,  Minnesota. 

Palmer  alleges  that  on  June  15, 1880,  he  presented  an  application  for 
entry  of  the  SE.  J  of  Sec.  4,  T.  154,  E.  48  W.,  with  Sioux  half-breed 
scrip  in  payment,  to  the  register  at  Grookston,  Minn.,  who  refused  to 
accept  it;  that  his  attorney  then  took  the  papers,  and  subsequently  in- 
formed him  the  same  day  that  the  register  had  agreed  to  accept  them. 
Palmer  thereupon  took  possession  of  the  tract,  erected  dwellings,  and 
otherwise  improved  it.  In  an  af&davit,  executed  January  10, 1882,  be- 
fore the  register  at  Grookston,  Minn.,  he  asks  that  the  above-described 
entries  be  canceled,  or  that  an  order  issue  authorizing  him  to  contest 
the  same,  on  the  ground  that  he  entered  upon  the  land  in  good  faith, 
believing  that  his  application  had  been  accepted  by  the  register,  through 
his  attorney. 

It  appears  that  Palmer  acted  on  the  word  of  his  attorney,  without 
ascertaining  whether  the  attorney  had  complied  with  the  requirements 
of  the  law,  and  thus  neglected  to  initiate  proceedings  necessary  to  the 
acquirement  of  a  right  under  the  land  laws.  The  first  appearance  of 
Palmer  on  record  is  by  his  affidavit  referred  to.  Having  neglected, 
prior  to  the  accruing  of  the  rights  of  others,  to  avail  himself  of  the  privi- 
leges allowed  by  law,  he  has  not  placed  himself  in  the  position  to  com- 
plain. 

Your  decision  is  affirmed. 


/ 
i 
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ASSUMPTION--  ENTRY  OF  RECORD— SUBSTITUTION  BY  LOCAL  OFFICERS 

NOT  ALLOWED. 

HOLTEBMAN  V.  GABTEB. 

la  the  a1)sence  of  papers  required  to  initiate  a  contest,  one  cannot  be  aasamed  to  tho 

detriment  of  a  party  who  has  complied  with  the  law. 
When  an  application  has  been  accepted  and  an  entry  becomes  of  record,  the  local 

oflScen  cannot  substitute  another  party.    If  an  entry  is  inadvertently  made  it 

can  be  vacated  only  by  proper  proceedings  npon  dae  notice  under  the  established 

practice. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  July  31 ,  1883. 

Sib  :  I  have  considered  the  case  of  Henry  Holterinan  v,  Sandy  Garter, 
involving  homestead  entry  Ko.  12,285,  made  by  Garter  January  13, 
1881,  covering  the  E.  J  of  NB.  J  of  Sec.  29,  T.  7  N.,  R.  17  W.,  situated 
in  the  Little  Bock  district,  Arkansas,  on  appeal  by  Holterman  from 
your  decision  of  June  29, 1882,  afBrming  that  of  the  local  ofiSeers,  award- 
ing the  tract  to  Garter. 

The  evidence  shows  that  one  Solomon  Lents  relinqurshed  his  entry  of 
the  tract  in  question  January  13, 1881 ;  subsequently,  on  the  same  day, 
entry  was  made  thereon  by  Holterman. 

The  receiver  in  a  letter  states  that  he  issued  receipt  Ko.  12,285,  Jan- 
uary 13, 1881,  to  Holterman,  the  register  having  certified  that  the  tract 
was  vacant.  On  January  25, 1881,  the  register  informed  him  that  Gar- 
ter had  filed  an  affidavit  of  contest  January  8, 1881,  alleging  abandon- 
ment of  the  land  by  Lents,  whereupon  the  receiver  erased  the  entry  of 
Holterman  from  his  books,  substituted  that  of  Garter,  and  issued  a  re- 
ceipt to  the  latter  bearing  the  same  number  and  date  as  that  given  to 
the  former. 

There  are  no  papers  with  the  record  to  show  that  a  contest  was  ini- 
tiated as  required  by  Bnles  3, 4, 7  of  the  Rules  of  Practice. 

Section  2  of  the  act  of  May  14, 1880,  provides  that  where  any  person 
has  contested  and  procured  the  cancellation  of  a  homestead  entry  he 
shall  have  the  preference  right  of  entry. 

In  the  absence  of  the  papers  required  to  institute  proceedings,  this 
Department  cannot  assume  that  a  contest  has  been  initiated  to  the  detri- 
ment of  one  who  has  complied  with  the  requirements  of  the  law ;  conse- 
quently Garter  has  no  preference  right  to  the  entry. 

The  evidence  shows  that  Holterman  purchased  the  improvements  on 
tiie  land  from  Lents  November  12, 1880 ;  the  latter  executed  a  relin- 
quishment of  his  entry  November  15, 1880 }  Holterman  took  up  his  res- 
idence on  the  land  December  27, 1880,  cultivated  and  improved  it,  and 
made  entry  as  soon  as  Lents  filed  the  relinquishment.  All  the  facts  tend 
to  show  that  Holterman  procured  the  cancellation  of  the  entry  in  good 
faith,  and  complied  with  the  requirements  of  the  law  prior  to  the  appli* 
cation  of  Garter  to  make  entry. 

When  the  application  of  Holterman  had  been  accepted  and  he  had  re* 
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ceived  his  duplicate,  bis  entry  became  of  record,  and  tbe  register  and 
receiver  were  not  competent  to  substitate  Garter  in  his  place. 

If  the  entry  had  been  made  inadvertently  it  could  be  vacated  only  by 
proper  proceedings  upon  due  notice,  and  regularly  carried  to  decision 
under  the  established  practice. 

Your  decision  is  accordingly  reversed.  The  entry  of  Carter  will  be 
canceled,  and  Holterman  will  be  permitted  to  enter  the  tract,  with  an 
indorsement  of  his  right  to  have  the  same  take  effect  as  of  the  date  of 
his  original  application. 


REVIEW  OF  THE  LAW  AND  PRACTICE   GOVERNING  HOMESTEAD   CON- 
TESTS, 

Houston  v.  Coyle. 

Since  the  act  of  May  14,  1880,  the  rules  of  practice  have  required;  in  order  to  secare 
an  assurance  of  good  faith,  that  a  contest  for  ahandonment  of  a  homestead  entry 
must  be  initiated  by  the  affidavits  of  the  contestant  and  one  or  more  corroborat- 
ing witnesses.  In  this  case  there  was  no  corroborating  affidavit,  bat  all  tbe 
other  proceedings  were  regular. 

Held,  that  under  Sec.  2297,  Bev.  Stat.,  Jurisdiction  vests  in  the  local  office  by  the 
issue  of  "due  notice  to  the  settler/'  and  not  by  virtue  of  the  affidavit  of  contest; 
that  the  rule  of  practice  must  not  be  permitted  to  defeat  the  operation  of  the 
law,  which  provides  that  the  laud  shall  revert  to  the  Government  on  proof  of 
abandonment;  that,  when  an  information  has  been  filed  by  the  contestant,  due 
notice  to  the  settler  has  issued,  and  the  parties  are  present  for  the  hearing,  the  local 
office  has  full  jurisdiction  of  the  inquiry;  and  that,  generally,  any  question  in- 
volving the  sufficiency  of  the  information,  on  which  the  local  office  elected  to 
proceed,  disappears  from  the  moment  that  notice  is  issued  to  the  settler. 

Secretary  Teller  to  Commissioner  McFarland^  September  26, 1883. 

SiB:  I  have  considered  tbe  case  of  S.  D.  Houston,  jr.,  v.  Elliott 
Coyle,  involving  the  homestead  entry  of  Coyle  for  the  SW.  J  of  the 
SB.  J  of  Sec.  3,  and  the  W.  i  of  the  NE.  J  and  the  SE.  J  of  the  NB.  i 
of  Sec.  10,  T.  9  S.,  B.  1  E.,  Concordia,  Kans.,  on  plaintiff's  appeal  from 
your  decision  of  October  12,  1882,  dismissing  the  contest. 

From  the  record  transmitted  with  this  case,  the  following  facts  ap- 
pear: 

April  10, 1879,  Coyle  made  his  homestead  entry  for  the  land  above 

described.  December  14,  1881,  J.  W.  Dawson  initiated  a  contest, 
alleging  abandonment,  and  the  local  office  fixed  the  day  for  a  hearing 
on  February  7, 1882. 

December  29, 1881,  Henry  Thompson  filed  in  the  local  office  a  notice 
of  his  intention  to  interplead  and  asked  to  be  made  a  party  plaintiff  in 
the  contest  initiated  by  Dawson ;  and  the  request  appears  to  have  been 
allowed  and  notice  issued  accordingly. 

On  the  day  fixed  for  the  hearing  of  Dawson's  contest,  Thompson  ap- 
peared and  filed  an  affidavit,  alleging  that  Coyle,  June  25, 1880,  sold 
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and  assigned  to  him  all  his  (Goyle's)  interest  in  said  homestead,  and 
delivered  possession  of  the  same  to  him,  and  that  the  affidavit  for  con- 
test filed  by  Dawson  '^  was  void  and  not  in  accordance  with  law,"  for 
which  reasons  Thompson  asked  to  be  made  a  party  plaintiff.  The  local 
office  held  that  the  only  question  to  be  determined  was  that  raised  by 
Dawson's  affidavit  for  contest,  and  on  the  evidence  adduced  by  him 
held  the  homestead  entry  of  Coyle  for  cancellation. 

Dnring  the  proceedings  before  the  local  office  in  this  contest,  Houston 
&  Son,  of  Concordia,  Kans.,  appeared  for  the  defendant,  Coyle,  and 
also  for  Thompson  in  his  application  to  be  made  party  plaintiff,  and 
from  the  decision  of  the  local  office  both  Coyle  and  Thompson  appealed, 
the  above-named  attorneys  prosecuting  the  appeal  for  both  parties. 

July  5, 1882,  you  dismissed  Dawson's  contest,  for  the  reason  that  no 
corroborating  affidavit  accompanied  his  affidavit  for  contest,  as  pro- 
vided in  Eule  4  of  the  Eules  of  Practice,  as  prescribed  by  your  office, 
and  on  review,  July  31, 1882,  you  held  that  Dawson's  contest  was  a  bar 
to  the  initiation  of  a  contest  by  Thompson  until  a  final  disposition  of 
the  former  was  made.  Ko  appeal  was  taken  from  your  decision  of  July 
5, 1882 ;  and  October  9, 1882,  you  advised  the  local  office  that  the  case 
was  closed. 

From  an  affidavit  filed  by  Houston  &  Son,  February  7, 1882,  on  be- 
half of  Coyle,  and  sworn  to  by  S.  D.  Houston,  jr.,  it  appears  that  Houstan, 
jr.,  is  a  member  of  the  firm  Houston  &  Son.  July  12, 1882,  the  said  S. 
D.  Houston,  jr.,  filed  an  affidavit  in  the  local  office  corroborated  by  S. 
D.Houston,  sr.,  for  the  purpose  of  initiating  a  contest  against  Coyle's 
homestead  entiy  for  the  land  before  described^  alleging  that  Coyle  had 
abandoned  the  same. 

August  5, 1882,  the  local  office,  following  your  decision  of  July  31, 
1882,  dismissed  Houston's  application  for  a  contest;  from  which  decis- 
ion he  appealed  August  7, 1882,  and  the  firm  of  Houston  &  Son  ac- 
knowledged service  of  the  notice  of  appeal  for  Coyle  as  his  attorneys. 
October  12, 1882,  you  affirmed  a  decision  of  the  local  office  dismissing 
Houston's  contest. 

October  14, 1882,  at  9.30  a.  m.,  Dawson  filed  an  affidavit  for  a  second 
contest  against  Coyle,  alleging  abandonment,  but  the  local  office  rejected 
his  application  for  a  contest,  for  the  reason  that  Houston's  appeal  was 
then  pending;  from  which  decision  Dawson  appealed. 

October  14, 1882,  at  1.45  p.  m.,  Thompson  filed  an  affidavit  for  contest 
against  Coyle,  alleging  abandonment,  to  which  was  attached  the  affida- 
vit of  S.  D.  Houston,  jr.,  as  a  corroborating  witness.  The  local  office 
refused  to  allow  the  contest,  for  the  same  reason  as  assigned  in  Daw- 
son's second  application ;  from  which  decision  Thompson  appealed. 

Although  no  action  has  been  taken  by  your  office  on  the  appeals  of 
Dawson  and  Thompson  from  the  decisions  of  the  local  office  rejecting 
their  last  applications  to  initiate  a  contest,  yet  in  view  of  the  multi- 
plicity of  suits  instituted  and  pending,  all  involving  mainly  the  right 
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to  contest  Coyle's  entry,  and  tbe  peculiar  state  of  facts  as  disclosed  by 
the  record,  I  am  of  the  opinion  that  this  department  shoald  now  make 
a  final  disposition  of  the  entire  controversy,  the  whole  record  being 
presented  by  the  appeal. 

Section  2297  of  the  Eevised  Statutes,  following  section  5  of  the  act 
of  May  20, 1862,  entitled  "An  act  to  secure  homesteads  to  actual  set- 
tlers on  the  public  domain''  (12  Stat.  392),  provides — 

That  if  at  any  time  after  the  filing  of  the  aflOidavit  as  required  in  sec- 
tion twenty-two  hundred  and  ninety,  and  before  the  expiration  of  the 
five  years  aforesaid,  it  shall  be  proven,  after  due  notice  to  the  settler, 
to  the  satisfaction  of  the  register  of  the  land  office,  that  the  person  hav- 
ing filed  such  affidavit  shall  have  actually  changed  his  or  her  residence, 
or  abandoned  the  said  land  for  more  than  six  months  at  any  time,  then 
and  in  that  event  the  land  so  entered  shall  revert  to  the  Government . 

It  will  be  observed  that  under  the  law  as  above  quoted  the  question 
of  abandonment  is  one  to  be  settled  as  between  the  Government  and  the 
settler;  and  that  in  the  event  of  such  abandonment  being  proven,  the 
sole  party  in  interest  thereafter  is  the  Government,  to  whom  the  land 
embraced  in  the  homestead  entry  reverts ;  and  further,  that  the  only 
prerequisite  required  by  the  law  to  confer  jurisdiction  upon  the  local 
office  is  "  due  notice  to  the  settler." 

In  order  to  secure  a  regular  system  in  the  administration  of  the  forego- 
ing law,  your  office,  December  14, 1865,  issued  a  circular  of  instructions, 
in  respect  to  all  proceedings  before  local  officers  in  cases  of  alleged 
abandoned  homestead  entries,  defining  the  manner  in  which  notice  of 
the  contest  should  be  given  to  the  settler,  and  providing  that  an  affi- 
davit setting  forth  the  grounds  of  contest  should  be  filed  prior  to  the 
issuance  of  notice  (2  Lester,  259).  But  in  this  instruction  no  corrob- 
orating affidavit  was  required.  It  was  sufficient  that  the  claimant 
alleged  the  facts  in  his  own  affidavit. 

As  the  law  did  not  provide  for  the  payment  of  the  expenses  incident 
to  these  contests,  your  office,  in  the  circular  referred  to  above,  directed 
that  such  expenses  must  be  paid  by  the  contestant.  Ifow,  under  the 
law  and  practice  as  it  thus  stood^  the  contestant  acquired  no  right  by 
appearing  and  furnishing  the  evidence  necessary  to  warrant  action  on  the 
part  of  the  Government,  or  by  the  payment  of  the  costs  of  the  contest. 
The  land  simply  reverted  to  the  United  States,  and  once  more  became 
public  land,  subject  to  entry  by  the  first  legal  applicant.  But  after  the 
lapse  of  fifteen  years  Congress,  recognizing  the  practice  of  your  office 
as  established  in  the  matter  of  requiring  the  contestant  to  pay  the  ex- 
penses of  the  contest,  provided.  May  14, 1880-^ 

That  in  all  cases  where  any  person  has  contested,  paid  the  land 
office  fees^  and  procured  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber-culture  entry,  he  shall  be  notified  by  the  register  of  the 
land  office  •  •  ♦  of  such  cancellation,  and  shall  be  allowed  thirty 
days  from  date  of  such  notice  to  enter  said  lands.   (21  Stat,  140.) 
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By  Bale  4  of  the  Bales  of  Practice,  as  prescribed  by  year  office,  the 
affidavit  for  contest  mast  be  accompaaid  by  the  affidavits  of  one  or 
more  witnesses  in  support  of  the  allegations  made  by  the  contestant. 

From  this  brief  review  of  the  law  and  the  practice  governing  con- 
tests of  this  nature  it  will  be  seen  that  the  right  to  contest  an  aban- 
doned homestead  entry  exists  in  no  one,  but  that  in  consideration  of 
being  placed  in  possession  of  certain  information  and  the  payment  of 
certain  expenses  the  Government  holds  the  land  in  reserve  for  thirty 
days,  for  the  purpose  of  allowing  the  person  who  furnished  such  in- 
formation and  paid  such  expenses  an  opportunity  to  enter  the  land. 

This  is  akin  to  the  law,  as  it  has  from  time  to  time  existed,  granting 
a  moiety  to  the  informer  of  the  penalty  imposed  upon  violators  of  the 
law  in  criminal  cases,  and  is  operative  merely  as  an  inducement  to 
parties  cognizant  of  the  facts  and  desirous  of  securing  the  land  to  come 
forward  and  furnish  the  information  upon  which  the  proceedings  can 
be  based.  As  in  criminal  cases,  this  gives  the  informer  no  right  to 
have  the  proceedings  instituted ;  but  upon  the  acceptance  of  the  infor- 
mation, including  the  deposit  for  expenses  and  the  institution  of  pro- 
ceedings thereunder,  his  right  accrues  to  make  the  proofs  and  secure 
the  reward  appropriated  to  him  by  the  law.  The  object  of  the  contest 
is  to  clear  the  record  of  an  abandoned  entry  and  restore  the  land  to  the 
Government,  and  under  the  law,  whenever  a  case  of  abandonment  is 
proved,  after  due  notice  to  the  settler,  the  land  ceases  to  be  appropri- 
ated under  the  homestead  law,  and  becomes  the  property  of  the  IJnited 
States.  To  secure  an  assurance  of  good  faith  on  the  part  of  the  contest- 
ant, a  rule,  requiring  his  allegations  of  abandonment  to  be  corroborated 
by  the  affidavits  of  other  persons  prior  to  the  issuance  of  the  notice  of 
contest,  has  been  very  properly  prescribed  by  the  Department  j  but 
such  rule  must  not  be  permitted  to  defeat  the  operation  of  the  law. 
The  information  having  been  furnished,  the  notice  to  the  settler  given, 
and  the  parties  present  for  the  hearing  in  pursuance  of  such  notice,  the 
local  office  has  then  full  jurisdiction  to  pursue  the  inquiry,  and  render 
judgment  in  accordance  with  its  findings.  Any  question  involving  the 
sufficiency  of  information  on  which  the  local  office  elected  to  proceed 
disappears  from  the  moment  that  notice  is  issued  to  the  settler.  It  is 
by  notice  to  the  homestead  settler  that  jurisdiction  is  a<;quired,  and  not 
by  virtue  of  any  affidavits  on  which  such  citation  was  issued ;  and  this 
Department  will  not  here  review  the  sufficiency  of  the  information. 
Due  notice  of  the  issue  having  been  given  in  the  words  of  the  statute,  or 
in  a  manner  to  answer  the  requirements  of  the  statute,  and  satisfactory 
proo^of  abandonment  made,  the  homestead  entry  must  be  canceled. 

Hence,  in  this  case,  after  judgment  on  the  merits  by  the  district  offi- 
cers, it  follows  that  you  erred  in  your  decision  of  July  5, 1882,  dismiss- 
ing Dawson's  contest  merely  because  of  his  failure  to  file  corroborative 
affidavits  in  support  of  his  affidavit  for  contest.  You  should  have 
adjudged  the  case  on  its  merits,  as  reported  to  you  on  the  record. 
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With  respect  to  proceedings  initiated  by  other  parties  subsequently 
to  the  initiation  of  Dawson's  first  contest,  and  based  on  the  same  alle- 
gations of  abandonment  as  made  by  him,  it  is  sufficient  to  say  that  the 
same  cannot  be  entertained.  The  entire  question  being  in  custodia  legis^ 
any  other  rule  would  involve  the  Government  in  a  multiplicity  of  suits 
to  no  purpose.  Nor  did  Thompson  by  the  purchase  of  Coyle's  improve- 
ments acquire  any  right  to  initiate  a  contest,  and  the  proof  of  such  pur- 
chase  would  only  serve  to  establish  the  allegations  of  Dawson.  (Weber 
V.  Shappell,  9  Oopp's  L.  O.,  131.) 

The  true  rule  in  such  cases  would  require  the  bringing  in,  if  possible, 
of  the  parties  presenting  the  allegation  of  purchase  as  witnesses  for 
the  Government,  or  nominally  for  the  party  contesting,  at  the  hearing 
already  initiated.  But  if  such  hearing  has  already  been  held,  and  the 
testimony  closed,  the  new  application  to  contest  must  be  disregarded, 
for  the  reasons  above  stated.  One  party  having  already  paid  the  ex- 
penses, submitted  his  proofs,  and  procured  judgment,  is  entitled  to  a 
final  decision  on  the  case  as  made  by  him. 

An  examination  of  the  correspondence  in  this  case  reveals  the  fact 
that  Houston  &  Son,  July  18, 1882,  six  days  after  S.  D.  Houston,  jr., 
had  filed  his  application  to  contest  Coyle's  entry,  wrote  to  your  office  as 
Thompson's  attorneys,  with  a  view  to  securing  a  rule  permitting  Thomp- 
son to  contest  Coyle's  entry  on  the  papers  filed  by  the  said  Thompson, 
February  7, 1882,  at  the  hearing  then  held  at  the  local  office ;  and  that 
October  2, 1882,  said  firm  of  attorneys  addressed  your  office,  ostensibly 
as  attorneys  for  Coyle,  urging  that  Dawson's  contest  be  declared  closed^ 
"  as  it  has  hung  some  time  and  is  a  great  wrong  to  defendant  Coyle.'' 

In  view  of  the  multifarious  relations  sustained  by  this  firm  of  attor- 
neys to  the  various  parties  involved  in  this  controversy,  and  their  i)er, 
sistent  efforts  to  secure  the  land  in  question  for  their  own  benefit,  at  a 
time  when  the  record  discloses  them  to  be  the  attorneys  of  two  parties, 
each  of  whom  was  asserting  independent  and  adverse  claims  to  the  land- 
I  would  suggest  an  investigation  by  you  as  to  all  the  facts,  for  the  pur- 
pose of  recommending  appropriate  action  with  reference  to  the  status 
of  said  attorneys  before  the  Department. 

Tour  decision  dismissing  Houston's  contest  is  affirmed,  and  the  ap- 
plication of  Thompson  to  appear  as  a  contestant  is  overruled. 

The  evidence  shows  that  Dawson's  allegation  of  abandonment  is  fully 
sustained,  and  from  the  record  it  appears  that  due  notice  of  the  contest 
was  given ;  hence  the  homestead  entry  of  Coyle  must  be  adjudged  for- 
feited, and  canceled  accordingly.  Although  Dawson  did  not  appeal 
from  your  decision  of  July  5, 1882,  dismissing  his  contest,  yet  inasmuch 
as  he,  at  the  earliest  opportunity  afforded  by  thQ  rulings  of  your  office, 
renewed  his  appUcation  to  contest  Coyle's  entry,  he  will  be  remitted  to 
his  rights  acquired  in  the  first  instance,  and,  on  showing  the  requisite 
quahflcations,  be  permitted  to  enter  the  land  within  the  period  awarded 
by  the  law  to  the  successful  contestant. 
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defective  notice--technical  objection. 

England  t.  Libby. 

As  »  material  matter  was  omitted  from  the  affidavit  on  which  publication  of  notice 
was  ordered,  the  notice  of  contest  for  abandonment  is  defective.  Bat,  in  view  of 
the  eontestee's  failure  to  set  np  a  substantial  defense,  and  of  the  admission  of 
abandonment  in  an  affidavit  of  his  wife  filed  with  his  appeal,  this  technical  ob- 
jection is  overruled,  and  his  homestead  entry  is  ordered  canceled. 

Secretary  Teller  to  Commissions  MoFarland^  February  26, 1884. 

SiB:  I  have  cousidered  the  case  of  Alexander  Eogland  v.  FoxwellC. 
Libby,  involving  the  latter's  homestead  entry  made  May  26, 1879,  upon 
the  W.  J  of  the  8E.  i  and  the  E.  J  of  the  SW.  \  of  Sec.  8,  T.  13,  B.  31, 
North  Platte,  Kebr.,  on  appeal  by  Libby  from  your  decision  of  July  21, 
1883,  holding  his  entry  for  cancellation. 

This  contest  was  initiated  August  23, 1882,  upon  allegations  of  aban- 
donment. England's  affidavit  for  contest  stated  ^^  that  the  residence  and 
post-office  address  of  said  Foxwell  G.  Libby  is  unknown  to  this  affiant, 
and  ]>er8onal  service  of  notice  of  contest  cannot,  therefore,  be  had  upon 
him.''  The  notice  was  by  publication,  and  Libby  was  not  present  nor 
represented  at  the  hearing.  The  local  officers  sustained  the  allegations 
under  the  testimony,  and  you  affirmed  the  same.  Libby  appeals  on  the 
ground  of  defective  notice. 

Practice  Eule  10  requires  personal  service  of  notice  of  contest  to  be 
made  in  all  cases  '^  when  possible,"  and  Eule  12  authorizes  notice  by 
publication  only  when  it  is  shown  by  satisfactory  proof  that  personal 
service  cannot  be  made.  It  has  been  held  by  this  Department  (Ryan  v. 
Stadler,  Gopp,  June,  1883),  that  an  affidavit  of  the  contestant  stating 
merely  that  the  residence  of  the  entryman  is  unknown  is  insufficient  to 
authorize  notice  by  publication  unless  it  also  appears  that.he  has  made 
reasonable  diligence  to  ascertain  such  residence.  It  does  not  appear 
that  England  made  any  inquiry  to  this  end.  While,  therefore,  his  affi- 
davit may  be  true  to  the  extent  of  its  statements,  its  omission  of  ^a 
material  matter  rendered  it  deficient  as  the  basis  for  notice  by  publica- 
tion, and  the  local  officers  erroneously  authorized  such  notice;  and 
were  this  the  only  question,  the  contest  should  be  dismissed  for  the 
irregularity.  But  it  appears  from  the  affidavit  of  the  wife  of  Libby, 
accompanying  his  appeal,  that,  with  his  family,  he  has  an  <^  establish- 
ment" and  has  resided  elsewhere  in  the  same  county  in  which  the  land 
in  question  is  located  for  more  than  three  years  prior  to  and  at  the  date 
of  the  contest.  This  accords  with  the  proofs  submitted  by  England  that 
be  had  not  resided  upon,  cultivated,  nor  improved  the  land  in  question 
for  more  than  two  years  preceding  the  contest,  and  in  connection  there- 
with,! think,  establishes  his  abandonment,  and,  as  the  appeal  does  not 
claim  his  residence  upon  the  land,  as  required  by  law,  or  that  he  was 
ignorant  of  the  publication,  or  had  any  substantial  defense  to  the  con- 
test, or  has  been  deprived  of  any  right  by  your  decision,  and  as  his 
objection  is  technical  merely,  and  not  meritorious,  I  affirm  your  action. 


li. 
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MULTIPLICITY  OF  CONTESTS—SPECULATIVE  PURPOSES. 

O'Kane  V,  Woody. 

The  oircular  of  December  22, 1882,  was  deeigned  to  proyent  a  mnltiplicity  of  contests 
for  speculative  pnrposes,  and  should  not  be  so  construed  as  to  prevent  a  Inmafide 
contestant  from  dismissing  one  contest,  and  commencing  another  against  a  differ- 
ent party. 

Secretary  Teller  to  Commissioner  MoFarland,  April  10, 1884. 

Sib  :  I  have  considered  the  appeal  of  Johu  O'Kane  from  your  decis- 
ion of  Jane  28, 1883,  rejecting  his  application  to  contest  the  homestead 
entry  of  one  Woody  npon  certain  tracts  in  Sec.  9,  T.  109,  B.  61,  Huron, 
Dak. 

It  appears  that  March  3, 1883,  O'Kane  instituted  a  contest  against 
the  homestead  entry  of  one  Story.  Upon  the  following  day  he  asked 
leave  to  withdraw  this  contest,  and  to  institute  one  against  Woody's 
homestead  entry  of  land  in  the  same  township,  alleging  that  the  land 
embraced  in  the  tatter's  entry  suited  him  better  than  that  in  the  former's. 
The  local  officers  refused  to  permit  the  withdrawal.  March  13  he  again 
renewed  his  application,  explaining  that  from  information  acquired  after 
he  commenced  his  contest.  Story  was  acting  in  good  faith,  and  that  his 
charges  against  him  could  not  be  sustained.  The  leave  to  withdraw 
was  granted,  but  the  register  stated  that  simultaneously  with  his 
(O'Kane's)  application  another  was  filed  by  one  Melville  to  contest  the 
same  entry  of  Woody,  and  he  refused  both,  but  allowed  them  to  bid  for 
the  privilege  of  contest.  O'Kane  refused  to  bid,  but  Melville  bidding 
$5,  was  awarded  the  privilege. 

Your  decision  holds  that  the  local  officers  properly  refused  O'Kane's 
first  application  to  contest  Woody's  entry,  under  your  circular  of  De- 
cember 22, 1882  (Copp,  January,  1883),  and  under  your  ruliug  of  April 
9, 1883,  in  the  case  of  Delaney  v.  Bower  (Copp,  June,  1883). 

•Your  circular  instructed  local  officers  not  to  ^^  allow  but  one  contest 
against  a  homestead  entry  •  *  *  to  the  same  party  at  the  same 
time,  and  this  because  of  a  prevailing  practice  of  speculating  in  relin- 
quishments of  entries  on  the  public  lands,  and  of  initiating  contests  for 
speculative  purposes,  and  for  avoiding  a  multiplicity  of  contests  against 
the  same  entry.  O'Kane  was  not  within  the  reason  of  this  rule,  nor 
within  the  rule  itself,  because  he  did  not  apply  for  a  contest  against 
Woody  until  after  his  contest  against  Story  should  be  dismissed ;  and 
there  is  no  evidence  that  he  was  acting  in.  bad  faith,  or  for  any  specu- 
lative or  improper  purpose. 

In  Delaney's  case  it  appears  that  the  register  reported  to  you  that 
great  abuses  were  being  practiced,  in  that  '< parties  initiate  contests, 
withdraw  before  the  day  of  trial,  then  renew  the  contests,  and  so  har- 
ass contestees,  and  involve  them  in  continued  expenses ;"  whereupon 
you  very  properly  ruled  "  that  such  contest  cannot  be  regarded  as 
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made  in  good  faith,  that  oppression  and  extortion  nnder  color  of  con- 
test cannot  be  sanctioned  by  this  office",  and  that  ^^the  same  party 
will  not  be  permitted  to  renew  the  contest  on  the  same  ground."  I  do 
not,  however,  concnr  in  that  part  of  this  decision  which  says,  '<  when  a 
contest  has  been  regularly  instituted,  and  the  contestant  withdraws  at 
or  before  the  day  fixed  for  trial,  he  will  be  regarded  as  in  default,  and 
the  case  will  proceed  and  be  decided  accordingly,"  as  ap})lied  to  a  case 
like  that  of  (VKane,  where  there  appears  to  be  an  entire  absence  of  bad 
faith,  and  his  only  object  of  contest  appears  to  have  been  that  he  might 
himself  enter  the  tract  when  the  former  entry  was  canceled.  I  see  no 
reason  for  compelling  further  prosecution  of  a  contest,  to  the  annoyance 
and  expense  of  the  contestee,  after  such  contestant  applies  for  its  dis- 
missal. Such  practice  wonld  accord  with  ordinary  legal  proceedings,  and 
I  know  of  no  principle  which  renders  it  inconsistent  with  the  proper 
administration  of  the  land  laws,  as  a  general  rule.  In  exceptional  cases, 
however,  where  meritorious  rights  are  endangered  by  contests  mani- 
festly initiated  for  fraudulent  or  speculative  purposes,  the  disposition 
of  the  contest  should  be  subject  to  your  discretionary  judgment. 

As  there  is  no  pretence  that  O'Kane  in  his  applications  to  contest 
either  the  entry  of  Story  or  that  of  Woody  acted  otherwise  than  in  the 
utmost  good  faith,  I  think  he  should  have  been  permitted  to  withdraw 
his  contest  against  Story  upon  his  first  application  therefor,  and  to  ini- 
tiate another  against  a  different  party  (Woody)  and  a  different  tract. 

I  reverse  your  decision,  dismiss  the  contest  of  Melville,  and  allow  that 
of  O'Kane  to  proceed. 


APPLICATION  TO  ENTER-^DEFECTI  VE  AFFIDA  VIT. 

KooNS  V.  Elsner. 

It  ift  not  neceasary  at  the  time  of  initiating  contest  against  a  homestead  entry  to  make 

application  to  enter  the  tract. 
The  defects  in  affidavit  of  contest  are  considered  as  cnred  by  the  jarisdiction  assumed 

by  the  register  and  receiver  under  the  Secretary's  ruling  in  Houston  v.  Coyle  (10 

Copp,  224). 
Several  errors  and  defects  pointed  out. 

GommUsioner  McFarland  to  register  and  receiver^  Mitchell^  Dalc.j  April 

15,  1884. 

Gentlemen  :  Your  letter  of  August  27, 18S3,  was  received,  trans- 
mitting the  papers  in  the  ex  parte  contest  of  Henry  Koons  v.  Christian 
F.  Eisner,  involving  homestead  entry  18,131,  March  7, 1882,  for  NB.  i- 
of  32,  106,  63,  from  which  it  appears  that  contest  was  initiated  April  9, 
1883,  notice  by  publication  5  hearing  June  19,  1883,  no  appearance  for 
defendant;  judgment  of  forfeiture  and  no  appeal. 

On  November  2, 1883,  you  transmitted  to  this  office  the  application 
of  Koons  to  be  permitted  to  initiate  another  contest  against  said  entry 
4531  Lo 5 
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becaase  of  the  illegality  of  the  first.  He  alleges  (1)  that  the  affidavit 
of  contest  wa«  made  before  one  of  his  attorneys  of  record,  (2)  that  there 
was  no  allegation  of  non-residence  of  defendant  therein  on  which  to 
base  an  order  of  publication,  (3)  that  notice  by  publication  was  made 
without  an  order  to  that  effect  from  the  register  and  receiver,  (4)  that 
the  order  to  take  testimony  under  rule  35  was  not  signed  by  both  reg- 
ister and  receiver,  (5)  that  said  testimony  was  taken  before  one  of  his 
attorneys  of  record,  and  that  at  the  time  of  initiating  said  contest  he  did 
not  make  application  to  enter  said  tract. 

The  record  substantiates  all  these  allegations ;  and  it  is  not  conceiv- 
able that  more  errors  and  irregularities  could  be  congregated  in  a  case 
where  the  mode  of  procedure  Is  so  plainly  pointed  out,  so  simple,  and  so 
easy  to  follow. 

As  this  was  a  contest  against  a  homestead  entry,  it  was  not  necessary 
at  the  time  of  initiating  contest  to  have  made  application  to  enter  the 
tract,  and  there  was  no  irregularity  in  a  failure  so  to  do  j  but  the  other 
defects  and  irregularities  are  so  glaring  and  numerous  that  this  office 
must  decline  to  countenance  them  by  affirming  your  decision. 

The  very  serious  defect  in  the  affidavit  of  contest,  because  of  its  being 
sworn  to  before  plaintiff's  attorney,  would  seem  to  be  cured,  under  the 
ruling  in  Houston  v,  Coyle  (10  Copp,  224),  when  you  assumed  jurisdic- 
tion. In  that  case  the  honorable  Secretary  of  the  Interior,  in  speaking 
of  a  defective  affidavit  of  contest,  said,  "Any  question  involving  the 
sufficiency  of  the  information  on  which  the  local  office  elected  to  pro- 
ceed disappears  the  moment  that  notice  is  issued  to  the  settler.  It  i& 
by  notice  to  the  homestead  settler  that  jurisdiction  is  acquired,  and  not 
by  virtue  of  any  affidavits  on  which  such  citation  was  issued ;  and  this 
Department  will  not  here  review  the  sufficiency  of  the  information." 

Applying  the  ruling  here  laid  down,  it  has  been  determined  to  refuse 
the  application  of  Eoons  to  initiate  a  second  contest,  and  to  remand  the 
present  one,  with  leave  to  him  to  file  therein  the  affidavit  herewith 
inclosed,  and  which  accompanied  his  rejected  application  as  a  basis  for 
further  proceedings  in  regular  order. 

Notify  the  parties  thereof,  and  of  their  rights  in  the  premises. 


RIGHTS  OF  CONTESTANT^CIBCULAB  OF  JULY  1,  1879. 

Oilman  v.  I^olan 

The  rights  of  a  contestant  shonld  be  protected  when  acting  under  the  authority  of 
the  circular  of  July  1,  1879  (ruling  that  an  entry  on  land  in  possession  of  a  bona 
fide  settler  was  invalid ),  which  was  in  force  at  the  date  of  initiation  of  the 
contest. 

Secretary  Teller  to  Commissioner  McFarland^  April  22,  1884. 

Sir  :  1  have  considered  the  case  of  Henry  S.  Gilman  v.  Kavan  No- 
lan, involving  the  IS.  J  of  the  NE.  i  and  the  S.  J  of  the  N W.  J  of  Sec.  24, 
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T.  23  S.,  B.  43  W.,  Paeblo,  Colo.,  on  appeal  by  Nolan  from  your  decisioo 
of  Febraary  8, 1883,  holding  his  entry  for  cancellation. 

It  appears  from  the  record  that  Oilman,  who  had  contested  one  Thomas 
B.  prolan's  prior  homestead  entry  on  this  tract,  settled  on  it  in  Febraary 
1879,  bailt  a  house,  and  with  his  family  continued  to  reside  there  and 
to  cuKiTate  it  until  date  of  contest  and  hearing.  Said  Nolan  relin- 
quished the  land  pending  said  contest,  and  the  entry  was  canceled  at 
the  local  office  July  15, 1879.  Nolan  obtained  early  notice  of  the  can* 
collation  and  had  his  brother  Elavan,  the  defendant  here,  make  home- 
stead entry  for  it.  Said  entry  was  made  July  17, 1879,  and  on  August 
8  following.  Oilman  was  allowed  to  file  a  soldier's  homestead  declara- 
tory statement,  and  to  commence  contest  against  it. 

At  this  time  General  Circular  of  July  1, 1879,  was  in  force,  providing 
that  an  entry  on  land  in  the  possession  of  a  bona  fide  settler  should  be 
deemed  invalid.  Oilman  had  a  right  to  rely  on  this  ruling  as  authori- 
tative, and  it  was  notice  to  the  world  that  such  settlers  as  he  might  ex- 
pect protection  against  the  wiles  of  speculators  and  others  in  trying  to 
deprive  them  of  their  homes.  By  it  he  was  expressly  authorized  to  con- 
test Kavan  Nolan's  entry,  with  a  view  to  showing  such  prior  settlement. 
Having  done  so,  I  think  that  the  Land  Department  is  bound  to  protect 
him  by  canceling  it  on  the  aforesaid  proof  of  his  bona  fide  settlement 

There  were  two  hearings  in  this  case,  at  neither  of  which  Nolan  ap- 
peared in  person,  and  at  the  latter  of  which  it  was  shown  that  he  was 
then  residing  in  Santa  F6.  N.  Mex.  Whei*efore  I  am  of  opinion  that 
his  homestead  entry  was  not  made  in  good  faith,  but  with  a  view  of 
harassing  Oilman. 

For  these  reasons  your  decision  is  affirmed. 


spbculative  purposes— pebsonal  benefit. 
Johnson  v.  Bishop  et  al. 

Allegation  that  contest  was  institnted  for  epecalatiYe  purposes.  It  may  be  fairly 
presomed  that  aU  contests  are  originated  for  the  immediate  personal  benefit  of 
the  oontestaot.  The  nature  of  the  motive  prompting  the  initiation  of  a  contest 
would  not,  on  the  application  of  a  stranger,  form  proper  basis  for  investigation. 

Secretary  Teller  to  Commissioner  McFarlandy  April  24, 1884. 

8is:  I  have  considered  the  application  of  the  attorney  of  J.  N.  John- 
son to  have  the  proceedings  in  the  case  of  J.  K.  Johnson  v.  John  Bishop 
and  L.  0.  Dayton  certified  to  this  Department  under  Bule  83  of  the 
Bales  of  Practice. 

It  is  alleged  by  the  applicant  that  in  the  contested  case  of  L.  C.  Day- 
ton V.  John  Bishop,  involving  Bishop's  homestead  entry  for  the  KE.  ^ 
of  Sec.  33,  T.  117,  R.  59,  Watertown,  Dak.,  he— Johnson — filed  a  motion 
to  have  the  said  contest  dismissed  on  the  ground  that  it  was  initiated 
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for  speoalatiye  parposes,  and  asking  that  he  might  be  allowed  to  contest 
said  entry.  That  said  motion  was  transmitted  by  the  local  office  to  you 
for  instructions,  and  that  December  20^  1883,  Johnson's  attorney  re- 
ceiyed  notice  by  mail  from  the  local  offioe  that  you  had  denied  the  motion. 
That  February  27, 18^,  Johnson  filed  his  appeal  from  your  decision, 
and  March  19, 1884,  was  advised  through  the  local  office  that  you  re- 
fused to  entertain  the  appeal,  because  not  taken  in  time.  It  is  also 
alleged  by  the  attorney  that  he  supposed  he  was  in  time  when  he  filed 
his  appeal,  that  he  believes  the  notice  of  said  adverse  decision  was  mailed 
to  him  the  same  day  that  he  received  it,  and  that  the  meritorious  caeeof 
Johnson  cannot  be  reviewed  except  through  the  writ  applied  for. 

From  an  examination  of  your  decision  of  March  14,  1884 — the  one 
which  Johnson  says  he  received  notice  of  March  19 — it  becomes  apparent 
that  a  considerable  discrepancy  exists  between  the  statements  in  the 
application  and  the  records  of  the  local  office.  From  the  latter  it  ap- 
pears that  the  decision  from  which  Johnson  desired  to  appeal  was  ren- 
dered by  you  October  10,  1883,  that  notice  of  the  same  was  served 
on  Johnson  December  17, 1883,  and  that  his  appeal  therefrom  was  filed 
February  28, 1884. 

Eule  84  of  the  Rules  of  Practice  provides  that  applications  to  the  Sec- 
retary under  Bule  83  <<  shall  be  made  in  writing  under  oath,  and  shall 
fully  and  specifically  set  forth  the  grounds  upon  which  the  application 
is  made." 

It  is  to  be  observed  that  Johnson  has  not  furnished  copies  of  the  de- 
cisions which  he  seeks  to  have  reviewed,  nor  set  out  a  specific  recital  of 
the  same,  and  in -the  absence  of  such  a  showing  no  presumption  would 
be  raised  that  error  or  oversight  has  occurred  in  the  disposition  of  the 
case  by  your  office.  Wright  v.  Saint  Bernard  Mining  Company  (1  Be* 
porter,  p.  90) ;  Montague  Placer  Mine  (Brainard's  L.  P.,  Vol.  1,  p.  53) ; 
Dobbs  Placer  Mine  (Id.,  p.  100). 

From  the  record  it  appears  that  Johnson's  right  of  appeal  had  expired 
prior  to  the  time  when  he  filed  notice  of  the  same,  and  the  affidavit  of 
his  attorney  will  not  be  accepted  to  impeach  the  integrity  of  the  record 
and  so  establish  a  right  denied  by  the  Bules  of  Practice. 

It  in  no  manner  appears  that  Johnson  could  in  any  way  be  considered 
as  a  party  to  the  record  in  the  contest  which  he  sought  to  have  dis- 
missed, or  that  he  occupied  such  a  standing  as  to  entitle  him  to  an  ap- 
peal from  your  decision  overruling  his  motion. 

It  may  be  fairly  presumed  that  all  contests  are  originated  for  the  im- 
mediate personal  benefit  of  the  contestant,  so  far  as  the  motive  of  the 
contestant  is  concerned ;  but  the  application  of  a  stranger  to  the  record 
for  the  purpose  of  calling  in  question  the  nature  of  the  motive  that 
promoted  the  initiation  of  a  contest  would  not  form  a  proper  basis  for 
investigation,  nor  would  such  an  inquiry  further  the  interests  of  the 
Government  in  the  pending  contest. 

The  application  is  therefore  denied. 
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PRBMATUEBLT  imilATED—EEJECTED  APPLICATION, 

Baxteb  V.  Cboss. 

In  homestead  cases  six  months  and  one  day,  ezd'nsiye  of  the  day  of  entry,  most 

elapse  before  contest  can  be  initiated. 

Secretary  Teller  to  Commissioner  MeFarlandy  May  16, 1884. 

Sib  :  I  have  examined  the  appeal  of  William  J.  Baxter  from  your 
decision,  affirming  that  of  the  register  and  receiver,  which  rejected  his 
application  to  contest  the  homestead  entry  of  Byron  F.  Gross,  No.  6,651, 
made  March  11, 1882,  of  the  SB.  i  of  Sec.  25,  T.  131,  B.  48  W.,  Water- 
town,  Dak. 

September  5, 1882,  Baxter  presented  his  lUBdavit  of  contest,  alleging 
as  caase  abandonment  for  six  months  prior  to  the  date  thereof.  The 
register  and  receiver  received  and  filed  the  affidavit,  entered  the  case 
in  the  contest  docket,  and  daly  issued  notice  of  trial  for  the  7th  day  of 
November,  at  11  o'clock  a.  m. 

Sabseqnently,  the  register  and  receiver  discovered  that  the  contest 
had  been  illegally  allowed,  becanse  at  the  time  it  was  initiated,  six 
months  had  not  elapsed  since  the  date  of  the  entry.  Thereupon  they 
notified  the  contestant,  through  his  attorney,  that  the  contest  was  dis- 
missed,  and  requested  the  return  of  the  notice-^which  request  was  com- 
plied with. 

October  3  following,  Baxter  presented  to  the  register  and  receiver 
another  affidavit  of  contest,  alleging  the  same  cause. 

In  the  meantime,  September  12,  one  William  J.  Smith  had,  upon 
proper  application,  been  allowed  to  contest  said  entry,  and  such  contest 
was  pending  at  the  time  Baxter  made  his  second  application ;  and  for 
that  reason  Baxter's  last  application  was  rejected. 

The  substance  of  the  several  errors  assigned  upon  the  appeal  is : 

First.  That  the  register  and  receiver  erred  in  dismissing  the  contest 
upon  their  own  motion,  without  a  hearing,  and  before  the  day  assigned 
therefor. 

Second.  That  the  register  and  receiver  erred  in  rejecting  the  second 
affidavit  of  contest,  and  in  not  permitting  appellant  to  file  it  as  supple- 
mental to  the  first  one,  and  t^at  such  rejection  was  in  fraud  of  his  rights 
as  an  adverse  claimant  under  the  act  of  May  14, 1880. 

If  it  be  conceded  that  the  appellant  is  ccvrect  in  his  proposition  that 
the  register  and  receiver  had  no  right  to  dismiss  the  appeal  upon  their 
own  motion  without  his  consent,  it  cannot  avail  him  in  this  case.  He 
assented  to  the  action  of  the  local  office  in  returning  the  notice  or  sum- 
mons, which  had  not  been  served  to  the  office  as  requested,  by  taking 
no  further  action  under  it,  and  by  treating  that  contest  as  abandoned 
by  filing  a  new  application  for  smother  contest  after  the  six  months  from 
the  date  of  the  entry  had  elapsed,  and  long  before  the  day  assigned  for 
hearing  upon  the  flrat  application.  Such  new  application  was  entirely 
inconmst^it  with  the  idea  that  the  first  contest  was  pending,  because 
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he  could  not  have  had  two  contests  pending  at  the  same  time  between 
the  same  parties  in  the  same  tribunal  for  the  same  cause  of  action.  It 
is  obvious  that  the  first  contest  must  have  failed  because  of  its  prema^ 
tare  initiation,  and  the  appellant,  who  acted  throagh  counsel,  seems  to 
have  readily  assented  to  the  action  of  the  office  upon  his  attention  being 
called  to  the  error. 

The  second  proposition,  that  the  subsequent  affidavit  was  supplemen- 
tal to  the  first,  is  not  tenable.  It  does  not  purport  upon  its  face  to  be 
supplemental  or  additional,  but  is  independent  and  complete  in  itself, 
as  the  basis  of  a  new  contest  The  first  contest  having  been  dismissed 
and  treated  as  abandoned  by  the  appellant,  there  was  nothing  to  sup- 
port a  supplemental  affidavit. 

There  is,  however,  another  question  in  this  case  not  raised  by  the  par- 
ties or  referred  to  by  you,  but  apparent  on  the  face  of  the  record,  viz, 
whether  the  application  of  Smith,  made  September  12, 1882,  was  not 
also  premature.  Cross's  entry  was  made  March  11,  1882.  That  day 
would  be  excluded  from  the  computation  (Bennett  v.  Baxley,  Secretary's 
decision  of  January  22, 1884),  and  six  months  would  include  the  whole 
of  the  11th  day  of  September  following  (Tripp  v.  Stewart,  Copp's  P.  L. 
L.,  707). 

Section  2297  of  the  Revised  Statutes  provides  that  if  the  homestead 
entryman  shall,  at  any  time  before  the  expiration  of  the  five  years, 
<<  actually  change  his  residence,  or  abandon  the  land  for  more  than  six 
months  at  any  time,  then  and  in  that  event  the  land  so  entered  shall  re- 
vert to  the  Government.'' 

Forfeitures  are  not  favored,  and  statutes  declaring  them  should  be 
liberally  construed  ta*  avoid  them. 

The  abandonment  must  be  ^'for  more  than  six  months"  in  order  to 
work  the  forfeiture  and  cause  the  reversion.  To  make  a  period  of  more 
than  six  monthSy  it  would  be  necessary  to  take  some  part  of  the  12th 
day  of  September,  on  which  Smith  made  his  application  to  contest; 
and  since  we  cannot  regard  fractions  of  a  day,  the  whole  of  said  twelfth 
day  must  be  included  in  order  to  make  more  than  six  months' abandon- 
ment. The  forfeiture  of  Cross's  entry  was  not  therefore  complete  until 
the  13th,  and  the  contest  initiated  by  Smith  before  that  time  was  pre- 
mature. 

The  question  of  construction  in  such  cases  has  been  a  vexed  one  for 
many  centuries.  In  Griffith  v.  Bogert  (18  How.,  158),  after  considering 
the  rule  at  some  length,  the  court  said:  <'  It  would  be  tedious  and  un- 
profitable to  attempt  a  review  of  the  very  numerous  modem  decisions, 
or  to  lay  down  any  rules  applicable  to  such  cases.  Every  case  must  de- 
pend on  its  own  circumstances.  Where  the  construction  of  the  lan- 
guage of  a  statute  is  doubtful,  courts  will  always  prefer  that  which  will 
confirm  rather  than  destroy  any  bona  fide  transaction  or  title." 

In  accordance  with  these  views.  Smith's  contest  should  be  dismissed, 
and  Baxter's  rejected  application  of  October  3  should  be  allowed.  I 
reverse  your  decision. 
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10.  CON^TRACT  TO  SEIili. 

rOIB^STATUS  OF  CLAIMANT, 

Aldbigh  V.  Anderson. 

A  contract  for  the  futnre  conyeyance  of  part  of  a  homestead  claim  is  void,  and  will 
not  affect  the  legal  status  of  the  claimant.  Only  an  absolute  conveyance  will  de- 
feat his  light. 

Secretary  Teller  to  Commissions  MoFarland^  December  29, 1883. 

Sib:  I  have  considered  the  case  of  Elisha  B.  Aldrich  v»  Joseph  An- 
derson, on  appeal  by  Aldrich  from  your  decision  of  April  6,  1882,  dis- 
missing the  contest.  This  case  was  initiated  July  ^2, 1880,  on  allega- 
tions that  Anderson  was  '^  holding  the  land  for  speculative  purposes,  and 
had  already  sold  one-half  thereof— having  made  a  written  contract 
therefor.'' 

It  appears  that  Anderson  filed  a  soldier's  declaratory  statement  Sep- 
tember 16, 1876,  for  the  SE.  i  of  Sec.  10,  T.  8,  E.  10  W-,  Bloomington, 
Nebr.,  and  made  homestead  entry  therefor  March  7, 1877.  On  Decem- 
ber 16, 1876  (as  appears  from  the  date  thereof),  he  signed  a  written  con- 
tract with  one  Carkins,  whereby,  for  the  consideration  of  $100,  he  agreed 
to  make  and  execute  to  Carkins,  on  or  before  May  1, 1881  (at  which  date 
it  was  supposed  Anderson  would  have  acquired  title  to  the  tract),  a 
warrantee  deed  for  the  S.  ^  of  the  tract.  The  testimony  is  conflicting  as 
to  whether  this  contract  was  actually  made  ux)on  the  day  of  its  date,  or 
subsequently  to  the  date  of  Anderson's  entry;  nor  is  this  material  for 
the  purposes  of  this  decision,  because  the  principle  to  be  applied  will 
embrace  either  date. 

The  question  involved  is  as  to  the  effect  of  this  contract  upon  Ander- 
son's entry;  and  the  rulings  of  your  office  and  of  this  Department  have 
generally  held  that,  if  a  contract  of  this  character  could  be  enforced 
against  the  homestead  entryman,  it  was  fatal  to  his  claim ;  otherwise 
not.  Further  consideration  of  the  question  leads  me  to  the  conclusion 
that  such  a  contract,  if  not  absolutely  forbidden  by  statute,  is  hostile  to 
the  whole  spirit  and  purpose  of  the  homestead  law,  and  to  the  public 
policy  relative  thereto,  and  cannot  be  enforced.  This  view  is  held  by 
the  court  in  Dawson  v.  Merrille  (2  Nebraska,  119),  in  which  they  say 
that  if  the  provisions  of  the  homestead  law  do  not  directly  prohibit  the 
making  of  such  contracts,  they  do  most  clearly  indicate  a  policy  adverse 
to  them,  and  hence  that,  being  against  public  policy,  a  court  will  not 
knd  its  aid  to  enforce  them.  And  in  Oaks  v,  Heaton  (44  Iowa,  116), 
where  the  question  was  like  that  in  the  present  case,  the  court  held  that 
an  occupier  of  land  under  the  homestead  law  cannot  make  a  valid  con- 
tract to  convey  his  homestead  when  he  shall  have  acquired  the  legal 
title. 

If  such  contract  is  not  valid,,  it  is  void,  and  cannot  be  enforced 
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against  the  party  making  it ;  and  being  without  legal  significance,  it  is 
not  the  alienation  which  the  law  prohibits. 

The  rulings  in  Nebraska  and  Iowa  accord  with  the  well-settled  doc- 
trine that  a  contract  inconsistent  with  public  policy  cannot  be  enforced. 
(Coppell  V.  Hall,  7  Wall.,  542 ;  Marshall  v.  R.  E.  Co.,  16  How.,  314 ; 
Scudder  v.  Andrews,  2  McLean,  464 ;  Leavitt  v.  Palmer,  3  N.  Y.,  19.) 

I  am  of  the  opinion  that  a  contract  made  prior  to  the  acquisition  of 
title  to  convey  land  embraced  in  a  homestead  entry,  after  the  entryman 
shall  have  acquired  title,  is,  if  not  illegal,  against  the  public  policy,  and 
cannot  be  enforced,  and  that  an  absolute  conveyance  only  can  defeat 
his  right ;  and  hence  that  Anderson's  contract  to  convey  to  Carkins  a 
portion  of  the  land  embraced  in  his  entry  was  of  no  legal  effect,  and 
cannot  change  his  status  upon  the  record. 

I  affirm  your  decision. 


11.  CUIiTITATION* 

•      RESIDENCE^FUBCHASE—B.  8.  8301. 

LoBENzo  A.  Paddock. 

Where  a  homestead  claimant  applies  to  purchase,  nnder  Sec.  2301 E.  S.,  the  land  em- 
braced in  his  entry,  he  mast  show  onltivation  of  the  land  as  well  as  residence 
thereon. 

Commissioner  MoFarland  to  register  and  receiver,  Fergus  FallSy  Jftnn., 

January  16, 1883. 

Gentlemen:  Lorenzo  A.  Paddock  made  homestead  entry  No.  7,299, 
February  16, 1882,  for  S.  i  NE.  }  and  W.  J  SE.  ^  6,  136,  36.  Novem- 
ber 10, 1882,  he  applied  to  purchase  the  land  as  provided  by  section 
2301  Eev.  Stat.  The  proof  submitted  shows  that  he  established  a  resi- 
dence upon  the  land  on  February  17,  1882,  built  a  frame  house  12  by 
16  feet  thereon,  and  resided  continuously  in  said  house  from  date  of 
establishing  residence  on  the  land  to  the  time  of  making  proof— a  pe- 
riod of  eight  months  and  twenty-three  days — and  that  he  has  cleared 
one  acre  of  the  land,  but  had  "not  had  time  to  break  and  cultivate'' 
any  portion  of  the  same. 

The  application  to  purchase  was  rejected  by  you  on  the  day  presented, 
for  the  reasons,  as  shown  by  your  indorsement  on  the  proof,  "  that  the 
proof  does  not  show  cultivation,''  and  thirty  days  were  allowed  for  ap- 
peal. 

On  December  8, 1882 — ^within  the  thirty  days — the  claimant,  by  his 
attorney,  Fred.  H.  Lake,  filed  in  your  office  his  appeal,  based  on  the 
ground  that  "he  has  built  a  house,  cleared  some  of  the  land,  and  resided 
thereon  for  six  months."  This  appeal,  with  the  other  papers  relating 
to  the  case,  was  transmitted  to  this  office  for  consideration  with  your 
letter  of  December  28, 1882. 
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Section  2301  Bev.  Stat,  permits  purchase  of  the  land  as  contemplated 
in  this  case  upon  presentation  of  proof  of  settlement  and  "cultivation" 
as  provided  by  law. 

The  proof  presented  by  the  claimant  does  not  only  fail  to  show  culti- 
TatioD,  but  clearly  establishes  the  fact  that  no  portion  of  the  land  was 
cultivated  by  him.  I  am,  therefore,  of  opinion  that  your  decision  re- 
jecting his  application  to  purchase  was  correct. 

The  appeal  is,  therefore,  dismissed  and  your  action  sustaiued.  In- 
form the  party,  through  his  attorney,  respecting  the  action  of  this  office 
in  the  premises,  and  advise  him  fully  respecting  his  right  to  appeal  to 
the  honorable  Secretary  of  the  Interior  within  sixty  days,  as  provided 
by  the  Bales  of  Practice. 


CONTEST^GOOD  FAITH  NOT  SHOWN. 
JACSXIN  V.  Sahuelson. 

The  testimony  shows  that  defendant  failed  in  cnltivation  of  the  land,  and  his  resi- 
denoe  thereon  is  too  meager  to  indicate  good  faith.  No  satisfactory  excuse  is 
pleaded  for  failure  to  comply  with  the  homestead  law.  Exceptions  stated  where 
claimants  are  not  ohliged  to  reside  upon  their  homesteads. 

Ckymmisnoner  McFarland  to  register  and  receiver j  OrooJcsUmj  Minn.y  De- 
cember 5, 1883. 

Gentlemen:  I  have  considered  the  case  of  Sudolph  Jacklin  v,  Joho 
Samuelson,  involving  the  latter's  homestead  entry  Ko.  5,918,  made  Sep- 
tember 27,  1881,  for  the  S.  i  SE.  i  31,  and  S.  i  SW.  i  32,  155,  43,  on 
appeal  by  the  defendant  from  your  decision  adverse  to  him. 

Contest  was  instituted  July  22,  and  hearing  held  November  13, 1882, 
the  charge  being  abandonment.    Both  parties  appeared. 

The  testimony  shows  that  the  defendant  went  upon  the  land  for  the 
first  time  March  15, 1882,  and  remained  four  days  at  work  in  the  erec- 
tion of  a  house  thereon  in  which  he  slept  on  the  last  night  of  his  stay 
th^re,  having  slept  the  other  three  nights  at  a  neighbor's,  who  furnished 
him  his  mesJs,  which  he  ate  on  the  land.  He  then  absented  himself 
from  the  land  until  April  25, 1882,  when  he  returDed  to  the  laud,  and, 
after  remaining  thereon  three  days,  again  absented  himself  therefrom 
and  did  not  return  thereto  until  after  the  initiation  of  the  contest. 

The  cause  of  his  continual  absence  from  the  land  the  defendant  at- 
tributes to  the  alleged  fact  that  from  date  of  entry,  September  27, 1881, 
to  July  27, 1882,  excepting  the  few  days  he  was  on  the  land,  as  herein- 
before shown,  he  was  employed  at  work  in  Grookston,  Minn.,  part  of 
the  time  chopping  wood  for  his  board  and  for  fifty  cents  a  day,  and  part 
of  the  time,  namely,  from  April  27  to  July  27, 1882,  at  work  for  the 
railroad  company.  He  testifies  that  while  working  for  the  company  his 
vages  were  $1.50  per  day  during  the  first  month  and  $1.75  per  day  dur- 
ing the  last  two  months. 
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This,  the  counsel  for  plaintiff  makes  the  point,  would  indicate  thai 
the  defendant  was  not  so  financially  distressed  as  not  to  have  been  able 
to  have  the  land  improved  during  his  absence,  which  the  evidence  fails 
to  discover  was  attempted  by  him. 

In  this  view  I  fully  concur,  the  more  especially  as  the  defendant  him- 
self admits  that  when  he  went  to  Grookston,  on  March  19, 1882,  to  re- 
sume his  work  there,  he  was  not  "out  of  money .^  And  although  claim- 
ing in  this  connection  that  he  had  "nothing  to  live  on,'^  he  does  not 
make  the  plea  of  poverty  as  an  excuse  for  his  failure  to  meet  the  require- 
ments of  the  law;  nor  could  such  plea  avail  him  anything  under  the 
state  of  facts  presented. 

The  real  question  at  Issue,  and  the  one  upon  which  it  would  seem  the 
defendant  mainly  relies  to  sustain  his  entry  is,  does  the  fact  of  his  be- 
ing engaged  at  work  which  required  his  attendance  at  a  place  other 
than  his  homestead,  excuse  his  failure  to  meet  the  requirements  of  the 
law  in  the  matter  both  of  residing  upon  and  cultivating  the  lands  f 

Clearly  not,  for  the  homestead  law  insists  on  settlement  or  residence, 
and  cultivation  for  a  period  of  five  years  (John  Wineland,  4  Copp,  103), 
and  that  the  defendant  was  not  ignorant  of  at  least  one  of  these  re- 
quirements— that  of  inhabitancy — is  manifest  from  his  attempt  to  keep 
up  a  show  of  residence  by  going  upon  the  land  and  remaining  thereon 
four  days  at  one  time  and  three  at  another. 

A  homestead  claimant  who  remains  over  night  on  the  land  once  or 
twice  in  six  months  fails  to  establish  the  residence  contemplated  by 
law.  (Byrne  v.  Gatlin,  6  Copp,  146.)  Furthermore,  it  must  have  been 
apparent  to  the  defendant  at  date  of  entry  that  by  reason  of  his  occu- 
pation, as  above,  he  was  not  in  a  position  to  comply  with  the  plain  pro- 
visions of  the  law,  and,  hence,  that  in  making  the  entry  he  did  so  at 
his  risk.  The  only  cases  in  which  a  claimant  is  excused  from  residing 
upon  his  homestead  are  (1)  where  such  residence  having  once  been  es- 
tablished is  afterward  rendered  impracticable  by  reason  of  the  claim- 
ant's appointment  to  a  public  office,  requiring  his  residence  at  a  dis- 
tance from  the  land  covered  by  his  entry  (Harris  t?.  Badcliffe,  10  Copp, 
209) ;  and  (2)  where  the  claimant  is  the  widow  or  heir  of  the  deceased 
homestead  settler  (Official  Circular  issued  October  1, 1880,  p.  15),  but 
in  either  case  the  land  must  be  cultivated  for  the  reqnired  period. 

Such  rule,  therefore,  would  not  apply  to  the  case  at  bar,  wherein  it  is 
clear  from  the  evidence  the  defendant  never  established  the  residence 
contemplated  by  law;  and  as  it  is  held  (Byrne  v.  Catlin,  supra)  that 
where  it  is  shown  that  such  failure  was  not  the  result  of  ignorance  or 
uncontrollable  circumstances,  the  entry  should  be  canceled,  I  must 
hold  that  the  defendant  has  forfeited  his  entry. 

As  regards  the  further  point  raised  by  plaintiff's  counsel,  that  the 
defendant  attempted  to  dispose  of  the  land  for  a  valuable  considera- 
tion, and  with  this  purpose  in  view  relinquished  his  entry  on  the  back 
of  his  duplicate  receipt,  which,  however,  was  never  delivered,  the  same 
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is  not  sustained,  as  an  attempted  sale  of  the  land  embraced  in  a  home- 
stead entry  is  not  sufficient  ground  for  cancellation,  although  raising,  as 
it  does,  a  strong  presumption  of  bad  faith.  (Guyton  v.  Prince,  10  Copp, 
70;  Bailey  v.  Olson,  10  Land  Owner,  290.) 

Your  decision  is  affirmed,  and  the  entry  held  for  cancellation.  You 
will  so  advise  the  parties  in  interest,  allowing  the  usual  privilege  of  ap- 
peal.   At  the  proper  time  report  action  taken. 


12.  DECEASED  ENTRTMAN. 

DEATB  OF  ENTBYMAy-'8AL3'-JSSIGNEE— PURCHASER,    UNDER  REV. 

STAT,  2292. 

J.  B.  Woods. — ^Austin  v.  Hunt. 

Theie  being  no  widow,  tbe  homestead  in  this  case  was  sold  for  the  henefit  of  infant 
hein.  Contest  for  abandonment,  under  the  circumstances,  is  dismissed.  Irregu- 
larity of  homestead  affidavit  considered.  The  purchaser,  under  section  2292,  R. 
S.|  need  not  pay  cash  under  the  act  of  June  15,  1880,  as  title  in  him  is  complete 
on  payment  of  fees  and  commission. 

CommisHaner  McFarland  to  register  and    receiver^  Oaineavillej  Fla.y 

August  10,  1883. 

GEiYTiiEMEN :  Beferring  to  your  letter  of  August  6, 1881,  and  July 
7, 1883,  transmitting  application  of  J.  B.  Woods,  as  assignee  of  the 
minor  heirs  of  Thomas  W.  Hunt,  deceased,  to  purchase  the  land  embraced 
by  said  Hunt's  homestead  entry  No.  1,864,  under  the  act  of  June  15, 
1880,  and  the  contest  papers,  evidence,  &c.,  in  the  case  of  W.  J.  Austin 
V.  Thomas  W.  Hunt,  I  have' to  state  that  the  records  of  this  office  show 
that  Hunt  made  said  homestead  entry  No.  1,864,  on  the  11th  day  of 
August,  1875,  for  the  SE.  J  of  Sec.  15,  T.  17  S.,  E.  30  E.,  Gainesville 
series,  Florida. 

By  the  evidence  submitted  in  support  of  Mr.  Woods'  application  to 
purchase,  it  is  shown  that  Mr.  Hunt  died  very  suddenly  a  few  weeks 
after  making  the  entry.  That  prior  to  his  decease  he  devised  his  prop- 
erty, inclnding  the  homestead,  to  his  four  minor  children,  and  appointed 
Joseph  Crow  and  Drury  Sanders,  of  Franklin,  Simpson  County,  Ken- 
tucky, executors  of  his  last  will  and  testament,  and  charged  them  with 
the  care  and  education  of  his  children. 

Furthermore,  it  is  shown  that  on  the  20th  day  of  January,  1877,  the 
executors  sold  the  homestead  in  question,  there  being  no  widow,  to  J. 
B.  Woods,  he  being  the  highest  bidder,  and  gave  a  quitclaim  deed,  di- 
vesting the  heirs  of  whatever  title  they  possessed  in  the  land,  and  [ilac- 
ing  it  in  Mr.  Woods. 

The  will  was  duly  probated  in  the  court  of  Simpson  County,  Kentucky, 
and  it  is  shown  that  said  executors  accepted  the  trusts  imposed  on  them ; 
that  the  sale  of  the  homestead  to  Woods  was  made  by  the  advice  and 
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consent  of  the  court,  and  subsequently  thereto  confirmed  by  the  court, 
and  the  amount  received  accounted  for  by  the  executors  in  the  adjust- 
ment and  settlement,  as  part  of  the  assets  of  said  Hunt  deceased. 

In  the  contest  above  referred  to,  you  render  an  opinion  that  the  charge 
of  abandonment  against  Hunt  has  been  sustained,  and  the  entry  should 
be  canceled. 

Section  2292,  Eev.  Stat,  provides  that — 

In  case  of  the  death  of  both  father  and  mother,  leaving  an  infant 
child  or  children  under  twenty-one  years  of  age,  the  right  and  fee  shall 
inure  to  the  benefit  of  such  infant  child  or  children ;  and  the  executor, 
administrator,  or  guardian  may,  at  any  time  within  two  years  after  the 
death  of  the  surviving  parent,  and  in  accordance  with  the  laws  of  the 
State  in  which  such  children  for  the  time  being  have  their  domicile, 
sell  the  land  for  the  benefit  of  such  infants,  but  for  no  other  purpose; 
and  the  purchaser  sh\ll  acquire  the  absolute  title  by  the  purchase,  &c. 

In  the  case  under  consideration  the  homestead  party  died,  being  the 
only  surviving  parent,  leaving  four  infant  children;  therefore,  under 
the  section  above  quested,  the  right  and  fee  in  the  homestead  in  ques- 
tion inures  to  their  benefit,  and  as  the  land  was  sold  by  ike  executor j  duly 
authorized  and  qualified  under  the  State  courts,  within  two  years  from 
the  decease  of  said  Hunt,  for  the  benefit  of  said  infant  children,  it  falls 
within  the  provision  of  the  section  quoted,  granting  absolute  titU  to  the 
purchaser. 

This  being  the  case,  I  am  of  the  opinion  that  the  entry  in  question  is 
not  one  that  is  subject  to  a  contest  for  abandonment,  as  it  seems,  from 
the  language  of  the  law,  to  have  been  the  intention  of  Congress  to  se- 
cure to  such  infant  children  the  right  to  dispose  of  the  laud  within  two 
years,  without  any  further  requirement  as  to  settlement  and  cultivation. 

In  regard  to  the  charge  of  fraud  made  against  the  homestead  party 
in  making  his  original  affidavit  before  the  clerk  of  court,  the  evidence 
does  not  bear  out  the  charge,  as  the  party  does  not  state  in  said  affidavit 
that  he  resided  on  his  entry,  only  that  he  is  a  resident  of  the  county. 

Such  cases  are  held  by  this  office  to  be  irregular,  but  not  illegal,  and 
are  cured  by  making  proper  affidavits  before  the  register  or  receiver. 

With  this  view  of  the  case,  I  have  decided  to  dismiss  the  contest,  and, 
as  your  decision  was  in  favor  of  the  contestant,  sixty  days  will  be  al- 
lowed within  which  he  may  appeal  from  this  action;  and  in  relation  to 
the  application  of  Mr.  Woods  to  purchase  under  the  act  of  June  15, 
1880,  as  assignee  of  the  minor  children,  it  is  unnecessary  to  state  further 
than  has  already  been  done,  that  he  is  the  purchaser  under  section  2292, 
and  therefore  entitled  to  a  patent  on  payment  of  the  office  fees,  the 
evidence  of  payment  of  the  purchase-money  for  benefit  of  the  heirs  being 
satisfactory;  therefore,  the  application  to  purchase  from  the  Unittd 
States,  the  right  to  the  land  already  being  in  Mr.  Woods,  is  declined. 

At  the  expiration  of  the  sixty  days  allowed  for  appeal,  if  no  appeal  is 
taken,  you  will  allow  Mr,  Woods  to  consummate  his  purchase  from  the 
minor  children  referred  to,  and  issue  the  necessary  papers  in  the  case. 
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APPLICATION— EQUIVALENT  TO  ENTRY—HEIRS, 

TOWNSEND'S  HEIBS  f?.   SPELLMAN. 

Where  an  application  is  made  by  a  party  to  enter  land  as  a  homestead,  and  the  party 
dies  before  the  entry  is  perfected,  his  heirs  may  make  the  desired  entry. 

Secretary  Teller  to  Commissioner  McFarlandj  October  16, 1883. 

Sib  :  I  have  considered  the  case  of  A.  C.  Townsend  v.  Hiram  Spell- 
man,  involving  the  SE.  J  of  the  SW.  i,  the  W.  i  of  SW.  J,  and  the  SW. 
i  of  SE.  ^  of  Sec.  24,  T.  1,  B.  27,  Eirwin,  Kans.,  on  appeal  by  the  heirs 
of  Townsend  (deceased)  from  year  adverse  decision  of  September  2, 
1881. 

On  appeal  from  your  decision  of  July  21, 1879,  in  this  case,  holding 
that  Spellman  had  the  superior  right  and  should  be  permitted  to  enter 
the  tracts  under  his  homestead  entry,  my  predecessor,  Secretary  Schurz, 
reviewing  the  law  and  the  facts,  vacated  your  decision,  March  18, 1880, 
and  directed  a  hearing  to  determine  the  rights  of  the  parties  as  in  cases 
of  simultaneous  applications.  The  testimony  at  this  hearing  shows 
that  Spellman  had  abandoned  the  tracts  and  removed  from  the  State  of 
Kansas.  Whatever  right  he  formerly  had  to  it  became  thereby  forfeited, 
leaving  only  for  consideration  the  right  of  Townsend,  as  against  the 
Government.  Townsend  died  September  20, 1880,  having  maile  certain 
improvements  on  the  land  with  intention  of  moving  thereon  and  making 
it  his  home,  which  by  reason  of  long-continued  ill-health  he  was  unable 
to  do. 

The  question  presented  is,  whether  or  not  his  heirs  are  entitled  to  any 
right  under  section  2291,  which  provides  for  a  certificate  of  entry  and 
for  patent  to  ^'  the  person  making  such  entry ;  or,  if  he  be  dead,  his 
widow  J  or,  in  case  of  her  death,  his  heirs  or  devisee.'' 

The  record  shows  that  Townsend  filed  a  timber-culture  apjilication 
for  the  tracts  August  28, 1878,  and  that  Spellman  filed  a  pre  emptiou 
declaratory  statement  November  23  following,  alleging  settlement  the 
same  month.  Townsend's  application  was  rejected  by  your  office  Feb- 
ruary 12, 1879,  and  on  April  12, 1879,  Spellman  made  homestead  entry 
for  the  tracts.  On  April  16,  Townsend  applied  to  enter  the  tracts  under 
the  homestead  laws,  but  his  application  was  rejected  by  reason  of  Spell- 
man's  prior  entry.  The  local  officers  then  notified  Spellman  that  his 
entry  bad  been  removed  from  the  records  because  Townsend's  adverse 
claim  had  attached  under  his  timber-culture  application  prior  to  his 
(Spellman's)  settlement,  and  that  they  would  consider  the  claims  of 
the  two  as  made  simultaneously.  This  accords  with  the  views  announced 
by  my  predecessor  in  his  decision  of  March  18, 1880,  wherein  he  held, 
among  other  things,  that  Townsend's  application  to  enter  the  tract  un- 
der the  homestead  law  was  equivalent  to  actual  entry  as  respected  his 
rights.    Concnrring  in  this  opinion,  and  there  being  no  other  party  in 
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interest,  and  Townsend  having  since  died,  his  heirs  become  entitled  to 
X>erfect  the  entry  he  initiated. 

Your  decision  that,  as  Townsend  died  before  actual  entry  of  the  tracts, 
his  heirs  have  no  rights,  notwithstanding  his  application  to  enter  them, 
is  reversed ;  and  Spellman  having  removed  from  the  State  and  no  longer 
prosecuting  his  claim,  his  entry  will  be  canceled,  and  the  application  of 
the  heirs  of  Townsend  be  allowed. 


13.  DESERTED  WIFE. 

FINAL  PBOOF— PURCHASE— ACT  JUNE  15,  lOSO— AGENT, 

Bbat  V.  Colby. 

A  deserted  wife  cannot  make  final  proof  or  obtain  patent  in  her  own  right  by  virtue 
of  her  husband's  entry.  Nor  has  she  a  right  of  purchase  under  the  act  of  June 
15, 1880,  by  virtue  of  her  husband's  entry.  Five  rules  are  laid  down,  which  rec- 
ognize a  deserted  wife  or  child  as  the  absent  husband's  agent. 

Secretary  Teller  to  Commis^ner  McFarland^  Jantiary  29, 1884. 

Sir  :  I  have  considered  the  case  of  Frank  S.  Bray  v.  Walter  E.  Colby, 
involving  the  KE.  J  of  the  SE.  i  and  the  SE.  J  of  the  NE.  J  of  Sec.  24, 
T.  20  S.,  E.  27  E.,  and  the  W.  i  of  the  NW.  J  of  Sec.  19,  T.  20  S.,  R.  28  E., 
Gainesville,  Fla.,  on  appeal  by  Bray  Srom  yonr  decision  of  August  15, 
1882,  dismissing  his  contest. 

It  appears  from  the  record  that  Colby  entered  the  land  in  March,  1878, 
placed  his  family  thereon,  and  in  October,  1878,  deserted  them ;  and 
that  some  ten  months  thereafter,  his  wife,  Eva  A.  Colby,  with  their  child, 
left  the  land  and  the  State  (for  the  purpose  of  supporting  herself,  as 
she  says),  and  that  during  her  absence  she  sold  the  improvements  on 
it.  Contest  against  her  husband  on  the  ground  of  abandonment  was 
initiated  January  17, 1881,  and  judgment  against  him  was  rendered 
August  23, 1881,  from  which  there  was  no  appeal,  and  which,  therefore, 
became  final.  On  January  27,  1881,  Mrs.  Colby  returned  to  the  laud, 
and  on  June  19, 1882,  made  cash  entry,  number  3,292,  in  her  own  name, 
as  the  "abandoned  wife  of  Walter  E.  Colby.''  Your  said  decision  dis- 
misses the  contest  on  the  ground  that,  as  a  deserted  wife  may  make 
final  proof  upon  her  husband's  homestead  entry,  she  should  be  allowed 
to  make  cash  entry  under  the  act  of  June  15, 1880. 

If  a  deserted  wife  may  have  the  right  of  purchasing  her  husband's  en- 
try under  said  act,  she  can  obtain  it  only  by  virtue  of  her  legal  identity 
with  him,  as  his  wife  or  his  agent,  and  therefore  she  can  have  no  greater 
right  than  her  husband  can  have.  Under  the  ruling  of  this  Depart- 
ment in  the  case  of  Charles  W.  Wright  (10  Copp,  324),  Mrs.  Colby's 
husband  would  have  had  no  right  of  purchase  on  June  19, 1882,  as 
against  the  contestant,  for  the  reason  that  judgment  against  him  had 
become  final.    Consequently  Mrs.  Colby  herself  could  have  had  no  right 
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of  parohase  on  said  date^  imd  her  cash  entry  shoald  therefore  be  can- 
celed. 

Consideration  of  the  case  might  cease  at  this  pointy  were  it  not  for 
the  fact  that  yonr  said  decision  has  been  published  (9  Land  Owner, 
116),  and  has  thus  widely  disseminated  the  doctrine  that  a  deserted 
wife  may  in  her  own  name  prove  up,  and,  under  the  act  of  June  15, 
1880,  may  in  her  own  name  purchase  her  husband's  homestead,  a  doc- 
trine to  which  I  find  myself  unable  to  assent,  and  which  is  hereby  over- 
roled,  for  the  reasons  stated  below. 

We  are  dealing  here  with  the  legal  rights  of  a  deserted  wife  (for 
even  equity  cannot  create  a  right  which  the  law  denies),  and,  if  there 
is  such  a  right,  it  must  be  found  in  the  language  of  the  statute.  And 
not  only  so,  but  since  it  is  claimed  only  under  a  law  creating  a  right, 
the  case  must  be  brought  strictly  within  the  law.  The  law  with  regard 
to  final  proof  is  found  in  section  2291,  Bev.  Stat.,  which  provides  that, 
when  land  is  entered  for  homestead  purposes,  final  proof  may  be  made 
by  '^  the  person  making  such  entry — or,  if  he  be  dead,  his  widow — or, 
in  case  of  her  death,  his  heirs  or  devisee."  It  seeuis  to  me  indisputable 
that,  if  a  married  man  makes  homestead  entry,  the  statute  expressly  re- 
fuses recognition  to  his  wife  until  she  becomes  a  widow ;  the  fact  that 
she  is  not  mentioned  as  a  wife,  and  that  she  is  mentioned  as  a  widow, 
renders  any  other  conclusion  impossible.  Since  Congress  provided  for 
her,  and  provided  for  her  only  as  a  widow,  it  is  clear  that  they  did  not 
intend  to  provide  for  her  in  any  other  manner.  In  the  case  under  con- 
aideration  the  wife  is  not  "  the  person  who  made  the  entry,"  or  <^  his 
widow "  'y  and  it  follows  that  she  cannot  make  final  proof  or  obtain 
patent  in  her  own  right,  by  virtue  of  her  husband's  entry.  So  it  was 
long  since  substantially  ruled  by  this  Department  in  the  case  of  John 
Dillon  (Copp's  Public  Land  Laws,  240). 

The  act  of  June  15, 1880,  creating  the  right  of  purchase,  expressly 
limits  it  to  "  persons  who  have  entered  lands,''  or  their  transferees. 
The  right  of  a  deserted  wife  to  purchase  must  be  decided  on  the  same 
principles  as  those  governing  the  question  of  her  right  to  make  final 
proof.  As  the  right  of  purchase  is  limited  to  two  classes  of  persons, 
and  since  she  is  included  in  neither  class,  it  is  clear  that  she  has  no 
right  of  purchase  by  virtue  of  her  husbands'  entry. 

It  is  to  be  observed  that  your  decision  concedes  the  right  of  purchase 
to  a  deserted  wife,  for  the  reason  that  the  practice  of  your  office  con- 
cedes her  the  right  of  making  final  proof;  and  I  admit  that  if  there  is 
good  cause  for  conceding  the  latter,  there  is  equally  good  cause  for  con- 
ceding the  former.  If  this  right  of  purchase  is  permitted,  it  follows 
that  any  right  hereafter  given  to  the  entryman  must  also  be  allowed 
by  the  Land  Department  to  his  deserted  wife,  and  it  is  therefore  im- 
portant that  the  authority  for  the  concession  of  the  right  of  final  proof 
should  be  examined.    If  the  practice  of  your  office  in  this  regard  is 
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unfounded  it  should  cease,  for  it  inevitably  leads  to  other  and  widei 
departures  from  the  law. 

It  appears  from  the  case  of  Keziah  Card  (2  Land  Owner,  50)  that 
the  practice  of  your  office  has  varied,  and  from  the  case  of  Thompson 
V.  Anderson  (6  Land  Owner,  125)  that  it  crystallized  into  the  existing 
practice  in  1878.  In  the  latter  case  the  ground  of  the  decision  is  that 
Bule  27  of  the  rules  of  the  Board  of  Equitable  Adjudication  recognizes 
the  wife's  equities  and  affords  her  relief.  The  reasoning  is  unsound, 
first,  because  if  the  wife  has  no  legal  rights  she  can  have  no  equities, 
and  second,  because  said  rule  becomes  operative,  not  in  all  cases  where 
the  wives  of  entrymen  have  been  deserted  by  their  husbands,  but  in 
one  case  only,  namely,  in  an  ex  parte  case  where  the  wife  has  been  al- 
lowed to  make  final  proof  for  the  entryman.  The  rule  does  not  purport 
to  establish  the  practice  of  permitting  a  deserted  wife  to  make  proof  in 
her  own  right,  but  simply  declares  that  final  proof  may  be  made  by  her, 
and  her  husband's  entry  confirmed,  where  there  is  no  adverse  claim. 
But  your  practice  treats  his  entry  as  her  entry,  and  shuts  off  all  contest, 
not  only  at  but  before  date  of  final  proof.  To  extend  the  jurisdiction 
of  the  Board  thus  is  to  violate  the  express  provisions  of  law  (section  2457 
Bev.  Stat.),  and  it  is  not  to  be  presumed  that  such  was  the  intention  of 
the  authors  of  Bule  27.  A  law  which  remedies  an  evil  resulting  to  the 
entryman  is  not  to  be  construed  as  remedying  an  additional  evil  result- 
ing to  his  wife;  and  therefore  Bule  27,  based  on  said  section,  is  not  to 
be  construed  as  sanctioning  the  illegal  practice  of  allowing  a  deserted 
wife  to  acquire  rights  under  her  husband's  entry. 

Since  said  rules  and  practice  were  established  the  Supreme  Court 
has  decided  the  case  of  Yance  v.  Burbank  (101  XT.  S.,  514),  and  therein 
enunciated  a  doctrine  which  must  govern  this  class  of  cases  in  the 
future.  The  doctrine  is  directly  applicable,  for  that  case  was  a  suit  in 
equity,  with  strong  equities  in  favor  of  the  orphan  children  of  a  deceased 
settler,  claiming  through  his  deceased  wife,  their  mother.  It  arose  un- 
der the  Oregon  donation  act,  which  not  only  gave  the  husband  the  right 
to  acquire  certain  land,  but  declared  that,  when  acquired,  one-half  of  it 
should  inure  to  his  wife,  "  to  be  held  by  her  in  her  own  right."  But 
the  husband  there  had  not  done  all  the  acts  which  the  law  required  in 
order  to  acquire  the  land — as,  in  the  case  now  before  me,  Colby  had 
not  continued  to  reside  on  the  land  or  made  application  to  purchase 
it — and,  in  ruling  against  the  claim  of  the  wife  and  her  children,  the 
court  said : 

The  settler  is  made  by  the  statute  the  actor  in  securing  the  grant. 
When  this  is  done,  and  he  becomes  entitled  to  the  grant,  his  wife  takes 
her  share  in  her  own  right,  but  up  to  that  time  he  alone  makes  the 
claim.  His  acts  affecting  the  claim  are  her  acts ;  his  abandonment,  her 
abandonment;  his  neglect,  her  neglect.  As  her  heirs  must  claim 
through  her,  whatever  would  bar  her  will  necessarily  bar  them.  The 
Laud  Department,  until  the  final  proofs  are  made,  knows  only  the  hus- 
band.   If  contest  arise,  he  is  the  party  to  be  notified.    He  represents 
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the  claim^  and  whatever  binds  him  binds  all  interested  throagh  him  in 
the  qoestion  to  be  decided. 

If,  therefore,  in  snch  a  case,  where  statutory  rights  are  expressly  given 
the  wife,  he  alone  represents  the  claim  during  his  life,  a  fortiori  he  alone 
represents  a  homestead  claim,  and  the  right  of  final  proof,  commnta- 
tion,  or  purchase  resting  upon  it,  where  no  statutory  rights  are  given 
to  the  wife. 

In  thus  overruling  your  present  practice,  I  am  not  unmindful  of  the 
expediency  of  indicating  the  prox>er  practice  in  snch  cases,  whether  the 
wife  has  already  been  recognized  or  claims  recognition  hereafter.  This 
decision,  then,  shall  not  be  construed  to  affect  any  case  where  the  de- 
serted wife  has  been  permitted  to  make  final  proof,  commutation,  or 
purchase,  prior  to  its  promulgation  by  your  office. 

For  all  other  cases  of  desertion  the  following  rules  are  prescribed: 

1 .  When  the  entryman  has  established  a  residence  and  placed  his 
wife  upon  the  land,  no  one  but  his  wife  shall  be  heard  to  allege  the 
desertion,  in  proof  of  his  change  of  residence  or  abandonment,  during 
the  period  of  seven  years  from  date  of  the  entry,  provided  that  she 
maintains  a  residence  on  the  land. 

2.  Within  seven  years  from  date  of  the  entry,  if  the  wife,  maintain- 
ing her  residence  on  the  land,  shall  allege  and  prove  her  husband's  de- 
sertion of  her,  said  entry  shall  be  canceled,  and  she  shall  be  permitted 
to  enter  the  land  in  her  own  name,  provided  that  she  is  the  head  of  a 
family  or  that  she  has  the  legal  right  to  acquire  real  property  as  a  feme 
sole. 

3.  At  the  date  that  final  proof  of  the  husband's  entry  is  required  by 
the  laws  and  regulations,  if  the  deserted  wife  has  not  made  entry,  as 
above  provided,  she  shall  be  permitted  to  make  final  proof  as  her  hus- 
band's agent,  and  in  his  name  (except  that  her  affidavit  of  non-aliena- 
tion shall  cover  her  own  and  his  acts) ;  and  his  entry  shall  be  regarded 
as  suspended,  and  shall  be  referred  for  confirmation  to  the  Board  of 
Equitable  Adjudication. 

4.  A  deserted  wife  may,  as  her  husband's  agent,  commute  his  entry 
or  xmrchase  it  under  the  act  of  June  15, 1880  j  and  the  entry  shall  be 
regarded  as  suspended,  and  shall  be  referred  for  confirmation  to  the 
Board  of  Equitable  Adjudication. 

5.  Where  the  entryman's  wife  is  deceased,  the  foregoing  rules  shall 
apply  to  his  child,  who  is  not  twenty-one  years  of  age  at  date  of  the 
offer  to  purchase,  commute,  or  make  final  proof  as  an  agent,  or  at  date 
of  the  offer  to  enter;  provided  that  in  the  latter  case  the  child  shall  be 
the  head  of  the  family. 

The  reasons  underlying  these  rules  require  but  a  brief  consideration. 
Since  only  the  family  can  actually  know  that  the  entryman's  absence  is 
a  desertion,  only  they  should  be  heard  to  allege  it.  Since  the  Land 
Department  holds  that  excusable  absence  does  not  forfeit  the  homestead 
right,  it  is  bound  to  regard  any  absence  as  excusable  until  the  contrary 
4531  L  o 6 
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is  shown,  and  to  treat  the  land  as  the  entryman's  home  so  long  as  his 
family  occupy  it.  Since  under  the  homestead  law  a  minor  may  be  the 
head  of  a  family  (section  2289  Bev.  Stat.)?  and  since  a  deserted  wife 
may  be  the  head  of  a  family  under  the  decisions  of  the  Land  Depart- 
ment (Wakeman  v.  Bradley,  2.  L.  O.,  162),  and  of  the  courts  (Wells  v. 
Thompson,  13  Ala.,  793),  either  is  entitled  to  make  homestead  entry  if 
so  qualified.  Since  the  husband^s  settlement  is  the  wife's  settlement 
(Vance  v.  Burbank,  supra)^  it  has  been  held  by  this  Department  that 
the  rights  of  a  deserted  wife  cannot  accrue  until  date  of  her  own  entry 
(Larsen  v.  Pechierer,  9  L.  O.,  97);  and  so  of  the  minor  child — ^since, 
where  a  deserted  family  have  continued  to  reside  on  and  cultivate  the 
land,  the  only  requisite  to  final  proof  lacking  is  the  affidavit  of  non- 
alienation,  that  may  be  supplied  by  the  wife  or  child  under  Rule  27  of 
the  rules  of  the  Board  of  Equitable  Adjudication,  and  his  entry  con- 
firmed. The  doctrine  of  agency  underlies  said  rule,  it  having  been 
judicially  decided  that  a  deserted  wife  is  her  husband's  agent  in  the 
management  of  his  business  and  property  (Bishop's  Law  of  Married  Wo- 
men vol.  2,  sec.  406,  et  seq,),  and  it  applies  equally  as  well  to  commuta- 
tion or  purchase  as  to  final  proof.  It  applies  in  various  cases  to  a  minor 
child  whose  father  has  absconded  (Chitty  on  Contracts,  11th  Amer. 
ed.,  vol.  2,  p.  213,  and  notes),  or  where  it  is  exercised  for  his  benefit 
(Schouler's  Domestic  Belations,  2d  ed.,  330);  and  I  think  it  is  particu- 
larly applicable  to  the  homestead  laws,  whose  prime  object  is  to  settle 
a  family  on  the  public  land  and  to  supply  them  a  home.  It  may  be 
added  that,  where  a  child  comes  of  age  after  the  desertion,  it  is  compe- 
tent for  him,  equally  with  the  rest  of  the  world,  to  contest  the  entry  for 
abandonment. 

Your  decision  is  reversed ;  and  you  are  directed  to  promulgate  these 
instructions  to  the  several  local  officers. 


14.  DBTISEB, 

PURCHASE,— ACT  OF  JUNE  15,  1880. 

Allsop  t?.  Dumas. 

The  devisee  has  the  legal  right  of  purchase  under  the  actof  Jime  15, 1880,  as  the  trans- 
feree by  ivill.  Especially  in  view  of  the  equities  of  this  case,  where  the  widow- 
deserted  the  homestead  claimant  several  years  before  his  death,  and  his  daugh- 
ter, the  devisee,  is  the  actual  head  of  the  present  family,  and  has  occupied  and 
improved  the  land  since  her  father^s  death. 

Commissioner  McFarlaiid  to  register  and  receiver^  QainesviUe^  Fla.j  June 

28,  1884. 

Gentlemen  :  On  November  28, 1874,  Covington  JDamas  made  home- 
stead entry  No.  1,026  for  lots  2,  3.  and  4,  Sec.  30, 17  S.,  25  E. 
On  July  26, 1881,  yoa  allowed  Charlotte  B.  P.  Bamas,  as  widow  of 
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said  Covington,  to  make  cash  entry  of  the  land  under  the  second  sec- 
tion of  the  act  of  Jane  15, 1880. 

AfSdavits  have  been  filed  by  Sarah  F.  Allsop,  alleging  that  she  in 
the  daughter  of  Covington  Damas  by  a  former  wife ;  that  she  and  a  mi- 
nor brother,  now  dead,  lived  upon  the  homestead  with  their  father;  that 
he  devised  the  same  to  them  by  will,  which  has  been  probated  and  a 
copy  of  which  is  transmitted ;  that  she  carried  on  the  farm  after  the 
death  of  her  father  and  brother ;  that  its  present  value  is  the  result  of 
her  labor ;  and  that  her  father's  second  wife,  the  said  Charlotte,  who 
had  no  children  by  the  marriage,  deserted  him  several  years  before  his 
death,  and  never  lived  upon  the  land  nor  had  anything  to  do  with  it, 
and  should  not  be  permitted  to  purchase  it  against  the  rights  of  the 
homestead  party. 

Arguments  for  and  against  the  right  of  the  widow  to  make  her  entry 
under  the  circumstances  stated  have  been  filed  by  counsel  for  the  respect- 
ive parties.  Counsel  for  Mrs.  Dumas  do  not  deny  the  facts  set  forth 
by  complainants.  But  they  contend,  accepting  said  statements  as  true 
for  the  purpose  of  the  argument,  that  Mrs.  Allsop  is  entitled  to  no  relief 
under  the  statute. 

Counsel  rely  upon  the  provisions  of  section  2291,  prescribing  who 
may  make  final  proof  under  the  general  homestead  laws,  and  upon  de- 
cisions of  this  office  holding  the  widow  of  a  deceased  homestead  party 
entitled  to  purchase  under  the  act  of  June  15, 1880. 

The  latter  proposition  is  the  one  in  connection  with  which  the  present 
case  is  to  be  considered.  The  act  of  June  15, 1880,  does  not  provide  for 
succession  rights,  which  are  thus  left  to  the  operation  of  general  rules 
of  law  and  proper  official  determination. 

In  the  case  of  Herrington,  cited  by  counsel  (8  Copp,  56),  it  was  held 
that  the  legal  successors  of  a  deceased  homestead  settler  are  entitled 
to  purchase  under  said  act.  In  that  case  the  widow  was  found  to 
be  the  legal  successor.  In  the  present  the  children  of  the  homestead 
party  are  his  legal  successors,  taking  by  will,  and,  under  the  laws  of 
Florida,  would  have  been  such  successors  had  the  father  died  intestate. 

In  the  case  of  Bray  v.  Colby  (10  Copp,  360),  also  cited,  it  was  held 
that  a  deserted  wife  may  purchase  nnder  the  act  of  June  15, 1880,  as 
her  husband's  agent  It  has  never  been  held  that  a  wife  who  deserts 
her  husband  is  in  an  analogous  position  to  a  wife  who  is  deserted  by 
her  husband,  or  that  the  rights  and  equities  designed  to  be  saved  in 
the  latter  case  can  therefore  be  availed  of  or  constructively  claimed  in 
the  former. 

It  is  the  presumption  of  the  homestead  law  that  a  wife,  upon  the  hus- 
band's decease,  succeeds  to  the  headship  of  the  family,  and  that  the 
completion  by  her  of  an  entry  initiated  by  the  husband  would  inure  to 
the  benefit  of  the  family.  A  constructive  recognition  of  the  right  of  the 
widow  to  make  entry  under  the  act  of  June  15, 1880,  would  rest  upon 
the  same  presumption.    In  the  present  case  the  facts,  if  correctly  stated, 
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overthrow  the  presaniption,  and  would  take  the  case  oat  of  any  snch 
rule. 

The  homestead  entry  was  not  made  by  Damas  in  privity  with  his  wife. 
She  had  previously  deserted  him.  The  aotnal  family  of  the  homesteader 
consisted  of  himself  and  his  children,  and  to  secure  the  children  in  their 
natural  inheritance  he  willed  the  property  to  them.  Under  the  general 
homestead  law  he  could  not,  by  deed  or  will,  alienate  the  right  to  per- 
fect the  entry  against  the  widow  and  children.  In  event  of  his  death 
this  right  would  remain  first  with  the  widow.  But  the  claim  of  Charlotte 
Dumas  is  not  made  under  this  provision  of  the  law.  She  has  not  sought 
to  avail  herself  of  this  provision,  and  it  would  appear  that  she  could 
not  do  so  for  want  of  residence  or  cultivation,  if  there  were  no  other 
obstacle.  Her  claim  is  made  under  the  second  section  of  the  act  of 
June  15, 1880.  This  statute  recognizes  a  transferable  right  in  the  home- 
stead party  to  lands  entered  before  its  passage,  which  right  was  not 
previously  recognized,  but  wcbs  inhibited  by  express  provisions  regulat- 
ing the  descent  of  the  homestead. 

Under  the  act  of  1880  a  transfer,  or  Silxmafide  attempted  transfer,  to 
a  stranger,  made  before  the  passage  of  the  act,  defeats  the  rule  of  de- 
scent laid  down  in  section  2291  Bev.  Stat.  Dumas  could,  by  deed, 
executed  prior  ^to  June  15, 1880,  have  conveyed  the  homestead  away 
from  the  wife  and  children  so  far  as  the  right  of  purchase  under  said 
act  is  concerned.  He  devised  it  to  his  children,  and  thus,  to  the  extent 
of  his  power  and  in  event  of  his  death,  conveyed  it  away  from  the  wife 
who  had  abandoned  him,  and  secured  it  to  the  children  for  whom  it  was 
intended. 

Conveyances  may  be  by  deed,  taking  effect  upon  delivery;  or  by  de- 
vise, taking  effect  upon  death  of  devisor.  A  conveyance  by  will,  becom- 
ing effective,  is  as  complete  and  absolute  a  transfer  as  one  made  by 
deed.  A  proven  will  must  certainly  be  regarded  as  a  bona  fide  instru- 
ment in  writing,  attempting,  in  this  case,  to  transfer  the  homestead, 
and  actually  transferring  all  the  right  accrued  or  accruing  which  the 
homestead  party  had  to  convey.  This,  under  the  act  of  June  15, 1880, 
is  the  right  of  purchase  which  is  vested  in  the  transferee  when  a  bona 
fi4e  attempted  transfer  in  writing  has  been  made. 

It  would  be  an  anomaly  to  hold  that  Dumas  might  have  attempted 
to  convey  his  homestead  to  a  stranger,  and  so  have  clothed  the  stranger 
with  a  right  of  purchase  under  the  act  of  June  15, 1880,  but  that  be 
could  not  do  the  same  thing  with  his  own  children.  What  he  could  do 
by  deed  he  could  do  by  dejise,  the  latter  becoming  effective.  The  will 
bears  date  November  25, 1877.  Dumas  died  April  27, 1878.  Will  ad- 
mitted to  probate  June  1, 1878.  When  Mrs.  Dumas  made  her  cash  en- 
try in  1881,  the  rights  of  the  devisees  had  already  vested.  The  land 
waB  then,  and  had  been,  and  as  alleged  still  continues  to  be,  in  their 
X>ossession  and  occupation. 
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My  conclusions  are :  1.  That  the  devisee  has  the  legs^  right  of  par- 
chase  under  the  act  of  Jane  15, 1880,  as  ti^ansferee  by  will. 

2.  That  Dumas'  surviving  daughter  is  his  legal  successor,  by  law  as 
well  as  by  devise,  and  as  such  is  entitled  to  purchase  in  accordance 
with  the  principle  laid  down  in  the  Herrington  case. 

3.  That  the  widow,  in  this  case,  is  equitably  bfiurred  as  a  claimant 
nnder  said  act^ 

4u  That  the  legal  rights  and  the  equities  appear  to  be  merged  in  the 
complainant 

Cash  entry  No.  1,772  made  by  Mrs.  Charlotte  B.  F.  Dumas  is  accord- 
ingly held  for  cancellation,  and  Mrst  Allsop  will  be  permitted  to  make 
entry  of  the  land  under  the  second  section  of  the  act  of  June  15, 1880. 

Notify  all  parties  of  this  decision,  allowing  the  usual  time  for  appeaL 
The  resident  attorneys  will  be  no  itied  by  this  office. 


FORMAL  AFPLICATIOy-^CMOSS-EXAMINATJOy^COSTS. 

WiNTBES  V.  JOEDAN. 

Ab  Winters,  »  single  man  and  qualified  settler,  made  formal  application  before  his 
death  to  homestead  the  land  in  contest,  tie  was  competent  to  devise  his  right. 

The  cost  of  cross-examination  of  contestant's  witnesses  must  be  paid  by  ttie  defend- 
ant. 

CammisKtaner  MeFarland^  to  BegUt&r  and  Becewer^  Olympia^   Wmh.^ 

June  30, 1884. 

Gentlemen  :  I  have  examined  the  papers  and  testimony  in  the  case 
of  John  O.  Ward,  devisee  of  John  J.  Winters,  v.  William  L.  Jordan, 
forwarded  with  your  letter  of  March  7, 1884,  involving  the  NE.  J  of  SW. 
J  of  Sec.  30,  21  K,  6  E. 

Jordan  made  homestead  entry  No.  5,114,  May  15, 1883,  for  lots  1, 10, 
and  11,  KW.  J  of  8E.  J,  and  NE.  J  of  SW.  J  of  said  Sec.  30,  alleging 
settlement  January  1, 1882. 

Winters  made  homestead  application  May  31, 1883,  for  lot  8  and  the 
E.  i  of  SW.  \  of  said  Sec.  30,  alleging  settlement  August  1,  1878,  and 
claiming  improvements  to  the  value  of  (1,000,  which  application  you 
refused  June  4,  1883,  for  the  reason  that  a  portion  of  the  land  applied 
for,  to  wit,  the  NB.  J  of  SW.  J,  was  embraced  in  homestead  entry  No. 
5,114,  made  May  15, 1883,  by  William  L.  Jordan. 

Plat  of  the  survey  of  T.  21  N.  of  R.  6  E.  was  approved  March  16, 1883. 
Winters  made  his  application  May  31, 1883,  which  was  in  due  time  un- 
der the  act  of  May  14, 1880. 

Winters  died  in  the  hospital  at  Seattle  a  few  days  after  making  his 
application,  to  wit,  on  June  9, 1883,  bequeathing  to  John  0.  Ward  *'  all 
of  his  property,  both  real  and  personal,  of  every  kind  and  nature." 
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August  2, 1883,  Ward,  as  devisee  of  Winters,  filed  an  affidavit  with 
yon,  alleging  that  Winters  had  fally  complied  with  the  law  from  date 
of  settlement  up  to  the  time  of  his  death,  and  that  he  (Ward),  as  devisee, 
should  be  allowed  to  enter  the  tract  involved,  and  asked  that  a  hearing 
be  ordered  to  determine  the  matter  of  the  priority  of  settlement,  and,  to 
this  end,  that  Jordan's  entry  be  canceled  as  to  the  NE.  ^  of  SW.  J,  and 
that  he,  as  devisee  of  Winters,  be  allowed  to  make  homestead  entry  of 
the  same. 

You  set  October  7, 1883,  as  the  day  of  hearing,  personal  notice  was 
served,  both  parties  appeared,  and  the  testimony  was  taken. 

You  rendered  your  joint  opinion  that  Jordan's  entry  should  be  can- 
celed as  to  the  NE.  J  of  SW.  J  of  Sec.  30,  21 K,  6  E.,  and  Ward  al- 
lowed to  enter  the  tract. 

Jordan  appeals  to  this  office. 

The  testimony  shows  that  Winters  complied  with  all  the  requirements 
of  the  statute  from  the  date  of  his  settlement  up  to  the  date  of  his 
death;  that  he  was  qualified  to  make  a  homestead  entry;  that  he  ap- 
plied in  due  time  to  make  homestead  entry  of  the  tract  involved,  and 
that  he  was  a  single  man. 

Mr.  Winters,  had  he  lived,  would  have  been  entitled  to  the  tract  in- 
volved, and  inasmuch  as  he  made  formal  application  therefor,  I  am  of 
the  opinion  that  he  was  competent  to  devise  his  right  to  said  land. 

Your  decision  is  therefore  affirmed,  and  Jordan's  homestead  entry.  No. 
5,114,  is  held  for  cancellation  as  to  the  NE.  }  of  SW.  i  of  said  Sec.  30. 

Your  action  holding  that  defendant  must  pay  all  costs  for  the  cross- 
examination  of  contestant's  witnesses  was  in  accordance  with  the  in- 
stractions  of  this  office,  and  is  affirmed. 

Advise  the  interested  parties  of  this  action,  allowing  the  defendant 
sixty  days  in  which  to  appeal  therefrom,  and  in  due  time  make  the 
proper  report  to  this  office. 


15.  DTTBESS. 

DSBD  EXECUTED  UNDER— FINAL  PROOF. 

LoBENzo  Van  Gibson. 

Where  a  homestead  claimant's  final  proof  is  satisfactory,  except  that  he  has  made  a 
qaitclaim  deed  for  the  land  in  question,  he  should  be  allowed  an  opportanity  to 
prove  his  allegations  that  snch  deed  was  made  nnder  duress. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandy  January  22, 1884. 

Sir  :  I  have  considered  the  appeal  of  Lorenzo  Van  Oieson  from  your 
decision  of  January  19,  1883,  refusing  to  order  the  issuance  of  final 
papers  on  the  proof  submitted  by  him  under  his  homestead  entry.  No. 
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1,758,  for  the  B.  i  of  the  SW.  i  Sec.  12,  T.  13  K.,  R.  8  E.,  M.  D.  M.,  Sac- 
ramento,  Gal. 

You  state  that  the  pioof  is  in  all  respects  satisfactory,  except  it  ap- 
pears that  the  claimant  on  the  22d  of  January,  1881,  executed  a  quit- 
elaim  deed  of  the  tract  in  question  to  one  J.  A.  Hoagland. 

Olaimant  himself  testifies  to  the  execution  of  said  deed,  but  says  he 
was  forced,  through  threats  of  personal  violeuce  from  Hoagland,  to 
make  the  transfer,  he  being  at  the  time  indebted  to  said  Hoagland  to 
the  amount  of  two  hundred  dollars. 

He  also  alleges,  and  the  proof  goes  to  show,  that  he  is  still  in  quiet 
and  i>eaceable  possession  of  the  land,  never  haviug  surrendered  the 
same.  On  these  facts  yon  find  that  he  cannot  make  the  afGidavit  of 
non-alienation  required  by  section  2291  of  the  Revised  Statutes,  and 
you  therefore  decide  that  he  is  not  entitled  to  final  certificate,  at  least  not 
until  Uie  deed  in  question  shall  have  been  annulled  by  the  proper  court 
or  a  reconveyance  shall  have  been  made  by  Hoagland  of  his  interest  in 
the  land.  You  suspended  the  homestead  proof  presented  by  claimant, 
giving  him  a  reasonable  time  within  which  to  submit  evidence  showing 
annullment  or  reconveyance,  as  indicated. 

I  am  unable  to  agree  with  you  in  your  conclusion  that  the  execution 
of  the  quitclaim  deed  was  necessarily  such  an  act  as  to  deprive  claim- 
ant of  the  right  which  he  had  otherwise  acquired  to  receive  final  certi- 
ficate for  the  tract  entered  by  him  as  a  homestead.  It  is  true  section 
2291  of  the  Eevised  Statutes  forbdis  the  alienation,  prior  to  completion 
of  title  (except  as  provided  in  section  2288),  of  any  part  of  land  covered 
by  a  homestead  entry;  but  claiment  avers  that  through  threats  of  great 
bodily  harm,  and  in  order  to  protect  his  life,  he  was  forced  to  sign  the 
quitclaim  deed  to  Hoagland.  If  this  averment  be  true — and  the  circum- 
stances point  to  its  verity — ^I  do  not  think  his  act  can  properly  be  re- 
garded as  a  violation  of  section  2291  of  the  Eevised  Statutes.  Consent 
is  the  very  essence  of  a  contract.  Without  free  agency  there  can  be  no 
contract,  because  there  is  no  consent.  Where  there  is  compulsion  there 
is  no  free  agency,  no  actual  consent,  and  consequently  no  contract  in 
law.  A  deed  or  other  written  obligation  or  contract  procured  by  means 
of  duress  is  inoperative  and  void.  (Brown  v.  Pierce,  7  Wall.,  214;  Baker 
V.  Morton,  12  Wall.,  157;  United  States,  Lyon,  et  al  v.  Huckabee,  16 
WaU.,  431.) 

By  duress,  in  its  more  extended  sense,  is  meant  that  degree  of  severity, 
either  threatened  and  impending  or  actually  inflicted,  which  is  suffi- 
cient to  overcome  the  mind  and  will  of  a  person  of  ordinary  firmness. 
(2  Greenleaf  on  Evidence,  293.) 

This  doctrine  was  adopted  by  the  court  in  the  cases  above  cited. 

According  to  the  allegations  of  the  homestead  claimant,  it  is  applicable 
to  this  case. 

If  he  signed  the  quitclaim  deed  under  duress,  as  above  defined,  the 
instrument  should  be  treated  as  inoperative  and  void,  and  his  act  should 
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not  be  held  to  be  an  infraction  of  tbe  law  (section  2291  Kev.  Stat)  in 
such  a  sense  as  to  take  away  any  homestead  rights  which  he  may  other- 
wise have  acquired.  He  should  have  an  opportunity  to  furnish  proof 
in  support  of  his  averments,  and  if  the  facts  are  found  to  be  as  he  states, 
his  entry  should  be  finally  allowed  and  patent  should  issue,  the  proof 
being  in  other  respects  satisfa<}tory.  Your  decision  is  modified ;  and  you 
will  be  governed  in  further  considering  the  case  by  the  views  herein 
expressed. 


16.  EXCESS  OF  QUANTITY. 
APPROXIMATING  160  ACSES— EXCESS. 

Henby  p.  Sayles. 

Where  the  excess  above  160  acres  is  less  than  the  deficiency  would  be  shonld  a  sab- 
division  be  excinded  fi*om  tbe  enti7,  the  excess  may  be  included;  but  when  the 
excess  is  greater,  it  is  excluded. 

Commissioner  McFarland  to  Secretary  Teller^  September  8, 1883. 

Sib  :  On  the  3d  instant  yon  transferred  to  this  office,  for  report  thereon, 
a  communication  from  H.  P.  Sayles,  esq.,  of  Saint  Lawrence,  Dak., 
relative  to  a  ruling  made  by  me.  I  have  the  honor  to  state  that  the 
records  of  this  office  show  that  Henry  P.  Sayles  made  homestead  entry 
No.  1,748  January  17, 1883,  for  lots  1  and  2  and  S.  i  of  NB.  J  Sec.  1, T. 
112,  B.  67  W.,  Dakota,  containing  230.15  aci'es.  By  my  letter  G,  August 
17  last  (copy  herewith),  said  entry  was  suspended,  and  the  party  required 
to  approximate  his  entry  to  160  acres.  It  is  of  this  action  Mr.  Sayles 
complains. 

It  is  held  by  this  office  that  the  legal  subdivisions  embraced  in  said 
entry  do  not  comprise  a  technical  quarter- section.  Paragraph  5,  section 
2395,  Eev.  Stat.,  provides  as  follows : 

Where  the  exterior  lines  of  the  townships  which  may  be  subdivided 
into  sections  or  half-sections  exceed  or  do  not  extend  six  miles,  the 
excess  or  deficiency  shall  be  specially  noted,  and  added  to  or  deducted 
from  the  western  and  northern  ranges  of  sections  or  half-sections  in 
such  township,  according  as  the  error  may  be  in  running  the  lines  fi'om 
east  to  west  or  from  north  to  south.  The  sections  and  half-sections 
bounded  on  the  northern  and  western  lines  of  such  townships  shall  be 
sold  as  containing  only  the  quantity  expresse4l  in  the  returns  and  plats, 
respectively,  and  all  others  as  containing  the  complete  legal  quantity. 

It  is  assumed  that  this  provision  applies  to  the  lands  in  question,  as 
they  are  of  the  class  therein  referred  to. 

If  this  be  not  so,  then  it  follows  that  any  number  of  acres,  under  like 
circumstances,  may  be  embraced  in  an  entry,  which  certainly  was  not 
contemplated  by  the  homestead  law. 

It  will  be  seen  by  reference  to  a  tracing  showing  the  northern  tier  of 
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sections  in  T.  78  "S.y  E.  31  W.,  Iowa,  that  as  much  as  400  acres  could  be 
included  in  one  entry.    •    •    • 

It  is  an  established  rule  of  this  office  that  where  the  excess  above 
160  acres  is  less  than  the  deficiency  would  be  should  a  subdivision  be 
excluded  from  the  entry,  the  excess  may  be  included,  and  the  contrary 
when  the  excess  is  greater  than  the  deficiency. 

The  area  of  lots  1  aod  2  is  150.15  acres,  only  9.85  acres  less  than  ICO 
acres.  Add  to  the  lots  either  of  the  two  forties,  comprising  S.  ^  of 
the  NE.  },  and  the  area  is  190.15  acres,  an  excess  of  30.15  acres,  and 
adding  the  remainiug  40  acres — as  Mr.  Sayles  did — the  excess  is  70.15 
acres.  But  if  either  of  the  lots  and  the  S.  i  of  the  NE.  ^  were  embraced 
in  the  entry,  theu  the  deficiency  would  be  less  than  5«acre8. 

It  is  readily  observed  that  the  entry  can  easily  be  made  to  approxi- 
mate 160  acres  under  the  rule  above  announced.    *    *    * 

Approved  by  Secretary  Teller,  September  17, 1883. 


17.  PATLUBE  TO  MAKE  PBOOF. 

EXPIBATION  BY  LIMITATIONS-NOTICE  BY  LOCAL  0FFICEB8. 

Ghablbs  H.  Dablinoton. 

Cammi89ianer  McFarland  to  clerk  of  the  circuit  court,  PhillipSj  Wis.y  Sep- 

teinber  6, 1883. 

Sib  :  In  reply  to  your  letter  of  the  28th  ultimo  I  have  to  advise  you 
that  local  land  officers  are  required  to  notify  homestead  claimants  who 
have  not  made  proof  within  the  statutory  period,  and  allow  them  thirty 
days  within  which  to  show  cause  why  their  entries  should  not  be  can- 
celed, and  at  the  expiration  of  that  time  to  report  result  to  this  office. 

It  sometimes  occurs  that  entries  of  that  nature  are  overlooked  by  the 
district  land  officers,  and  remain  of  record  eight  or  more  years.  In 
cases  where  the  party  has  actually  abandoned  his  entry,  whiph  has  ex- 
pired by  limitation,  and  some  other  party  settles  on  the  land,  he  can 
acquire  no  rights  prior  to  cancellation  of  such  abandoned  entry )  and 
as  he  is  in  one  sense  a  trespasser,  the  local  officers  are  not  supposed  to 
know  of  his  settlement,  and  are  not  expected  to  notify  him  of  the  cau- 
cellation  of  the  existing  entry.  While,  no  doubt,  such  settlers  some- 
times lose  their  labor  and  improvements  by  another  party  being  first 
to  make  entry,  I  see  no  relief;  they  must  exercise  such  diligence  as 
will  best  enable  them  to  protect  theii  settlement  rights. 
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18.  FINAIi  PROOF. 

AFFIDAVIT-^CLEBK  AT    COUNTY  SEAT— COUNTY  LAND   IN  TWO  DIS- 
TRICTS. 

T.  0.  Saundees. 

Where  a  county  embraces  land  in  two  districts,  a  claimant  who  applies  for  land  in 
one  district  may,  under  the  act  of  March  3,  1877,  make  the  required  proof,  4&c., 
before  the  clerk  at  the  county  seat,  though  such  county  seat  is  located  in  the 
other  land  district. 

Commissioner  McFarland  to  clerk  of  the  district  courts  Minnewiikanj 

Dak.,  July  13, 1883, 

Sib  :  I  am  in  receipt^  by  reference  from  the  honorable  Secretary  of  t^e 
Interior,  of  your  letter  of  the  25th  ultimo,  in  which  you  state  that  your 
county,  Bamsey,  embraces  land  in  both  the  Grand  Forks  and  Devil's 
Lake  land  districts,  and  that  the  county  seat  is  situated  in  the  latter 
land  district.  Tou  ask  if  final  proof  in  support  of  homestead  and  pre- 
emption claims,  and  the  affidavit  of  a  homestead  applicant,  where  he 
or  some  member  of  his  family  is  residing  on  the  land,  can  be  made  be- 
fore the  proper  officer  at  the  county  seat  where  the  land  is  in  the 
Grand  Forks  district. 

In  reply  I  have  to  advise  you  that  it  can.  The  act  of  March  3, 
1877,  provides  that  the  proof  of  residence,  the  affidavit  of  non-alien- 
ation, and  oath  of  allegiance  required  to  be  made  by  section  2291,  Bev. 
Stat.,  may  be  made  before  the  judge,  or,  in  his  absence,  before  the  clerk 
of  any  court  of  record  of  the  county  and  State,  or  District  or  Territory, 
in  which  the  land  is  situated,  and  the  act  of  June  9, 1880,  authorizes 
the  same  to  be  done  in  pre-emption  cases. 

Section  2294,  Eev.  Stat.,  authorizes  in  certain  cases  the  preliminary 
affidavit  to  be  made  before  the  clerk  of  the  court  for  the  county  in 
which  the  land  is  situated. 

The  letter  written  to  De  Coster  and  Flemington  (Oopp's  L.  O.,  Jolie 
1, 1883),  to  which  you  refer,  had  reference  only  to  the  affidavits  of  tim- 
ber-culture claimants. 

The  act  of  June  14, 1878,  provides  that  the  affidavit  may  be  made 
before  the  register  or  receiver,  or  the  clerk  of  some  court  of  record,  or 
officer  authorized  to  administer  oaths  <<  in  the  district  where  the  land 
is  situated." 
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time  peescbibed—acts  march  3,  1879,  and  july  1,  1879. 

Jemima  Benbow. 

Parties  making  dow  or  additioual  entries  under  the  acts  of  March  3,  1879,  and  July 
1, 1879,  hive  seven  years  within  which  to  make  final  proof. 

A  homestead  entry  must  remain  of  record  nntil  legally  relinquished,  contested,  or  can- 
celed for  failure  to  make  final  proof. 

CammtMioner  McFarland  to  register  and  receiver j  Tracy j  Aiinn.j  August 

8,  1883. 

Gentlemen  :  I  am  io  receipt  of  yoar  letter  of  July  30, 1883,  contain, 
ing  tbe  following : 

Jemima  Benbow  made  original  homestead  entry  Ko.  8,152,  dated  Oc- 
tober 19, 1874,  for  W.  J  of  NE.  i  Sec.  34, 106,  37,  and  made  final  proof 
therefor  July  19, 1881,  final  certificate  No.  4,4G1 ;  and  she  made  additional 
homestead  entry  No.  11,004,  dated  July  19, 1881,  for  the  E.  i  of  NE.  J  Sec. 
34, 106, 37.  After  the  expiration  of  two  years  from  date  of  said  additional 
entry  No.  11,004,  notice  was  given  advising  her  that  the  time  fixed  by 
statute  had  expired  without  the  requisite  proof  being  filed  by  her,  and 
that  30  days  would  be  allowed  within  which  to  show  cause  why  her 
claim  should  not  be  adjudged  forfeited  and  her  entry  canceled. 

This  ofSce  has  no  knowledge  of  a  statutory  provision  limiting  the 
time  within  which  final  proof  may  be  made  upon  a  homestead  entry  to 
two  years  from  date  thereof.  The  only  statutory  provisions  refipecting 
time  for  making  final  proof  upon  homestead  entries  known  to  this  ofiice 
are  those  contained  in  Eevised  Statutes,  sections  2291  and  2305,  and 
tbe  acts  of  March  3  and  July  1, 1879.  The  first  of  these  provides  that 
"if  at  the  expiration  of  such  time"  [five  years],  "or  at  any  time  within 
two  years  thereafter  " — ^that  is,  seven  years  from  date  of  entry — the 
party  **  proves  by  two  credible  witnesses,"  &c.  The  second,  third,  and 
fourth  provide  that  no  patent  shall  issue  until  the  homestead  settler 
shall  have  <^  resided  upon,  improved,  and  cultivated  his  homestead  for  a 
period  of  at  least  one  year,"  thereby  forbidding  the  acceptance  of  final 
proof  prior  to  the  performance  of  those  acts. 

It  is  beld  by  this  office  that  a  homestead  party  making  an  additional 
or  new  entry  under  the  acts  of  March  3,  or  July  1,  1879,  is  entitled  to 
the  same  time  in  which  to  make  final  proof  as  is  granted  to  settlers  by 
section  2291,  Bev.  Stat.;  that  is,  seven  years  from  date  of  entry. 

Tour  notification  in  the  case  above  referred  to  was,  therefore,  un- 
authorized and  of  no  binding  force. 

You  add : 

We  are  now  informed  by  her  son,  W.  H.  Benbow,  that  his  mother 
(Jemima  Benbow)  is  dead,  and  that  the  heirs  do  not  intend  or  desire 
to  perfect  title  to  said  additional  entry,  and  prefer  that  the  same  be  can- 
celed. 

We  would,  therefore,  respectfully  recommend  that  said  additional 
homestead  entry  11,004  be  canceled. 

Action  cannot  be  taken  in  accordance  with  your  recommendation. 
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Tho  entry  must  reiuaiu  upon  the  records  until  legally  relinquished,  con^ 
tested,  or  canceled  for  failure  to  make  final  proof  within  the  period  pre- 
scribed by  law — seven  years  from  its  date. 


19.  PRAUBUIiENT— ENTRT. 

BELINQ  UISHMEyi—FBA  UD, 

ALLEN  B.  LeMMON. 

Baling  under  circular  letter  A,  of  January  12, 1883.    Selinquishment  within  a  month 

after  entry  is  presumptive  evidence  of  fraud. 

Commissioner  McFarla/nd  to  register  and  receiver ^  Wichita^  Kans.j  June 

16, 1883. 

GENTLEiiEN :  I  am  in  receipt  of  your  letter  of  the  6tli  instant,  trans- 
mitting the  relinqnishment,  dated  June  2, 1883,  by  Allen  B.  Lemmon, 
of  his  timber-calture  entry  l^o.  1,765,  made  April  24, 1883,  for  lots  5  and 
6,  the  SE.  J  of  the  NW.  J,  and  the  I^E.  J  of  the  S W.  J  of  Sec.  6,  T.  22 
S.,  R.  10  W. 

Ton  state  that  Mr.  Lemmon's  reputation  is  good  in  your  community, 
and  you  have  no  personal  knowledge  of  fraud  in  the  case,  but  that,  in 
view  of  the  fact  that  the  entry  is  of  such  recent  date,  you  forward  the 
same  for  my  consideration,  under  instructions  contained  in  circular 
letter  A,  of  January  12, 1883. 

Lemmon  states  in  his  relinquishment,  which  is  indorsed  on  the  back 
of  theduplicate  receipt,  and  is  signed  by  himself  and  Clara  M.  Lemmon, 
that  it  is  *'  for  value  received." 

At  the  time  he  made  the  entry  he  stated  under  oath  that  it  was  for 
the  cultivation  of  timber  and  for  his  own  exclusive  use  and  benefit, 
and  that  he  made  the  application  in  good  faith,  and  not  for  the  purpose 
of  speculation,  or  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person  or  persons  whomsoever,  and  that  he  intended  to  hold 
and  cultivate  the  land  and  to  fully  comply  with  the  provisions  of  the 
law. 

A  little  more  than  a  month  thereafter  he  relinquishes  his  entry  for  a 
valuable  consideration,  according  to  his  own  statement,  which  of  course 
is  proof  conclusive  that  the  relinquishment,  at  least,  wa«  made  the  sub- 
ject of  speculative  negotiation,  and  it  is  also  presumptive  evidence,  and, 
in  my  own  opinion,  clearly  indicates  that  the  entry  was  fraudulent  in 
\t%  inception,  the  party's  allegations  to  the  contrary  notwithstanding, 
and  it  is  therefore  not  capable  of  being  relinquished. 

Tour  action  in  withholding  your  acceptance  of  such  relinquishment  is 
accordingly  sustained,  under  paragraph  1  of  the  instruction  in  the  circu- 
lar referred  to  by  you,  and  the  said  entry  is  this  day  canceled  for  fraud, 
pursuant  to  paragraphs  3,  6,  and  9  of  the  said  instructions,  there  being 
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DO  proof  to  overcome  the  presumption  of  fraud^  as  provided  in  paragraph 
7  thereof. 

You  wUl  advise  Lemmon  at  once,  and  in  case  the  party  who  purchased 
the  relinquishment  has  filed  an  application  to  enter  the  tract,  you  will 
not  allow  him  any  preference  right  in  the  matter,  but  hold  the  land 
subject  to  proper  entry  by  the  first  legal  applicant  after  the  receipt  of 
this  letter. 

Kote  the  cancellation  on  your  records,  and  inform  this  office  thereof, 
as  heretofore  instructed  in  such  cases. 


act  of  june  15,  1880^fbaudulent  inceptions-collusion. 
United  States  v.  Augustus  Smith. 

A  question  of  alleged  fraud  and  iUegality  considered. 

Commksumer  McFarland  to  register  and  receiver y  Montgomery^  AIa,j 

June  18,  1883. 

Gentlemen  :  I  have  considered  the  case  of  the  United  States  v.  Au- 
gustus Smith,  involving  his  homestead  entry,  made  April  14, 1877,  for 
the  SW.  i  of  NB.  J  and  SE.  J  of  N W.  J  Sec.  4, 17  S.,  3  W.,  and  the  va- 
lidity of  his  cash  purchase  thereof,  under  the  second  section  of  the  act  of 
June  15, 1880,  cash  entry  So.  16,992,  June  20,  1881. 

A  hearing  in  said  case  was  directed  by  office  letter  of  December  12, 
1881,  upon  information  from  the  special  agent,  to  the  effect  that  said 
entry  was  fraudulent  in  its  inception,  and  maintained  and  perfected  by 
collusion  between  certain  parties  with  the  intent  of  defrauding  the  Gov- 
emmeut,  &c-  The  hearing  was  set  for  February  12, 1882,  postponed 
to  March  20, 1882,  and  again  postponed  to  June  27, 1882,  when  Augus- 
tus Smith,  John  H.  Brown,  f^ichard  0.  Bradley,  John  T.  Milner,  How- 
ard Douglas,  and  Gilbert  Jacks  appeared  at  your  office  and  gave  their 
testimony.  From  the  evidence  adduced  you  decided,  in  substance, 
that  Smith's  original  entry  was  fraudulent  at  its  inception,  that  he 
had  not  complied  with  the  law  as  to  residence  and  improvement,  and 
that  John  T.  Milner,  by  his  agent's,  famished  said  Smith  the  money  with 
which  to  make  said  cash  entry,  the  latter  thereafter  to  convey  the  land 
to  him  for  a  consideration  of  $300  per  acre. 

The  testimony  and  Smith's  original  homestead  affidavit  establish  the 
fact  that  the  said  affidavit  was  not  made  in  conformity  with  section  2294 
Bev.  Stat.  This  fact  would  no  doubt  render  the  homestead  entry  ille- 
gal because  not  made  according  to  law,,  and  would  be  good  cause  for 
cancellation  of  the  same,  but  per  se  is  not  evidence  of  fraud,  and  there 
is  no  other  evidence  in  the  record  that  establishes  fraud  in  the  entry  at 
its  inception.  Smith  simply  abandoned  the  land  after  entry,  and  after- 
wards, at  the  instance  of  John  H.  Brown,  relinquished  the  same,  and  at- 


94  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

tempted  to  make  a  transfer  to  liim.  Brown,  who  is  the  real  complainant 
in  this  case,  does  not  testify  that  this  entry  was  made  in  his  interest, 
even  though  he  loaned  Smith  the  money  with  which  to  pay  the  fees, 
commissions,  and  other  expenses  incident  to  the  entry. 

I  conclude,  therefore,  with  the  whole  record  before  mi»,  that  Smith's 
entry  was  not  fraudulent  at  its  inception,  and  so  decide. 

Tlie  irregularity  or  even  illegality  of  the  homestead  entry  at  its  in- 
ception is,  in  my  opinion,  no  bar  to  a  pnrchase  of  the  land  embraced 
therein  under  the  second  section  of  the  act  of  June  15, 1880,  as  that  act 
was  passed,  it  seems,  for  the  express  purpose  of  enabling  claimants,  in 
the  absence  of  a  complicmce  with  the  law^  to  acquire  title  to  the  land  by 
payment  of  cash  therefor. 

There  is  no  evidence  in  the  record  that  the  land  involved  is  coal  or 
mineral  land,  though  it  seems  to  be  situated  in  a  part  of  the  State  where 
coal  has  been  discovered  and  probably  mined. 

As  to  the  attempted  transfer  by  Smith  to  John  H.  Brown,  when  the 
matter  was  before  this  office  for  consideration  it  was  decided,  in  sub- 
stance, that  the  alleged  transfer  was  not  sufficient  to  entitle  Brown  to 
the  benefits  of  the  act  of  June  15, 1880  (vide  office  letter  of  June  0, 
1881).  Fo  appeal  therefrom  having  been  taken,  the  question  of  transfer 
assumes  the  nature  of  a  resjudicataj  and  should  be  eliminated  from  fur- 
ther consideration. 

As  to  the  issue  of  collusion,  the  evidence  shows  that  John  T.  Milner 
purchased,  through  the  agency  of  other  parties,  said  land  from  Smith, 
which  was  contracted  for  prior  to  Smith's  application  to  purchase  under 
act  of  June  15, 1880,  but  not  deeded  to  said  Milner  until  subsequent 
thereto.  It  appears  that  the  motive  that  prompted  the  purchase  was 
to  build  a  railroad  across  the  land  for  the  purpose  of  connecting  with 
adjoining  lands  owned  by  said  Milner,  and  not  with  any  fraudulent  in- 
tent. 

The  act  of  June  15, 1880,  permits  settlers  who  have  failed  to  comply 
with  the  homestead  laws  to  acquuce  title  by  purchase,  provided  the  land 
was  properly  subject  to  such  original  entry  and  no  subsequent  adverse 
right  has  attached  thereto,  unfettered,  however,  by  parol  agreement  of 
alienation  to  third  parties.  Therefore,  the  fact  that  Smith  contracted  to 
convey  said  land  does  not  disentitle  him  to  the  benefit  of  said  act. 
Further,  the  mere  fact  that  Smith,  subsequent  to  the  issuance  of  the 
final  receipt,  conveyed  by  deed  his  interest  in  said  land,  does  not,  in 
the  absence  of  fraud,  invalidate  his  entry.  Such  evidence  is  irrelevant 
to  the  issue,  except  it  forms  part  of  the  res  gestee. 

In  summing  up  the  testimony  I  am  of  the  opinion  that  the  issue  of 
fraud  and  collusion  has  not  been  established;  therefore  the  hearing  is 
hereby  dismissed. 

Ton  will  notify  all  parties  in  interest  of  this  conclusion. 
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not  for  purpose  of  a  jsome^void  ab  initio. 

Smith  v.  Bbandes. 

All  the  entry  of  Brandes  was  made  for  the  purpose  of  securing  the  land  for  the  use  of 
one  Bodolph,  and  not  for  the  purpose  of  a  home,  his  claim  was  invalid  ah  initio. 

Kin  a  contest  for  abandonment  the  char^j^e  is  not  proved,  but  the  evidence  shows  an 
illegal  inception,  the  entry  will  be  canceled. 

Secretary  Teller  to  Commissioner  McFarlandy  September  19, 1883. 

Sib:  I  have  coDsidered  thecaseof  Henry  H.  Smith  t?.  William  Brandes, 
involving  the  homestead  entry  of  Brandes  for  the  S.  i  of  the  NE.  ^  and 
the  K  i  of  the  SE.  i  of  Sec.  26,  T.  12  N.,  R.  4  W.,  Marysville,  CaL,  on 
defendant's  appeal  from  your  decision  of  Jnly  29, 1882,  holding  his  entry 
for  cancellation. 

The  township  plat  was  filed  in  the  local  office  Jnly  1, 1880,  and 
Brandes  made  his  homestead  entry  Jnly  13, 1880,  alleging  settlement 
November  11, 1876. 

The  contest  was  initiated  by  Smith,  December  11, 1881,  who  filed  an 
affidavit  alleging  <<  that  the  said  William  Brandes  has  wholly  abandoned 
said  tract,  and  changed  his  residence  therefrom,  and  that  he  never  h(vs 
resided  on  said  lands,  as  provided  by  law,  to  entitle  him  to  claim  the 
land ;  that  said  abandonment  has  been  for  a  longer  period  than  six 
months  since  making  his  said  entry,  and  prior  to  the  date  herein ;  that 
said  tract  is  not  settled  upon  and  cultivated  by  said  Brandes,  as  required 
by  law."  Whereupon  the  local  office  issued  a  citation  to  Brandes, 
December  23, 1881,  directing  him  to  appear  ''and  furnish  testimony  con- 
cerning said  alleged  abandonment.'' 

By  a  stipulation  of  counsel,  entered  into  at  the  beginning  of  the  hear- 
ing, it  was  agreed  that  the  plaintiff's  affidavit  should  be  so  amended  as 
to  include  only  the  six  months  next  preceding  the  initiation  of  the  con- 
test 

It  appears  from  the  evidence  that  for  several  years  piior  to  Brandes's 
entry  of  the  land  it  had  been  used  by  one  Bodolph,  in  connection  with 
other  lands,  as  a  sheep  range;  that  Eodolph  had  erected  thereon  a  cabin 
and  bam  and  inclosed  a  few  acres;  that  Brandes  is  a '^ herder,"  and 
has  been  in  Bodolph's  employ  for  five  or  six  years,  and  in  the  course  of 
his  employment  has  moved  about  from  place  to  place  whenever  it  was 
necessary  to  procure  a  new  range  for  his  flock,  being  frequently  on  this 
tract  for  short  periods  of  time  prior  to  his  entry  of  the  same.  It  also 
appears  that  in  March,  1880,  Brandes  claimed  a  different  tract,  and 
posted  a  notice  of  his  possessory  right  thereon.  He  testifies  that  he 
purchased  the  improvements  on  the  tract  in  question  from  Rodolph, 
that  he  paid  one  dollar  therefor  two  days  before  he  filed;  that  he  "paid 
cash  and  got  a  writing."  And  again  he  states  that  the  consideration 
for  the  improvements  was  permission  for  Rodolph  to  graze  his  sheep  on 
the  land.    It  appears  that  provisions  to  the  amount  of  four  dollars  per 
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week  were  furnished  to  Brandes  by  Eodolph,  for  which  he  claims  to  have 
settled  two  days  before  the  hearing. 

From  the  evidence  introduced  by  the  contestant  it  appears  that 
Brandes  was  generally  only  present  on  the  claim  when  in  charge  of 
Eodolph's  sheep,  but  it  does  not  appear  that  he  was  absent  therefrom 
six  months  at  any  one  time  since  the  date  of  entry. 

The  contestant,  Smith,  settled  on  the  land  in  March,  1880,  built  a 
house,  and  moved  into  it  in  May.  He  alleges  that  owing  to  the  miscar- 
riage of  a  letter  he  failed  to  learn  of  the  filing  of  the  township  plat  in 
time  to  make  his  entry  within  three  months  after  the  plat  wa«  filed. 

From  a  careful  examination  of  the  testimony  of  Brandes  it  is  apparent 
that  his  entry  was  in  fraud  of  the  homestead  laws,  being  made  for  the 
purpose  of  securing  the  land  for  the  use  of  Bodolph,  and  not  for  the 
purpose  of  a  home ;  hence  his  claim  was  invalid  ab  initio.  While  it  is 
true  that  he  may  have  maintained  a  nominal  residence  on  the  land,  if 
such  residence  was  in  the  interest  of  another  it  can  avail  nothing  as 
against  the  Government.  In  contests  of  this  nature  the  Government  is 
necessarily  a  party,  acting  on  the  information  of  the  contestant,  and 
whenever  such  a  state  of  facts  is  developed  as  establishes  conclusively 
that  an  attempt  is  being  made  to  acquire  title  to  public  land  in  fraud 
of  the  existing  laws,  this  Department,  in  the  exercise  of  its  supervisory 
powers,  has  always  maintained  the  right  of  the  Government  to  take 
such  summary  action  as  may  be  necessary  to  protect  its  interests.  In 
the  affidavit  filed  by  the  contestant,  on  which  the  citation  was  issued, 
sufficient  was  charged  to  warrant  an  inquiry  on  the  part  of  the  Govern- 
ment as  to  the  character  of  the  homestead  entry,  and  such  information 
having  come  within  the  knowledge  of  the  Government,  a  subsequent 
stipulation  between  the  contestant  and  homestead  claimant  limiting  the 
investigation  to  a  period  of  six  months  next  prior  to  the  initiation  of 
the  contest  will  not  operate  to  deprive  the  Government  of  the  full  value 
of  the  information  and  the  results  to  which  it  may  lead. 

Your  decision  is  therefore  affirmed. 


summary  action—contest. 
Condon  v.  Arnold. 

Where  a  party  makes  an  entry  in  fraad  of  the  homestead  laws,  a  contest  may  be 
ordered  at  any  time  to  defeat  snch  fraad  and  protect  the  interests  of  iSie  Govern- 
ment. 

Secretary  Teller  to  Commissioner  McFarlandy  Sonember  17, 1883. 

Sir  :  I  have  considered  the  case  of  Mahala  Condon  v,  Isaac  Arnold, 
involving  the  adjoining  farm  homestead  entry  made  by  Arnold  for  the 
S.  i  of  the  NW.  i  of  Sec.  36,  T.  24  K,  R.  33  W.,  Springfield,  Mo.,  on 
Arnold's  appeal  from  your  decision  of  November  23, 1882,  holding  for 
cancellation  said  entry. 
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April  7, 1882,  Arnold  made  bis  entry  for  the  land  above  described^ 
aad  May  25, 1882,  Mrs.  Gondou  filed  an  afiSdavit  for  contest,  alleging 
that  Arnold  owned  160  acres  of  land  adjoining  the  tract  entered,  at  the 
time  of  making  the  said  entry. 

On  the  hearing,  the  facts  as  developed  by  the  evidence  showed  that 
Arnold,  prior  to  April  4, 1882,  was  the  owner  of  and  resided  upon  the 
NE.  J  of  Sec.  35,  T.  24,  E.  33,  the  said  quarter  section  lying  contiguous 
to  the  land  included  within  his  adjoining  homestead  entry,  and  that  on 
the  date  last  mentioned  Arnold  made  a  bond  for  the  W.  ^  of  the  land 
last  described,  to  one  Bogers,  in  consideration  of  (400,  conditioned 
upon  the  payment  of  said  sum  within  three  years  to  the  said  Arnold, 
that  then  Arnold  would  execute  to  Rogers  a  deed  for  the  land.  It  was 
stipulated,  however,  in  the  said  bond,  that  until  the  payment  of  said 
sum  Arnold  was  to  retain  full  possession  and  control  of  the  land. 

It  also  appears  that,  at  the  time  Arnold  made  his  entry,  Mrs.  Condon 
had  commenced  the  erection  of  a  dwelling-house  upon  the  land  in  con- 
test, with  a  view  to  entering  the  same  under  the  homestead  laws,  but 
was  prevented  from  so  doing  by  the  prior  entry  of  Arnold. 

It  is  alleged  by  the  attorney  for  Mr.  Arnold  that  the  local  office  had 
no  authority  under  the  law  or  the  Eules  of  Practice  to  order  a  hearing 
on  the  question  raised  by  Mrs.  Condon's  affidavit. 

The  entry  as  made  by  Arnold  was  in  fraud  of  the  homestead  law. 
Section  2289  of  the  Eevised  Statutes  provides  that  "  every  person  own- 
ing and  residing  on  land  may,  under  the  provisions  of  this  section, 
enter  other  land  lying  contiguous  to  his  land,  which  shall  not,  with  the 
land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one  hun- 
dred and  sixty  acres." 

The  execution  of  the  bond  to  Rogers  conditioned  upon  the  contingency 
named  therein,  with  the  possession  and  control  of  the  land  reserved  to 
Arnold,  did  not  operate  to  deprive  the  said  Arnold  of  the  legal  owner- 
ship of  said  land ;  hence  at  the  time  of  his  entry  he  was  not  competent 
under  the  law  to  make  the  same,  for  the  reason  that  he  '^  already  owned 
and  occupied"  160  acres. 

Under  the  law,  your  office  and  this  Department  are  charged  with  the 
execution  of  the  laws  relative  to  the  distribution  of  the  public  laud 
among  competent  applicants,  and  this  Department  has  always  main- 
tained the  right  to  take  such  summary  action  as  may  be  required  to  pro- 
tect the  interests  of  the  Government,  whenever  such  a  state  of  facts  is 
shown  as  establishes  conclusively  that  an  attempt  is  being  made  to  ac- 
quire title  to  public  land  in  fraud  of  the  existing  laws.  (Smith  v. 
Brandes,  10  Copp's  L.  O.,  p.  209.) 

I  am  of  the  opinion  that,  while  the  law  makes  no  express  provision  for 
contests  of  this  character,  nevertheless  the  Department  being  advised 
as  to  the  facts  in  the  case,  and  the  entry  appearing  fraudulent,  it  should 
be  canceled. 
Yonr  decision  is  accordingly  affirmed. 
4531  L  o 7 
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20.  HEIBS  OF  BECEASED  HOMESTEADER. 

ALIEN  HEIRS— ACT  JUNE  15,  1880. 

To  whom  the  rights  of  a  deceased  homesteader  descend.    Alien  heirs  may  purchase 

nnder  the  act  of  June  15,  1880. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Taylor^s  FallSy 

Minn.y  May  21, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  May  5, 1 883,  as  follows : 

lu  case  of  a  mau  dying,  and  at  the  time  holding  a  homestead,  can  an 
alien  heir  or  heirs  enter  his  homestead  land  under  the  act  of  June  15, 
1880  f    An  entry-man  has  died  here,  and  his  relations  reside  in  Canada. 

Before  any  heirs  can  legally  be  permitted  to  purchase  the  land  em- 
braced in  the  entry  of  a  decased  homestead  party,  it  must  be  shown  that 
the  entryman  left  no  widow.  This  fact  being  established,  the  rights  of 
infant  children,  under  section  2292,  Bev.  Stat.,  must  next  be  protected. 
If  it  be  shown  that  neither  widow  nor  infant  children  survive  the  entry- 
man,  then  the  rights  of  other  heirs  may  be  considered,  and  they  may 
be  permitted  to  acquire  title  in  any  of  the  methods  prescribed  by  law. 
In  the  event  that  they  elect  to  purchase  the  land,  as  provided  by  second 
section  of  act  of  June,  1880,  it  is  immaterial  whether  they  be  citizens 
or  aliens.  There  is  nothing  in  the  statutes  prohibiting  aliens  from  pur- 
chasing lauds  subject  to  private  entry,  and  the  effect  of  the  second  sec- 
tion of  act  of  June  15, 1880,  is  to  render  lands  affected  by  it  subject  to 
private  entry  by  the  persons  entitled  to  the  benefit  of  its  provisions. 


cash  entry,  act  june  15,  im).segeegation  contestant. 

Whitney  v.  Maxwell. 

While  a  homestead  entry  remains  uncanceled,  another  entry  of  any  Mnd  cannot  be 
allowed.  A  contestant  acquires  no  right  to  the  land  until  the  entry  is  canceled. 
The  cash  entry  in  question  hy  the  heirs  is  aUowed  to  stand. 

Secretary  Teller  to  Commissioner  McFarlandj  June  13, 1883. 

Sir  :  I  have  considered  the  appeal  of  James  M.  Whitney  from  your 
decision  of  July  3, 1882,  approving  the  purchase  by  the  heirs  of  George 
H.  Maxwell,  deceased,  under  the  act  of  June  15, 1880,  of  the  K  J  of 
the  NE.  J  and  the  SW  J  of  the  NE.  i  of  Sec.  25,  and  the  SB.  i  of  the 
SE.  I  of  Sec.  24,  T.  6,  B.  3,  Deadwood,  Dak.,  and  also  the  appeal  of 
Hiram  Mahoney  from  the  same  decision,  involving  the  same  lands, 
holding  his  entry  for  cancellation. 

It  appears  that  George  H.  Maxwell  made  soldier's  homestead  entry 
of  the  tracts  March  20, 1879,  and  died  January  1, 1881 ;  that  Whitney 
commenced  a  contest  against  this  entry  January  27, 1882,  alleging  Max- 
weirs  death  and  abandonment  of  the  tracts,  and  that  on  March  6th  fol- 
lowing, on  the  day  assigned  for,  but  before,  the  hearing,  David  B.  Max- 
well, in  behalf  of  himself  and  the  other  heirs  at  law  of  George  H.  Max- 


DECISIONS   BELATING   TO   THE   PUBLIC   LANDS.  99 

well  (wbo  left  neither  widow  nor  children),  applied  to  purchase  the 
tracts  under  the  second  section  of  the  act  of  June  15, 1880.  The  pro- 
eoedittgs  in  contest  were  thereupon  8usi>ended  by  agreement  of  i>arties 
to  wabie  the  local  officers  to  take  your  instructions  in  the  matter.  On 
July  3  following  you  authorized  the  heirs'  purchase  of  the  tracts,  and 
OQ  August  26  they  made  cash  entry  therefor.  Whitney  and  Mahoney 
appealed  from  your  decision,  and  no  further  proceedings  have  been  had 
in  the  contest. 

Ch  February  7, 1882,  Mahoney  was  permitted  to  make  homestead  en- 
try of  the  tracts,  subject  to  Maxwell's  entry  and  to  Whitney's  contest. 
This  e&tary  was  dearly  erroneous.  A  homestead  entry  is  a  segregation 
and  an  appropriation  of  the  land  covered  by  it,  and  while  it  remains 
nncaneelled  the  land  is  not  subject  to  further  entry.  Mahoney's  entry, 
made  during  the  existence  of  Maxwell's  entry,  was  illegal,  and  I  affirm 
your  decision  holding  it  for  cancellation. 

The  only  question  is,  therefore,  between  Whitney  and  the  heirs  of 
Greorge  H.  Maxwell,  and  the  former  has  no  right  by  virtue  of  his  con- 
test, which  is  his  only  claim.  The  case  of  Gohrmau  v.  Ford  (Oopp, 
April,  1881),  and  subsequent  decisions  of  this  Department,  are  to  the 
effect  that  a  contestant  acquires  no  right  under  the  act  of  May  14, 1880, 
or  other  law,  prior  to  cancellation  of  the  entry  he  contests,  and  that 
the  entryman  may  purchase  at  any  time  prior  to  cancellation  of  his 
entry  under  the  act  of  June  15,  1880.  His  entry  remaining  intact  on 
the  records,  (George  H.  Maxwell,  if  living,  might  have  purchased  at  the 
date  of  application  therefor  by  his  heirs,  and  this  right  descends  to 
them  upon  his  death  under  section  2291  of  the  Eevised  Statutes. 
I  affirm  your  decision  approving  the  cash  entry  of  the  heirs. 


FINAL  CEBTIFICATE-'FEME  SOLE, 
OOBA  E.  Habper. 

la  this  case  the  title  in  which  to  issae  final  certificate  Bhoald  be  '*  Cora  £.  Harper, 
oipban  child  of  Benben  S*  Harper,  deceased/'  with  a  right  as /erne  sole  to  another 
homestead  in  her  own  person. 

Gammis^ioner  McFarland  to  register  and  receiver^  Fargoy  DaJc.j  June22j 

1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  September  14, 1882, 
in  which  you  transmit  for  instructions  from  this  office  ^'  final  proof  of- 
fered by  Cora  E.  Harper,  on  homestead  entry  9172,  made  October  13, 
1881,  NE.  i  6, 135,  55,  by  Amanda  J.  Harcourt,  guardian  of  Cora  E. 
Harper,  minor  orphan  child  of  Beuben  S.  Harper,  deceased.  (Section 
2307,  Bev.  Stat.) 

From  evidence  submitted,  it  ai)poars  that  this  homestead  entry  9172 
was  initiated  by  one  i)er8on  and  perfected  by  another,  though  the  claim 
m  e$$e  remains. 
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Becord  evidence  (from  War  Department)  shows  that  Beuben  S.  Har- 
per x>erformed  about  four  years  of  military  service  daring  the  war  of 
the  rebellion.  Amanda  J.  Harconrt,  the  mother  of  Cora  E.  Harper, 
minor  orphan  child,  &c.,  did,  as  guardian,  make  homestead  entry^  seek- 
ing to  utilize  aforesaid  military  service  of  her  deceased  husband  afore- 
said, in  behalf  of  his  child,  she  (Harcourt)  having  lost  the  ustu  Jructtu 
of  said  military  service  by  reason  of  another  marriage. 

She  testified  in  her  petition  to  the  probate  court  (seeking  letters  of 
guardianship)  that  Cora  E.  Harper  was  nineteen  years  of  age  August 
25, 1880. 

Cora  E.  Harper  testifies  (form  4369)  that  she  was  twenty-one  years 
of  age  on  25th  Aagust,  1882 ;  and  it  also  appears  that  previous  to  at- 
taining her  majority,  to  wit,  August  8, 1882,  she  initiated  and  kept  up 
actual  residence  on  the  land  in  question. 

'<  House  12  by  14  feet,  lumber,  and  well,  and  27  acres  broken  (crop 
of  8  acres)"  constitute  the  improvements  as  shown ;  '<  value,  $275.00." 

The  ^' proof  "  is  still  deficient  in  two  instances,  viz :  It  was  made  Sep- 
tember 12, 1882,  before  Charles  D.  Austin,  clerk  district  court,  Bansom 
County,  Dakota,  who  neglected  to  certify  to  the  absence  of  the  judge 
(Act  March  3, 1877),  and  the  register  failed  to  certify  as  to  the  posting 
of  published  notice,  &c.  You  will  cause  these  omissions  to  be  properly 
supplied. 

This  done,  the  case  resolves  itself  into  a  question  as  to  proper  title 
in  which  to  issue  final  certificate  and  receipt.  Of  this  I  would  decide 
that  ^<  Cora  E.  Harper,  orphan  child  of  Beuben  S.  Harper,  deceased," 
would  meet  the  case. 

For  it  accurately  sets  forth  the  basis  upon  which  patent  should  issue 
and  embodies  the  fact  that  Cora  E.  Harper,  in  the  status  of  ^feme  solCj 
is  possessed  of  a  homestead  right  in  her  own  person,  apparently  not  yet 
utilized. 

Upon  payment  of  final  commissions,  and  supplying  deficiencies  cited 
above,  you  will  issue  final  certificate  and  receipt,  with  a  reference  thereon 
to  this  letter  "  C."  by  date. 


entbyman  unnaturalize d^final  proof. 
Minor  child  of  Amadus  Suokpull. 

Final  proof  by  the  minor  child  of  a  deceased  en  try  man  who  was  nnnataral*zed  at  date 

of  death. 

Acting  Oofdmissioner  Harrison  to  A.  B.  Hays^  Culhnanj  Ala,^  August  18, 

1883. 

Sib  :  Referring  to  yours  of  the  8th  instant,  asking  whether  the  minor 
child  of  Amadus  Suckfiill,  who  made  homestead  entry  N'o.  7324,  April 
18, 1 877,  for  the  K  J  S W.  i  of  Sec.  24,  9  S.  3  W.,  can  make  final  proof 
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in  support  of  said  entry  (the  settler  died  July  9, 1879,  not  having  ob- 
tained a  certificate  of  nataralization,  bat  having  filed  his  declaration  of 
intention  to  become  a  citizen),  I  have  to  say,  that  if  the  cultivation  was 
continued  after  the  settler's  death  by  the  minor  child,  either  in  person 
or  by  proxy,  final  proof  may  be  made  by  the  child  (she  being  nineteen 
years  of  age,  by  yonr  statement),  or  by  her  guardian,  upon  filing  there- 
with satisfactory  evidence  that  she  took  the  oaf  hs  prescribed  by  law  as 
required  by  section  2L68,  Eev.  Stat. 

For  further  information  you  are  respectfully  referred  to  the  local 
offices. 


final  proof. 
Minor  Ghild— Guardian. 

If  child  becomes  of  age  prior  to  time  of  making  final  proof  the  final  affidavit  mnst  be 

made  by  the  beneficiary. 

Commissioner  McFarland  to  J.  F.  jPobom,  (hand  BapidSj  Nebr.y  Feharary 

18, 1884. 

Sir  :  In  reply  to  your  letter  of  the  4th  instant,  referred  to  this  office 
by  the  honorable  Secretary  of  the  Interior,  I  have  to  advise  you  that 
where  a  guardian  makes  a  homestead  entry  for  the  minor  orphan  child 
of  a  deceased  soldier,  and  said  child  becomes  of  age  prior  to  time  of 
making  final  proof,  the  final  affidavit  must  be  made  by  the  beneficiary, 
as  the  guardianship  ceases  when  the  child  becomes  of  age.  In  such  an 
event  the  child  would  not  have  to  establish  residence  on  the  land,  but 
would  be  responsible  for  keeping  up  the  improvements  and  cultivation 
from  the  date  of  becoming  of  age. 


21.  INSANE    CliAIMANT. 

guabdian— final  proof,  act  of  june  8.  1880. 

Susan  E.  Findley. 

Proceedloga  snggested  to  protect  the  interests  of  a  homestead  claimant  who  haa  bon.i 

^  sent  to  an  insane  asylum. 

Commissioner  McFarland  to  John  Q.  Winston^  sr.j  Meltonsville,  Ala.^  Ao- 

vember  30, 1883. 

Sib  :  I  am  in  receipt  of  yours  of  the  19th  instant,  stating  that  Snsau 
E.  Findley,  who  made  homestead  entry  ISo.  10307,  at  Huntsville,  Ala., 
January  29, 1880,  for  theE.  J  NE.  i,  NW.  i  SE.  J,  and  SW.  i  NE.  i  of 
Sec.  7,  7  S.,  5  E.,  has  been  sent  to  the  insane  asylum,  and  asking  how 
you,  as  her  next  friend,  must  proceed  in  order  to  save  harmless  her 
homestead,  &c.  . 
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In  reply  I  have  to  state  tUat  uuder  the  provisions  of  the  act  of  Jane 
8, 1880,  the  duly  appointed  gaardian  or  trustee  of  a  homestead  settler 
who  has  become  insane  prior  to  making  final  proof  can,  after  the  expi- 
ration of  five  years  from  date  of  entry,  make  the  required  proof  s^nA 
payment  for  the  benefit  of  the  insane  party,  without  reference  to  the 
requirements  of  the  law  as  to  residence  and  cultivation  during  the  ex- 
istence of  the  insanity,  provided,  however,  the  settler  complied  in  good 
faith  with  the  homestead  law  up  to  the  time  the  disability  began. 

Should  the  insane  party  become  sane  at  any  time  prior  to  the  expini- 
tion  of  five  years  from  date  of  entry  she  will  be  required  to  resume  her 
residence  on  and  cultivation  of  the  land. 

It  would  be  advisable  for  the  guardian  or  trustee  to  file  in  the  local 
office  proof  of  his  authority  to  act,  together  with  his  address,  in  order 
that  he  may  be  notified  of  any  attack  that  might  be  made  upon  the  ^ 
entry. 


ADVERSE  CLAIM'-WIEE  OF  INSANE  SETTLER, 

Eben  Bugbee. 

A  homestead  cntryman  foand  upon  his  land  the  family  of  an  insane  settler.  Not- 
withstanding there  was  no  adverse  claim  of  record,  he  was  allowed  to  make 
another  homestead  entry  elsewhere  without  prejudice,  and  the  wife  of  the  insane 
settler  was  permitted  to  enter  the  land  in  her  own  name. 

Cammiasioner  McFarland  to  register  and  receiverj  Fargo^  Dak.^  Janu- 
ary 11, 1884. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  October  25, 1883,  trans- 
mitting— 

The  application  of  EbenBugbee,  for  cancellation  of  his  homestead  entry 
No.  12685,  April  27, 1883,  8W.  i  20, 130, 62,  and  restoration  of  his  home- 
stead right. 

You  further  state — 

After  examining  the  case  carefully,  we  are  of  opinion  that  this  is  one 
of  those  cases  which  should  receive  the  relief  asked  for,  not  only  on 
account  of  the  hardship  it  would  entail,  but  also  upon  the  merits  of  the 
case  itself. 

What  yon  base  your  opinion  on  does  not  appear  from  the  case  as  pre. 
sented  by  your  office,  or  by  the  duly  corroborated  affidavit  of  the  said 
Eben  Bugbee,  submitted.  For  although  it  is  alleged  (in  the  affidavit) 
by  Claimant  Bugbee  that  ^<  when  he  came  to  said  tract  with  a  view  to 
commencing  his  settlement  and  improvements  thereon  (on  or  about  the 
6th  day  of  May,  1883)  he  discovered  that  one  Townley  Brown  had  prior 
to  the  date  of  his  (this  deponent's)  homestead  entry  made  settlement 
on  said  tract,  to  wit,  on  April  12, 1883  (as  this  deponent  is  informed  and 
verily  believes);  that  the  said  Townley  Brown  had,  on  or  about  said  6th 
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day  of  May,  1883,  a  habitable  dwelliug  and  about  five  acres  of  break- 
ing on  said  tract,  and  was  residing  in  said  house; "  yet  it  does  not  ap- 
pear from  our  tract  book  that  any  prior  adverse  claim  has  been  made 
of  record. 

The  letter  of  Eben  Bugbee,  dated  December  7, 1883,  addressed  to 
Hon.  Horace  Austin,  Fargo,  Dak.,  is  before  me,  and  becomes  an  acci- 
dent of  the  case. 

it  affords  apparently  reliable  information,  and  throws  considerable 
light  upon  the  alleged  facts,  and  as  from  its  annotations  it  appears  to 
have  been  returned  to  the  writer  (and  by  him  submitted  to  this  office) 
^y  jou^  uncontradicted  as  to  it«  statements,  it  is  presumed  that  the 
writer  fairly  presents  his  caae  therein. 

Mr.  Bugbee  states  in  said  letter : 

And  on  visiting  said  tract  found  it  occupied  by  one  Townley  Brown, 
who  had  made  improvements  thereon,  according  to  my  best  knowledge 
and  belief.  I  then  advised  with  Mr.  Sknse,  who  said  my  right  would  be 
restored.  After  hesitating  as  to  the  best  course  to  pursue,  I  was  shown 
letter  from  you  to  McCarty  &  Geer,  of  Ellendale,  Dickey  County,  Da- 
kota, who  assumed  to  act  for  Mrs.  Townley  Brown,  after  succeeding  her 
insane  htisband  on  the  above-named  quarter,  he,  Townley  Brown,  l^ing 
but  a  short  time  prior  removed  to  Kalamazoo,  Mich.,  Insane  Asylum, by 
the  conuty  commissioners,  the  substance  of  which  was,  if  it  could  be 
shown  by  two  creditable  affidavits,  that  myself,  Bugbee,  relinquished  in 
the  interest  of  peace,  harmony,  and  good  wiU,  and  for  no  valuable  con- 
sideration. I  apprehend  she,  Mrs.  T.  Brown,  will  have  no  trouble  in 
making  final  proof. 

(Signed,)  HOEAOE  AUSTIN. 

Mr.  Bugbee  refers,  as  to  the  facts  alleged^  to  a  physician,  to  the  county 
commissioner  of  Dickey  County,  and  to  sundry  citizens,  and  I  see  no 
reason  to  doubt  the  accuracy  of  his  statement  (in  his  letter),  as  well  as 
the  allegations  of  his  affidavit. 

In  view  of  all  the  foregoing  I'will  recognize  the  plea  that  Eben  Bug- 
bee has  made  a  homestead  entry  subject  to  the  prior  rights  of  an  actual 
settler,  and  I  have  this  day  canceled  homestead  entry  ]S'o.  12685,  as 
without  prejudice.  You  will  so  advise  Mr.  Bugbee,  and  instruct  him  at 
the  same  time  that  the  matter  of  <^  with  credit  for  fee  and  commissions 
already  paid,"  will  be  subject  to  instructions  as  laid  down  in  circular  M, 
December  1, 1883. 

You  will  at  the  same  time  notify  the  so-called  Mrs.  Townley  Brown, 
that  since  her  husband  is  in  a  state  of  <^  civil  death,"  she  will  be  allowed 
thirty  days  (from  date  of  notice)  within  which  to  make  entry  for  the 
SW.  ij  20, 130,  62,  as  an  actual  settler,  and  in  her  own  name  and  right 
as  head  of  a  family. 

For  it  will  be  observed  that  as  Townley  Brown  has  not  initiated  a 
claim  which  was  of  record  prior  to  his  being  delared  insane,  his  case 
does  not  come  within  the  provisions  of  the  act  of  June  8, 1880.  [  Vide  cir- 
cular July  17, 1880.) 
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22.  JOINT  CASn  ENTRY. 

several  entries  embracing  same  tract. 
Stone  v.  Banegas  and  Holloban. 

A  parfc  of  ibe  township^  including  the  tract  in  diBpnte,  was  surveyed  and  the  plat 
thereof  filed  in  local  office  in  1857.  The  remainder  of  the  township  was  surveyed 
in  1861|  and  the  plat  of  the  whole  was  filed  (ii)  local  office)  July  8,  1881.  Each 
of  the  entries  was  made  within  three  mouths  from  that  date,  and  was,  therefore, 
within  the  required  time  under  the  third  section  of  the  act  of  May  14, 1880,  and  the 
three  conflict  as  to  the  tract  in  question.  Stone  and  Banegas  allowed  to  make 
Joint  cash  entry. 

Secretary  Teller  to  Commissioner  McFarland^  December  28, 1883. 

Sir:  I  have  considered  the  case  of  Mathias  Stone,  jr.,  v,  Manuel  Bane- 
gas  and  William  Holloran,  involving  the  SE.  J  of  the  NE.  J  of  Sec.  33; 
T.  11  S.,  E.  2  E.,  Los  Angeles,  Gal.,  on  appeal  bv  Banegas  and  Hollo- 
ran  from  your  decision  of  February  28, 1883,  holding  their  entries  as  to 
the  tract  in  dispute  for  cancellation  and  awarding  it  to  Stone. 
^  Stone  made  homestead  entry  of  the  tract  (with  others)  September  7, 
1881,  alleging  settlement  in  April,  1873;  Banegas  made  a  like  entry  for 
the  tract  (with  others)  July  25, 1881,  alleging  settlement  in  1863,  and 
Holloran  made  a  like  entry  for  the  tract  (with  others)  September  28, 
1881,  alleging  settlement  in  June,  1878. 

A  part  of  the  township,  including  the  tract  in  dispute,  was  surveyed 
and  the  i)lat  thereof  was  filed  in  your  office  in  1857.  The  remainder  of 
the  township  was  surveyed  in  1881,  and  the  plat  of  the  whole  was  filed 
in  the  local  office  July  8, 1881.  Each  of  the  entries  was  made  within 
three  months  from  that  date,  and  was,  therefore,  within  the  required 
time  under  the  third  section  of  the  act  of  May  14, 1880,  and  the  three 
conflict  as  to  the  tract  in  question.  !N^either  party  resides  ux)on  it,  but 
Stone  and  Banegas  had  improvements  upon  it  before  the  filing  of  the 
plat.  Banegas  undoubtedly  settled  before  Stone,  but  whether  the  tract 
in  question  was  within  his  claim  prior  to  the  settlement  of  Stone  is  a 
disputed  question,  which  the  testimony  does  not  conclusively  settle. 
Hence  you  differ  from  the  local  officers  in  this  respect,  thej^  awarding 
the  tract  to  Banegas.  There  is  also  unsatisfactory  testimony  a«  to  cer- 
tain alleged  arrangements  between  them  respecting  their  dividing  line, 
and  also  as  to  whether  certain  private  surveys  of  the  claims  clearly 
show  the  tract  to  belong  to  either. 

In  view  of  the  doubts  as  to  the  legal  rights  of  Stone  and  Banegas,  I 
a«iopt  my  ruling  of  October  1, 1883,  in  the  case  of  Barton  v.  Stover  (be- 
tween a  pre-emptor  and  a  homestead  entryman),  which  held  that  the 
spirit  of  section  2274  of  the  Eevised  Statutes  had  in  view  the  settle- 
ment rather  than  the  nature  of  the  claim,  and  that  its  provisions  would 
embrace  a  homestead  settlement,  although  its  terms  had  reference  to 
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a  l>re-emption  settlement  only,  aud  hence  tiiat  in  such  case  a  joint  entry 
might  be  awarded.  This  view  is  enforced  by  the  provisions  of  the  act 
of  May  14, 1880,  which  extends  to  persons  claiming  under  the  home- 
stead law  the  same  rights  in  respect  tx)  the  date  of  their  settlement  as 
are  allowed  to  pre-emption  settlers. 

I  therefore  award  to  Stone  and  Banegas  a  joint  cash  entry  of  the 
tract  in  dispute,  directing  that  if  either  fails  to  unite  therein  within 
ninety  days  from  notice  hereof,  the  tract  be  awarded  to  the  other;  and 
as  HoUoran  had  no  improvements  on  the  tract  his  entry  as  to  it  will  be 
canceled. 

Your  decision  is  modified  accordingly. 


23.  liAND    OFFICERS. 

8i8teb  of  beceiver'-entrt  valid. 
Livingston  v.  Page. 

A  homestead  entry  by  a  sister  of  the  receiver  is  not  objectionable  on  that  account  alone. 

Commissioner  McFarland  to  register  and  receiver ^  Mitchell^  DaTc^  June  21, 

1883. 

Gentlemen:  I  have  considered  the  case  of  James  F.  Livingston  v. 
Cynthia  B.  Page,  involving  homestead  entry  No.  20471,  made  Jane  16, 
1882,  for  the  NB.  i  of  Sec.  13,  T.  102,  E.  63,  Mitchell  series. 

Hearing  ordered  by  this  office  February  24th  last,  the  complaint  alleg- 
ing illegality  of  the  entry  because  of  the  intimate  and  confidential  re- 
lations existing  between  claimant  and  Hiram  Barber,  jr.,  receiver;  also 
abandonment. 

N'otice  of  contest  issued  March  15,  and  parties  cited  to  appear  before 
W.  L.  Warren,  probate  judge  of  Davison  County,  Dakota,  April  19, 1883. 

The  evidence  discloses  (and  it  is  hot  denied)  that  Cynthia  B.  Page  is 
a  sister  of  the  receiver,  but  this  fact  is  the  only  allegation  in  the  com- 
plaint touching  the  validity  of  the  entry  that  is  supported  by  the  evi- 
dence. This  fact,  of  itself,  is  not  sufficient  to  invalidate  the  entry.  Nor 
does  it  appear  ftom  the  evidence  that  claimant  is  a  member  of  the  re- 
ceiver's family,  or  that  she  is  an  employ^  of  your  office ;  therefore,  follow- 
ing my  decision  in  the  case  of  Charles  L.  Cronk  v.  Paul  E.  Page,  Mitchell, 
Dak.,  the  contest  is  dismissed. 

Notify  the  parties  in  interest  and  allow  the  usual  time  for  appeal. 
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BEGISTER--^ INCEPTION  BIGHT-^RESIGNATIO^^FINAL  FBOOF, 

F.  H.  Merrill. 

Merrill  filed  desert-land  declatory  statement  in  1881,  was  appointed  register  of  a  land 
office  in  1882,  resigned  in  1883,  and,  after  his  resignation  was  accepted,  bnt  whilst 
still  performing  the  duties  of  the  office,  applied  for  permission  to  relinquish  part 
of  said  land  and  enter  it  as  homestead.    Application  denied. 

Secretary  Teller  to  OommisHoner  McFarUmdj  April  24, 1884. 

Sir:  I  have  considered  the  case  presented  by  tUe  appeal  of  Mr.  F. 
H.  Merrill  from  your  decision  of  November  20, 1883. 

It  appears  that  Mr.  Merrill  July  5, 1881,  filed  his  desert-land  declara- 
tory statement  for  640  acres  in  Sees.  4  and  5,  T.  29  N.,  B.  13  E.,  Siisan- 
ville,  Cal.,  under  the  act  of  March  3, 1875  (18  Stat.  495),  providing  for 
the  sale  of  desert  lands  in  Lassen  County,  Oalifornia. 

In  1882  Mr.  Merrill  was  appointed  register  of  the  local  office  at  Susan- 
ville.  October  30,  1883,  he  made  application  to  your  oflBce  for  permis- 
sion to  file  a  relinquishment  for  IGO  acres  of  said  land,  and  make  home- 
stead entry  therefor.  He  assigned  as  reasons  for  such  application  that 
his  resignation  as  register  had  been  accepted ;  that  he  had  expended  a 
large  sum  in  the  purchase  of  certain  improvements  situated  on  said 
tmct ;  that  he  feared  he  would  be  unable  to  secure  title  under  the  desert- 
land  act  because  of  his  inability  to  procure  the  water  necessary  for  the 
i^clamation  of  the  land;  that  if  the  application  was  granted  he  would 
be  enabled  to  save  his  improvements,  which  he  otherwise  was  in  dan- 
ger of  losing.  He  also  asked  whether,  if  allowed  to  make  the  desired 
homestead  entry,  he  would  be  credited  thereon  with  the  period  of  his 
occupancy  of  the  land  under  the  existing  filing,  such  credit  being  de- 
sired with  a  view  to  making  final  proof  as  provided  in  section  2305  of 
the  Revised  Statutes. 

You  held  that  until  his  successor  was  appointed  he  could  not  be 
allowed  to  make  the  desired  transmutation,  and  that  if  he  did  make  the 
homestead  entry  at  that  time,  his  right  would  not  relate  back  to  cover 
the  period  of  his  occupancy  under  the  desert-land  claim,  because  it  did 
not  appear  that  he  ever  established  his  residence  on  the  land. 

Section  452  of  the  Revised  Statutes  provides  that — 

The  officers,  clerks,  and  employes  in  the  General  Land  Office  are  pro- 
hibited from  directly  or  indirectly  purchasing  or  becoming  interested 
in  the  purchase  of  any  of  the  public  land. 

In  the  act  of  April  25, 1812  (2  Stat.,  716),  under  which  the  General 
Land  Office  was  established,  the  prohibition  now  included  in  the  section 
as  above  quoted  was  substantially  formulated  in  section  10  thereof;  and 
the  act  of  July  4, 1836  (5  Stat.,  107),  for  the  reorganization  of  the  Land 
Office,  contained  in  section  14  the  substance  of  the  same  provision. 

In  the  case  of  the  State  of  Nebraska  v.  Dorrington  (Oopp's  L.  L.,  1882, 
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p.  647)  this  Department  lield  tbat  the  rule  of  your  office  prohibiting 
registers  and  receivers  and  their  clerks  from  making  entries  of  the  pub- 
lic lands,  although  not  perhaps  based  on  positive  statutory  provisions, 
was  a  wise  and  just  rule,  based  upon  principles  of  sound  public  policy, 
and  dne  that  your  office  was  authorized  to  prescribe.  In  the  same  de- 
cision instructions  were  given  for  your  office  to  promulgate,  by  official 
circular,  this  construction  of  the  law,  such  instructions  being  to  the 
effect  that  the  persons  named  above  would  not  under  any  circumstances 
be  permitted  to  make  any  entry  of  public  lands  at  the  office  over  which 
they  have  control,  or  in  which  they  are  employed. 

The  above  decision  was  made  August  3,1876,  and  August  23  an  official 
circular  was  issued  by  your  office  in  accordance  with  said  decision  and 
instructions. 

Under  the  law  and  its  interpretation  as  set  forth  in  the  foregoing, 
should  the  application  of  Mr.  Merrill  be  allowed  t 

By  the  filing  of  his  declaratory  statement  he  acquired  the  right  to 
purchase  at  $1.25  per  acre  640  acres  of  the  public  land — such  right  being, 
however,  conditioned  upon  his  reclamation  of  the  land.  This  inceptive 
right  existed  in  him  at  the  time  he  assumed  his  official  duties.  There 
is  nothing  in  the  desert-land  act  by  which  his  official  position  would 
render  him  incompetent  to  make  his  final  proof  and  payment.  No  resi- 
dence is  required  under  that  act,  and  residence  on  land  held  under  such 
claim  would  in  no  manner  strengthen  a  claim  for  title  under  said  law. 
But  under  the  homestead  law  residence  is  an  essential  element,  and  he 
now  seeks  to  convert  his  former  right  into  one  that  substitutes  residence 
for  cash  payment,  and  to  avoid  the  requirement  as  to  residence  by  avail- 
ing himself  of  the  right  conferred  upon  soldiers  in  section  2305  of  the 
Bevised  Statutes  to  have  their  period  of  service  deducted  from  the  term 
of  residence  required  under  the  homestead  law,  if  to  such  period  of  serv- 
ice he  is  permitted  to  add  the  time  he  has  occupied  the  land. 

If  his  application  was  granted,  what  would  be  his  position  f 

I  concar  in  your  conclusion  that  in  the  consideration  of  this  applica- 
tion the  acceptance  of  the  resignation  of  the  register  cannot  affect  his 
position  nnder  the  law,  so  long  as  he  continues  to  discharge  the  duties 
of  his  office. 

Section  2287  of  the  Revised  Statutes  provides  that — 

Any  bona  fide  settler  under  the  homestead  or  pre-emption  laws  of  the 
United  States,  who  has  filed  the  proper  application  to  enter  not  to  ex- 
ceed (Hie  quarter  section  of  the  public  lands  in  any  district  land  office, 
and  who  has  been  subsequently  appointed  a  register  or  receiver,  may 
perfect  the  title  to  the  land  under  the  preemption  laws  by  furnishing 
the  proofs  and  making  the  payments  required  by  law  to  the  satisfaction 
of  the  Coinmissi6ner  of  the  General  Land  Office. 

Under  this  section  he  could  not  make  final  proof  even  as  a  pre- 

emptor,  while  exercising  the  duties  of  his  office,  because  his  right  to  so 

do  lies  upon  a  bona  fide  settlement  under  the  homestead  or  preemption 

law^  and  the  proper  initiation  of  a  claim  under  said  laws  prior  to  the 
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ofScial  appoiDtmeut.  If  it  be  held  that  under  section  452  he  is  not  pro- 
hibited, while  holding  the  office,  from  perfecting  a  right  acquired  before 
his  appointment,  such  conclusions  would  not  warrant  the  allowance  of 
the  proposed  transmutation  by  which  his  rights  would  be  placed  on  sl 
different  basis  and  enlarged.  For  many  reasons  it  has  seemed  neces- 
sary to  exclude  all  entries  of  this  nature,  and  from  the  history  of  the 
law  and  the  rule  based  thereon,  the  policy  of  Congress  and  the  Depart- 
ment would  seem  to  be  well  settled. 

Your  decision  rejecting  Mr.  Merrill's  application  is  therefore  affirmed. 
In  the  present  status  of  the  case,  the  right  of  the  applicant  to  receive 
the  benefit  of  the  period  of  his  occupancy  under  his  present  claim,  in 
the  event  that  he  at  some  future  period  effects  the  homestead  entry, 
cannot  be  properly  considered. 


ENTBYMAN  APPOINTED  BECEIVER^ENTRY  ILLEGAL, 

Cabland  V.  MoBlbath. 

As  the  evidence  shows  that  McElrath  failed  to  establish  residence  on  the  land  prior  to 
his  appointment  as  receiver,  and  that  he  has  since  failed  to  comply  with  the  re- 
quirements of  sees.  2287  and  2305,  Rev.  Stats.,  his  entry  is  ordered  canceled,  not- 
withstanding withdrawal  of  contest. 

Secretary  Teller  to  Commissioner  McFarland,  November  21, 1883. 

Sir  :  I  have  considered  the  case  of  Willis  W.  Garland  v.  Thomson 
P.  McElrath,  involviug  the  NE.  J  of  Sec.  26,  T.  8  K,  R.  47  E.,  M.  M., 
Miles  City  (formerly  Helena)  district,  Montana,  on  appeal  by  Garland 
from  your  decision  of  December  8, 1882,  dismissing  his  contest. 

It  appears  that  McElrath  filed  soldier's  declaratory  statement  No.  50 
(in  the  Helena  office)  August  9,  1880,  for  the  tract.  Subsequently  a 
new  land  district  was  established  in  said  Territory,  embracing  the  tract 
in  question,  with  the  local  office  at  Miles  City.  McElrath  having  been 
appointed  the  receiver  thereof  entered  upon  his  official  duties  October 
9, 1880.  And  in  order  to  comply  with  the  law  (section  2309,  Rev.  Stat.) 
reqairing  him  to  make  his  actual  entry  and  commence  his  settlement 
upon  and  improvement  of  the  land  within  the  time  (six  months)  pre- 
scribed by  section  2304  of  the  Revised  Statutes,  he  accordingly  made 
homestead  entry  No.  25  of  the  tract  January  6,  1881. 

Under  date  of  December  22  ensuing  Garland  initiated  contest  against 
the  same,  filing  an  affidavit  alleging,  in  addition  to  the  stereotyped 
allegation  of  abandonment — 

That  said  entry  was  not  made  in  good  faith,  but  for  speculative  pur- 
poses ;  that  claimant  McElrath  has  abandoned  his  rights  to  said  land 
by  voluntary  relinquishment ;  and  that  he  has  atte^mpted  to  transfer 
and  sell  the  same  for  a  valuable  consideration. 

The  parties  having  been  duly  cited  to  appear  at  the  hearing  to  be  held 
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at  tLe  local  office  January  23, 1882,  accordingly  appeared,  and  upon  the 

testimony  thus  adduced  the  register  and  receiver  rendered  dissenting 

opinions ;  the  register  deciding  against,  and  the  receiver  in  favor  of 
McElrath. 

By  your  decision  you  held,  to  wit : 

I  am  of  the  opinion  that  defendant  might  perfect  his  entry  as  he  did 
under  the  circumstances,  and  it  would  not  be  a  violation  of  the  statute 
or  render  his  entry  invalid,  as  it  is  not  an  act  prohibited  by  the  statute. 
(See  Bev.  Stat.,  p.  76.,  sec.  452.) 

During  the  time  from  October  9, 1880,  while  McElrath  was  receiver 
of  the  land  office  at  Miles  City,  to  the  20th  day  of  August,  1881,  he  was 
obliged  to  reside  at  Miles  City,  and  the  law  by  which  he  was  bound  as 
such  receiver  does  not  contemplate  his  residence  anywhere  but  at  the 
place  where  his  duties  as  such  receiver  are  to  be  performed ;  mean- 
while the  law  is  in  abeyance  as  to  his  residence  on  his  entry,  and  if  he 
went  on  to  his  land  in  due  time  after  he  was  relieved  of  the  duties  of  his 
said  office  the  law  will  have  been  complied  with. 

But  I  have  not  so  learned  the  law,  nor  do  I  concur  in  such  view  of 
the  case. 

It  should  be  observed  that  section  452  of  the  Revised  Statutes,  cited 
hy  you  as  applicable  to  the  premises,  has  no  rele'vancy  whatsoever,  inas- 
much as  it  should  be  construed  as  in  pari  materia  with,  or  at  least  as  a 
concomitant  prohibitive  statutory  provision  with  sections  243  and  244 
of  the  Bevised  Statutes,  which  have  their  basis  in  and  are  in  further- 
ence  of  the  old  law  as  embodied  in  the  eighth  section  of  the  act  of  2d 
September,  1789  (1  Stat.,  65).  Hence  the  question  whether  or  not  de- 
fendant's manner  of  perfecting  his  entry  was  in  violation  or  rather  con- 
travention of  said  section  452  is  immaterial  and  impertinent  to  the 
issue.  But  I  cannot  concur  with  you  in  the  reasons  stated  by  your  de- 
cision as  a  basis  for  such  action,  because  they  are  in  contravention  of 
another  implied  statutory  prohibition  which  unquestionably  governs 
this  case  and  fixes  McElrath's  status  in  the  premises,  to  wit,  section 
2287  of  the  Revised  Statutes.    It  provides  that — 

Any  bona  fide  settler  under  the  homestead  or  pre-emption  laws  of  the 
United  States,  who  has  filed  the  proper  application  to  enter  not  to  exceed 
one  quarter  section  of  the  public  lands  in  any  district  land  office,  and 
who  has  been  subsequently  appointed  a  register  or  receiver^  may  per- 
fect the  title  to  the  land  under  the  pre-emption  Uiios  by  furnishing  the  proofs 
and  making  the  payments  required  by  law,  to  the  satisfaction  of  the  Com- 
missioner of  the  General  Land  Office. 

Hius  it  appears  in  the  light  of  the  law  cited  that  it  was  not  compe- 
tent for  McElrath  to  make  said  homestead  entry  inasmuch  as  such  pro- 
cedure was  not  permissible  in  any  case,  the  statute  prescribing  a  dif- 
ferent method  of  acquiring  title  where  the  applicant  is  eligible.  But 
McElrath  cannot  be  so  regarded,  for  even  in  the  light  of  his  own  testi- 
mony it  nowhere  apx)ears  that  he  had  done  a  single  act  in  the  x)remi8es 
prior  to  his  official  appointment  evidencing  or  tending  to  evince  a  bona 
Me  intent  to  comply  with  legal  requirements  in  point  of  settlement 
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upon  and  improvement  of  the  land ',  while  there  is  abundant  and  con- 
vincing evidence  showing  contrariwise. 

In  the  case  of  Benson  v.  Western  Pacific  Bailroad  Company  (1  Gopp, 
37),  it  waB  held  by  this  Department  that  where  a  bona  fide  settler  had 
established  a  residence  upon  his  claim,  and  was  subsequently  appointed 
to  an  office  the  duties  whereof  necessitated  his  absence  fh)m  his  claim, 
such  absence  would  not  work  a  forfeiture  of  his  rights,  but  in  the  case 
of  Harris  v.  Eadcliffe  (10  Copp,  209)  I  held  that— 

I  would  regard  it  as  highly  impolitic,  as  well  as  illegal,  to  extend  the 
rule  beyond  cases  where  an  actual  residence  has  been  established  before 
the  intervention  of  an  adverse  right.  A  rule  which  sanctions  the  con- 
structive performance  of  a  duty,  upon  which  rights  are  dependent  by 
force  of  positive  law,  may  be  properly  employed  to  save  rights  acquired 
by  a  partial  performance  of  such  duty,  but  not  to  confer  rights  upon  one 
who  has  made  no  effort  to  perform  it. 

In  the  light  of  the  evidence  there  can  be  no  doubt  that  McElrath 
had  failed  to  establish  a  residence  upon  the  land  prior  to  his  appoint- 
ment sm  receiver,  nor  is  there  a  doubt  that  he  has  since  failed  to  comply 
with  legal  requirements  as  prescribed  by  sections  2287  and  2305  of  the 
Eevised  Statutes  as  intimated  aforesaid.  Indeed,  a  preponderance  of 
testimony  shows  that  up  to  September  25, 1881,  he  had  not  established 
his  residence  upon  the  land,  and  that  his  entire  family  have  resided  in 
Miles  City,  about  two  miles  and  a  half  distant.  And  although  it  ap- 
pears that  since  the  appeal  was  taken  from  your  decision  Garland  has 
withdrawn  the  same,  and  also  his  contest,  so  that  no  adverse  rights 
appear  to  have  intervened,  the  register  having  certified,  uhder  date  of 
August  13  last,  that  "there  are  no  adverse  claims  of  record;''  and 
although  it  appears  that  McElrath  filed  notice  of  his  intention  to  make 
final  proof  August  2  last  (which  notice  the  register  duly  published  pur- 
suant to  the  provisions  of  the  act  of  March  3, 1879,  20  Stat.,  472),  and 
that  he  accordingly  submitted  such  proof  August  13, 1  am  nevertheless 
of  the  opinion  that  there  appear  to  be  no  equities  to  justify  any  other 
action  in  the  premises  than  the  cancellation  of  his  entry;  for  not  only 
was  the  same  made  while  he  was  receiver,  but  it  was  allowed  in  contra- 
vention of  an  implied  statutory  provision  prohibiting  such  entry. 
Moreover,  it  appears  that  the  basis  of  the  same,  to  wit,  his  declaratory 
statement,  was  neither  filed  by  himself  nor  by  his  duly  authorized  at- 
torney in  fact,  as  required  by  your  office  regulations.  Granting  the 
correctness  of  your  statement  that  the  record  shows  that  McElrath 
applied  to  file  a  soldier's  declaratoy  statement  at  the  Helena  office  in 
May,  1880,  it  should  also  be  observed  that  the  records  of  this  Depart- 
ment disclose  that  he  was  appointed  to  the  office  of  receiver  May  28, 
1880,  and  as  hereinbefore  stated  he  filed  his  soldier's  declaratory  state- 
ment August  9, 1880,  and  made  his  homestead  entry  January  6, 1881, 
after  he  had  been  appointed,  and  while  he  was  acting  as  receiver.  If 
such  procedure  were  held  to  be  permissible  it  would  be  in  contraven- 
tion of  the  spirit  and  reason,  and  also  of  the  very  letter  of  the  statute. 
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for  that  unqaestioDably  presupposes  that  the  application  to  enter  had 
been  filed  prior  to  such  appointment  of  one  ^^  who  has  been  snbse- 
qaently  appointed  a  •    •    *   receiver."    Upon  such  state  of  facts  I  can- 
not refer  his  entry  to  the  Board  of  Equitable  Acyudication. 
Tour  decision  is  accordingly  reversed. 


24.  liOSS  OF  CROPS. 

ACT  OF  JUNE  4,  1880— P-BOOl'. 

Arnold  v.  Coffey. 

It  is  competent  for  a  party  contesting  a  homestead  entry  to  show  that  the  entryman, 
who  claimed  the  benefit  of  the  act  of  Jane  4, 1880|  on  account  of  the  loss  of  hifl 
crop,  did  not  in  fact  meet  with  saoh  loss. 

Secretary  Teller  to  Commissioner  McFarlandy  December  27, 1883. 

Sib  :  I  have  considered  the  case  of  Charles  C.  Arnold  v.  Thomas  J. 
Coffey,  involving  the  SE.  i  of  Sec.  1,  E.  3,  T.  26  W.,  Bloomington,  Nebr., 
on  appeal  by  Arnold  from  yoar  decision  of  August  10, 1882,  dismissing 
his  contest. 

It  appears  that  Coffey  made  homestead  entry  No.  8,412  for  said  tract 
on  March  31, 1880,  and  in  May  following  partially  put  up  a  cabin  and 
broke  some  ground.  On  July  26, 1880,  he  gave  notice  to  the  local  offi- 
cers that  he  had  planted  6  acres  of  corn  in  the  spring,  which  had  failed 
because  of  continued  drought,  and  that  he  desired  to  take  advantage  of 
the  benefits  of  the  act  of  June  4, 1880  (21  Stat.,  543).  Said  act  allowed 
him,  if  the  statement  of  fact  in  his  notice  were  true,  to  remain  absent 
until  October  1, 1881 ;  hence  he  could  not  be  said  to  have  abandoned 
tlie  land  for  six  months  prior  to  March  1, 1882.  The  affidavit  of  contest 
alleging  abandonment  was  filed  on  February  27,  18S2,  or  before  the 
expiration  of  said  six  months.  You  held  that  a  contest  will  not  lie 
under  these  circumstances,  which  is  in  accordance  with  my  decision  in 
Griffin  v.  March  (10  Land  Owner,  67). 

But  the  contestant  urges  that  he  has  shown  that  the  said  act  does  not 
apply  to  this  case,  becauBe  Coffey  never  in  fact  planted  a  crop.  This  is 
true  only  in  a  negative  sense,  and  I  am  not  satisfied  with  the  proof. 
But  as  Cofiey  is  shown  to  have  remained  away  from  the  land  after  Octo- 
ber 1, 1881,  and  to  date  of  the  hearing,  namely.  May  1, 1882,  and  to 
have  made  no  defense  of  his  claim,  I  am  of  opinion  that  Arnold  should 
be  allowed  to  show  that  in  iiact  Coffey  never  met  with  ^^  a  loss  or  failure 
of  crops  from  unavoidable  causes"  in  the  year  1880,  and  so  obtain  bis 
preference  right  of  entry.  You  will  please  order  a  rehearing  for  that 
purpose. 

Your  decision  is  modified  accordingly 
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26.  MARRIED  WOMAN. 

revised  statutes,  section  2289. 
Rachel  M.  McKee. 

A  married  woman  is  not  aathorized  by  section  2289  of  tlie  RoviBed  Statates  to  make 

homestead  entry. 

Secretary  Teller  to  Commisaioner  McFarland^  June  20, 1883. 

Sib  :  I  have  considered  the  application  of  Rachel  M.  McKee,  dated 
September  11, 1882,  to  make  homestead  entry  for  the  NE.  J  of  the  NE, 
I  of  Sec.  32,  T.  1  S.,  R.  66  W.,  Denver,  Col.,  land  district,  on  appeal 
from  your  decision  of  the  7th  of  December  last  rejecting  the  applica- 
tion on  the  ground  that  she  is  a  married  woman. 

Her  attorney,  Daniel  Witter,  esq.,  has  filed  an  argument  with  me,  to 
show  that  section  2289  of  the  Revised  Statutes  has  not  at  any  time 
heretofore  been  properly  construed  by  this  Department. 

I  have  carefully  considered  the  questions  raised  in  the  case,  in  con- 
nection with  the  arguments  of  counsel  and  your  decision ;  and  I  am 
compelled  to  reach  the  conclusion  that  the  view  expressed  by  you  con- 
tains the  proper  construction  of  section  2289.  This  view  is  in  accord- 
ance with  the  practice  of  the  Department  since  the  enactment  of  the 
homestead  law,  and  I  see  no  reason  whatever  for  setting  it  aside. 

Your  decision  is  affirmed. 


cancellation— husband  permitted  to  make  entry. 

Martha  O.  Murray. 

A  homestead  entry  made  by  a  married  woman  for  the  alleged  purpose  of  protecting 
the  family  property  and  securing  a  home  is  canceled,  but  the  husband,  if  qnali- 
fied|  is  permitted  to  make  entry  and  date  settlement  from  the  time  he  went  upon 
the  land  with  his  family. 

Commissioner  McFarland  to  register  and  receiver^  Montgomery^  Ala,^  No- 

vemher  12, 1883. 

Gentlemen  :  I  am  in  receipt  of  yours  of  August  17, 1883,  trans- 
mitting final  proof  by  Daniel  Murray,  widower  of  Martha  O.  Murray, 
deceased,  in  support  of  the  latter's  homestead  entry  !N'o.  7,018,  April  8, 
1876,  K  i  NW.  i.  Sec.  12,  9  N.,  13  E. 

It  seems  that  at  date  of  entry  Martha  O.  Murray  was  the  wife  of  the 
aforesaid  Daniel  Murray,  a  fact  which  the  latter  does  not  attempt  to 
disguise ;  but  swears  that  both  he  and  his  wife  thought  an  entry  in  the 
name  of  either  was  legitimate,  &c.  That  their  sole  object  was  to  pro- 
vide a  house  for  the  n:other  and  helpless  children  free  and  independent 
of  the  personal  liabilities  of  the  father. 
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Hie  evideoce  shows  that  /<6,  with  his  wife  and  five  children,  made 
settlement  on  the  land  April  1, 1875,  more  than  one  year  anterior  to 
entry,  and  has  continued  to  reside  upon  and  cultivate  the  land  ever  since, 
and  has  valuable  improvements  thereon. 

Although  the  intent  of  the  homestead  law  would  in  the  case  at  bar 
have  been  realized  by  the  applicant,  yet  themannerof  procedure  varies 
from  that  prescribed  by  law,  which  variance  is  fatal  to  the  existing 
entry,  rendering  it  illegal ;  therefore,  I  have  this  day  canceled  the  afore- 
said entry. 

You  will  note  the  cancellation  on  your  records,  and  advise  the  api)li- 
cant  that  if  he  is  qualified  he  will  be  allowed  to  enter  said  tract ;  and 
if  there  should  be  public  land  contiguous  thereto,  ho  may  include  suffi- 
cient thereof  in  his  entry  to  aggregate  160  acres. 

In  view  of  the  claimant's  prior  settlement,  and  the  fact  that  the  entry 
was  made  for  the  purpose  of  protecting  their  home  and  improvements, 
their  interests  being  identical,  Murray  will  be  entitled  under  act  May 
14, 1880,  to  have  his  right  relate  back  to  date  of  settlement  made  before 
the  inception  of  his  wife's  entry. 

You  will  so  inform  him ;  also,  that  the  fee  and  commissions  paid  on 
the  canceled  entry  may  be  refunded  upon  the  proper  application  there- 
for. 


26.  MINOR  ENTRTMAI^. 
CAN  CELL  A  TIOK-^EELIEF. 

W.  T.  BosTvncK. 

The  minor's  entry,  which  was  made  before  his  majority,  is  canceled,  but  he  is  allowed 
to  make  another  entry  of  the  land  with  credit  for  settlement  from  the  date  he 
became  21  years  of  age. 

Commissioner  ifcFarland  to  register  and  receiver j  Oainesvillcy  Fla.y  Janu- 
ary 19,  1883. 

Gentlbmen  :  Referring  to  your  letter  of  the  16th  of  March  last, 
incloBing  petition,  proof,  and  other  papers  in  the  case  of  W.  T.  Bost- 
wick,  homestead  entry  No.  1,729,  Gainesville  series,  I  have  to  state  that 
it  appears  by  the  evidence  submitted  and  your  report  that  the  home- 
stead party  was  not  of  the  age  of  twenty-one  years  at  the  date  of  mak- 
ing his  homestead  entry,  to-wit,  July  7, 1875 ;  that  he  was  under  the 
impression  that  he  Av^as  entitled  to  make  the  entry  as  the  head  of  a 
familj^,  he  alleging  that  at  that  time,  and  up  to  the  present  time,  he  hn^ 
supported  his  mother  and  two  younger  children,  and  did  not  find  out 
that  his  entry  was  illegal  until  he  applied  to  make  final  proof  in  Decem- 
ber, 1881.  Mr.  Bostwick  further  shows  that  he  has  strictly  complied 
with  tlie  requirements  of  the  homestead  law  as  to  residence  upon  and 
cultivation  of  his  entry  from  the  date  thereof,  never  having  been  absent 
4531  L  O 8 
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therefrom  ten  days  at  any  one  time,  and  that  he  became  of  age  (twenty- 
one  years)  on  the  19th  day  of  February,  1877. 

Mr.  Bostwick  now  desires  relief,  so  as  to  be  enabled  to  secure  title 
to  the  land  upon  which  his  improvements  and  house  are  situated ;  but 
as  his  entry  is  illegal  from  its  inception  it  will  necessarily  have  to  be 
canceled ;  therefore,  said  entry  Ko.  1,729  is  hereby  canceled,  and  in  view 
of  the  good  faith  shown  by  Bostwick  in  the  case,  you  will  allow  him  to 
re-enter  the  land,  with  credit  of  money  paid  on  the  canceled  entry,  after 
which,  as  he  is  entitled  to  credit  for  residence  upon  the  land,  under  act 
of  May  14, 1880,  you  will  inform  him  that  he  may  make  final  proof  upon 
the  new  entry  from  the  date  he  became  twenty-one  years  of  age  to  the 
present  time,  which  will  cover  the  period  of  five  years  required  by  law. 

I  return  herewith  the  application  and  affidavit  of  Mr.  Bostwick  for  a 
new  entry,  and  you  will  inform  him  of  the  action  taken  in  his  case,  no- 
ting the  cancellation  on  your  records. 


SOLDIER'S  ORPHAN— ENTRY  BY  GUARDIAN— BENEFICIARY, 

Oommissioner  McFarland  to  E.  J,  Records^  430  Walnut  street,  Philadel- 

phidj  October  4,  1883. 

Sir  :  In  reply  to  your  letter  of  the  27th  ultimo,  I  have  to  advise  you 
that  the  patent  in  a  homestead  entry  made  by  a  guardian  for  the  ben- 
efit of  the  minor  orphan  child  of  a  deceased  soldier  must  issue  to  the 
beneficiary,  whether  he  or  she  is  of  age  at  date  thereof  or  not. 


27.  PATENTED  liANDS. 

act  june  15,  1880— re-entry, 
Thoep  Williams  et  al. 

Lands  entered  and  patented  under  the  general  homestead  law  are  not  the  subject  of 
purchase  by  the  same  parties  under  the  act  of  June  15,  1880. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  March  19, 1884. 

Sitt:  I  have  considered  the  appeal  of  Thorp  Williams,  Paul  Brothers, 
and  Alfred  Billingslea  from  your  decision  of  May  18, 1883  (10  L.  O.,  92), 
declining  to  allow  them  to  purchase  certain  lands  in  the  Montgomery, 
Alabama,  land  district. 

It  appears  that  said  lands  were  entered  by  said  parties  under  the 
homestead  laws  in  1870,  and  that  patents  therefor  issued  to  them  on 
April  9, 1878.  In  April  and  May,  1883,  they  severally  applied  to  make 
cash  entry,  with  tender  of  fees,  &c.,  for  the  same  tracts,  under  section 
2  of  the  act  of  June  15, 1880  (21  Statutes,  237),  which  was  refused  by 
the  local  officers,  and,  on  appeal,  by  your  office.    Their  Qoaooel  states* 
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that  their  reason  for  applying  for  the  benefits  of  said  act  is  that  they 
are  informed  that  bills  in  chancery  have  been  filed  in  the  United  States 
coort  at  Hnntsville  to  vacate  said  patents,  and  that,  to  save  the  ex- 
pense and  trouble  of  answers  and  defense,  they  ask  relief  under  said 
act.  Their  argament  is  that  it  has  been  repeatedly  rnted  by  the  Land 
Department  (cases  cited)  that  the  said  act  was  intended  to  relieve 
against  all  disqualifications,  irregularity,  or  fraud  in  attempting  to  pro- 
cure title  under  the  homestead  law,  upon  the  single  condition  that  the 
entry  was  made  prior  to  its  passage;  that  it  declares  that  persons  so 
entering,  who  cannot  acquire  a  good  title  under  the  homestead  law,  <<  may 
entitle  themselves  to  said  lands  by  paying  the  Government  price  there- 
for;" that  it  does  not  describe  such  persons  as  those  who  have  not 
obtained  patent,  but  expressly  as  those  who  have  ^^ entered''  lands,  and 
that  therefore  the  act  is  to  have  the  liberal  construction  which  all  reme- 
dial acts  require. 

I  have  considered  the  aforesaid  argument  attentively,  but  am  unable 
to  concur  in  the  conclusions  sought  to  be  drawn  from  it.  To  my  mind 
it  is  clear  that  the  act  of  June  15, 1880,  in  so  far  as  the  question  of  ac- 
quiring title  is  concerned,  had  in  contemplation  one  state  of  facts  alone, 
namely,  that  patent  had  not  yet  issued  for  the  lands  so  entered.  It 
refers  in  terms  only  to  land  '^  entered,"  which  in  all  other  laws  relating 
to  the  public  domain  means  land  t.o  which  persons  are  seeking  to  ac- 
quire title,  and  not  that  to  which  they  have  already  acquired  title. 
Lsmd  which  has  been  entered  and  patented  is  no  longer  entered  land; 
the  entry,  by  which  the  inceptive  right  to  the  soil  is  acquired,  has  merged 
in  the  patent;  the  land  is  no  longer  the  land  of  the  United  States,  ovei 
whose  disposition  the  Land  Department  has  jurisdiction ;  the  patent 
itself,  in  so  far  as  the  Land  Department  is  concerned,  is  to  be  deemed 
to  have  passed  the  legal  title  of  the  United  States,  if  it  is  regular,  and 
can  be  inquired  into  only  by  the  courts.  All  acts  of  Congress  referring 
to  public  lands  are  to  be  executed  by  this  Department  in  conformity 
witti  these  principles  and  judicial  rulings,  and  therefore  this  act,  which 
authorizes  the  patenting  of  certain  lands  to  those  who  have  entered 
them  prior  to  its  passage,  must  be  construed  as  applying  only  to  those 
lands  for  which  patent  has  not  yet  issued. 

In  this  case  the  appellants  in  effect  declare  that  they  are  not  satis 
fied  with  the  title  to  the  land  which  they  have  acquired  under  the  home- 
stead law,  and  request  that  the  Land  Department  give  them  title  undei 
another  law.  To  do  so  that  Department  must  have  jurisdiction  ovei 
the  title  after  patent,  which,  under  settled  rulings,  it  has  not.  In 
Moore  v.  Bobbins  (96  U.  S.,  530)  the  court  say  that  when  it  has  been 
decided  by  the  officers  of  that  Department  that  a  <'  party  has,  by  pur 
chase,  pre-emption,  or  by  any  other  recognized  mode,  established  a 
right  to  receive  from  the  Government  a  title  to  any  part  of  the  public 
domain,"  ^^  and  the  patent,  issued  under  the  seal  of  the  United  States 
and  signed  by  the  President,  is  delivered  to  and  accepted  by  the  party, 
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the  title  of  the  Government  passes  with  this  delivery.  With  the  title 
passes  away  all  authority  or  control  of  the  executive  department  over 
the  land,  and  over  the  title  which  it  has  conveyed.''  So  long,  therefore, 
as  the  laud  herein  involved  is  in  its  existing  condition,  i.  e.,  patented 
land,  this  Department  has  no  authority  or  control  over  it,  and  hence 
cannot  sell  it  or  patent  it  to  any  one.  It  was  decided  in  1878  by  the 
proper  officers  that  the  appellants  here  were  entitled  under  the  home- 
stead law  to  the  tracts  entered  by  and  afterwards  patented  to  them ; 
that  decision  stands  until  annulled  by  judicial  proceedings,  and  it  is  an 
absurdity  to  suppose  that,  prior  to  such  annulment,  the  Department 
can  decide  that  the  parties  are  entitled  under  the  act  of  June  15, 1880. 
Your  decision  is  affirmed. 


sobip  location-jurisdiction, 
Willis  F.  Street. 

When  patent  has  issaed  for  a  tract  of  land,  the  Land  Department  has  no  farther 
Jnrisdiction  over  it,  and  cannot  aUow  another  to  enter  it. 

Secretary  Teller  to  Commissioner  McFarlaiid^  December  28, 1883. 

Sib  :  I  have  considered  the  appeal  of  Willis  F.  Street,  from  your  de- 
cision of  May  19, 1883,  dismissing  his  appeal  from  the  decision  of  the 
local  officers,  wluch  rejected  his  application  to  enter  certain  tracts  in 
the  Saint  Cloud,  Minnesota,  land  district,  because  they  were  covered 
by  Chippewa  Half-breed  scrip,  No.  173  C,  in  the  name  of  Sophia  A. 
Lambert,  located  I^ovember  12, 1864. 

The  appeal  claims  that  this  scrip  issued  without  authority  of  law, 
and  that  its  location  is  consequently  void. 

Your  decision,  that  as  patent  has  issued  upon  this  scrip  location  its 
regularity  cannot  now  be  questioned  by  your  office,  and  that  you  have 
no  further  jurisdiction  in  the  matter  so  long  as  the  patent  is  outstand- 
ing, conforms  to  those  of  this  Department  and  of  the  Supreme  Court  in 
like  cases,  and  is  af&rmed. 
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28.  PREFERENCE  RIGHTS. 

contest-'belinq  uishment^ee^en  try— cancellation. 

Kelson  v.  MgLeod. 

A  bameflteader,  whose  entry  was  about  to  be  contested,  relinqniahed  and  made  a  tim* 
ber-coltare  entry  of  the  land ;  the  contestant,  having  settled  npon  the  land  prior 
to  relinquishment,  is  entitled  to  make  a  homestead  entry,  and  the  timber-culture 
entry  is  held  for  cancellation,  with  credit  for  ftsea  or  repayment  if  desired. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Benson,  Minn., 

June  5y  1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  May  23, 1883,  trans- 
mitting papers  relating  to  the  appeal  of  Angustinas  F.  Nelson  from  yonr 
decision  rejecting  his  application  to  enter  the  NE.  ^  32, 110,  46,  nnder 
homestead  law. 

The  facts  in  the  case,  as  shown  by  the  papers,  are  that  John  McLeod 
made  homestead  entry  'So,  11,295  June  10, 1882,  for  the  land  described ; 
that  on  March  15,  1883,  Angustinus  F.  Kelson  executed  an  aflBdavit 
of  contest  against  said  entry,  which  was  transmitted  to  your  office  in 
due  time,  and  the  application  to  contest  was  rejected  for  the  reason 
that  the  affidavit  was  not  corroborated  by  two  witnesses,  as  required. 
On  April  3, 1883,  McLeod  appeared  at  your  office  and  relinquished  his 
homestead  entry,  and  made  timber-culture  entry  Ko  2,100  for  said  tract. 
On  or  about  April  10, 1883,  Kelson  filed  in  youV  office  his  perfected  affi- 
davit of  contest,  which  was  returned  to  him  with  the  information  that 
the  honsestead  entry  had  been  relinquished  and  the  timber-culture  entry 
made.  On  May  2, 1883,  Nelson  appeared  at  your  office  and  applied  to 
enter  the  land  as  a  homestead,  and  you  rejected  his  application  for  the 
reason  that  the  tract  was  covered  by  the  timber-culture  entry  of  Mc- 
Leod. From  this  decision  Kelson  appeals.  Accompanying  the  papers 
relating  to  Kelson's  rejected  application  to  enter  the  land  is  an  affidavit 
by  him,  corroborated  by  one  witness,  alleging  that  he  was  residing  upon 
said  land  above  described,  with  his  family;  that  he  had  made  and  now 
possesses  valuable  improvements  thereon,"  and  that  he  had  resided 
upon  and  improved  said  tract  long  prior  to  April  3, 1883,  the  date  of 
the  ttmberculture  entry  Ko.  2,100,  audit  is  presumed  that  this  affivadit 
accompanied  the  homestead  application  when  filed  in  your  office.  The 
allegations  of  Kelson's  affidavit  of  contest  and  the  affidavit  last  referred 
to  that  he  had  made  actual  settlement  and  improvement  upon  the  land 
prior  to  April  3, 1883,  and  that  McLeod  had  never  resided  npon  or  im- 
proved the  same,  are  corroborated  by  other  testimony.  McLeod's  ac- 
tion in  relinquishiDg  his  homestead  entry  and  entering  the  land  under 
timber-culture  law  after  an  attempt  to  initiate  a  contest  against  said 
entry,  indicates  a  doubt  on  his  part  of  his  ability  to  show  compliance 
with  legal  requirements  or  to  defend  his  entry  against  the  attack  about 
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to  be  made,  and  in  a  measure  may  be  accepted  as  corroborating  the  alle- 
gations of  illegality  and  abandonment. 

An  affidavit  is  on  file  in  thi  J  office,  received  with  a  letter  from  Nelson, 
dated  May  15, 1883,  signed  by  Nelson  and  corroborated  by  five  witnesses, 
in  which  it  is  alleged  that  McLeod  ^^  never  bailt  a  hoase  on  said  land, 
never  dug  a  well  thereon,  never  broke  a  furrow  on  said  land,  and  never 
lived  on  the  land  for  a  single  day,  nor  did  he  make  any  improvements 
whatever  on  said  land,"  and  that  Kelson  ^<  settled  on  said  land  about  the 
1st  day  of  January,  1883,  and  has  plowed  said  tract  [10  acres],  and  put 
the  same  into  crops." 

From  the  evidence  before  this  office  I  am  of  opinion  that  the  tract 
described  was  uncultivated  and  unimproved  land  at  the  date  of  Nelson's 
settlement  thereon,  and  that  his  right  as  a  settler  under  third  section 
act  of  May  14, 1880,  accrued  instanter  upon  the  cancellation  of  the  home- 
stead entry  of  McLeod— No.  11,295 — at  9  o'clock  a.  m.  April  3, 1883,  as 
shown  by  your  indorsement  upon  his  relinquishment  transmitted  to  this 
office  with  your  letter  of  April  9, 1883,  and  that  he  was  entitled  to  make 
homestead  entry  for  the  land  within  the  time  prescribed  by  said  act. 
The  timber-culture  entry  No.  2,106  is  therefore  held  to  be  subject  to 
Nelson's  preference  right  to  enter  the  land. 

Had  the  act  of  May  14, 1880,  never  been  adopted,  Nelson's  rights  would 
still  be  superior  to  any  which  McLeod  could  acquire  by  virtue  of  his  tim- 
ber-culture entry  made  subsequent  to  Nelson's  actual  settlement  upon 
and  improvement  of  the  land.  In  the  case  of  Shadduck  v.  Honier 
(Copp's  L.  O.,  vol.  6,  p.  113),  the  honorable  Secretary  of  the  Interior 
held  that  << under  a  proper  and  correct  construction  of  the  'act  to  en- 
courage the  growth  of  timber  on  western  prairies,'  it  must  be  held  that 
the  entry  contemplated  in  the  statute  should  be  made  upon  vacant  un- 
improved land;  not  upon  cultivated  land  covered  by  the  valuable  im- 
provements of  another,  and  in  the  possession  of  another." 

McLeod  will  therefore  be  allowed  sixty  days  in  which  to  show  cause 
why  his  timber-culture  entry  No.  2,106  should  not  be  canceled  and  the 
homestead  entry  of  Nelson  allowed,  and  should  he  fail  to  take  action  in 
the  matter  within  that  time,  the  action  above  indicated  will  be  had. 
Upon  the  cancellation  of  the  timber-culture  entry  2,106  the  party  will  be 
entitled  to  make  a  new  entry  of  the  same  class,  with  credit  for  the  fee  and 
commissions  already  paid,  or  he  may  apply  for  the  repayment  of  the 
sum  so  paid,  and  thereafter  make  a  new  entry  the  same  as  if  the  canceled 
entry  had  not  been  made.  McLeod  may  appeal  from  this  ruling  to  the 
honorable  Secretary  of  the  Interior  within  the  time  above  mentioned. 

Inform  all  parties  in  interest  respecting  the  contents  of  this  letter. 
O.  W.  Baillet,  esq.,  of  Gary,  Dak.,  is  attorney  for  Nelson.  At  the  expi- 
ration of  the  sixty  days  mentioned  report  action  in  the  premises. 
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contest— fraudulent  inception— r.  s.  2297. 

Bishop  v.  Poetee. 

Wliere  a  party  believes  that  as  a  settler  he  had  a  better  right  to  the  tract  than  the 
entry  man,  he  should  initiate  contest  by  filing  his  application  to  enter  within  the 
period  prescribed  by  law,  and  not  by  allegations  of  fraudulent  entry. 

8ecret4iry  Teller  to  Commissioner  McFarland,  November  14,  1883. 

SiE :  I  liave  considered  the  case  of  Thurlow  Bishop  v,  John  H.  Porter, 
luvolving  the  E.  J  of  the  NE.  J  of  Sec.  32,  and  the  W.  i  of  the  NW.  J 
of  Sec,  33,  T.  22  S.,  R.  30  E.,  Gainesville,  Fla.,  on  appeal  by  Porter 
from  your  decision  of  October  23, 1882,  holding  his  entry  No.  8,751  for 
cancellation. 

The  record  shows  that  Bishop  has  not  made  an  application  to  enter, 
and  that  he  contests  Porter's  entry  on  the  ground  of  a  fraudulent  incep- 
tion. Your  decision  holds  that  "  the  intention  of  each  of  the  parties  to 
appropriate  the  land  by  bona  fide  entry  under  the  homestead  law  is  evi- 
dent from  their  acts,"  and  in  this  I  concur.  Consequently  there  was  not 
ft^ud,  though  there  was  irregularity,  in  Porter's  entry.  Said  decision 
proceeds  to  argue  that  the  irregularity  may  not  be  cured  (as  it  might 
be  if  the  question  were  between  the  Government  and  Porter  alone),  for 
the  reason  that  Bishop  had  acquired  an  interest  in  the  tract  by  settle- 
ment and  improvement ;  and  it  concludes  by  giving  him  the  preference 
right  of  entry  under  the  act  of  May  14, 1880. 

The  evidence  in  this  case,  except  so  far  as  above  recited,  need  not  be 
discussed.  It  is  sufficient  to  point  out  that  Bishop  has  not  shown  that 
Porter  has  forfeited  his  entry,  and  consequently  he  can  obtain  no  pref- 
erence right  under  the  act  of  May  14, 1880,  which  contemplates  a  con- 
test under  section  2297  Revised  Statutes.  The  contest  is  therefore  dis- 
missed. 

If  Bishop  believed  that  as  a  settler  he  had  a  better  right  to  the  tract 
than  Porter,  the  proi>er  method  of  initiating  contest  was  by  his  filing 
an  application  to  enter  within  the  period  prescribed  by  law.  Without 
such  an  application  the  Land  Department  cannot  consider  the  respect- 
ive  rights  of  parties  based  on  priority  of  settlement  or  claim. 

Your  decision  is  therefore  reversed. 

Motion  for  reconsideration  dismissed  July  15,  1884. 
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29.  PRESUMPTION  OF  DEATH. 

CONTEST— TIME  OF  ABSENCE— PHOOF. 

DoDD  V.  Gamble. 

In  the  absence  of  positive  proof,  there  is  no  presumption  of  the  death  of  a  party 

nntil  after  the  expiration  of  seven  years. 

/Secretary  Teller  to  Commissioner  McFarlandj  December  28, 1883. 

Sir  :  I  have  considered  the  case  of  W.  C.  Dodd  v.  Reason  Gamble, 
involving  homestead  entry  No.  11,492,  made  by  Gamble  July  7, 1874, 
under  the  provisions  of  the  act  of  June  8, 1872,  covering  the  SB.  J  of 
Sec.  29,  T.  7,  R.  3,  Concordia,  Eans.,  on  appeal  by  Dodd  from  your  de- 
cision of  February  14, 1881,  dismissing  the  contest. 

The  records  of  the  War  Department  show  that  Gamble  served  two 
years  nine  months  and  twenty-one  days  as  a  volunteer  in  the  United 
States  service,  during  the  late  war. 

On  July  7,  1877,  Samuel  P.  Gamble,  the  father  of  the  entryman, 
offered  final  proof,  claiming  that  the  latter  died  on  or  about  March  1, 
1876,  leaving  neither  widow  nor  children,  and  that,  as  heir  of  the  de- 
ceased entryman,  he  is  entitled  to  the  benefits  granted  by  the  soldier's 
homestead  act  of  June  8, 1872. 

On  December  4,  .1877,  your  ofl&ce  declined  to  issue  final  certificate,  for 
the  reason  that  the  act  of  June  8, 1872,  applied  to  no  other  persons  than 
the  widow  and  minor  children  of  the  deceased  soldier. 

A  contest  hearing  was  ordered  on  the  ground  of  abandonment,  and 
held  June  G,  1878,  at  which  it  was  shown  that  Beason  Gamble  built  a 
dug-out,  broke  and  cultivated  10  or  16  acres  of  land  to  corn  during  1874, 
and  resided  thereon  until  February  or  March,  1876 ;  becoming  discour- 
aged by  the  continual  devastation  of  the  crops  by  grasshoppers,  he,  with 
his  brother,  left  Kansas,  ostensibly  for  Dakota.  During  June,  1876, 
information  was  received  in  an  indirect  manner  that  Reason  had  been 
killed  near  Deadwood,  Dak. 

A  decision  was  rendered  by  your  office  July  16, 1879,  adjudging  the 
entry  forfeited,  by  reason  of  abandonment  of  the  land  by  the  entryman 
for  more  than  six  months. 

On  a  review  of  the  proceedings  it  was  decided  by  your  office  that  a 
rehearing  should  be  granted,  for  the  reason  that  the  entryman  was  en- 
titled by  law  to  an  absence  from  the  land  during  the  period  of  alleged 
abandonment.  At  the  rehearing,  held  February  14,  1880,  the  proof 
offered  was  directed  towards  determining  the  question  of  the  alleged 
decease  of  the  entryman.  "So  direct  evidence  of  death  was  presented. 
One  witness  stated  that  during  the  summer  of  1876,  in  Deadwood,  Dak., 
he  met  one  of  the  parties  that  accompanied  the  entryman,  who  informed 
him  that  Reason  Gamble  had  been  shot  and  killed  by  soldiers  while 
attempting  to  escape  from  their  custody.    Another  witness  testifies  that 
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he  saw  a  letter,  written  by  Eeasoo's  brother,  in  which  it  was  stated  that 
Beason  had  died  from  the  effects  of  a  gnnshot  wonnd ;  while  a  third 
witness  states  that  he  was  in  Deadwood,  Dak.,  during  March,  1878, 
when  two  men  were  brought  in  on  a  charge  of  horse-stealing;  that  a 
chance  acquaintance  of  witness  told  him  they  were  the  Gamble  boys, 
whom  the  informant  knew  in  Kansas.  Excepting  the  testimony  of  this 
last  witness,  nothing  appears  to  show  that  Eeason  hm  been  seen  or 
heard  of  alive  since  the  alleged  date  of  decease. 

It  is  the  general  belief  of  the  people  living  in  the  vicinity  of  the  claim 
that  the  entryman  is  dead ;  but  when  all  the  circumstances  surrounding 
the  affair  are  considered,  it  appears  that  sufficient  doubt  is  raised  to 
preclude  a  reasonable  presumption  of  death ;  which  doctrine  cannot  be 
applied,  in  the  absence  of  positive  proof,  until  seven  years  after  the  dis- 
appearance of  Keason. 

It  appears  that  the  father  of  the  entryman,  Samuel  P.  Gamble,  on 
learning  of  the  alleged  decease  of  Eeason,  immediately  entered  into 
possession  of  the  land,  and  has  continually  resided  thereon  since,  culti- 
vating and  improving  it  from  year  to  year,  as  the  representative  of  the 
entryman. 

The  allegation  by  Dodd  of  abandonment,  having  no  foundation  in 
fact,  drops  out  of  the  question,  and  as  a  consequence  he  cannot  be  con- 
sidered a  party. 

Your  decision  dismissing  the  contest  is  affirmed. 


30.  PREVIOUS  COllTrEST. 

SETTLEMENT^lMPnOVEMENTS^PREFEEENCE  EIGHTS. 

Massingill  V.  Hawkins. 

An  adverse  decision  based  on  tbe  standJDg  of  a  party  or  interpleader  in  a  preyions 
contest  should,  as  a  rule,  not  affect  a  case  based  upon  matters  arising  subsequently 
to  such  decisions.  Rights  since  accrued  should  be  adjudicated  without  reference 
to  the  prior  decisions. 

C<m.mi99ioner  McFarlarid  to  register  and  receiver ^  Dardanelles  Arh,  July 

28, 1883. 

6e:ntlehen:  I  have  considered  the  case  of  Newton  Massingill  v. 
William  Hawkins,  involving  the  latter's  additional  homestead  entry  No. 
10,325,  made  nnder  the  act  of  March  3, 1879,  upon  the  SE.  i  SE.  i  29, 
10  N.,  27  W. 

The  case  is  before  me  on  appeal  by  the  plaintiff  from  your  decision 
adverse  to  him. 

It  appears  that  the  land  in  question  was  formerly  embraced  in  the 
homestead  entry  No.  14,350,  of  Sallie  Eodgers,  which  was  canceled  on 
relinquishment  by  my  decision  of  July  24, 1882.    By  my  said  decision 
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the  case  of  said  Hawkins  v.  Sallie  Bodgers,  wherein  said  Massingill  ap- 
peared BB  interpleader,  was  also  dismissed,  and  yon  were  instructed  to 
advise  the  parties  in  interest  that  the  land  would  be  subject  to  entry 
by  the  first  legal  applicant. 

On  August  16, 1882,  Hawkins  applied  to  make  entry,  and  you  allowed 
him  to  do  so,  as  above.  The  day  following  Massingill  applied  to  file  a 
pre-emption  declaratory  statement  on  the  land,  but  his  application  was 
rejected  because  of  the  appropriation  of  the  land  by  Hawkins's  entry. 
It  seems  that  at  the  same  time  you  canceled  Hawkins's  entry  on  the 
belief  that  you  had  erred  in  permitting  the  same  before  the  expiration 
of  the  sixty  days  allowed  the  parties  within  which  to  appeal  from  my 
said  decision  in  the  previous  case.  But  afterward,  namely,  on  August 
22,  you  appear  to  have  rectified  your  error  by  reinstating  said  entry. 
No  appeal  having  been  filed  in  the  former  case,  that  case  was  closed  by 
this  office  October  18, 1882. 

On  October  17, 1882,  the  case  at  bar  was  initiated  by  Massingill,  and 
his  cause  of  action  seems  to  be  grounded  on  the  same  claim  as  was  his 
interplea  in  the  former  contest,  namely,  that  he  is  entitled  to  the  pref- 
erence right  of  filing  upon  the  land  because  of  his  prior  settlement  and 
improvements  thereon. 

But  you  hold  that  as  this  question  was  decided  by  my  decision  of 
July  24y  1882,  in  the  former  case  alluded  to,  it  is  re^j'u^icato,  and  there- 
fore cannot  be  further  inquired  into  or  discussed.  Upon  this  view  your 
decision  is  based. 

I  do  not,  however,  concur  in  your  conclusions.  My  decision,  adverse 
to  Massingill,  in  the  former  case  was  based  on  the  ground  that  he 
gained  nothing  by  virtue  of  the  improvements  made  by  him  on  the  land 
while  it  was  embraced  in  an  uncanceled  entry. 

It  had  reference  solely  to  his  standing  at  the  time  his  claim  for  con- 
sideration was  presented.  Matters  subsequent  thereto  were  dehors  the 
record,  and  could  not  be,  as  they  were  not,  inquired  into  or  brought  in 
issue. 

If  Massingill  can  therefore  establish  that  he  has  rights  that  have  since 
aceruedy  there  is  every  reason  why  he  should  be  allowed  to  do  so- 

It  is  his  right,  and  Hawkins's  special  plea  in  bar  of  res  judicata  cannot 
interpose  to  estop  him  from  exercising  it ;  for  that  plea,  to  my  mind,  is 
untenable  under  the  state  of  facts  as  now  presented. 

With  this  view  of  the  matter  I  have  examined  the  record  of  contest. 
I  find  therefrom  that  Massingill  was  in  possession  of  and  had  improve- 
ments on  the  land  at  the  date  (July  24, 1882)  of  cancellation  of  Eodgers's 
entry,  and  that  he  has  ever  since  continued  in  possession  thereof  as 
claimed  by  him.  This  is  conclusively  proved — in  fact,  is  admitted  by 
Hawkins. 

In  the  case  of  McOluskey  v.  Thomason  (10  Oopp,  4),  which  was  anal- 
ogous to  this,  the  testimony  showed  that  McCluskey  was  resident  on 
the  land  ITovember  6, 1880,  the  date  of  cancellation  of  Neel's  entry,  in- 
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tending  to  claim  it  under  the  homestead  laws.  It  was  held  by  the  Depart- 
ment that  prior  to  that  cancellation  the  tract  was  under  appropriation; 
bnt  apon  that  event  McGlaskey  had  the  same  rights  a  pre-emptor 
wonld  have  had  under  the  pre-emption  laws^  and  he  was  authorized  to 
enter  within  three  months  from  the  time  it  became  subject  to  further 
appropriation  (see  also  case  of  Murphy  v.  Taft,  9  Copp,  213). 

Your  decision  is  therefore  reversed,  and  Massingill  will  be  allowed  to 
make  pre-emption  filing  on  the  land,  as  applied  for. 

Should  he  make  such  filing,  which  he  is  required  to  do  within  thirty 
days  from  notice  hereof,  the  entry  of  Hawkins  will  stand  subject  to  his 
rights  thereunder.  Or,  if  desired  by  Hawkins,  his  entry  will  be  can- 
celled fund  he  allowed  to  make  a  new  one,  with  credit  for  fee  and  com- 
missions already  paid. 

Duly  advise  the  parties  in  interest  of  this  decision,  allow  sixty  days 
for  appeal  therefrom,  and,  at  the  proper  time,  report  action  taken. 

Affirmed  by  Secretary  Teller,  January  30, 1884. 


31.  PRIVATE  ENTRY. 

AFFIDAVIT  BEFORE  COUNTY  CLEEK^PBIORITT. 

Plaisanob  V.  Bradley. 

Homestead  entay  was  made  subsequent  to  prirate  entry.  But  homestead  entryman's 
afiSdavit  l)efore  county  clerk  that  he  had  made  settlement  upon  the  land  prior  to 
date  of  private  entry  should  give  him  preference.  Private  entryman  is  permitted 
to  show  cause  why  his  private  entry  should  not  be  canceled. 

Secretary  Teller  to  Commissioner  McFarlandj  January  30, 1884. 

Sib  :  I  have  considered  the  appeal  of  H.  P.  Plaisance  from  your  de- 
cision of  Tth  of  June,  1883,  holding  for  cancellation  his  homestead  entry 
No.  6,638,  made  July  5, 1882,  for  the  W.  i  of  NW.  i  11,  7  8.,  9  W.,  New 
Orleans  district,  Louisiana,  for  conflict  with  private  cash  entry  No. 
5,695,  by  B".  B.  Bradley,  made  July  1, 1882,  covering  this  with  other 
tracts. 

The  affidavit  of  Plaisance  was  made  June  10, 1882,  before  the  clerk 
of  Calcasieu  Parish  (or  county),  and  the  entry  papers  were  transmitted 
to  the  district  office  in  compliance  with  section  2294  of  the  Bevised 
Statutes.  The  affidavit  alleges  that  he  was  residing  on  the  land,  and 
liad  2k  bona  fide  settlement  and  improvement  thereon,  commenced  on  the 
25th  of  May  previous,  and  consisting  of  a  house,  well,  fencing,  &c. 

The  law  allowing  a  party  in  such  case  to  go  before  the  clerk  of  his 
eonnty  to  make  the  oath  was  undoubtedly  intended  to  provide  a  means 
for  prompt  protection  of  his  claim  from  appropriation  by  parties  having 
no  present  interest,  who  might  anticipate  him  in  reaching  the  district 
office  while  he  might  be  attempting  in  good  faith  to  make  his  entry. 
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He  therefore  sLonld  BOt  be  defeated  by  a  stranger,  whose  application 
at  the  district  office  is  made  at  a  date  subsequent  to  his  application  and 
oath  filed  with  the  county  clerk,  as  by  such  a  practice  his  home  would 
be  given  to  another,  notwithstanding  his  compliance  with  the  law  wliich 
was  passed  especially  for  his  benefit,  and  he  would  be  no  better  off  than 
one  to  whom  its  provisions  had  no  application. 

As  the  papers  were  before  you,  showing  the  priority  of  Plaisance  by 
the  date  of  his  affidavit,  it  was  error  to  hold  his, entry  for  cancellation; 
but  the  entry  of  Bradley  should  have  been  suspended,  and  he  should 
have  been  called  upon  to  show  cause,  if  any  he  can  allege,  why  his  cash 
entry  should  not  be  canceled  for  conflict  with  the  prior  right  of  the 
settler. 

I  reverse  your  decision. 


32.  PURCHASE. 

TWO  ENTRIES— GOOD  FAITE^ACT  JUNE  15,  1880. 

McNeff  V.  Newman. 

A  party  made  one  liomcstead  entry  under  general  homestead  laws,  and  thereafter 
made  second  homestead  entry  of  other  land  under  act  of  Juno  8,  1872,  believing 
that  he  was  entitled  to  both ;  notwithstanding  irregularity  of  second  entry,  he 
may  purchase  the  land  covered  thereby  under  act  of  June  15,  1880,  if  same  was 
subject  to  entry  and  there  is  no  adverse  claim. 

Secretary  Teller  to  Commissioner  McFarland^  July  17, 1883. 

Sir  :  I  have  considered  the  case  of  Chas.  McNeff  v.  Ghas.  Kewman, 
involving'  lot  2,  the  SE.  J  of  the  NW.  i,  lot  3  of  the  SW.  J,  and  the 
K  i  of  the  SE.  4,  Sec.  26,  T.  11,  R.  3  W.,  Marysville,  Gal.,  on  appeal  by 
Hiram  L.  Parker  from  your  decision  of  November  29, 1881,  allowing 
Newman  to  purchase  the  tracts  under  the  act  of  June  15, 1880. 

Newman  made  homestead  entry  of  the  tracts  August  13, 1878,  and 
McNeff  commenced  contest  against  him  for  abandonment  thereof  in  Au- 
gust, 1880.  Pending  consideration  of  that  case,  Newman  applied  in 
April,  1881,  to  purchase  the  tracts  under  the  act  of  June  15, 1880,  and, 
pending  that  application,  Parker  applied  to  enter  them  under  the  home- 
stead laws,  alleging  that  Newman's  entry  was  void  ab  initiOj  because 
of  a  former  entry  in  1874,  whereby  he  exhausted  his  homestead  right. 
Parker  appealed  from  the  local  oflBcers'  refusal  to  allow  his  application, 
and  you  ordered  a  hearing  respecting  Newman's  good  faith  as  to  his 
second  entry. 

It  does  not  appear  that  McNeff  had  any  interest  in  or  claim  to  the 
tracts,  except  as  a  contestant  of  Newman's  entry,  and  under  the  act  of 
May  14, 1880,  he  had  no  preference  or  other  right  until  he  procured  can- 
cellation of  that  entry,  which  he  had  not  done.  Notwithstanding  this, 
he  sold  and  conveyed  to  Parker  whatever  right  he  had,  and  Parker 
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thenceforth  oontinaed  to  prosecote  in  the  name  of  McNeff  the  proceed- 
ings against  Newman. 

Yon  find  from  the  testimony  that  Newman  acted  in  good  faith ,  and 
without  intent  to  defiraad  the  Government  in  his  second  entry,  which 
he  made  under  the  belief  that  he  had  the  right  to  one  entry  under  the 
general  homestead  laws,  and  another  under  the  act  of  June  8,  1872 
(section  2304,  Bev.  Stat),  by  reason  of  his  services  in  the  Navy  of  the 
United  States  during  the  late  rebellion. 

It  is  not  necessary  to  consider  herein  whether  or  not  Newman's  sec- 
ond  entry  was  an  appropriation  of  the  tracts,  so  that  while  it  remained 
of  record  they  were  not  subject  to  further  entry,  nor  whether  Newman 
had  exhausted  his  homestead  right  by  his  entry  in  1874,  nor  whether 
Parker  could  continue  the  proceedings  against  Newman  in  the  name  of 
McNeff  after  the  latter  had  abandoned  them,  and  had  the  right  of  ap- 
peal from  any  decision  in  the  matter,  because  the  first  and  real  question 
is,  whether  or  not  Newman  had  the  right  to  purchase  the  tracts  under 
the  act  of  June  15, 1880,  and  this  seems  settled  by  the  construction  of 
that  act  as  held  in  the  case  of  Maughn  (Copp,  June,  1882)  and  other 
cases,  that,  notwithstanding  irregularity  in  the  entry,  the  entryman 
may  purchase  if  the  land  was  subject  to  entry,  and  there  is  no  adverse 
claimant,  both  of  which  conditions  are  favorable  to  Newman. 

Your  decision  is  affirmed. 


contesr^abandonment'-interpleader. 
Thomas  v.  McCluee  and  Yeates. 

The  defendant  is  held  not  entitled  to  purcbase  under  the  act  of  Jane  15,  1880,  as 
BQch  parchaso  is  intended  Rolely  to  benefit  the  interpleader,  and  would  result  in 
defeating  the  superior  equities  of  the  plaintiff. 

Commissioner  McFarland  to  register  and  receiver j  Bardanelle,  ArJc.y  Au- 

gtcst  30, 1883. 

Geio'LEMEN  :  I  have  considered  the  case  of  B.  T.  Thomas  r.  David 
McClure,  defendant,  and  John  C.  Yeates,  interpleader,  involving  Mc- 
Clure's  homestead  entry  No.  13,828,  made  June  1, 1879,  on  the  8.  i  N. 
W.  i  Sec  1,  T.  2  N.J  R.  23  W.,  on  appeal  by  the  interpleader  from  your 
decison  in  favor  of  the  plaintiff. 

The  contest  was  instituted  May  17, 1882,  on  the  ground  of  abandon- 
ment. On  June  1  following,  the  defendant,  McClure,  presented  an 
application  to  purchase  the  land  above  described  under  the  act  of  Juno 
15, 1880,  but  no  receiver  having  then  qualified  in  the  place  of  the  late 
receiver,  Thomas  Boles,  such  application  was  rejected  by  you. 

On  June  28, 1882,  the  day  set  for  hearing  of  the  case,  the  plaintiff, 
ThomaQ,  filed  a  supplemental  or  amended  affidavit  of  contest,  alleging 
furtber;  and  among  other  things,  that  he  had  purchased  the  land  from 
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the  defendant,  and  was  in  actual  possession  of  the  same,  whereupon  a 
continuance  was  granted  to  August  4  following.  On  said  latter  date 
the  interpleader,  Yeates,  appeared  and  filed  an  interplea,  and  asked  to 
be  made  a  party  defendant  to  the  contest,  on  the  ground  that  he  was 
the  legal  owner,  and  also  in  possession  of  the  land.  His  motion  was 
granted ;  and  the  respective  parties  being  present  with  their  coun- 
sel, and  waiving  all  irregularities  of  procedure,  the  case  was  taken  up 
and  heard. 

The  testimony  shows  that  the  defendant  never  made  any  improve- 
ments on  the  land,  but  abandoned  the  same  in  December,  1879,  or  Jan- 
uary, 1880,  and  moved  to  Montgomery  County,  Arkansas,  distant  some 
25  miles  from  the  tract  in  controversy,  where  he  has  ever  since  resided. 
It  further  appears  that  the  plaintiff  has  been  residing  upon  and  improv- 
ing said  land  ever  since  the  defendant's  abandonment  thereof,  intending 
in  good  faith  to  make  it  his  home.  In  February,  1880,  he  built  a  house 
on  the  land,  and  has  since  made  considerable  improvements  thereon. 
There  is  also  evidence  showing  that  just  prior  to  his  abandonment  of 
said  land  defendant  sold  his  interest  in  the  same  to  plaintifi:  for  the  sum 
of  $7,  and  transferred  his  duplicate  receipt  to  the  interpleader,  who  had 
paid  on  his  behalf  the  sum  of  $2  as  part  of  the  purchase-money,  with 
the  understanding  that  such  receipt  was  to  be  turned  over  to  the  plaintiff 
on  his  reimbursing  the  interpleader  for  said  sum.  On  this  point,  how- 
ever, it  may  be  stated  that  the  interi^leader  denies  that  the  receipt 
was  held  by  him  for  the  purpose  alleged.  On  the  contrary,  his  version 
of  the  matter  is,  that  the  receipt  was  purchased  by  himself  from  the 
defendant,  with  the  view  of  saving  that  portion  of  his  improvements 
which  he  states  he  believes  a  resurvey  will  show  lies  upon  the  tract  iu 
dispute. 

The  interpleader,  it  seems,  owns  and  occupies  under  his  homestead 
entry  No.  8,967  (F.  C.  No.  2,608),  made  May  4, 1874,  the  NW.  i  of  the 
SB.  i,  E.  i  of  the  SW.  i,  and  NW.  i  of  the  SW.  i,  1, 2  N.,  23  W.,  which 
adjoins  the  tract  in  controversy.  He  admits,  however,  that  he  offered 
to  sell  the  receipt  to  the  plaintiff,  but,  such  offer  having  been  declined, 
he  concluded  to  get  the  laud  himself.  But  he  denies,  as  submitted  in 
evidence,  though  not  conclusively  proved  by  the  plaintiff,  that  one  of 
plaintiffs  witnesses  offered  to  pay  him  the  alleged  balance  due  on  the 
receipt.  The  interpleader  also  acknowledges,  as  further  charged  by 
the  plaintiff,  that  he  procured  the  defendant  to  go  to  the  land  ofiftce 
and  make  application  to  purchase  the  land  under  the  act  of  June  15, 
1880,  and  that  he  furnished  the  defendant  $100  two  or  three  days  before 
he  (said  defendant)  presented  himself  at  your  ofBce  for  such  purpose. 
He  further  admits  that  he  expected  to  get  a  deed  to  the  laud  from  the 
defendant  after  the  purchase  had  been  consummated,  and  also  paid  him 
$8  in  addition  as  an  inducement.  It  appears  in  evidence  that  such 
deed  was  actually  executed  by  the  defendant  about  the  time  the  appli 
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cation  to  parchase  was  made.   No  testimony  was  offered  by  the  defend- 
ant, and  he  appears  to  have  been  singularly  silent. 

The  receipt  aboat  which  there  is  so  much  contention  accompanies  the 
defendant's  application  to  purchase. 

On  inspection  it  appears  never  to  have  been  relinquished  or  trans- 
ferred by  the  defendant.  The  purchase  or  possession  of  it  by  the 
plaintiff  or  the  interpleader  would,  therefore,  have  availed  nothing  to 
either.  It  is  only  touched  ui>on  so  largely  in  my  consideration  of  the 
case  because  of  the  exceptional  character  of  the  point  involved,  which 
renders  it  necessary  to  take  in  collateral  issues  in  order  to  show  as 
clearly  as  possible  the  respective  equities  of  the  contending  parties. 

From  the  foregoing,  the  real  question  at  issue  would  seem  to  be,  is 
the  defendant  entitled  to  purchase  the  land  under  the  act  of  June  15, 
1880,  when  it  is  admitted  and  proved  that  such  purchase  is  intended 
solely  for  the  benefit  of  the  interpleader,  and  will,  if  allowed,  result  in 
the  defeat  of  the  superior  equities  of  the  plaintiff  f  I  do  not  think  the 
defendant  is,  under  the  circumstances,  so  entitled. 

Bule  14  of  office  circular,  issued  October  9, 1880,  under  the  act  of 
June  15,  1880,  provides  that  <'  where  the  duplicate  receipt  has  been  lost 
or  destroyed,  and  the  application  to  purchase  is  made  by  the  original 
homestead  party,  the  applicant  must  make  oath  that  he  has  not  trans- 
ferred, nor  attempted  to  transfer,  his  homestead  right  under  said  entry, 
nor  assigned  his  right  to  receive  the  repayment  of  the  fees,  commis- 
sions, and  excess  payments  paid  thereon."  It  is  clear  that  this  rule  was 
intended  to  prevent  the  purchase  by  the  homestead  claimant  after  he 
had  transferred  his  interest  in  his  entry,  or  attempted  to  transfer  the 
same.  Such  transfer  being  usually  made  upon  the  duplicate  receipt, 
the  absence  of  the  receipt  would  raise  a  strong  presumption  that  a 
transfer  had  been  made.  Hence  to  rebut  this  presumption  an  oath  as 
to  non-alienation  was  deemed  necessary,  and  accordingly  the  above- 
mentioned  rule  was  promulgated. 

The  substance  of  the  rule  is  that  a  homestead  party  cannot  be  per- 
mitted to  purchase  the  land  after  he  has  sold  his  rights  to  another.  A 
transfer  of  the  duplicate  receipt  is  not,  however,  the  only  evidence  of 
such  sale.  The  sale  may  be  otherwise  established,  and  when  established 
is  sufficient  to  bar  a  purchase  by  the  homestead  party  of  land  to  which 
he  no  longer  has  any  equitable  claim,  even  if  he  does  still  hold  posses- 
sion of  the  duplicate  receipt. 

In  the  present  case,  the  duplicate  receipt  does  not  show  a  transfer  by 
the  defendant.  But  the  fact  that  he  had  disposed  of  his  entire  interest 
in  the  land  both  by  deed  and  otherwise  is  proveu.  To  allow  the  pur- 
chase by  a  homestead  party  under  such  circumstances  would  be  a  vio- 
lation of  the  spirit  and  purpose  of  the  rule  referred  to,  and  would  place 
this  office  in  the  position  of  aiding  the  consummation  of  a  scheme  to 
deprive  the  occupant  of  his  improvements  placed  upon  the  land  under 
color  of  right,  obtained  through  actual  transfer  of  possession  from  the 
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homestead  party.  It  is  reasonably  clear  in  this  ease  that  the  applica- 
tion to  purchase  is  not  bona  fide  on  the  part  of  the  defendant,  bat  is  in 
reality  made  in  the  interest  of  the  interpleader,  who  has  no  standing  in 
the  case. 

The  application  to  purchase  is  therefore  rejected,  and  the  aforesaid 
entry  No.  13,828  is  held  for  cancellation.  You  will  so  advise  all  the 
parties  in  interest,  allow  the  usual  time  for  appeal,  and,  at  the  expira- 
tion thereof,  make  prompt  report  regarding  action  taken. 


CASH  ENTRY— EXECUTION  OF  AFFIDAVIT, 

EicHABD  Martin. 

The  affidavit  required  by  the  second  section,  act  of  June  15,  1880,  may  be  made  oat- 
side  the  ]and  district  before  any  qnalified  officer  having  a  seal. 

Commissioner  McFarland  to  register  and  receiver ^  Wa  Keeney,  Kansas, 

November  2, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  September  15, 1883, 
transmitting  the  application  of  Eichard  Martin  who  made  original 
homestead  entry  l^o.  967,  for  the  N  W.  J  of  Sec.  27  in  T.  17  S.,  E.  20  W., 
March  4, 1878,  to  purchase  said  tract  of  land  under  the  provisions  of 
the  second  section  of  the  act  of  Congress  approved  June  15, 1880. 

The  application  in  question  was  presented  at  your  office  on  the  25th 
day  of  July,  1883,  and  rejected  by  you  for  the  reason  that  the  affidavits 
presented  in  support  of  said  application  were  not  sworn  to  before  an 
officer  authorized  by  law  to  administer  oaths  in  this  class  of  cases,  said 
affidavits  having  been  executed  before  a  notary  public  who  resides  and 
keeps  his  office  outside  of  the  limits  of  the  Wa  Keeney  land  district. 

Mr.  Martin  appeals  from  your  action,  and  submits  an  affidavit,  duly 
subscribed  and  sworn  to,  from  which  it  appears  that  owing  to  sickness 
in  his  family,  the  great  distance  which  he  now  resides  from  your  office 
and  the  Wa  Keeney  land  district,  and  his  financial  circumstances,  he  is 
unable  to  appear,  either  at  your  office  or  within  the  land  district  afore- 
said, to  make  the  required  affidavit. 

The  affidavit  required  by  the  regulations  issued  under  the  act  of  Jane 
15, 1880,  may  be  made  before  any  qualified  officer  having  a  seal,  pro- 
vided the  party  seeking  to  avail  himself  of  the  benefits  of  said  act 
X>roves  satisfactorily  (as  in  this  case)  that  he  cannot  make  the  affidavit 
before  the  local  officers  or  before  the  judge,  or,  in  his  absence,  before  the 
clerk  of  any  court  of  record  for  the  county  in  which  the  land  is  situated, 
as  required  by  the  prescribed  rule. 

As  there  is  no  other  question  regarding  Mr.  Martin's  right  to  pur- 
chase the  laud  in  question  under  the  provisions  of  said  act,  his  applica- 
tion, herewith  returned,  may  be  granted,  and  you  will  so  advise  him. 
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33.  QUABTER-SECTION. 

quantity^approximation^intention  of  congress. 

Benjamin  C,  Wilkins. 

A'^qaarter-seotion"  of  pablio  land  k,  noder  the  homestead  laws,  ICO  acres.  In 
fractional  sections,  an  entry  mast  approximate  160  acres  as  nearly  as  practica- 
ble. 

Secretary  Teller  to  Commissioner  McFarlandj  April  1, 1884. 

Sis:  I  have  considered  the  appeal  of  Beujainin  G.  Wilkins  from  yonr 
decision  of  October  15, 1883,  holding  for  cancellation  his  homestead 
entry  of  December  5,  1883,  npon  the  NE.  J  of  Sec.  2,  T.  112,  B.  67, 
Hnron,  Dak. 

It  appears  that  this  quarter-section  is  subdivided  into  lot  I,  contain- 
ing 77.34  acres;  lot  2,  containing  77.14  acreft,  and  the  S.  i,  containing 
80  acres — the  whole  aggregating  234.48  acres,  and  that  Wilkins  paid 
$93.10  for  the  excess  of  74.48  acres  above  160  acres.  You  suspended 
his  entry  August  9, 1883,  on  account  of  the  excess,  allowing  him  sixty 
days  within  which  to  elect  which  contiguous  tracts  he  would  retain  so 
as  to  approximate  his  entry  to  160  acres;  otherwise,  to  have  his  entry 
canceled.  He  declined  to  relinquish  any  portion  of  the  land,  and  you 
held  his  entry  for  cancellation. 

The  decisions  of  this  Department  upon  the  question  whether  one  may 
enter  as  a  homestead  a  technical  quarter-section  of  public  land,  although 
it  embraces  a  much  larger  quantity  than  160  acres,  or  whether  he  is  re- 
stricted to  (approximately)  160  acres,  have  not  been  uniform — the  case 
of  Aanrud,  decided  by  my  predecessor  August  23, 1880  (Copp,  October, 
1880),  holding  that  he  might  enter  such  quarter-section,  and  my  decision 
of  September  17, 1883,  in  the  case  of  Sayles,  that  his  entry  must  be  made 
to  approximate  160  acres. 

What  Congress  intended  in  respect  to  the  quantity  of  land  allowable 
in  a  homestead  entry  may  be  gleaned  from  its  legislation.  February  1, 
1859,  a  bill  passed  the  House  of  Representatives  '^  to  secure  homesteads 
to  actual  settlers  on  the  public  domain.''  It  provided  for  the  entry  of 
^^one  quarter-section  of  vacant  and  unappropriated  public  lands  or  a 
quantity  eqtial  thereto  to  be  located  in  a  body  in  conformity  with  the 
legal  subdivisions."  No  action  was  taken  thereon  at  that  session  of  the 
Senate. 

March  12, 1860,  a  bill  with  the  same  title  passed  the  House,  author- 
izing one  qualified  under  its  provisions  ^^to  enter,  free  of  cost,  one  hun- 
dred and  sixty  acres  of  unappropriated  public  lands."  The  Senate  Pub- 
lic Land  Committee  reported  a  substitute  for  the  bill  granting  home- 
steads to  actual  settlers  at  25  cents  per  acre  (but  not  including  pre- 
emptors  then  occupying  public  lands),  which  passed  that  body.  The 
House  refusing  to  concur  in  the  amendment,  a  protracted  conference 
4531  L  o 9 
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between  committees  of  the  two  houses  ensued,  which  resulted  in  the 
acceptance  by  the  House  committee  of  the  Senate  substitute,  and  with 
slight  amendments  it  passed  both  houses.  It  provided  (section  1)  for  the 
entry  of  '<  one  quarts-section  of  vacant  and  unappropriated  public  lands, 
or  any  less  quantity ^  to  be  located  in  one  body,  in  conformity  with  the 
legal  subdivisions  of  the  public  lands,  after  the  same  shall  have  been 
surveyed''  upon  named  conditions,  one  of  which  was  that  the  applicant 
for  the  benefit  of  the  act  "is  actually  settled  on  the  quarter-section^  or 
other  subdivision  not  exceeding  a  quarter-sectiony  proposed  to  be  entered." 
Provided,  that  the  act  should  not  be  construed  "to  embrace  or  in  any 
way  include  any  quarter-section  or  fractional  quarter -section  of  land  upon 
which  any  pre-emption  right  has  been  acquired' prior  to  the  passage  of 
this  act."  Section  2  provided  "  that  no  individual  shall  be  permitted  to 
enter  more  than  one  quarter-section  or  fractional  quarter-section^  and  that 
in  a  compact  body,^'  and  section  3,  "that  no  claim  of  pre-emption  shall 
be  allowed  for  more  than  one  hundred  and  sixty  acres,  or  one  quarter- 
section,  of  land,"  and  that  any  claimant  under  the  pre-emption  laws  may 
take  less  than  160  acres  by  legal  subdivisions. 

June  23, 1860,  President  Buchanan  returned  the  bill  with  his  veto, 
saying,  "  This  bill  gives  to  the  persons  named  in  the  bill  the  privilege 
of  appropriating  to  himself  one  hundred  and  sixty  acres  of  Government 
land"  upon  the  conditions  named,  and  that  although  foreigners  were 
welcome  to  our  shores  it  is  not "  expedient  to  proclaim  to  all  the  nations 
of  the  earth  that  whoever  shall  arrive  in  this  country  from  a  foreign 
shore  and  declare  his  intention  to  become  a  citizen  shall  receive  a  farm 
of  one  hundred  and  sixty  acres  at  a  cost  of  25  or  30  cents  per  acre,  if  he 
will  only  reside  on  it  and  cultivate  it,"  The  veto  was  sustained,  and 
the  bill  did  not  pass  the  Senate. 

In  1861  another  bill  with  like  title  passed  the  House  providing  that 
any  person  with  the  required  qualifications  "  be  entitled  to  enter,  free  of 
cost,  one  hundred  and  sixty  acres  of  unappropriated  public  lands."  It 
passed  the  Senate  with  slight  amendment,  was  ax)proved  by.  President 
Lincoln  May  20, 1862,  and  is,  substantially,  the  law  now  in  force,  of 
which  section  2289  (Rev.  Stat.)  authorizes  one  to  enter  "  one  quarter-sec- 
tion or  a  less  quantity  of  unappropriated  public  lands,"  "  subject  to  pre- 
emption, at  $1.25  per  acre;  or  80  acres  or  less  of  such  unappropriated 
lands  at  $2.50  per  acre,  to  be  located  in  a  body,  in  conformity  to  the 
legal  subdivisions  of  the  public  lands,  and  after  the  same  have  been 
surveyed.  And  any  person  owning  and  residing  on  land  may,  under 
the  provisions  of  this  section,  enter  other  land  lying  contiguous  to  his 
land,  which  shall  not,  with  the  land  so  already  owned  and  occupied,  ex- 
ceed in  the  aggregate  one  hundred  and  sixty  acres?^  Section  2298  pro- 
vides that "  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter-section  under  the  provisions  of  this  chapter."  Section  2304, 
that  the  person  therein  named  shall  upon  compliance  with  the  provis- 
ions of  this  chapter  be  entitled  to  a  patent  for  ^^not  exceeding  one  Awn- 
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dred  and  sixty  acres  or  one  quarter  secti<m.^  Section  2306,  that  Any  per  • 
mn  entitled  to  enter  a  homestead  under  section  2304,  who  may  have 
entered  a  quantity  of  land  less  than  one  hundred  and  sixty  acres]  shall  be 
entit!ed  to  enter  so  much  more  land  as,  when  added  to  the  quantity 
previonsly  entered,  shall  not  ex<:eed  one  hundred  and  sixty  acres;  sec- 
tion 2313,  that  certain  Indians  therein  named  shall  be  permittM  to  en- 
ter ^^not  exceeding  one  hundred  and  sixty  acres,  or  one  quarter-sectionj^ 
and  section  2315,  that  the  persons  therein  named  may  enter  ^^not  ex- 
eeedirg  one  hundred  and  sixty  acres.^ 

It  seems  clear  to  me  from  this  review  that  Congress  and  the  President 
used  the  terms  "  quarter-section"  and  "160 acres  "interchangeably  and 
as  meaning  the  same  quantity  of  land,  and  that  this  resulted  from  the 
fact  that  a  quarter-section  under  the  Government  system  of  public  sur- 
veys embraces  or  is  intended  to  embrace  just  160  acres,  although  from 
inaccuracies  in  adjusting  meridians,  and  other  exceptional  reasons,  it 
sometimes  differs  from  that  amount ;  and  that  the  purpose  was  to  give 
settlers  under  the  law  160  acres,  and  no  more.  When,  therefore,  by 
reason  of  the  surveys,  an  entry  for  this  precise  amount  is  impracticable, 
it  must,  as  nearly  as  possible,  approximate  it. 

The  same  conclusion  is  reached  from  a  consideration  of  the  pre-emp- 
tion law.  The  act  of  April  24, 1820  (3  Stat.,  566),  provided  that  the 
public  land  when  offered  at  public  sale  should  be  offered  in  half-quarter 
sections^  and  when  offered  at  private  sale  might  be  purchased  in  entire, 
half,  quarter,  or  half-quarter  sections ;  and  that  when  fractional  sections 
containiDg  one  hundred  and  sixty  acres  or  upwards  should  as  nearly  as 
practicable  be  subdivided  into  half -quarter  sections,  but  that  fractional 
sections  containing  less  than  one  hundred  and  sixty  Sicres  should  be  sold 
entire. 

The  act  of  May  29, 1830  (4  Stat.,  420),  authorized  any  settler  in  occu- 
pation of  and  who  cultivated  any  portion  of  the  public  land  in  1829,  to 
enter  '*  by  legal  subdivisions  any  number  of  acres,  not  more  than  one 
hundred  and  sixty ^  or  a  quarter  section^ 

The  act  of  June  1, 1840  (5  Stat.,  382),  authorized  a  settler  who  resided 
on  one  quarter-section  but  cultivated  land  on  another,  to  elect  to  enter 
either,  "  so  as  not  to  exceed  one  quarter  section  in  allP 

The  act  of  September  4, 1841  (5  Stat.,  453),  authorized  any  qualified 
person  to  enter,  "  by  legal  subdivisions  any  number  of  acres  not  exceed- 
ing 160,  or  a  quarter-section  of  land,"  and  these  words  are  carried  into 
section  2259  of  the  Kevised  Statutes,  and  restrict  a  preemption  entry  to 
that  quantity. 

Section  2274  provides  *'  That  in  no  case  shall  the  amount  patented 
under  this  section  exceed  one  hundred  and  sixty  acres ;  section  2279, 
"That  no  person  shall  have  the  right  of  pre-emption  to  more  than  one 
hundred  and  sixty  acres  along  the  line  of  railroads  within  the  limits 
granted  by  any  act  of  Congress" ;  section  2283,  that  the  Osage  lands  in 
the  State  of  Kansas  shall  be  subject  to  disposal  to  actual  settlers  "  in 
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quantities  not  exceeding  one  hundred  and  sixty  acres,  or  one  quarter  section 
to  each" J  and  section  2287,  that  any  bona  fide  settler  under  the  home- 
stead or  preemption  laws  who  has  filed  the  proper  application  to  enter 
"  not  to  exceed  one  quarter-section  of  the  public  lands,  but  who  has  sub- 
sequently been  appointed  a  register  or  receiver,  may  perfect  the  title 
under  the  pre-emptioh  law.''  And  as  section  2259  limits  a  pre-emption 
entry  to  ^^  one  hundred  and  sixty  a^es  or  a  quarter-section  of  land,^  I 
think  the  term  '*  one  quarter-section,''  as  used  in  section  2287,  must  have 
the  same  signification  and  mean  ^^  one  hundred  and  sixty  acres  or  a  quar- 
tersection.^ 

It  thus  appears  that,  substantially,  the  same  words  are  used  in  limi- 
tation of  land  to  be  entered  under  both  the  preemption  and  the  home- 
stead laws,  and  I  cannot  doubt  that  the  terms  "  quarter-section  "  and 
"160  acres"  are  used  synonymously  in  each  to  mean  160  acres;  and  this 
is  in  harmony  with  the  general  policy  of  the  Government  under  other 
laws.  It  is,  however,  claimed  by  the  appeal  in  the  present  case  that  the 
true  interpretation  of  the  homestead  law  will  allow  a  homestead  entry 
for  a  technical  quarter-section,  no  matter  how  much  land  it  embraces, 
as  held  in  this  Department's  decision  of  the  case  of  Aanrud,  and  that  my 
decision  in  the  case  of  Sayles,  which  restricted  such  an  entry  to  (ap- 
proximately) 160  acres,  was  inadvertently  made  and  is  erroneous. 

Aanrud  entered  two  lots  aggregating  191.91  acres,  and  paid  for  tbe 
31.91  acres  in  excess  of  160  acres.  You  suspended  bis  entry  because 
tbe  area  was  greater  than  that  allowed  by  law,  allowing  him  to  elect  to 
have  canceled  by  legal  subdivisions  the  excess.  But  on  appeal  your 
decision  was  reversed,  on  tbe  ground  that  the  two  lots  embraced  a 
technical  quarter- section,  which  Aanrud  was  entitled  to  enter. 

In  the  case  of  Sayles,  the  quarter-section  was  divided  into  two  lots 
and  the  S.  J  of  the  NB.  J — aggregating  230.15  acres — and  he  applied  to 
enter  under  the  homestead  law  all  the  land  embraced  in  the  quarter- 
section.  My  decision  held  that  his  "entry  can  be  readily  made  to  ap- 
proximate 160  acres,  and  that  it  should  not  be  allowed  for  the  amount 
applied  for,"  notwithstanding  the  separate  tracts  embraced  a  technical 
quarter-section  only.  This  ruling  was  followed  by  my  subsequent  de- 
cision of  February  13, 1884,  in  the  case  of  Goslee,  and  I  am  satisfied, 
from  this  further  consideration  of  the  law,  it  was  correct. 

In  the  present  case  Wilkins  would,  by  relinquishment  of  one  of  the 
lots  embraced  in  his  entry,  have  157.34  acres  left,  which  approximates 
the  quantity  to  which  he  is  entitled  under  the  law.  He  declines  to  re- 
linquish any  portion  of  his  entry,  and  you  have  accordingly  adjudged 
that  the  whole  shall  be  canceled.  I  affirm  your  decision  with  this  modi- 
fication, viz,  that  he  be  allowed  still  sixty  days  from  notice  in  which 
he  may  yet  so  relinquish,  in  default  of  which  his  entry  will  be  canceled. 
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34.  REIilNQUISIIMENT. 

PURCHASER-- PUBLIC -LAND  ENTRY— RIGIirS  AGAINST  THE   UNITED 

STATES. 

Andrew  Korbe.     . 

The  porchnsor  of  the  relinquish mcut  of  a  puhlic-latul  entry  p^nins  no  rights  against  the 
United  States  from  the  mere  Aict  of  snch  piirchaso,  and  the  quest  ion  of  duplicate 
sales  or  of  the  payment  or  iion-payment  of  the  jnirchaKe  money  is  not  material  to 
the  determination  of  the  case. 

Commissioner  McFarland  to  the  register  and  rcceircr,  Wa  Kceney^  Kansas^ 

June  30, 1  ^:\. 

Gentlemen:  I  have  considered  the  appeal  of  Andrew  Korbe  from 
your  decision  of  May  5,  1881,  rejecting  his  application  to  contest  tim- 
ber-culture entry  No.  01,  made  by  Samuel  P.  Kipple,  July  14, 187(>,  for 
the  NW.  i  Sec.  32, 14  S.,  17  W. 

It  appears  that  Kipple  died  May  28, 1870,  and  that  on  June  28,  1880, 
his  widow,  as  administratrix,  executed  a  relinquisliment  to  the  United 
States  of  said  entry  before  John  G.  Tracy,  probate  jndfje  of  Ellis  Connty, 
Kansas. 

On  November  IG,  1880,  Edwin  F.  Wood  presented  at  your  office  what 
pur[)orted  to  be  a  copy  of  said  relinquishment,  certified  to  by  the  pro- 
bate judge,  and  be  applied  at  the  same  time  to  enter  the  land  under  the 
timber-culture  laws. 

You  rejected  the  relinquishment  and  application  on  the  ground  that 
the  probate  jadge  did  not  state  that  the  original  relinquishment  was  on 
file  in  his  office,  and  because  a  copy  of  a  relinquishment  is  not  sufficient 
to  cause  a  cancellation  of  the  entry. 

Wood  appealed  from  this  decision,  alleging  that  he  purchased  the 
relinquishment  from  Mrs.  Kipple,  the  relinquishment  and  purchase 
money  ($50)  being  deposited  with  the  probate  judge;  that  the  relin- 
quishment and  his  application  to  enter  the  land  were  in  the  first  instance 
sent  to  the  local  land  office  by  the  probate  judge,  but  were  returned  to 
him  for  correction,  and  that  Mrs.  Kipple  subsequently  obtained  posses- 
sion of  the  relinquishment  and  sold  the  same  to  another  party.  The  pro- 
bate judge  made  affidavit  to  the  same  eflfect.  His  receipt,  dated  June 
23, 1880,  for  the  $50  paid  by  Wood  was  also  transmitted.  An  affidavit 
from  Mrs.  Kipple  dated  September  18, 1880,  accompanied  the  papers, 
in  which  she  stated  that  the  receiver's  duplicate  receipt  for  entry  No. 
91  had  been  delivered  to  one  Charles  Miller,  and  had  been  lost  or  de- 
stroyed. 

By  my  letter  of  February  14,  1881,  your  action  in  rejecting  the  certi- 
fied copy  of  the  relinquishment  and  Wood's  application  to  enter  the 
land,  was  so  far  modified  as  to  permit  him  to  furnish  further  evidence 
**  to  settle  the  matter  of  heirship.'' 
Snppleraental  testimony  was  forwarded,  being  the  affidavits  of  Mrs. 
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Kippio  and  Easmus  Easmusson,  respectively,  setting  forth  the  names 
and  ages  of  the  minor  heirs  of  Samuel  P.  Kipple,  deceased.  An  order 
of  sale  from  the  probate  court,  dated  July  9, 1880,  authorizing  the  dis- 
posal of  the  interest  of  the  estate  of  Samuel  P.  Kipple  in  timber  cul- 
ture entry  No.  91,  was  also  filed  by  Mr.  Wood. 

On  May  17, 1881,  the  entry  was  canceled  by  tbis  office,  as  relinquished 
on  the  papers  submitted  by  Wood,  and  he  was  allowed  to  enter  the 
land,  which  he  did  on  May  24, 1881,  per  timber  culture  entry  Ko.  3762. 

On  May  5, 1881,  Andrew  Korbe  filed  an  application  to  contest  tim- 
ber culture  entry  Ko.  91,  upon  the  ground  of  the  failure  of  Kipple  or 
his  heirs  to  comply  with  the  law,  and  Ihe  further  allegation  that  tbe 
entry  had  been  relinquished  and  sold  to  him  (Korbe)  for  the  sum  of 
$100. 

Ton  rejected  the  application  to  contest,  for  the  reason  that  an  appli- 
cation for  the  cancellation  of  the  entry  was  then  i)ending  before  this 
office. 

From  this  action  Korbe  appealed.  He  transmitted  the  duplicate  re- 
ceipt in  entry  Ko.  91,  with  the  original  relinquishment  by  Mrs.  Kipple, 
as  administratrix,  indorsed  thereon.  A  certificate  from  the  judge  of 
the  probate  court,  dated  June  20, 1880,  showing  that  Mrs.  Kipple  was 
the  duly  appointed  administratrix  of  the  estate  of  Samuel  P.  Kipple, 
deceased,  and  a  certified  copy  of  letters  of  guardianship  dated  August 
9, 1880,  accompanied  the  papers  in  the  case. 

Korbe  alleges  that  he  purchased  the  relinquishment  and  improve- 
ments from  Mrs.  Kipple  "  on  or  before  the  9th  day  of  July,  1880,"  pay- 
ing her  therefor  the  sum  of  $100. 

_  • 

There  is  no  doubt  that  Mrs.  Kipple  sold  to  Wood  her  relinquishment 
of  timber-culture  entry  No.  91  for  the  sum  of  $50,  the  money  being  left 
in  the  hands  of  the  probate  judge  to  be  delivered  to  her  upon  the  can- 
cellation of  the  entry. 

When  the  papers  were  returned  for  correction  she  attempted  to  aban- 
don her  contract  with  Wood,  and  sold  the  relinquishment  to  Korbe  for 
$100  through  the  Charles  Miller  previously  mentioned. 

The  i)urchaser  of  a  relinquishment  of  a  public  land  entry  gains  no 
rights  against  the  United  States  from  the  mere  fact  of  such  purchase, 
and  the  question  of  duplicate  sales  or  of  the  payment  or  non-payment 
of  price  has  no  legal  bearing  in  the  determination  of  a  case. 

Wood  presented  evidence  of  a  relinquishment  and  therefore  of  the 
abandonment  of  Kipple's  entry,  whereupon  that  entry  was  canceled, 
and  his  own  entry  of  the  land  was  allowed. 

While  the  matter  of  the  cancellation  of  Kipple's  entry  was  pending 
before  this  office  on  Wood's  application,  Korbe  applied  to  contest.  His 
application  was  properly  rejected  by  you  on  account  of  the  pending 
proceedings. 

Kii)ple's  entry  having  been  canceled,  the  land  became  subject  to  en- 
try, and  Wood  was  permitted  to  enter  it.    His  entry  is  now  intact  upon 
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the  records,  but  is  liable  to  contest  for  any  failure  of  his  own  to  comply 
with  the  1a w. 

Tour  action  is  afSrmed,  and  Korbe's  appeal  is  dismissed. 

Ton  will  notiiy  the  parties  of  this  decision,  allowing  the  usual  time 
for  an  appeal  to  the  Hon.  Secretary  of  the  Interior. 


VOL  UNTAR  T—MISBEPBESENTA  TIOX--  TENANT. 
FiCKEB  V.  MUEPHY. 

A  relinqiiishment,  to  Lave  full  force  aDd  effect,  must  have  been  knowingly  and  yoU 
antarily  made.  Murphy's  relinquishment  was  obtained  througb  misrepresenta- 
tion anddeceit,  and  his  signature  is  without  attestation. 

Where  a  party  goes  nx>on  public  land  as  the  tenant  of  an  absent  i>er8on  who  has  not 
made  entry  of  the  land,  such  tenant  may,  as  in  this  case,  make  entry  in  his  own 
name. 

Secretary  Teller  to  Commissioner  McFarlandy  January  12, 1884. 

Sib  :  I  have  considered  the  case  of  John  Picker  t?.  Michael  Murphy, 
on  appeal  from  your  decision  of  September  11  last,  adverse  to  the  first 
named. 

The  tract  involved  is  the  W.  i  of  the  N  W.  J  of  Sec.  17,  T.  5  N.,  E.  13 
W.,  Little  Rock,  Ark.,  and  is  claimed  as  a  homestead  by  both  parties 
to  this  contest.  The  leading  facts,  as  they  appear  from  the  evidence 
in  the  case,  are  as  follows : 

On  the  21st  of  October,  1870,  Murphy  made  homestead  entry  for  the 
tract  described.  On  the  21st  of  December,  1879,  Ficker  filed  his  affi- 
davit of  contest,  charging  in  substance  that  Murphy's  entry  was  made 
in  fraud  of  his  (Fickei'^s)  right  to  make  homestead  entiy  for  the  same 
tract.  A  hearing  was  had  January  28, 1880,  the  testimony  at  which, 
though  conflicting  on  some  points,  tends  to  show  that  Ficker  had  pur- 
chased the  improvements  on  the  tracts  of  one  Jos.  R.  Janney,  who  at 
the  date  of  said  sale  and  purchase  had  a  homestead  entry  of  record 
covering  said  tract.  Janney  relinquished,  and  his  entry  was  canceled 
September  27, 1870. 

After  the  purchase  from  Janney  and  the  filing  of  the  latter's  relin- 
quishment Ficker  left  the  State  and  went  to  Kentucky,  whore  he  was 
at  the  date  of  cancellation  of  Janney's  entry,  and  also  at  the  date  (Oc- 
tober 21, 1879)  of  Murphy's  entrj*.  During  his  absence  Murphy  went 
upon  the  land  as  Ficker's  tenant,  pursuant  to  negotiations  with  one 
Hempstager,  acting  as  agent  for  Ficker.  Afterwards,  discovering  that 
the  land  was  not  owned  by  Ficker  5  that  it  was  public  land  subject  to 
homestead  entry ;  that  there  was  danger  of  its  being  entered  by  some 
other  person,  a  stranger  to  him  and  to  any  arrangement  which  he  had 
made  as  tenant,  and  that  thereby  he  might  be  ousted  from  his  tenancy 
and  occupancy,  Murphy  made  his  homesteail  entry  of  October  21, 1870. 
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It  will  be  observed  that  nearly  a  month  elapsed  between  the  date  of 
Janney's  relinquishment  and  that  of  Murphy's  entry.  In  other  words, 
the  tract  was  subject  to  homestead  entry  for  that  length  of  time  pre- 
vious to  Murphy's  entry.  On  Picker's  return  from  Kentucky,  which 
was  subsequent  to  Murphy's  entry,  the  latter  refused  to  give  possession 
of  the  land. 

On  the  foregoing  facts,  elicited  at  the  hearing,  the  local  officers  were 
divided  in  opiDion,  the  register  holding  that  Murphy's  entry  should  be 
canceled  and  the  receiver  dissenting.  In  view  of  the  disagreement, 
the  case  was  referred  to  your  office  for  decision. 

Pending  action  in  your  office,  a  paper  purporting  to  be  a  relinquish- 
ment by  Murphy  of  his  entry  was  filed  in  the  local  office,  which  there- 
upon canceled  said  entry  and  permitted  Ficker  to  make  his  homestead 
entry  for  the  same  tract.  Murphy's  relinquishment  bore  date  December 
20, 1879,  and  appears  to  have  been  filed  by  Ficker  (who  had  purchased 
it)  November  10, 1881,  the  same  day  on  which  he  made  his  entry  for  the 
tract  in  question. 

Subsequently,  in  January,  1882,  Murphy  filed  an  affidavit  repudiat- 
ing the  relinquishment  purporting  to  be  his,  averring  that  if  it  had  been 
signed  by  him  his  signature  was  obtained  through  misrepresentation 
and  fraud,  practiced  by  his  attorney,  P.  H,  Prince,  and  asking  a  hearing. 
Prince,  on  the  other  hand,  alleged  that  Murphy  had  executed  the  relin- 
quishment voluntarily,  and  with  full  knowledge  of  its  purport  and  char- 
acter;  that  it  was  held  by  liim  as  security  for  his  fee,  and  that,  failing 
to  get  the  fee  agreed  upon,  he  finally,  with  full  notice  to  Murphy,  sold 
said  relinquishment  for  $200,  one  hundred  of  which  he  oflFered  to  Mur- 
phy, who  after  consideration  declined  to  accept  the  same. 

In  view  of  these  conflicting  allegations  relative  to  the  relinquishment, 
your  office  ordered  another  hearing,  which  was  had  in  March,  1883,  and 
which  resulted  in  another  division  of  opinion  between  the  register  and 
the  receiver,  the  former  finding  that  Murphy  signed  and  acknowledged 
the  relinquishment  knowing  its  full  force  and  effect  when  filed,  and  the 
latter  holding  the  opposite  view. 

On  the  4th  of  May,  1883,  the  record  of  the  hearing,  together  with  the 
differing  reports  and  opinions,  were  transmitted  to  your  office  for  action. 

You,  on  September  11, 1883,  decided  as  to  the  question  involved  in 
the  original  contest  of  Ficker  v.  Murphy,  on  which  the  hearing  of  De- 
cember 21, 1879,  was  had;  that  Murphy's  homestead  entry  was  valid, 
thus  in  effect  dismissing  the  charge  of  Ficker  that  said'entry  had  been 
made  in  fraud  of  his  right  to  homestead  the  tract  in  question ;  and, 
with  reference  to  the  relinquishment,  which  was  the  subject  of  inquiry 
at  the  hearing  of  March,  1883,  you  find  that  it  was  obtained  from  Mur- 
phy through  misrepresentation  and  deceit,  and  that  it  is  of  no  valid  force 
and  effect. 

I  do  not  think  the  relinquishment  can,  in  the  light  of  all  the  facts 
and  circumstances,  properly  be  regarded  as  valid  and  binding  on  Mur- 
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phy.  At  the  solicitation  of  Prince,  his  attorney,  who  wanted  ^^  a  little 
security  for  his  fee,''  Murphy  signed  what  proved  to  be  in  form  a  re- 
linquishment. That  he  was  ignorant  of  the  true  import  and  possible 
effect  of  such  instrument,  and  that  he  was  purposely  kept  in  ignorance 
by  Prince,  is,  I  think,  quite  apparent.  His  signature  to  the  relinquish- 
ment is  without  attestation,  and  the  acknowledgment  was  before 
Prince  as  notary  public,  circumstances  in  themselves  suspicious.  Be- 
sides, at  the  very  date  of  the  execution  of  tbe  so-called  relinquishment 
he  was  defending  his  entry  and  his  home  in  the  land  office  and  in  the 
court  and  is  still  so  defending  them.  He  has  also  continuously  resided 
on  the  tract  since  his  entry.  A  relinquishment  to  have  full  force  and 
effect  as  such  must  have  been  knowingly  and  voluntarily  made.  That 
under  consideration  does  not  meet  either  of  these  requirements,  and  is 
not  in  fact  a  legal  or  valid  relinquishment.  In  this  view  the  cancella- 
tion of  Murphy's  entry  and  the  allowance  of  that  of  Ficker  was  errone- 
ous action  on  the  part  of  the  local  office.  Treating  Muri)hy's  entry, 
then,  as  if  it  were  intact  upon  the  record,  the  question  remains,  should 
it  be  canceled  as  in  fraud  of  the  rights  of  Ficker,  whose  tenant  upon 
the  tract  entered  he  was  at  the  date  of  his  entry!    I  think  not. 

From  his  testimony  it  appears  that  at  the  date  of  renting  and  going 
upon  the  land  and  for  some  months  thereafter  he  sux)posed  that  the 
land  belonged  to  Ficker;  and  Hempstager,  Ficker's  agent,  of  whom  he 
rented,  so  informed  him.  In  course  of  time  he  learned  from  neighbors 
that  the  land  belonged  to  the  United  States ;  that  the  law  had  not 
been  complied  with  under  a  former  entry,  and  that  he  might  make 
complaint  and  have  said  entry  canceled.  These  statements  are  not 
controverted,  and  show  that  although  he  was  Ficker's  tenant,  it  was  no 
part  of  the  arrangement  that  he  was  to  hold,  or  attempt  to  hold,  the 
land  as  a  homestead  for  him.  Ho  had  had  no  negotiations  with  Ficker 
in  person,  and  did  not  know  his  intentions.  Ficker  had  gone  to  Ken- 
tucky, where  his  family  was,  before  Murphy  became  his  tenant  through 
negotiations  with  Hempstager,  as  agent,  and  at  the  date  of  the  entry 
in  question  had  been  absent  nearly  if  not  quite  one  year.  Murphy  did 
not  know  that  he  would  return,  or,  if  he  should,  that  it  was  his  inten- 
tion to  enter  the  land.  His  entry,  therefore,  did  not  show  bad  faith 
with  Ficker,  nor  was  it 'in  fraud  of  his  rights.  Upon  a  careful  consid- 
eration of  all  the  facts  and  circumstances  as  presented  by  the  record 
in  the  case  I  am  satisfied  that  the  superior  equities  are  with  Murphy, 
and  that  the  conclusions  reached  by  you  are  correct. 

Your  decision  holding  Murphy's  entry  "So.  11,077  for  reinstatement, 
and  Ficker's  entiy  l^o.  12,868  for  cancellation,  is  affirmed. 
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PBEPONDERANCE  OF  TESTIMONY— ACQUIESCENCE— AGENT. 

Oevis  V.  Banks. 

Where  a  relinquishment  was  executed  hy  the  entry  man's  father  as  agent,  and  left 
with  him  for  subsequent  filing,  but  was  not  filed  until  after  the  entryman's  death ; 
held,  that  the  agency  terminated  at  death,  and  the  law  cast  the  homestead  right 
on  the  widow,  who  was  entitled  to  the  land,  unless  she  actually  or  constmctiyely 
ratified  the  relinquishment. 

Secretary  Teller  to  Commissioner  McFarlancly  February  1, 1884. 

Sm :  I  have  cousidered  the  case  of  Frances  J.  Orvis  v.  Heman  Banks, 
involving  the  E.  J  of  the  SW.  J  of  Sec.  21,  T.  2,  R.  4,  Concordia  district, 
Kansas,  on  appeal  by  Banks  from  your  decision  of  January  24, 1883, 
canceling  his  entry  so  far  as  it  relates  to  the  tract  in  question,  and  re- 
instating that  of  Francis  M.  Goodvin,  the  former  husband  of  Mrs  Orvis. 

Goodvin  made  homestead  entry  No.  12,824,  July  15, 1876,  for  the 
tract,  which  was  canceled  pursuant  to  your  letter  of  March  17, 1877,  a 
relinquishment  of  the  same  having  been  transmitted  by  the  district 
land  ofSce  per  letter  of  March  2, 1877. 

Banks  filed  declaratory  statement  No.  7,779  for  the  tract,  and  also  the 
B.  i  of  the  NW.  J  of  the  same  section  March  29, 1877,  alleging  settle- 
ment March  28, 1877.  On  October  10, 1879,  he  changed  his  filing  to 
homestead  entry  No.  15,520,  which  included  the  lands  covered  by  the 
pre-emption  filing. 

Mrs.  Orvis  made  application  June  21,  1880,  to  have  the  decedent's 
entry  reinstated,  on  the  ground  that  the  relinquishment  was  unauthor- 
ized and  illegal. 

Your  office  ordered  an  investigation  of  the  charge,  on  which  it  was 
shown  that  the  decedent  and  his  family  occupied  the  land  in  question 
as  their  home  from  the  date  of  entry.  In  the  early  part  of  October, 
1876,  they  went  to  Nebraska,  ostensibly  on  a  visit,  and  while  there  he 
died,  February  5, 1877.  .On  her  return  to  Kansas,  some  months  after- 
wards, she  claims  to  have  discovered  that  John  Goodvin,  the  father  of 
decedent;  had  filed  in  the  district  office  a  relinquishment  of  the  entry, 
and  disposed  of  the  improvements  connected  therewith.  She  herself 
remarried,  at  what  date  is  not  shown,  and  lives  with  her  husband  at 
Concordia,  having  never  since  resided  upon  or  attempted  to  exercise 
any  control  over  the  land. 

The  receiver's  receipt  contains  a  relinquishment,  by  indorsement, 
dated  September  18, 1876,  to  which  is  subscribed  the  decedent's  name, 
with  those  of  John  and  Lafayette  Goodvin  as  witnesses. 

The  preponderance  of  testimony  indicates  that  the  relinquishment 
was  authorized  by  decedent,  and  was  drawn  up  and  signed  in  his  pres- 
ence, his  name  being  actually  written  for  him  by  his  father,  John  Good- 
vin. But  it  appears  that  it  was  not  filed  in  the  district  land  office  until 
after  his  decease. 
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It  also  appears  that  tlio  decedent  deposited  tbe  receipt  so  indorsed 
with  the  father,  as  custodian,  with  a  request  that  he  take  care  of  the 
same,  but  whether  he  was  requested  to  deliver  it  to  tbe  district  land 
officers  does  not  appear,  and  is  not  material.  The  father  occupied  the 
position  of  an  agent  in  the  transaction,  either  for  the  custody  of  the 
paper  or  for  its  delivery,  and  his  authority  to  perform  any  acts  as  such 
agent  ceased  on  the  demise  of  the  son. 

I  do  not  mean  to  say  that  a  deed  fully  executed  at  tbe  request  of  the 
grantee,  and  ready  for  delivery,  if  coming  into  the  possession  of  the 
said  grantee  without  collusion  or  fraud  even  after  the  death  of  the 
grantor,  may  not,  when  placed  of  record  in  good  faith,  become  eflfect- 
ive  to  pass  the  title.  But  here  was  no  such  request  on  tbe  part  of  the 
United  States,  and  no  knowledge  that  the  relinquishment  was  intended. 
At  date  of  execution  the  settler  was  still  upon  tbe  land.  His  widow 
swears  that  the  trip  to  IS'ebraska  was  made  only  as  a  visit,  and  that 
their  return  was  only  prevented  by  his  death,  which  occurred  within 
less  than  six  months  after  their  leaving  tbe  homestead ;  and  it  is  con- 
ceded that  some,  if  not  the  greater  i)ortion,  of  their  household  effects 
were  left  in  their  abode.  On  the  contrary,  one  or  two  witnesses  swear 
that,  on  his  way  to  Nebraska,  Goodvin  declared  bis  intention  never  to 
return  to  tbe  land.  Tbe  testimony,  in  my  judgment,  indicates,  w^ben 
taken  in  connection,  an  uncertain  purpose  on  tbe  part  of  tbe  entryman. 
He  evidently  intended  to  leave  such  formal  notice  of  relinquishment  on 
the  back  of  the  receipt  placed  in  his  father's  hands  as  to  permit  it  to 
be  filed  if  he  should,  after  reaching  Nebraska,  finally  conclude  to  en- 
tirely abandon;  while,  by  keeping  possession  of  tbe  papers  as  well  as 
the  land,  through  bis  father's  agency,  be  might  return  and  resume  bis 
residence.  Tbe  relinquishment  not  having  been  made  effective  by 
delivery  prior  to  his  death,  could  be,  if  brought  to  the  notice  of  tbe 
Government,  treated  merely  as  evidence  tending  to  sbow  abandonment, 
but  not  conclusive  thereof,  if  it  should  bo  shown  tbat  be  still  remained 
upon  the  land  and  continued  to  comply  in  fact  with  tbe  requirements 
of  law. 

Hence  I  conclude,  as  before  stated,  that  tbe  relation  of  fatber  to  ibe 
son  was  ona  of  agency  merely,  and  tbat  be  had  no  fnrtber  riglit  to  con- 
trol the  homestead  after  the  death  of  tbe  latter. 

As  the  law  casts  the  estate  upon  tbe  widow,  any  subsequent  relin- 
quishment must  be  shown  to  have  been  done  by  ber  autbority  and  in 
ber  behalf,  or  to  have  been  ratified  by  ber  afterwards. 

But  this  ratification  may  be  inferred  from  tbe  facts  and  circuni- 

« 

stances  of  the  case,  and  from  her  acts  in  connection  tbcrewitb.  From 
the  date  of  her  receiving  information  of  tbe  condition  of  the  claim  and 
of  tbe  disposal  of  tbe  homestead  and  property  thereon,  she  is  affected 
with  such  notice  as  to  make  it  incumbent  upon  ber  to  so  proceed  tbat 
a  stranger  or  a  third  party  sball  not  be  injured  or  materially  preju- 
diced by  any  act  or  lacbes  of  her  own. 
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Mrs.  Orvis  alleges  poverty  as  a  reason  for  not  instituting  this  pix) 
ceeding  at  the  time  when  she  learned  of  the  relinquishment.    If  such 
was  the  case,  it  was  her  duty  to  notify  the  district  land  ofScers  of  the 
fact,  and  set  forth  her  grievances,  which  notice  would  have  evidenced 
her  intention  (o  identify  herself  as  a  claimant  to  the  land. 

The  Government  was  ignorant  of  the  fact  that  the  relinqnishmeut 
was  filed  after  the  entryman's  decease,  or  even  of  the  fact  of  his  death. 
Nor  was  Banks  aware,  so  far  as  the  testimony  discloses,  of  the  defect 
in  the  relinquishment.  He  was  not  informed  that  it  had  not  been 
properly  filed. 

No  demand  was  made  upon  him  by  Mrs.  Ooodvin  (now  Orvis)  for  the 
possession  of  the  homestead,  nor  upon  John  Goodvin,  her  father-in- 
law.  She  made  no  attempt  to  take  possession,  nor  has  she  ever  visited 
the  land  nor  sent  an  agent  upon  it,  nor  attempted  to  fulfill  a  single  re- 
quirement of  the  homestead  law  with  respect  to  it  since  her  husband's 
death. 

It  is  further  shown  by  her  own  testimony  that  she  simply  asked  John 
Goodvin  for  an  account,  not  for  restitution  of  the  laud  and  goods.  Her 
present  complaint  was  brought  upon  an  alleged  failure  to  account  for 
the  proceeds,  as  a  reason  why  she  was,  as  she  asserts,  compelled  to  ask 
that  the  entire  action  be  set  aside  as  originally  unauthorized. 

If  she  had  so  intended  at  the  first  to  deny  the  sufficiency  of  the  re- 
linquishment, instead  of  ratifying  the  same,  <aud  resorting  to  John 
Goodvin  as  the  agent  to  account  for  the  proceeds,  it  devolved  on  her, 
as  the  party  in  interest,  to  assert  her  claim  at  the  earliest  possible  mo- 
ment,  when  she  learned  of  the  relinquishment.  It  appears  that  her 
father  engaged  an  attorney  to  protect  her  interest ;  but  she  seems  to 
have  preferred  to  remain  inactive,  until  some  three  years  after  Banks 
had  settled  on  the  tract,  duriug  which  time  she  permitted  him  to  pro- 
ceed with  his  improvements  to  the  extent  in  value  of  about  $1,000,  with- 
out opposition ;  and  now  at  this  late  day  she  suddenly  concluded  to  as- 
sert her  interest  in  the  land,  the  original  improvements  upon  which  are 
valued  by  the  sworn  testimony  at  not  exceeding  $50  to  $100.  This  she 
can  not  be  permitted  to  do.  Her  silence  during  such  a  long  period, 
with  full  knowledge  of  the  facts,  warrants  the  conclusion  .that  her  ap- 
parant  acquiescence  amounted  to  a  ratification  of  the  relinquishment. 

Your  decision  is  reversed.  The  entry  of  Banks  will  be  permitted  to 
stand. 
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VOLUNTARY— GUASSUOPPER  RAVAGES—SECOND  ENTRY— PREFERENCE 

RIGHT, 

Davis  v.  McNeel. 

A  homestead  claimant  who  relioquisbed  his  homestead  in  Kansas  on  account  of  grass- 
hopper ravages  exhausted  his  right  of  homestead,  and  can  not  make  a  second  en- 
try in  another  State. 

A  preferred  right  was  acquired  under  acts  of  March3, 1879;  and  May  14, 1880,  by  virtue 
of  the  possessory  right  to  the  quarter-section  acquired  prior  to  its  survey  and  prior 
to  any  superior  claim  to  the  tract,  notwithstanding  under  the  homestead  law  of 
1S6'2  he  could  claim  but  eighty  acres. 

Secretary  Teller  to  Commissioner  McFarland,  April  2, 1884. 

Sir  :  I  have  considered  the  case  of  James  Davis  v.  Pliiletus  W.  and 
William  J.  McNeel,  involving  lots  10, 11,  and  12  in  Sec.  10,  T.  22  S.,  R. 
8  W.,  Roseburg,  Oreg.,  on  appeal  by  the  McNeel's  from  your  decision 
of  October  18,  1883,  awarding  said  tracts  to  Davis. 

The  official  plats  were  filed  in  the  local  office  on  November  24, 1881. 

Philetus  W.  McNeel  made  homestead  entry  No.  3,727  on  December  1, 
1881,  for  lots  2,  9, 10,  and  11,  alleging  settlement  in  February,  1876. 

William  J.  McNeel  made  homestead  entry  No.  3,730  on  December  5, 
1881,  for  lots  3,  4,  7,  and  12,  alleging  settlement,  April  2, 1880. 

James  Davis  made  homestead  entry  No.  3,749  on  December  19, 1881, 
for  lots  8, 10, 11,  and  12,  alleging  settlement,  October  26, 1877. 

At  the  hearing  it  was  developed  that  William  J.  McNeel  had  form- 
erly houaesteaded  land  in  Kansas,  which,  because  of  the  ravages  of 
grasshoppers,  as  he  says,  he  had  voluntarily  relinquished.  I  concur  in 
your  opinion  that  he  ha<l  exhausted  his  homestead  right,  and  that  his 
present  entry  should  therefore  be  canceled. 

Philetus  W.  McNeel  was  one  of  the  earliest  settlers  in  this  section, 
and  was  entitled  to  enter  160  acres  of  land.  lie  originally  settled  upon 
and  improved  the  tracts  now  known  as  lots  2  and  9,  whilst  those  now 
known  as  lots  10  and  11  were  in  the  possession  of  other  parties.  It  is 
unnecessary  for  me  to  enter  into  a  detailed  statement  of  the  several 
transfers  of  the  latter  two  lots,  or  to  trace  the  adverse  claims  of  the 
parties  to  them  to  their  respective  sources.  Suffice  it  to  say  that  I  con- 
cur in  the  opinion  of  j'our  own  and  of  the  local  office,  that  when  Davis 
first  laid  claim  and  acquired  a  possessory  rii»ht  to  lots  10  and  11,  Mc- 
Neel was  claiming  tracts  other  than  these  as  part  of  his  quarter  section; 
and  that,  therefore,  the  right  of  Davis  to  them  was  superior  to  that 
subsequently  acquired  by  McNeel.  Let  it  be  true  that  at  date  of  Davis's 
said  acquisition  of  possessory  right  he  was  entitled  to  claim  but  80 
acres  of  double-minimum  land  under  the  homestead  law ;  neverthelos 
his  status  is  not  changed,  for  he  was  not  then  holding  the  land  under 
the  homestead  or  any  other  statutory  law.  Whilst  holding  a  bare  pos- 
sessory right  to  the  quarter-section,  prior  to  its  survey,  and  prior  to 
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any  superior  claim  to  it,  the  acts  of  March  3,  1879,  and  of  May  14, 
1880,  were  p<assecl,  vesting  in  him  at  once  full  power  to  enter  all  the 
land  which  he  was  then  holding,  with  credit  for  time  from  date  of  actaal 
settlement.  Consequently  Davis's  claim  to  these  two  lots  is  to  be  pre- 
ferred to  that  of  McNeel,  and  his  entry  should  be  allowed. 
Your  decision  is  affirmed. 


EVIDENCE— BAD  FAITH— ABSENCE  AND- NEGLECT, 

Amley  V,  Sando. 

The  testimoDy  indicates  bad  faitb,  and  a  mcro  pretense  of  settlement.  No  cultivation 
is  aliown,  and  absence  for  nine  months  is  proved.  Evidence  tending  to  prove 
that  defendant  bad  relinqnisbed  ber  claim  sbows  the  motive  nud  purpose  of  her 
long  absence  from  and  neglect  of  the  land. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandy  April  7,  1884. 

Sir:  I  have  considered  the  case  of  Peter  T.  Amley  v.  Sarah  L.  Sando, 
involving  the  latter's  homestead  entry,  No.  8100  (Watertown  series), 
for  the  SW.  J  of  Sec.  5,  T.  121,  E.  63,  Aberdeen,  Dak.,  on  appeal  by 
Amley  from  your  decision  of  October  13, 1883,  dismissing  his  contest. 

Mrs.  Sando,  who  is  a  widow,  made  homestead  entry  Juno  19,  1882. 
Shortly  afterwards  she,  with  some  relatives,  drove  to  the  land  for  the 
purpose  of  having  some  breaking  done.  Breaking  to  the  value  of  $10 
was  done  for  her  by  one  Kelley,  and  they  all  remained  on  the  land  over 
night.  About  the  same  time  she  bargained  with  Kelley  for  a  "  granary'^ 
{which  did  not  belong  to  him,  but  which  was  on  his  land),  and  which 
she  expected  to  move  upon  her  land  and  use  for  a  dwelling-house  when 
she  established  her  residence  there.  She  then  went  away  from  the 
land,  and,  without.making  other  improvements,  remained  away,  resid- 
ing at  various  places,  until  March,  1883.  Meanwhile,  in  December,  1882, 
and  more  than  six  months  after  her  entry,  this  contest  was  initiated. 
In  the  latter  part  of  April,  1883,  the  "  granary"  was  moved  upon  her 
land  by  Kelley,  and  in  the  following  March  she  began  living  in  it. 

At  the  hearing  Mrs.  Sando  testified  as  follows : 

The  reason  I  did  not  come  upon  it  before  the  six  months  was  out  was 
because  I  had  no  money,  sickness,  could  get  no  team  to  take  me  out. 
I  tried  my  best  to  come.  It  was  cold,  so  it  was  impossible  for  me  to 
live  in  a  cold  house  the  way  n)y  health  was.  More  than  one  told  me  it 
was  not  necessary  for  me  to  go  on  the  land  until  spring,  and  I  thought 
I  would  not  be  particular. 

From  this  statement,  and  from  a  careful  examination  of  all  the  testi- 
mony,  I  am  of  opinion  that  Mrs.  Sando  has  not  furnished  a  satisfactory 
excuse  for  her  failure  to  establish  a  residence  on  the  land  for  more  than 
nine  months  after  entry.  On  the  whole,  the  testimony  shows  her  to 
have  been  in  ordinary  health  during  said  period.  There  is  not  an  ele- 
ment of  good  faith  apparent  in  her  proceedings  but  the  breaking;  and 
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that,  not.foUowed  by  residence,  oaltivation,  or  any  other  improvemeDt, 
wears  the  look  of  a  mere  pretense.  Farther,  there  is  evidence  tending 
to  prove  that  she  had  relinquished  her  claim  to  the  land,  and  this  is  of 
valae  in  showing  the  motive  and  purpose  of  her  long  absence  from  and 
neglect  of  it 

I  think  that  the  contestant  sustained  his  allegations,  and  that  Mrs. 
Sando's  entry  should  be  canceled. 

Tour  decision  is  therefore  reversed* 

Motion  for  review  denied  by  Secretary  Teller,  May  1, 1884, 


35.  RESIDENCE. 

ATTEMPTED  SALE^BAD  FAITH— ADJOINING  TRACT, 

GXJYTON  V.  PEINOr. 

An  attempted  sale  of  the  land  embraced  in  a  homestead  entry  is  not  sufficient  groand 

for  cancellation,  but  raises  a  presumption  of  bad  faith. 
Residence  ou  an  adjoining  tract  and  cultivation  of  the  land  embraced  in  a  homestead 

entry  is  not  compliance  with  the  homestead  law. 

Commissioner  McFarland  to  register  and  receiver,  Little  Bock,  Ark.,  Feb- 
ruary 20,  1883. 

Gentlemen  :  I  have  considered  the  case  of  Columbus  G.  Guyton  v. 
Simeon  Prince,  involving  homestead  entry  No.  10,025,  for  the  SW.J  of 
Sec.  28,  T.  8  N.,  R.  16  W.,  on  appeal  by  the  plaintiff  from  your  decision 
dismissing  the  contest. 

This  entry  was  made  August  8, 1879,  contest  initiated  October  2, 
and  hearing  held  Kovember  3,  1882 — the  charge  being  abandonment. 
Both  parties  were  present  at  the  trial  with  their  respective  witnesses, 
and  atlduced  testimony  jpro  and  con. 

The  evidence  shows  that  at  date  of  entry  the  defendant  was  residing 
n|)on  a  tract  of  land  adjoining  that  embraced  in  his  entry,  which  he  had 
purchased  from  the  Little  Rock  and  Fort  Smith  Railroad  Company ; 
that  there  are  two  cabins  on  the  homestead  land,  both  of  which  were 
built  prior  to  date  of  entry,  one  by  a  Mrs.  Reid  and  the  other  by  the 
defendant,  also  a  stable,  smoke-house,  and  other  out-buildings^  that 
since  date  of  entry  the  defendant  has  been  cultivating  and  improving 
fbe  homestead  land  in  connection  with  the  railroad  land,  both  of  which 
are  inclosed  as  one  piece  or  parcel ;  and  that,  with  the  exception  of  a  few 
sojourns  of  one  or  two  weeks'  duration  in  the  cabins  on  the  homestead 
tract,  when  he  "  only  carried  with  him  onto  the  homestead  tract  such 
articles  as  he  needed  for  the  time  being,"  the  defendant  has  continu- 
ously resided  since  date  of  entry  upon  his  railroad  land.  And  accord- 
ing to  his  own  testimony,  he  did  not  return  to  the  homestead  tract 
prior  to  date  of  initiation  of  contest,  but  had  returned  to  it  thereafter, 
however. 
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Several  of  the  witnesses  for  plaintiff  testify  that  the  defendant  has 
attempted  to  sell  the  land  embraced  in  his  entry.  One  of  them,  J.  T. 
Young,  gives  evidence  that  the  defendant  told  him  that  he  had  bar- 
gained to  sell  it  to  a  Mr.  K.  May;  another,  Martin  Nord,  that  "the 
defendant  told  witness  that  he  would  give  him  $20  if  he  would  sell  the 
tract  to  some  one  of  the  German  immigrants,  and  that  at  another  time 
he  told  witness  that  he  had  as  much  as  sold  it  to  Joe  Kelley."  The 
plaintiff  also  testifies  that  the  defendant  offered  to  sell  the  land  to  him, 
"  about  two  months  and  a  half  ago,  for  4300.'^  On  the  other  hand,  the 
defendant  denies  flatly  that  he  ha«  ever  offered  the  land  in  controversy 
for  sale. 

The  preponderance  of  testimony  on  this  point,'  however,  would  seem 
to  be  on  the  side  of  the  plaintiff.  But  the  attempted  sale— and  I  must 
hold  the  same  as  proved — would  not  per  se,  in  itself,  warrant  the  cancel- 
lation of  the  defendant's  entry,  although  raising  as  it  does  a  strong  pre- 
sumption of  bad  faith  on  the  part  of  the  defendant.  It  can  only  have 
weight  as  tending,  in  connection  with  the  other  facts,  to  impeach  his 
bona  fides  in  the  premises. 

There  is  no  question  in  my  mind  but  that  the  defendant  has  satisfac- 
torily complied  with  the  provisions  of  the  law  in  the  matter  of  cultiva- 
tion. The  evidence  which  discloses  that  there  are  between  7  and  11 
acres  cleared  and  in  cultivation  is  conclusive  of  this ;  noris  such  com- 
pliance denied  by  the  plaintiff. 

The  point  remaining  to  be  considered,  therefore,  and  the  only  one,  in 
fact,  that  would  appear  to  be  in  issue,  is  the  alleged  failure  of  defendant 
to  establish  residence  upon  the  land  embraced  in  his  entry  within  six 
months  after  date  thereof,  and  to  thereafter  continue  such  residence 
without  interruption. 

That  the  evidence  adduced  at  the  trial  of  the  case  clearly  proves  the 
defendant's  failure  in  this  respect  I  think  there  can  be  no  doubt,  and 
the  question  therefore  arises,  Is  such  failure  one  that  may  be  remedied 
or  overlooked  where  it  is  in  evidence  that  during  the  whole  period  since 
date  of  entry,  nearly  three  years,  the  homestead  claimant  has  continued 
to  cultivate  and  improve  the  land  included  in  his  entry  in  a  substantial 
manner,  but  lived  in  a  house  situated  on  adjoining  land,  which  is  owned 
by  himself,  and  which  he  had  inclosed,  cultivated,  and  improved  as  one 
bodv  of  land  in  connection  with  his  homestead  tract? 

I  must  decide  in  the  negative.  The  provisions  of  the  homestead  law 
are  stated  in  plain  and  unequivocal  terms.  They  make  residence  on  the 
homestead  tract  a  vital  prerequisite  or  condition-precedent  to  entitle  the 
homestead  claimant  to  a  patent. 

The  homestead  law  insists  on  settlement  or  residence  and  cultivation 
for  a  period  of  five  years.    (John  Wineland,  Oopp,  vol.  4,  p.  103.) 

A  homestead  claimant  who  remains  on  the  land  over  night  once  or 
twice  in  six  months  fails  to  establish  the  residence  contemplated  by  the 
homestead  law  i  and  where  it  is  shown  that  such  failure  to  comply  with 
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the  provisioDS  of  the  law  was  not  the  result  of  ignorance  or  of  uncon- 
trollable circumstances  the  entry  should  be  canceled.  (Byrne  v.  Catlin, 
Gopp,  vol.  5,  p.  146.) 

That  the  defendant  in  the  case  at  bar  was  not  ignorant  of  the  law, 
but,  on  the  contrary,  fully  alive  as  to  its  plain  requirement  in  the  matter 
of  inhabitancy,  is  manifest  from  his  efforts  to  keep  up  a  show  of  resi- 
dence on  the  land  embraced  in  his  entry  by  going  upon  the  same  now 
and  then  and  remaining  over  night  for  a  short  time. 

I  therefore  reverse  your  decision  and  hold  the  entry  for  cancellation. 
You  will  advise  the  parties  in  interest  of  this  decision.  Allow  sixty 
days  for  appeal  therefrom,  and  at  the  proper  time  report  action  taken. 


FAILURE  OF-^GOOD  FAITH— ACT  MARCH  Z^  1881. 

MoLeoud  V.  W|;ade. 

« 

Notwithstanding  the  homestead  entryman  failed  to  make  personal  rcsidenee  within 
the  required  six  months,  his  entry  is  allowed  to  stand,  in  view  of  his  good  faith 
and  the  law  of  March  3,  1881. 

Secretary  Teller  to  Commissioner  McFarlandj  April  30, 1883. 

Sib  :  I  have  considered  the  case  of  Milo  H.  McLeoud  v,  Calvin  A- 
Weade,  involving  the  latter's  homestead  entry,  made  July  14,  1880, 
upon  lots  1,  2,  and  3  of  Sec.  2,  T.  124,  E.  48,  Benson,  Minn.,  on  appeal 
by  Weade  from  your  decision  of  April  10, 1882,  holding  his  entry  for 
cancellation. 

This  contest  was  initiated  March  24, 1881,  about  eight  months  from 
the  date  of  entry,  upon  allegations  that  Weade  failed  to  reside  upon 
the  land,  as  required  by  law,  and  had  abandoned  the  tract. 

The  testimony  shows  that  in  November  following  his  entry  Weade 
purchased  lumber  for  his  house,  which  was  transported  by  a  railroad  to 
the  station  nearest  to  the  land  in  December,  and  that  he  employed  a 
carpenter  to  build  and  complete  the  house  prior  to  January  1, 1881,  that 
he  might  then  occupy  it.  The  house  was  framed,  but  by  reason  of  cold 
weather  and  deep  snow  it  became  practically  impossible  to  do  any  out- 
door work  for  many  weeks  thereafter,  it  being  the  most  severe  winter 
in  that  vicinity  for  many  years.  As  soon  as  the  weather  reasonably 
permitted  the  house  was  completed,  and  Weade  moved  into  it  April  28, 
and,  with  his  family,  has  since  continuously  occupied  it.  He  dug  a  well 
and  plowed  ground  for  a  garden  prior  to  the  contest. 

The  Bevised  Statutes  require  a  homestead  entryman  to  commence 
residence  upon  his  land  within  six  months  from  the  date  of  entry.  This 
Weade  did  not  do — ^his  six  months  expiring  January  14, 1881 — and, 
under  a  strict  enforcement  of  that  law,  his  entry  became  forfeited.  But 
the  act  of  March  3, 1881,  amends  the  former  law,  "  by  adding  thereto  ^' 
the  proviso  that  where  climatic  reasons  prevent  residence  within  six 
4531  L  o 10 
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months  the  GommissioDer  of  the  Geueral  Land  Office  may  allow  the 
settler  twelve  months  for  that  purpose. 

There  appears  no  reason  to  doubt  the  good  faith  of  Weade,  or  of  his 
purpose  to  retain,  and  not  abandon,  the  tract;  and  his  residence,  com- 
menced within  about  eight  months  from  the  date  of  his  entry,  under  the 
facts,  should  be  allowed  as  a  compliance  with  the  requirements  of  the  law. 

I  reverse  your  decision,  and  allow  the  entry  of  Weade  to  stand. 


TWO  ENTUIES—NO  IIESIDENCE  BY  PROXY. 
BABBEE  V.  GiLMOEE, 

Beiiidence  ou  a  homestead  must  be  in  person,  and  cannot  be  by  proxy,  even  by  a 

member  of  tbe  entryman's  family. 
Two  entries  of  the  same  tract  may  be  allowed,  subject  to  an  adjustment  of  the  legal 

and  equitable  rights  of  the  two  parties. 

to 

Acting  Commissioner  Harrison  to  register  and  receiver^  Huntsvillej  Ala.j 

May  22,  1882. 

Gentlemen  :  1  have  carefully  considered  the  contest  of  Eobert  Bar- 
bee  V.  John  S.  Gilmore,  involving  their  legal  and  equitable  rights,  re- 
spectively, to  the  S.  J  SE.  \  of  Sec.  20,  and  K  J  NE.  J  of  Sec.  29,  2  S., 

The  records  show  that  Barbee  entered  said  land  as  a  homestead  Sep- 
tember  24, 1881,  and  executed  the  preliminary  affidavit  before  the  regis- 
ter. October  18, 1881,  said  Gilmore  filed  an  affidavit,  duly  corrobo- 
rated, setting  forth  that  he  had  improvements  on  said  land,  and  was 
residing  thereon  with  his  family,  and  intended  to  enter  the  same  as 
soon  as  the  abandoned  entry  of  one  Hussey  became  canceled  (August 
27, 1881),  but  was  prevented  from  so  doing  by  reason  of  the  extreme 
illness  of  his  wife,  which  resulted  in  her  death  September  17, 1881. 
Upon  the  above  showing  this  office  directed  you  to  allow  Gilmore  to 
make  an  entry  for  the  same  hand  under  act  of  May  14, 1880,  and  their 
legal  and  equitable  rights  to  be  adjusted  thereafter  {vide  office  letter 
January  18, 1882). 

At  the  solicitation  of  the  parties  a  hearing  was  held  September  27 
and  28, 1882,  Gilmore  alleging  that  he  resided  upon  and  had  valuable 
improvements  on  the  land  in  controversy  at  the  date  of  Barbee's  entry; 
Barbee  denying  the  allegation,  thus  producing  an  issue.  The  evidence 
shows  that  Gilmore  commenced  to  build  a  house  on  said  land  in  May 
or  June,  1881,  which  was  completed  the  following  August,  into  which 
he  moved  one  Lucy  Honeycut  (not  a  member  of  his  family),  with  in- 
structions to  look  after  the  place  and  prepare  the  house  for  his  wife  ou 
her  return  from  Tennessee.  It  further  appears  that  Gilmore's  daughter 
lived  in  said  house  with  said  Lucy  Honeycut  about  three  weeks,  during 
wtiicl^  time  GiJmoi*e  supplied  them  both  with  necessaries.    In  the  mean 
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time  GilQiore  himself  resided  at  the  parsonage  of  the  Colored  Baptist 
Church,  some  2  miles  distant,  over  which  he  seems  to  have  been  the 
presiding  spirit.  In  tlie  early  part  of  September,  1881,  his  wife  returned 
from  Tennessee,  and  was  taken  to  the  parsonage,  where  she  died  on  the 
17th  of  the  same  month. 

It  is  shown  conclusively  that  up  to  Sei)teniber  27,  1882,  Gilmore  had 
failed  to  establish  a  residence  in  person  on  the  laudj  that  he  labored  on 
the  land  thrpngh  the  day,  but  continued  his  residence  at  the  aforesaid 
parsonage,  which  had  been  his  home  for  several  jears.  Section  2291 
Bev.  Stat,  requires  personal  residence  upon  the  laud ;  residence  by 
proxy  is  not  sufficient  to  satisfy  its  terms ;  and  as  Gilmore  had  sufficient 
time  to  establish  his  residence,  after  his  wife's  death,  upon  the  land,  I 
am  of  the  opinion  that  he  has  forfeited  his  rights  under  the  act  of  May 
14, 1880.  Therefore,  in  view  of  the  premise?,  I  have  decided  to  hold 
Gilmore's  entry  No.  12,581  for  cancellation,  subject  to  appeal  within 
sixty  days  fipom  notice. 

You  will  notify  all  parties  in  interest  of  the  contents  of  this  letter, 
and  at  the  proper  time  advise  this  office  of  any  action  that  may  be  taken. 


OFFICIAL  UE8IVENCE— ACTUAL  SETTLEMENT. 

HABRIS  V,  Radclifpe. 

Ad  actual  residence  and  settlement  must  first  be  establinlicd,  before  an  official  com- 
pelled  to  live  at  a  distance  from  the  land  embraced  in  Lis  homestead  entry  can 
bo  allowed  to  make  final  proof. 

Secretary  Teller  to  Commissioner  McFarlandj  September  18, 1883. 

SiK :  I  have  considered  the  case  of  John  Harris  v.  \V.  H.  Radcliffe, 
involving  the  W.  i  of  the  NW.  ^,  and  the  W.  J  of  the  SW.  J  of  Sec.  32, 
T.  39  N.,  E.  24  W.,  Marquette,  Mich.,  on  appeal  by  Harris  from  your 
decision  of  August  18, 1882. 

It  appears  that  RadcliflFe,  who  had  served  in  the  late  war  for  more 
than  four  years,  made  homestead  entry  No.  341,  for  said  tracts,  on  June 
5, 1872 ;  that  in  the  fall  of  1872  he  went  upon  the  land,  selected  a  site 
for  a  house,  and  afterwards  sent  out  men  who  built  a  shantj'  on  it ;  that 
he  was  elected  sheriff  of  Delta  County  in  November,  1872,  and  accepted 
the  office,  sending  out  some  one  in  the  spring  of  1873  to  clear  a  small 
patch  and  plant  it  with  potatoes,  and  that  he  held  the  office  of  sheriff 
and  lived  in  the  town  of  Escanaba  until  his  death,  December  26, 1873 ; 
that  neither  be  nor  his  family  ever  established  a  residence  on  the  land, 
and  that  it  has  not  been  further  cultivated  by  or  for  them ;  that  the  en- 
try was  reported  for  cancellation  after  due  notice  to  Eadcliffe's  widow, 
who  remarried,  and  is  now  Mrs.  Mary  A.  DeMarsh,  but  that  she  failed 
to  famish  her  final  proofs  within  the  time  named ;  that  John  Harris, 
advised  of  the  potice  of  cancellation,  went  upon  the  land  in  August, 
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1879,  and  has  resided  tliere  and  improved  it  since ;  that  on  September 
8, 1880,  Mrs.  DeMarsh  filed  notice  of  her  intention  to  make  final  proof, 
and  that  on  January  22, 1881,  said  Harris  made  application  to  contest 
the  entry.  The  local  officers  found  that  the  entry  should  be  canceled, 
and  their  ruling  was  reversed  by  your  decision  aforesaid. 

It  is  proper  to  state  that,  in  her  final  proofs,  Mrs.  DeMarsh  swore  to 
a  residence  on  the  land  by  herself  for  several  years,  beginning  in  1873 ; 
but  she  failed  to  appear  in  person  at  the  trial,  her  witnesses  failed  to 
corroborate  her  in  this  particular,  and  the  testimony  to  the  contrary  is 
abundant  and  convincing. 

Your  decision  holds  that — 

At  the  time  the  said  W.  U.  Eadclifi'e  entered  the  land  he  had  six 
months  to  make  settlement;  as  he  was  elected  sheriff  and  entered  upon 
the  duties  of  said  office  before  the  six  months  expired,  and  was  obliged 
to  reside  at  the  county  seat,  he  was  exonerated  from  residing  on  his 
entry  by  the  ruling  of  this  office,  even  though  it  should  appear  that  his 
widow  did  not  reside  thereon  the  full  length  of  time,  as  testified  to  by 
her. 

I  cannot  approve  this  rule,  for  the  reason  that  it  nullifies  the  statute. 
Under  it,  any  officer  of  a  town,  county.  State,  or  of  the  United  States, 
might  enter  land,  build  an  uninhabitable  shanty,  procure  an  agent  to 
perform  some  trifling  cultivation  for  the  required  period,  and  obtain 
patent  without  residing  on  it  for  a  day,  and  without  any  intention  of 
obtaining  the  **home"  which  it  is  the  object  of  the  homestead  law  to  pro- 
vide. In  Benson  v,  W.  P.  Eailroad  Company  (1  Land  Owner,  37)  it 
was  held  that  where  a  bona  fide  settler  had  established  a  residence  on 
the  land,  and  was  afterwards  called  away  by  official  duty  which  required 
his  presence  at  the  county  seat,  such  absence  would  not  work  forfeiture 
of  his  rights ;  but  I  would  regard  it  as  highly  impolitic,  as  well  as  ille- 
gal, to  extend  the  rule  beyond  cases  where  an  actual  residence  has  been 
established  before  the  intervention  of  an  adverse  right.  A  rule  which 
sanctions  the  constructive  i)erformance  of  a  duty  upon  which  rights  are 
dependent  by  force  of  positive  law  may  be  properly  employed  to  save 
rights  acquired  by  a  partial  performance  of  such  duty,  but  not  to  confer 
rights  upon  one  who  has  made  no  effort  to  perform  it. 

In  my  opinion,  on  the  evidence  before  me,  Badcliffe  did  not  establish 
a  legal  residence  on  the  land,  and  as  such  residence  for  one  year  suc- 
ceeding the  commencement  of  improvement  is  expressly  required  by  the 
statute  (section  2305,  Rev.  Stat.),  and  since  adverse  rights  have  inter- 
vened, his  entry  should  be  canceled.  There  appear  to  be  no  equities 
warranting  any  other  disposition  of  the  case. 

Your  decision  is  accordingly  reversed. 
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good  faith— dnouqht—fallure— poverty, 

Clark  v.  Lawson. 

Poverty  excuses  non-con tinnous  residence.    Dronght  oxcnses  non-cnitivation,  pro- 
vided good  faith  is  manifested  by  the  homestead  claimant. 

Secretary  Teller  to  Commissioner  McFarland, 

Sir:  I  have  considered  the  case  of  Joel  Clark  v,  James  Lawson,  in- 
volving soldier's  homestead  entry  No.  3,083,  on  the  S W.  J  of  Sec.  34,  T. 
8  N.,  R.  68  W.,  Denver,  Colo.,  on  appeal  by  Clark  from  your  decision 
of  April  25, 1882,  dismissing  the  contest. 

It  appears  that  Lawson  went  upon  the  tract  in  March,  1878,  built  a 
house  and  made  other  improvements  the  same  year,  and  broke  and 
planted  an  acre  or  two  in  the  spring  of  1879  j  that  the  crop  failed  to 
come  to  maturity  for  want  of  rain  and  for  want  of  facilities  for  irriga- 
tion; tjiat,  pending  the  construction  of  an  irrigating  ditch  in  the  vicin- 
ity of  the  tract,  which  was  to  he  completed  in  1882,  no  other  crop  was 
planted;  and  that  he,  being  a  poor  man,  with  a  family,  was  compelled 
to  earn  a  living  elsewhere  by  daily  labor,  residing  most  of  the  time  with 
a  sister,  but  returning  from  time  to  time  to  continue  the  improvement ; 
that  his  house  was  burned  in  the  fall  of  1880,  and  that  he  purchased 
another  and  was  on  the  land  in  the  spring  of  1881,  rebuilding  and  other- 
wise improving,  when  the  notice  of  contest  was  issued  and  served  on  him. 
Said  notice  alleged  abandonment  for  the  six  preceding  months,  and 
failure  to  settle  and  cultivate  as  required  by  law. 

The  above  recital  of  evidence  elicited  at  the  trial  shows  that  the  alle- 
gation of  abandonment  was  not  proved. 

As  to  failure  to  reside  on  the  land  continuously,  it  has  been  held  that 
continuous  residence  is  not  required  where  the  entry  is  in  good  faith  and 
the  circumstances  justify  the  absences  (Edwards  t?.  Sexon,  9  Land  Owner, 
72).  Lawson's  poverty  and  large  family  point  him  out  as  the  very  man 
for  whose  benefit  the  homestead  laws  were  devised ;  there  does  not  ap- 
pear to  be  want  of  good  faith,  and  it  is  a  settled  rule  that  poverty  justi- 
fies temporary  absences  for  the  purpose  of  obtaining  the  means  wherewith 
to  improve  a  homestead. 

In  regard  to  the  alleged  failure  to  cultivate,  it  is  cleai*  that  the  benefi- 
cent homestead  law  should  not  be  so  construed  as  to  work  forfeiture 
because  of  a  failure  to  cultivate,  resulting  from  causes  beyond  the  claim- 
ant's control.  The  persisting  drought  is  the  act  of  God,  and  excuses  the 
failure.  Drought  is  as  much  the  enemy  of  a  settler  as  a  hostile  adverse 
claimant  or  a  band  of  marauding  Indians ;  and  as  these  have  been  held 
to  excuse  an  enforced  absence,  so  should  that  be  held  to  excuse  it  when 
there  is  no  evidence  of  an  intention  to  abandon.  Much  of  the  land  in 
the  &r  West  is  susceptible  of  a  high  degree  of  cultivation  when  proper 
irrigating  facilities  are  furnished ;  and  when  these  are  wanting,  when 
a  faithful  effort  to  cultivate  has  been  made  and  failed  of  success  only 
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because  of  a  lack  of  water,  when  it  is  clear  that  no  other  settler  could 
do  more  with  the  land  until  water  is  supplied,  it  is  eminently  just  that 
the  first  bona  fide  claimant,  maintaining  his  improvements,  should  be 
allowed  to  retain  the  land  until  irrigation  is  possible.  By  the  enforce- 
ment of  such  a  rule  the  adverse  claimant  loses  nothing,  the  United  States 
are  not  damnified,  and  fhe  homestead  law  becomes  what  it  was  intended 
to  be,  the  protector,  and  not  the  oppressor,  of  the  honest  settler. 
Your  decision  is  accordingly  affirmed. 


settlement  befolte  survey— joint  cash  entry— r.  s.,  2274. 

Miller  v.  Stover. 

Where  homestead  claimants  settled  before  survey  on  the  same  forty-acre  tract,  Soo. 
2274,  Rev.  Stat.,  applies,  and  joint  cash  entry  may  be  made  of  such  tract. 

Secretary  Teller  to  Commissioner  McFarland^  October  1,  1883. 

Sir  :  I  have  considered  the  case  of  S.  B.  Miller  v.  Cyrus  Stover,  in- 
volving the  NE.  J  of  the  NE.  J  of  Sec.  11,  T.  3  K,  E.  7  E.,  Dead  wood, 
Dak.,  on  appeal  by  Stover  from  your  decision  of  July  31, 1882,  award- 
ing the  tract  to  Miller. 

It  appears  that  Miller  settled  on  unsurveyed  land  in  1877  and  Stover 
in  1879.  At  the  time  of  the  latter's  settlement  it  was  understood  be- 
tween the  two  that  their  possessions  were  mutually  bounded  by  a  cer- 
tain line,  sufficiently  marked,  running  in  a  northerly  and  southerly 
direction,  and  that  Stover's  land  lay  to  the  west  and  Miller's  to  the  east 
of  said  line.  There  was  much  testimony  given  at  the  hearing  in  rela- 
tion to  the  location  of  the  boundary  line  and  to  subsequent  changes 
in  it  made  by  the  parties  3  but  said  testimony  is  of  no  moment  in  this 
adjudication.  The  only  fact  to  be  considered  is  that  when  the  official 
survey  was  madq,  in  the.fall  of  1880,  it  was  found  that  the  boundary 
line  agreed  upon  divided  irregularly  the  tract  in  controversy,  and  that 
both  had  settled  upon  and  improved  different  parts  of  the  same  40-acre 
subdivision.  Miller  was  in  no  sense  a  trespasser  on  Stover's  land,  for 
he  acquired  his  original  right  by  purchase  through  Stover,  and  with 
the  latter's  full  knowledge  and  consent. 

September  27, 1881,  the  plat  of  survey  was  filed  in  the  local  office;  on 
the  next  day  Stover  m^ide  homestead  entry  Ko.  310,  and  six  days  after- 
wards Miller  made  homestead  entry  Xo.  320.  Both  claim  under  the  act 
of  May  14, 1880,  but  it  is  to  be  observed  that  the  inceptive  rights  to 
their  respective  tracts  were  acquired  prior  to  the  passage  of  said  act. 

In  the  ca«e  of  Burton  v.  Stover,  this  day  decided,  I  held,  in  relation 
to  section  2274,  Rev.  Stat.,  that  the  equity  of  the  statute  extends  to  all 
bona  fide  settlement  claims  initiated  prior  to  survey,  where  a  boundary 
line  has  been  made  by  them.  Said  decision  is  applicable  to  the  case  at 
bar,  and  you  are  therefore  directed  to  notify  the  ])arties  that  they  may 
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luake  joint  cash  entry  of  the  tract  in  controversy  j  and  if  either  fails  to 
agree  to  such  entry  within  a  reasonable  time,  say  ninety  days,  the  land 
will  be  awarded  to  the  other  as  part  of  his  homestead. 
Your  decision  is  modified  accordingly. 


abandonment— six  months— computation  of, 

Bennett  v.  Baxlby. 

The  homestead  cntryman  has  six  months,  exclasive  of  the  day  of  entry,  within  which 

to  begin  residence. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  January,  22, 1884. 

8nt :  I  have  considered  the  case  of  L.  O.  E.  Bennett  v.  William  A. 
Baxley,  involving  the  NE.  J  of  Sec.  32,  T.  10,  R.  11,  Natchitoches,  La., 
on  appeal  by  Bennett  from  your  decision  of  April  18, 1883,  dismissing 
the  contest. 

It  appears  that  Baxley  filed  an  aflSdavit,  as  required  by  section  3290 
of  the  Revised  Statutes,  for  homestead  entry  of  the  tract  in  question, 
November  20, 1880,  and  that  May  21, 1881,  Bennett  initiated  a  contest 
against  him  for  abandonment  under  section  2207  of  the  Revised  Stat- 
utes, which  provides  that  if  at  any  time  after  the  filing  of  the  affidavit, 
and  before  expiration  of  the  five  years  mentioned  in  section  2291, 
it  is  proved  to  the  satisfaction  of  the  register  of  the  land  office  that 
the  person  who  filed  such  affidavit  "  has  actually  changed  his  residence 
or  abandoned  the  land  for  more  than  six  months  at  any  time  •  •  • 
the  land  so  entered  shall  revert  to  the  Government 

XJnder  the  express  provisions  of  this  section,  as  well  as  under  the  ordi- 
nary construction  of  statutes  in  respect  to  tbe  computation  of  the  time 
within  which  an  act  is  to  be  performed,  the  day  of  the  filing  of  Baxley'g 
affidavit  must  be  excluded,  as  if  he  were  required  to  commence  resi- 
dence ae  the  tract  within  six  months  from  and  after  such  filing.  The 
six  months  within  which  he  was  required  to  commence  residence  on  the 
tract  would  therefore  commence  November  21,  1880,  and  expire  May 
21, 1881,  and  he  had  the  whole  of  the  latter  day  for  that  purpose.  But 
tbe  land  does  not  revert  to  the  Government,  and  there  are  no  laches 
on  the  part  of  the  entryman  in  this  respect  until  after  his  abandonment 
"/<??•  more  than  six  months,^'  Clearly,  then,  this  contest,  brought  on  May 
21,  was  premature,  and  was  initiated  at  a  date  when  Baxley  could — ^if 
be  had  not  previously  done  so — commence  residence  on  the  tract  and  be 
within  the  statutory  requirement. 

I  affirm  your  decision. 
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INTENTIOX—POVERTY^COMPVLSORY  ABSENCE. 

Plugert  V.  Empey. 

The  eyidence  shows  that  Empey  did  not  go  apon  the  laud  with  the  intention  of  mak- 
ing it  his  home. 

His  plea  of  poverty  is  disregarded  in  view  of  purchases  and  hnilding  a  hot>el  else- 
where. 

Unless  facts  are  presented  that  amount  to  compulsory  ahsence,  actual  residence  is  re- 
quired under  the  homestead  laws. 

Secretary  Teller  fo  Commissioner  McFarland,  March  18, 1884. 

Sir:  I  have  considered  the  case  of  Ernest  Plugert  v.  William  J. 
Empey,  involving  the  NW.  i  of  Sec.  28,  T.  30  K,  E.  11  E.,Wau8au,Wis., 
on  appeal  by  Plugert  from  your  decision  of  June  30,  1883,  dismissing 
his  contest  for  failure  to  prove  its  allegations. 

The  allegations  are  that  Empey  changed  his  residence  and  abandoned 
said  land,  covered  by  his  soldier's  homestead  entry  No.  3,369,  for  more 
than  six  months  next  preceding  the  initiation  of  contest,  February  1, 
1883.  The  evidence  in  the  case,  including  the  testimony  of  the  defend- 
ant himself,  shows  that,  after  entering  the  land  in  October,  1880,  he 
had  a  house  built  in  April,  1881,  a  cellar  and  well  dug,  several  acres  of 
timber  cleared,  and  some  vegetables  planted,  and  that  in  the  same 
month  he  established  a  residence  there  with  his  family ;  that  in  the  fol- 
lowing June  he  followed  the  line  of  a  railroad  then  building  in  the 
vicinity,  and  kept  a  boarding  house  for  the  railroad  employ6s  until 
September,  during  which  time  his  family  remained  on  the  homestead ; 
that  he  then  went  some  20  miles  away  to  Summit  Lake,  removing  his 
family  with  him,  where  they  have  since  remained,  keeping  a  hotel,  of 
which  his  wife  is  the  efficient  manager ;  that  by  his  permission  one  Pen- 
nings  lived  on  his  homestead  from  October,  1881,  to  March,  1882,  and 
that  he  was  succeeded  by  one  Fricdrich,  who  was  succeeded  by  one 
Butler,  who  was  succeeded  bj^  one  Foble,  who  was  in  possession  at  date 
of  the  hearing,  March,  1883^  and  that,  with  the  exception  of  planting 
the  first  crop  of  vegetables,  he  has  at  no  time  cultivated  the  land. 
These  facts  unquestionably  sustain  the  allegations  of  the  contestant. 

But  the  entrymaii  shows  that  once  or  twice,  during  each  six  mouths 
after  removing  his  family,  he  returned  to  the  land  and  remained  for  a 
night  in  the  house ;  as  he  puts  it  himself,  he  "  went  down  and  staid  over 
night  in  order  to  4Leep  my  (his)  claim  good."  It  was  settled  in  Byrne 
t.  Gatlin  (5  L.  O.,  146),  that  one  cannot  maintain  a  residence  on  a  home- 
stead "  by  going  thereto  and  remaining  over  night  once  or  twice  in  six 
months,''  and  that  ruling  has  not  since  been  rescinded. 

The  entryman  also  shows  that  in  the  fall  of  1882  his  wife  and  boy 
returned  to  the  land  and  lived  in  the  house  with  JS^oble,  with  the  ex- 
ception of  several  brief  returns  to  the  hotel,  for  some  six  weeks.  Ho 
swears  that  she  went  down  in  order  to  place  her  boy  at  school.    It  is 
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very  clear  that  she  did  not  go  there  in  order  to  reestablish  a  home,  for 
she  left  at  the  end  of  the  six  weeks,  and  has  not  returned.  I  am  of 
opinion  that,  as  the  entryman  expected  to  prove  up  his  claim  in  Feb- 
raary,  1883,  he  sent  his  wife  to  the  homestead,  as  he  had  himself  gone 
there  before,  in  order  to  make  a  pretense  of  living  on  it,  and  that  there 
was  no  bona  fides  in  his  attempted  residence  from  September,  1881,  to 
March,  1883.  In  this  opinion  I  am  supported  by  the  opinion  of  the 
local  ofiScers,  who,  after  hearing  all  the  testimony,  say,  <^  In  this  case 
there  can  be  no  reason<ible  claim  that  the  homestead  settler  has  com- 
plied with  the  law  as  to  residence.^ 

Is  there  any  ground  upon  which  this  entry  can  be  sustained  t  Empey 
alleges  that  he  is  a  disabled  soldier,  pensioned  at  $6  for  an  injured  right 
arm ;  that  he  could  not  work  the  land  himself,  and  knew  that  he  could 
not  when  he  went  on  it ;  that  he  exhausted  his  money  in  putting  up  his 
house,  and  was  compelled  to  leave  temporarily  for  the  purpose  of  earn- 
ing a  living  for  his  family,  but  he  furnishes  no  evidence  in  support  of 
these  allegations.  While  the  homestead  act  favors  the  soldier  in  various 
ways,  it  nevertheless  requires  him  to  comply  with  the  law  as  to  resi- 
dence and  cultivation ;  the  rulings  to  that  efiect  are  uniform,  and  I  am 
constrained  to  regard  the  law  in  this  respect  as  settled.  As  an  execu- 
tive officer  I  have  no  discretion  in  such  cases,  unless  a  valid  excuse  for 
the  absence  is  furnished — such  an  excuse  as  will  supply  facts  that 
amount  to  a  compulsory  absence.  The  excuse  is  poverty — a  good  ex- 
cuse, as  it  has  frequently  been  held,  where  it  is  an  honest  one;  but  I 
regret  to  say  that  I  cannot  allow  it  here,  for  Empey  admits  that  at  the 
time  he  removed  his  family  to  Summit  Lake  he  built  a  hotel  at  a  cost 
of  a  thousand  dollars.  He  was  also  able  to  pay  one  of  his  tenants  for 
doing  work  for  him,  and  to  pay  for  the  boarding  of  his  son  whilst  going 
to  school.  These  facts  prove  that  it  was  not  poverty  that  induced  him 
and  his  family  to  abandon  the  land. 

On  the  whole,  I  am  convinced  that  Empey  never  settled  on  the  land 
with  a  view  to  acquiring  a  home  there.  He  went  there  expecting  to 
keep  a  betel  for  the  railroad  employes,  and  to  follow  the  road  as  it  pro- 
gressed in  the  prosecution  of  this  business,  which  has  evidently  been 
fairly  lucrative  in  his  case.  He  doubtless  intended  to  acquire  title  to 
this  tract  under  a  pretense  of  a  homestead  settlement;  but  there  is  no 
evidence  of  bona  fides  in  the  claim,  and  his  entry  should  therefore  be 
canceled. 

Tour  decision  is  reversed. 
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aood  faith— official  decisions—notice. 
George  W.  Sheppabd. 

Notwithstanding  j;ood  fail h  may  be  sliown,  cstablisLmcnt  of  residence  is  reqaired 
on  homesteaded  land.  If  a  party  was  guided  by  an  crroncons  Land  Office  decis- 
ion, still  in  force,  in  not  establishing  residen'^e,  he  is  protected. 

That  he  had  knowledge  of  such  decision  is  a  matter  of  fact,  to  be  proved  and  not  to 
be  presumed. 

Acting  Secretary  Joslyn  to  Commissioner  ]\fcFarIand,  March  19, 1884, 

Sir:  I  have  cousidcred  the  appeal  of  George  W.  Sheppard  from  yonr 
decisions  of  December  1,  1882,  and  April  12,  1883,  rejecting  the  proofs 
tendered  on  bis  homestead  entry  No.  3,101,  covering  the  SE.  i  of  Sec. 
23,  T.  2,  E.  IG  W'.,  Bloomington,  Kcbr.,  on  tbeground  that  they  showed 
bis  failure  to  establish  a  residence  on  the  land. 

It  appears  that  the  entry  was  made  September  14, 1875,  and  that  the 
reason  Sheppard  has  never  resided  on  the  land  (which  he  swears  be 
fully  intended  to  do  when  he  made  bis  entry),  was  that  in  March,  1876, 
he  was  appointed  deputy  clerk,  and  in  January,  1877,  clerk  of  Franklin 
County,  holding  the  latter  office  until  January,  1880,  and  that  he  was 
obliged  by  the  duties  of  the  office  to  remain  continuously  at  the  couut^'- 
seat.  It  is  shown  that  he  built  a  house  on  the  land  in  1875,  and  has 
cultivated  some  75  acres  of  it  regularly.  In  everything,  except  the 
matter  of  residence,  his  proofs  show  good  faith.  Nevertheless,  I  concur 
in  your  judgment  that,  on  those  proofs,  he  is  not  entitled  to  a  patent 
for  the  land  j  bis  case  in  respect  of  bis  failure  to  establish  a  residence, 
differs  in  no  wise  from  that  of  Harris  v.  Kadcliffe,  recently  decided. 
(10  Copp,  209.) 

But  he  sets  up  that,  in  not  establishing  a  residence,  he  was  guided 
by  the  decision  of  your  office  of  July  10,  1870,  in  the  case  of  Solomon 
Males,  in  the  same  land  district,  wherein  you  held  that  a  postmaster, 
who  had  cultivated  and  improved  his  homestead,  but  never  resided  on 
it  because  of  his  official  duties,  had  complied  with  the  law.  One  ex- 
tract from  that  decision,  which  he  quotes,  is  as  follows : 

His  claim  is  considered  a  good  one,  therefore,  and  as  the  proof  is  sat- 
isfactory in  all  other  respects,  save  that  of  settlement,  you  .are  hereby 
authorized  to  issue  final  papers  upon  payment  of  the  legal  commissions. 

The  same  ruling  appears  to  have  obtained  in  your  office  until  Au- 
gust 18,  1882,  for  it  was  a  similar  decision  of  that  date  which  was  overruled 
in  Harris  r.  Radcliffe;  wherefore  I  infer  that  your  aforesaid  decision 
bad  not  been  modified  or  rescinded,  in  the  Bloomington  district,  prior 
to  your  action  in  the  cjise  now  before  mo. 

There  is  no  doubt  in  my  mind  that  said  decision  was  a  solemn  expo- 
sition of  the  law,  in  respect  of  the  residence  of  public  officials  on  their 
homesteads,  for  settlers  in  that  land  district,  on  which  they  had  a  right 
to  rely,  and  by  which  they  might  properly  guide  their  conduct. 
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If  a  decision  has  been  made  upon  mature  deliberation,  tbe  presump- 
Hon  is  in  favor  of  its  correctness ;  and  the  community  have  a  right  to 
regard  it  as  a  just  declaration  and  exposition  of  the  ]aw,  and  regulate 
their  actions  and  contracts  by  it.    (1  Kent  Com.,  476.) 

If  Sbeppard  had  notice  of  said  decision,  he  is  protected  by  it;  for, 
thoagb  erroneous,  it  is  a  settled  rule  that  the  rights  of  claimants  are  not 
to  be  prejudiced  by  the  errors  or  misconduct  of  officers  of  the  Land 
Department.  Since  he  had  a  right  to  rely  on  its  decision,  and  did 
80,  that  Department  is  bound  to  save  him  harmless,  and,  therefore,  to 
issue  its  certificate  without  proof  of  the  residence  which  he  was  thereby 
indaced  not  to  make  or  maintain. 

In  so  ruling,  however,  I  do  not  go  to  the  extent  to  which  courts  of 
law  are  accustomed  to  go,  namely,  of  assuming  that  a  claimant  had 
notice  of  such  a  decision.  The  decisions  of  the  superior  branches  of  the 
Land  Department  are  not  so  public  or  so  widely  disseminated  as  those 
of  the  courts,  and  I  think  that  no  presumption  of  notice  attaches  to 
them. 

Whether  they  served  as  a  guide  in  any  particular  case  should  be, 
therefore,  a  question  of  fact,  to  be  proved  in  the  ordinary  manner 
to  the  satisfaction  of  your  office  or  of  this  Department.  In  this  case, 
where  the  decision  relied  on  was  not  rendered  for  ten  mouths  after  the 
date  of  the  entry,  it  is  proper  that  Sheppard  shouldprove  when,  or  about 
when,  he  had  notice  of  it,  that  his  failure  to  reside  on  the  land  after 
such  notice  should  be  overlooked,  but  that  he  should  now  make  up  the 
legal  term  of  residence  required  of  him  prior  to  such  notice,  before 
making  final  proof. 

Your  decision  is  modified  accordingly. 


absence  excused—contest  dismissed, 
Foley  v.  Brasch. 

When  the  entryman'a  absences  were  caused  by  Hickiicss  aud  poverty,  and  in  no  in- 
atanoe  exceeded  foar  months,  and  where  there  was  good  faith  shown  in  the  mat- 
ter of  cnltivatlon  and  improvement,  the  entry  is  allowed  to  stand. 

Secretary  Teller  to  Gommisaioner  McFarlandj  March  26,  1884. 

SiB :  I  have  considered  the  case  of  Morris  Foley  v.  John  Brasch  as 
presented  by  the  appeal  of  Foley  from  your  decision  of  September  5, 
1883,  dismissing  his  contest  against  the  homestead  entry  of  Brasch  for 
lots  1,  2,  and  3  of  Sec.  31,  and  lot  4  of  Sec.  20,  T.  G,  R.  4,  Dead  wood. 
Dak. 

March  20, 1879,  Brasch  made  his  entry  for  tlie  land  above  described, 
and  March  8, 1882,  Foley  filed  an  affidavit  for  contest,  alleging  that 
" Brasch  has  wholly  abandoned  snid  tract,  and  changed  his  residence 
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therefrom  for  more  than  six  months  since  making  said  entry,  and  next 
prior  to  the  date  herein." 

The  evidence  shows  that  Brasch  has  spent  a  considerable  portion  of 
his  time  in  pursuits  not  connected  with  the  business  of  cultivating  or 
improving  his  claim,  and  at  such  times  was  absent  therefrom — the  long- 
est period  of  absence  shown  being  that  of  about  four  months  just  prior 
to  the  bringing  of  the  contest.  It  appears,  however,  that  in  the  sum- 
mer following  his  entry  Brasch  established  a  residence  on  the  land,  and 
remained  there  until  ^Kovember ;  that  he  has  shown  good  faith  in  the 
matters  of  cultivation  and  improvements  through  each  successive  sea- 
son, and  at  the  time  the  contest  was  brought  had  improvements  of  the 
value  of  $1,200  on  the  land.  He  accounts  for  his  last  absence,  on  which 
the  contest  was  grounded,  by  showing  that  he  was  called  away  by  the 
sickness  of  a  sister,  and  that  during  such  time  he  left  a  man  in  pos- 
session of  his  claim.  He  also  states  that  owing  to  his  want  of  means 
he  has  found  it  necessary  to  engage  in  work  away  from  his  claim  dur- 
ing the  winter  months  in  order  to  obtain  money  for  the  proper  improve- 
ment of  the  land. 

Your  decision  is  affirmed,  and  the  contest  is  dismissed. 


abandonment— intention— cultivation. 

Egbert  v.  Paine. 

Notwithstancling  non-residonco,  the  homestead  eutry  is  allowed  to  stand,  owing  to 
good  faith  and  cultivation  shown  by  the  claimant. 

Secretary  Teller  to  Commissioner  McFarland,  April  1, 1884. 

Sib  :  I  have  considered  the  case  of  Curtis  Egbert  v.  Samuel  S.  Paine 
on  appeal  by  Egbert  from  your  decision  of  September  13, 1883,  dismiss- 
ing the  contest. 

The  record  before  me  shows  that  Paine  made  a  homestead  declara- 
tory statement  for  the  NW.  J  of  Sec.  26,  T.  143,  R.  60,  Fargo,  Dak.,  on 
February  18, 1880,  and  on  August  12,  1880,  made  soldier's  homestead 
entry  Fo.  6,784  for  the  tract. 

On  March  24,  1881,  Egbert  filed  an  affidavit  of  contest  alleging  that 
Paine  had  changed  his  residence  from  and  abandoned  the  land  for  more 
than  six  months  since  the  date  of  entry. 

The  testimony  adduced  at  the  hearing  shows  that  during  the  summer 
of  1879  Paine  erected  a  cabin  on  the  land  and  broke  about  20  acres  of  the 
soil ;  in  1880  15  acres  additional  were  broken,  and  put  in  crop.  During 
August,  1880,  the  family,  with  their  furniture,  moved  from  their  home 
in  Fargo,  Dak.,  to  the  claim  and  occupied  the  cabin  ;  but  by  reason  of 
the  ill-health  of  his  wife  and  his  inability  to  procure  medical  treatment 
in  the  vicinity,  he  was  obliged  to  send  her  with  their  children  to  Fargo, 
distant  about  20  miles.    Paine  appears  to  have  occupied  the  cabin 
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sabseqaently  to  that  events  and  attended  to  the  various  duties  pertain- 
ing to  the  care  of  a  homestead  claim.  During  January,  1881,  it  is  shown 
that  he  repaired  and  improved  the  cabin,  and  that  it  then  contained 
furniture  and  housekeeping  utensils,  supplied  by  him,  necessary  for 
the  comfortable  occupancy  of  a  settler. 

While  the  testimony  shows  that  Paine  has  not  made  a  strictly  con- 
tinuous residence,  still,  in  view  of  the  good  faith  displayed  by  him  in 
a  constant  improvement  of  the  tract  prior  to  and  since  the  date  of  his 
entry,  and  of  his  evident  intent  to  maintain  his  residence  thereon,  not- 
withstanding the  illness  of  his  wife,  which  necessitated  his  absence  at 
intervals,  I  am  inclined  to  the  belief  that  he  has  substantially  complied 
with  the  law. 

Your  decision  is  affirmed  for  the  reasons  herein  stated. 


TBMPOBABY  ABSENCE— INTENTION^OOOD  FAITH— CONSTBUCTIVE  BBS- 

IDENCE. 

SANDELL  17.  Davenpoet. 

Where  a  claimaat  temporarily  leaves  liU  land  for  the  purpose  of  earning  an  honest 
livelihood,  coupled  with  a  honafide  intention  of  complying  with  the  law,  such 
absence  is  accounted  a  conatructiye  residence  and  compliance  with  legal  require- 
ments. 

Secretary  Teller  to  Commissioner  MoFarland,  April  10, 1884. 

Sib  :  I  have  considered  the  case  of  iN'eils  Peter  Sandell  v.  William  H. 
Davenport,  involving  the  SB.  J  of  Sec.  17,  T.  126,  R.  62,  Aberdeen  (for- 
merly Watertown)  district,  Dakota,  on  appeal  by  Davenport  from  your 
decision  of  September  14, 1883,  holding  his  homestead  entry  of  the 
tract  for  cancellation. 

It  appears  that  Davenport  made  homestead  entry  No.  6,961  (Water- 
town  series)  of  the  tract  March  31, 1882.  October  2, 1882,  Davenport 
having  filed  notice  of  his  intention  to  commute  his  entry  Kovember  10 
ensuing,  the  usual  publication  was  had  and  the  requisite  proof  made 
accordingly.  But  meanwhile,  to  wit,  October  28,  Sandell  had  initi- 
ated contest  against  said  entry,  alleging  in  his  affidavit  that  ^^the  said 
William  H.  Davenport  has  wholly  abandoned  said  tract  •  •  • 
for  more  than  six  months." 

February  21, 1883,  citation  issued  summoning  the  parties  ^Ho  appear 
before  John  H.  Perry,  notary  public  in  and  for  D.  T.,  at  this  office  on 
the  24th  day  of  March,  1883."  Both  parties  accordingly  appeared  with 
their  attorneys  and  witnesses,  and  upon  the  testimony  thus  adduced 
the  register  and  receiver  recommended  that  the  contest  be  dismissed 
and  tlie  entry  permitted  to  remain  intact.  From  such  action  contestant 
appealed,  and  you  sustained  the  same  by  your  aforesaid  decision  hold- 
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ing  Davenport's  entry  for  cancellation.    When'fore  be  appeals  there- 
from. 

By  your  decision  you  held  that  from  a  preponderance  of  the  testimony 
*'  the  residence  of  the  claimant  seems  to  be  quite  poor,  being  at  the  most 
a  mere  visit  to  the  land,  remaining  but  a  day  in  each  visit." 

You  seem  to  have  discovered  a  discrepancy  between  his  proof  made 
November  10, 1883,  when  he  commuted  his  entry,  and  the  material  alle- 
gations of  his  testimony  given  at  the  hearing ;  he  having  sworn  upon 
the  former  occasion  that  his  residence  had  become  continuous,  while 
upon  the  latter  he  swore  that  "  he  had  visited  the  tract  at  least  once  a 
week,  except  two  or  three  times." 

I  have  not  so  read  the  record.  His  commutation  proof  establishes 
the  fact  that  he  initiated  settlement  and  residence  upon  the  land  March 
14, 1882,  by  erecting  a  shanty  thereon,  subsequently  digging  a  well  and 
breaking  about  32  acres,  of  which  he  cultivated  about  an  acre  and  a 
half  during  the  first  season  following  his  entry. 

It  is  true  Davenport  himself  admits  that  he  was  obliged  to  leave  his 
claim  frequently  in  quest  of  work,  both  by  the  job  and  by  the  day,  as  a 
means  of  livelihood  5  but  I  fail  to  discover  from  the  record  that  he  has 
in  any  wise  evidenced  his  bad  faith  in  the  premises ;  but,  contrariwise, 
good  faith,  for  during  such  temporary  absences  he  had  one  George 
Lawrence  upon  the  land  in  his  employ,  whom  he  had  hired  to  break  and 
cultivate  the  tract  so  long  as  he  could  afi^ord  to  pay  him  therefor. 

I  think  contestant  has  failed  to  verify  his  allegations,  and  that  his 
charge  that  neither  Davenport  nor  any  member  of  his  family  had  "  re- 
sided on  or  in  any  way  improved  said  tract  of  land  "  is  offset  by  claim- 
ant's own  uncontro verted  testimony,  to  wit :  "  At  the  time  I  slept  there 
I  used  hay  for  a  bed  and  took  my  bedding  with  me.  •  •  •  I  am  a 
single  man.  I  was  married  when  I  took  the  claim.  My  wife's  health 
was  poor  at  the  time.  I  have  no  children.  My  wife  intended  to  come 
SIS  soon  as  she  got  better.  She  died  the  20th  of  July,  at  Luther,  Mich. 
I  have  about  32  acres  of  breaking,  a  well  between  18  and  20  feet  deep, 
I  hired  the  breaking  done.    Geo.  Lawrence  did  it  for  me." 

The  testimony  both  of  contestant  and  his  witnesses  tends  to  show 
mainly  how  much  they  did  not  know  about  the  material  facts  in  the 
case.  It  is  chiefly  valuable  to  claimant  Davenport,  and  this  by  reason 
of  its  i)urely  negative  character,  which  if  it  were  transposed  and  taken 
postively  would  redound  rather  to  his  credit  or  good  faith  than  to  his 
discredit.  For  instance,  contestant's  brother,  Charles  Sandell  (one  of 
his  witnesses),  when  subjected  to  the  crucial  test  of  cross-examination, 
answered  the  only  question  asked  him  in  this  wise :  '^I  did  not  think 
that  Mr.  Davenport  had  gone  away  and  left  his  claim.'^  The  record 
discovers  the  fact,  although  contained  in  a  parenthesis — to  wit,  "(ob- 
jected to  by  contestant)" — that  contestant  objected  to  such  an  ingenu- 
ous disclosure  by  one  of  his  material  witnesses^  notwithstanding  his 
allegations  of  abe^ndoument. 
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The  question  of  bofia  fide  residence  is  equally  one  of  intention  as  of 
fact.  There  is  no  question  touching  his  commencing  his  residence  with- 
in the  prescribed  period,  and  I  take  it  that  if  the  temporary  absences 
in  question  are — as  I  think  they  have  been  ^satisfactorily  accounted 
for,  then  his  residence  has  been  constructively  if  not  actually  sufiQcient. 
The  Department  has  repeatedly  held — and  it  invariably  holds — that 
where  a  claimant  leaves  his  claim  for  the  purpose  of  earning  an  honest 
livelihood,  coupled  with  the  ho7ia  fide  intent  to  maintain  his  residence 
upon  and  cultivate  and  improve  his  claim,  such  absence  is  accounted  a 
constructive  residence  upon  the  same,  and  compliance  with  legal  re- 
quirements. Having  found  from  the  record  that  Davenport  has  evi- 
denced his  good  faith  in  the  premises,  and  has  shown  such  compliance 
with  said  requirements,  I  therefore  approve  the  register  and  receiver's 
recommendations,  and  accordingly  reverse  your  decision. 


business  men— occasional  visits— subterfuge. 

Campbell  u.  Moobe. 

Persons  Hving  and  doing  business  in  cities  and  towns  cannot  secure  title  to  pubHo 
lands  by  occasional  visits  to  their  claims.  The  visits  in  this  case  aggregate  little 
more  than  one  month  of  actual  residence  in  seven  months  from  date  of  homestead 
entry — the  entry  having  been  made  in  October  and  the  proving  up  in  May  fol- 
lowing, with  settlement  a  short  time  prior  to  entry. 

Oommisaioner  MoFarland  to  register  and  receioer,  ^iroUy  DaJc.j  April 

16, 18S4. 

Gentlemen  :  I  have  considered  the  case  of  Eobert  S.  Campbell  v, 
Richard  T.  Moore,  on  appeal  by  Campbell,  involving  homestead  entry 
No.  339,  NB.  J,  25, 112,  61,  made  October  14, 1882. 

It  appears  that  on  May  12,  1883,  Campbell  filed  an  affidavit  of  con- 
test against  this  entry,  alleging  abandonment,  though  therafiSdavit  does 
not  appear  with  the  case,  as  it  should.  On  the  same  day,  having  learned 
of  Moore's  intention  to  make  proof  on  May  14,  1883,  he  filed  a  protest 
against  said  proof  being  received.  On  June  2, 1883,  a  hearing  was  had 
ni>on  said  protest,  and  on  July  12, 1883,  you  dismissed  the  protest. 
Moore  claims  to  have  made  settlement  on  the  laud  a  short  time  prior  to 
entry.  At  the  time  of  making  this  entry  he  was  carrying  on  the  busi- 
ness of  sewing-machine  agent,  and  had  a  w-arehouse  for  that  purpose 
in  Huron,  and  his  wife  conducted  a  millinery  establishment,  both  liv- 
ing in  the  store.  He  never  removed  from  that  home  in  Huron  to  the 
land  in  controversy,  but  occupied  the  same  as  a  home  until  the  day  of 
hearing. 

The  improvements  he  put  upon  the  land  are  very  meager.  He  built 
a  board  shanty  upon  the  land  in  September,  1882,  and  afterwards  had  a 
few  acres  of  bre^l^ipg  done,  using  the  sod  to  erect  a  small  houset    This 
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land,  thus  broken,  was  never  cultivated,  except  some  potatoes  and  seed 
were  sown  about  the  time  or  after  the  contest  was  instituted. 

It  was  the  custom  of  Moore  to  go  to  the  claim  on  Sunday's  and  return 
to  Huron  on  Monday  morning  to  attend  to  business ;  sometimes  he 
would  remain  from  Saturday  evening  till  Monday  morning. 

This  is  clearly  a  case  in  which  the  claimant  has  undertaken  to  pro- 
cure a  title  to  Government  land  under  the  homestead  law  with  the  least 
possible  residence.  Moorecannot putforward  the pleaof  poverty.  Both 
he  and  his  wife  were  carrying  on  business  in  Huron.  He  had  a  team 
and  wagon,  and  also  kept  some  kind  of  a  lodging-house,  the  same  in 
which  he  carried  on  his  business,  at  an  annual  rental  of  more  than  $400, 
His  circumstances  were  far  better  than  the  majority  of  men  who  make 
homestead  entries.  His  mere  occasional  visits  to  the  land  to  remain 
overnight  during  eight  months  is  not  such  a  residence  as  is  required 
by  the  law,  and  his  reasons  for  not  making  a  continuous  residence  is 
but  a  subterfuge  to  avoid  the  law. 

This  office  recognizes  the  fact  that  an  uninterrupted  residence  by  Mr, 
Moore  during  the  fall  and  winter  of  1882  could  have  been  of  no  ad  van- 
ts^ge  to  himself,  and  perhaps  but  little  to  the  claim.  He  was  as  well 
aware  of  this  when  he  made  the  entry  as  I  am.  His  want  of  good  faith 
is  evidenced  by  his  attempting  to  prove  up  in  the  early  spring  on  visits 
to  the  land  which,  in  the  aggregate,  would  amount  to  but  little  more 
than  a  month.  The  most  charitable  construction  to  be  put  upon  the 
matter  is  that  he  attempted  to  follow  the  example  set  by  others,  who 
have  a  very  loose  idea  of  the  nature  of  an  oath  or  the  requirements  of 
the  law. 

This  office  will  not  permit  any  one  to  thus  withhold  land  from  actual 
settlement  by  bona  fide  seekers  of  homes.  There  is  no  question  that  if 
the  proof  of  others  who  have  proved  up  in  your  district,  especially  those 
living  and  doing  business  in  cities  and  towns,  had  been  submitted  to 
the  same  test  as  Moore's,  their  entries  would  have  been  in  danger  of 
being  canceled. 

Considering  all  the  facts,  the  appeal  is  sustained  and  the  entry  held 
for  cancellation. 

So  advise  the  parties. 
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legal^0pficial—pebs0xalsettlement—cultirati02r. 

Humble  v.  MoMubtbie. 

PeiBonal  residence  may  be  in  a  different  place  from  legal  residence.  An  official  is  not 
supposed  to  spend  every  minute,  day,  or  week  at  the  place  of  his  official  business, 
and  may  properly  leave  it  for  a  time  and  establish  a  good  residence  on  the  public 
domain.  A  settler  establishes  a  residence  the  instant  he  goes  on  the  land  for  the 
purpose  of  establishing  it,  though  circumstances  may  prevent  his  maintaining 
the  residence. 

Secretary  Teller  to  Commissioner  McFarland^  April  21,1884. 

Sib:  I  have  considered  the  case  of  John  W.  Hamble  v.  Ephraiin 
McMortrie,  mvolving  the  latter's  homestead  entry,  Ko.  3791,  made 
November  29, 1881,  on  the  SE.  J  of  Sec.  8,  T.  103,  E.  55^  Grand  Forks, 
Dak.,  on  appeal  by  McMurtrie  from  your  decision  of  September  29, 
1883,  holding  said  entry  for  cancellation. 

The  affidavit  of  contest  filed  October  13, 1882,  alleges  that  <<  the  said 
McMnrtrie  has  failed  to  ever  establish  a  residence  on  said  land  as  re- 
quired by  law,  and  that  the  said  tract  is  not  settled  upon  and  cultivated 
by  said  party  as  required  by  law."  There  were  no  witnesses  on  the 
part  of  the  contestee.  For  the  contestant  David  Best  testified  that 
McMnrtrie  was  on  the  land  when  he  built  his  house,  but  that  he  thought 
he  was  afterwards  away  from  it  more  than  he  was  on  it,  and  that  he 
could  not  swear  positively  that  he  or  some  member  of  bis  family  did 
not  reside  there  continuously.  Charles  Dalzell  testified  that  when  Mc- 
Murtrie built  his  house  he  slept  there  one  night,  when  he  was  summoned 
away  on  business;  that  he  frequently  saw  smoke  coming  from  the  house 
for  a  night  or  two,  and  thinks  McMurtrie  or  some  member  of  his  family 
was  in  the  habit  of  coming  down  from  Pembina  and  staying  from  Satur- 
day to  Monday ;  that  at  one  time  McMurtrie  was  there  with  his  wife 
and  family  for  three  days.  Both  witnesses  testify  that  prior  to  contest 
McMurtrie  built  a  good  house  on  the  land  and  broke  and  planted  five 
acres,  and  that  others  hired  from  him  the  right  to  cultivate  some  50 
acres  of  it. 

This  testimony  wholly  fails  to  show  that  McMurtrie  did  not  lawfully 
settle,  establish  a  residence  on,  or  cultivate  the  land.  It,  therefore, 
does  not  sustain  the  allegations  in  the  affidavit  of  contest.  As  to  the 
settlement  and  cultivation,  there  can  be  no  question.  As  to  residence, 
a  settler  legally  establishes  a  residence  the  instant  he  goes  on  the  land 
for  the  purpose  of  establishing  it;  that  he  is  killed  the  next  instant,  oi 
shortly  afterwards  forcibly  dispossessed,  or  called  away  by  urgent  busi- 
ness, does  not  affect  the  question.  Wherefore  a  contestant  must  show 
something  more  than  Humble  has  shown  against  a  man  who  went  on  the 
land  to  bnild  his  house,  remained  there  until  required  by  an  unexpected 
cause  to  depart,  built  a  good  house,  and  had  50  acres  cultivated  to 
crop,  in  order  to  convict  him  of  failnro  to  establish  his  residepce.  AH 
4631  L  o 11 
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this  is  evidence  that  when  he  went  on  the  land  he  intended  to  make 
it  his  home  and  to  estatlish  his  residence  there. 

Tonr  decision,  however,  holds  that  as  ^^it  is  shown  that  MoMortrie 
was  collector  of  customs  of  the  district  of  Minnesota  at  the  time  he 
made  his  entry,  and  as  Sec.  2596,  Bev.  Stat,  of  the  United  States,  pro- 
vides that  such  officer  ^  shall  reside  at  Pembina,'  it  is  presumed  that  his 
residence  could  not  be  on  the  land  embraced  in  his  entry."  While  this 
is  true  as  to  the  personal  residence  to  which  the  statute  refers,  it  is 
erroneous  as  to  a  legal  residence,  which  most  officials  of  the  United 
States  maintain  apart  from  their  personal  residence.  The  statute  is 
not  to  be  construed  as  requiring  a  person  to  spend  every  minute,  day, 
or  week  of  his  official  life  at  Pembina ;  hence  he  may  in  good  faith 
leave  his  official  business  for  the  purpose  of  establishing  his  home,  his 
legal  residence,  on  a  tract  of  land,  whereon  he  proposes  to  place  his 
family  and  to  remain  with  them  from  time  to  time.  Therefore  it  does  not 
necessarily  follow  from  the  statute  cited  that  McMurtrie  did  not  estab- 
lish a  legal  residence  on  his  homestead,  and,  as  that  was  the  contest 
charge,  the  entry  should  not  be  canceled. 

Tour  decision  is  reversed. 


jmCEaSABY  ABSENCE'-BONA  FIDES  CONSIDERED. 

HoLZ  V.  Fox. 

The  entry  should  be  allowed  to  stand  in  tlie  case  of  a  homestead  claimant,  who,  hav- 
ing established  a  residence  on  a  tract,  went  into  seryice,  the  absence  being  nec- 
essary to  obtain  a  livelihood. 

Secretary  Teller  to  Commissioner  McFarland^  April  22, 1884. 

Snt :  I  have  considered  the  case  of  Fred.  Holz  v.  Jennie  Fox,  involv* 
ing  the  latter's  homestead  entry  No.  2732  for  the  KE.  i  of  Sec.  27,  T.  159, 
B.  54,  Grand  Forks,  Dak.,  on  appeal  by  Fox  from  your  decision  of  Au« 
gust  20, 1883,  holding  the  entry  for  cancellation. 

Said  entry  was  made  June  15, 1881,  and  afGldavit  of  contest  filed 
March  23, 1882,  alleging  failure  to  establish  a  residence,  change  of  resi^ 
dence  for  six  months  prior  to  date  of  affidavit,  and  abandonment.  At 
the  hearing  it  was  shown  that  Miss  Fox,  who  is  an  orphan,  built  her 
house  about  November  1^  1881,  broke  an  acre  and  a  half,  dug  a  well,  be^ 
gan  to  reside  in  the  house  November  27, 1881,  and  remained  for  two  daya 
and  a  night,  when  she  went  out  to  service  (obliged  to  do  so,  it  appears,  in 
order  to  earn  money  with  which  to  improve  her  homestead),  returning 
on  April  16, 1882,  remaining  six  weeks  on  the  land,  planting  a  small 
crop,  and  then  going  out  again  into  service. 

1  am  of  opinion  that,  in  view  of  all  the  circumstances.  Miss  Fox  estab- 
lished a  bona  fide  residence  on  the  land.  This  being  so  decided  the 
plaintiff  has  failed  to  prove  his  case ;  for  it  is  clear  that  he  showed  net- 
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ther  abandonment  nor  change  of  residence  for  six  months.  I  concur 
with  the  local  officers  in  their  opinion  that  the  contest  should  have  been 
dismissed,  and  therefore  reverse  your  decision. 


COMMBNCEMENT—TECHNICALITIES^SPECULATIVE  ENTRY. 

LUNDE  V.    EDWABDS. 

Homestead  entry  allowed  to  stand,  notwithstanding  the  olaimant  failed  to  commence 
residence  on  the  land  prior  to  the  initiation  of  contest,  for  the  mason  that  the 
severe  winter  preyented  his  completing  his  house. 

The  Land  Department  will  not  lend  its  power  to  the  accomplishment  of  an  effort  to 
defeat  an  honest  settler's  rights,  on  mere  specnlative  and  technical  grounds. 

Secretary  Teller  to  Commissioner  McFarland^  June  4, 1884. 

SiB  :  I  have  considered  the  case  of  Tollef  H.  Lunde  v.  Andrew  W.  Ed- 
wards, on  appeal  by  Edwards  from  your  decision  of  September  14, 1883, 
holding  for  cancellation^  on  the  ground  of  abandonment,  his  homestead 
entry,  No.  4408,  made  October  11,  1881,  for  SE.  J  of  8, 158, 66,  Grand 
Forks,  Dak. 

Contest  was  instituted  September  25, 1882,  and  hearing  had  January 
24, 1883.  The  register  and  receiver  decided  against  the  contestant. 
You  reversed  their  decision  on  the  ground  of  technical  failure  on  the 
part  of  Edwards  to  actually  commence  residence  on  the  land  prior  to 
initiation  of  contest^  although  he  had  in  April  and  May,  1882,  broken 
several  acres  of  ground  which  he  cultivated  to  crop  during  the  season, 
and  had  partially  erected  a  house  on  a  good  foundation  laid  early  in 
May,  but  which  he  had  not  completed  prior  to  the  filing  of  the  affidavit 
of  Lunde. 

He  explains  this  by  showing  that  the  winter  was  too  severe  to  allow 
him  to  build  or  improve ;  that  in  April  he  visited  the  land,  and  found  it 
overflowed  and  too  cold  and  wet  to  cultivate ;  that  in  May  it  was  still 
unfit ;  that  the  nearest  lumber  was  30  miles  away ;  that  he  failed  to  ob- 
tain teams  for  hauling  until  after  harvest;  that  he  put  in  the  crops  by 
hiring,  and  had  his  foundation  laid,  corner  posts  and  other  posts  erected 
and  partially  covered  with  tarred  paper,  which,  however,  proved  insuffi- 
cient to  withstand  the  winds,  and  render  the  structure  habitable ;  that 
he  took  his  family  to  the  neighborhood,  but  could  not  occupy  the  house; 
that  he  was  engaged  as  a  stationed  minister  of  the  gospel  during  the 
summer,  but  finally  reached  his  place  and  completed  a  habitable  abode. 

It  is  clear  to  my  mind  that  here  was  no  abandonment  in  fact.  The 
law  recognizes  climatic  reasons  for  failure  to  begin  residence  within  six 
months ;  and  it  is  notorious  that  such  reasons  exist  in  the  northwest 
during  winter.  Early  in  spring  Edwards  was  on  the  ground  asserting 
Ids  claim,  and  had  until  October  11,  1882,  to  establish  his  residence. 
He  was  proceeding  to  that  end  long  prior  to  contest,  and  contestant  was 
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awai'e  of  his  efforts  and  improvements.  iNevertheless  Lunde  did  not 
await  the  twelve  months,  bnt  proceeded  to  attack  the  entry  for  aban- 
donment in  advance  of  the  statutory  period,  well  knowing  that  no  inten- 
tion to  desert  the  premises  existed,  and  relying  purely  on  the  technical 
failure  for  the  success  of  his  contest. 

This  Department  will  not  lend  its  power  to  the  accomplishment  of  an 
effort  to  defeat  an  honest  settler  and  deprive  him  of  his  labor  and  im- 
provements on  mere  speculative  and  technical  grounds.  It  is  not  as- 
serted nor  pretended  that  Lunde  had  a  particle  of  interest  in  the  land, 
or  even  desires  it  for  his  own  settlement.  He  is  a  saloon-keeper,  resid- 
ing in  a  town,  without  a  family,  and  not  likely  to  have  such  urgent 
need  of  a  home  as  to  entitle  him  to  the  privilege  of  appropriating  that 
of  a  settler  whose  good  faith  has  been  sufficiently  manifested  by  his 
efforts,  although  not  fully  complying  with  all  the  demands  of  the  law. 

I  reverse  your  decision,  and  affirm  that  of  the  register  and  receiver. 


36.  BIGHT  OF  PURCHASE. 

FINAL  JUDGMENT^ACT  OF  JUNE  15,   im^—WHEN  BABBED^NEGLECT 

OF  PUBLIC  OFFICEB, 

PoMEBOY  V.  Weight. 

When  the  contestant  has  obtained  judgment  in  his  favor  by  the  local  officers,  or  on 
appeal,  which  becomes  final,  his  right  of  entry  attaches  at  the  date  said  jadgment 
became  final,  and,  if  duly  exercised,  bars  a  purchase  upon  application  filed  after- 
ward. If  the  contest  is  finally  decided  adversely  to  the  contestant  his  right  of 
entry  never  did  attach. 

The  contestant  obtained  judgment  against  the  eutryman  on  July  16, 1881,  and  under 
Rule  of  Practice  47  judgment  became  final  August  16,  1881,  while  the  cancella- 
tion was  not  made  until  February  7,  1882.  Here,  by  reason  of  the  delay  of  the 
Government,  six  months  wore  allowed  to  elapse,  after  the  rights  of  the  respect- 
ive parties  were  finally  determined,  before  the  judgment  was  carried  into  execu- 
tion ;  duriug  all  of  which  period,  and  until  the  last  day  thereof,  no  offer  to  pur- 
chase was  made  by  the  eutryman.  There  is  no  rule  of  law  that  can  be  invoked 
which  justifies  the  Government  in  thus  depriving  a  person  of  a  legal  right  by 
such  delay ;  on  the  contrary,  the  law,  as  enunciated  by  the  Supreme  Court,  ex- 
pressly forbids  it. 

Secretary  Teller  to  Commissioner  MeFarlandy  December  17,  1883. 

Sib  :  I  have  considered  the  appeal  of  Charles  W.  Wright  from  your 
decision  of  May  5, 1882,  rejecting  his  application  to  purchase,  under 
the  act  of  June  15, 1880,  the  land  embraced  in  his  homstead  entry,  No. 
3829,  namely,  the  NB.  i  of  Sec  12,  T.  116,  R.  56,  Watertown,  Dak. 

It  appears  from  the  record  that  Wright  made  said  entry  October  25, 
1879,  and  that  it  was  supended  by  your  letter  of  July  24, 1880,  for  the 
reason  that  the  affidavit  did  not  conform  to  section  2294,  Revised  Stat* 
utes,    The  entry  was  also  contested  for  abandoumeut  by  one  P.  A, 
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Pomeroy,  decided  adversely  to  Wright  by  the  local  officers  on  July  16, 
1881,  and  said  decision  sustained  by  your  letter  of  January  27, 1882. 
From  this  decision  he  did  not  take  an  appeal,  but  thereafter  applied 
tor  a  rehearing,  and,  it  being  granted,  he  failed  to  appear  at  the  trial. 
Pomeroy  made  due  application  as  a  successful  contestant,  namely, 
within  thirty  days  after  cancellation,  to  enter  the  land  for  homestead 
poorposes  under  the  act  of  May  14, 1880. 

It  appears  farther  that  your  said  letter  directing  cancellation  of 
Wright's  entry  was  received  at  the  local  office  on  February  7, 1882,  at 
9  o'clock  a.  m.,  and  that  the  cancellation  was  made  on  the  local  records 
at  9.45  a.  m.  of  that  daj^  On  the  same  day  at  9  o^clock  a.  m.  Wright 
was  at  the  local  office,  and  at  or  about  9.15  a.  m.  made  his  application 
to  purchase.  Said  application  was  rejected  by  the  local  officers  for  the 
reason  that  the  entry  had  been  canceled  prior  to  its  receipt,  and  on  ap- 
peal the  rejection  was  sustained  by  your  decision  aforesaid. 

Counsel  in  their  appeal  assign  for  error  in  said  decision,  first,  that 
Wright  was  not  deprived  of  his  right  of  purchase  by  the  cancellation 
of  his  homest-ead  entry,  as  ruled  in  the  case  of  J.  W.  Miller  (9  Land 
Owner,  57).  Baid  case  was  one  where  the  question  was  between  the 
Government  and  settler  only,  and  in  the  subsequent  case  of  O.  S. 
Bishop  (9  Laud  Owner,  95),  it  was  held  that  when  adverse  rights  at- 
tached prior  to  application,  under  the  act  June  15, 1880,  the  right  of 
purchase  was  barred. 

Counsel  assign  for  error,  second,  that  the  record  shows  an  applica- 
tion by  Wright  to  purchase  prior  to  the  cancellation  at  9.45  a.  m.  on 
February  7, 1882,  and  this  raises  the  important  question  in  the  case. 
Your  decision  holds  that  ^<  cancellation  takes  effect  on  the  receipt  of  the 
letter  of  cancellation  at  the  district  office,"  and  that  in  the  case  at  bar 
it  took  effect  at  9  a.  m,  on  said  day,  and  before  the  application  to  pur- 
chase was  made.  I  do  not  think  a  decision  founded  on  either  of  the 
above  propositions  would  satisfactorily  dispose  of  this  class  of  cases. 
The  first  makes  the  rights  of  the  parties  dependent  on  a  mere  form, 
namely,  the  clerical  act  of  cancellation,  while  both  ignore  the  rights  of 
the  contestant  in  the  premises.  The  act  of  June  15, 1880,  gives  the  en- 
tryman  a  right  of  purchase,  and  the  act  of  May  14, 1880,  gives  the  suc- 
cessful contestant  a  right  of  entry.  These  statutes  are  independent  of 
and  do  not  conflict  with  each  other,  for  it  is  clear  that  by  the  later  act 
Congress  did  not  intend  to  interfere  with  any  rights  acquired  under  the 
earlier.  The  proviso  to  the  act  of  June  15, 1880,  reserving  the  rights 
or  claims  of  subsequent  homestead  entrymen,  was,  in  my  judgment,  not 
necessary  to  effect  this  result ;  like  the  proviso  in  the  act  of  March  3, 
1863,  the  intention  of  Congress  is  sufficiently  clear  without  it.  (L.  L. 
&  G.  B.  B.  Co.  V.  IT.  S.,  92  U.  S.,  733.)  In  adjusting  adverse  claims 
under  these  two  laws,  therefore,  the  fundamental  rule  is  that  the  home- 
stead entryman,  or  his  transferee,  has  the  right  of  purchase  only  until 
the  time  when  the  contestant's  right  of  entry  attaches. 
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JSTow,  the  act  of  May  14, 1880,  gives  the  contestant  a  right  of  entry  for 
thirty  days  from  date  of  the  notice  of  the  cancellation  which  he  has 
procured.  It  thas  fixes  the  time  after  which  his  right  of  entry  ceases, 
bat  it  does  not  fix  the  time  at  which  his  right  of  entry  attaches. 
Hence  this  latter  right  must  be  determined  by  a  consideration  of  other 
statates  and  of  the  general  principles  of  law  applicable  to  the  case. 
Section  2297  invests  the  local  oflftcers  with  power  to  hear  and  determine 
charges  of  abandonment  and  change  of  residence,  and  if  they  find  ad- 
versely to  the  claimant  it  declares  that  "  then  and  in  that  event  the 
land  shall  revert  to  the  Government."  But  other  statutes  give  the  con- 
testee  the  right  to  continue  his  defense  until  judgment  by  the  court  of 
highest  resort,  while  the  rules  of  practice  make  the  judgment  final 
when  no  appeal  has  been  taken  within  a  fixed  period.  As  the  act  of 
June  15, 1880,  is  remedial,  a  liberal  construction  of  it  will  extend  the 
time  of  purchase  to  the  limit  of  the  time  of  defense.  Indeed,  the  con- 
testant has  not  <'  procured  the  cancellation"  until  the  contestee  has  ex- 
hausted his  right  of  defense.  On  the  contrary,  he  has  procured  the  can- 
cellation when  there  is  no  longer  a  right  of  appeal.  Upon  adverse 
judgment,  therefore,  it  follows  that  the  original  claimant  loses  his  right 
to  the  land  when  such  judgment  is  final ;  the  judgment  itself  deter- 
mines his  right,  while  the  cancellation  is  a  mere  formal  method  of  exe- 
cuting it,  and  takes  effect  by  relation  as  of  the  date  of  the  judgment,  so 
far  as  the  entryman's  rights  are  concerned. 

From  the  foregoing  it  follows  that  if  the  rights  are  lost  and  acquired 
by  a  contest  they  are  equally  lost  or  acquired  by  the  judgment  of  the 
local  officers,  or  on  appeal.  Kow,  the  successful  contestant  does  acquire 
a  right  of  entry  by  his  contest,  under  the  act  of  May  14, 1880,  and  con- 
sequently he  acquires  it  by  the  judgment,  whose  result  is  published  to 
the  world  at  some  subsequent  date  by  the  foimal  cancellation.  The 
law  does  not  limit  his  right  to  the  date  of  the  cancellation ;  it  makes 
it  dependent  upon  the  success  of  the  contest.  Hence  he  does  all  the 
law  requires  him  to  do,  in  order  to  acquire  the  right  of  entry,  when 
he  has  successfully  maintained  the  charges,  and  his  right  would  date 
from  the  final  judgment  were  the  cancellation  never  formally  made ; 
for  '^  it  is  a  well  established  principle  that  where  an  individual  in  the 
prosecution  of  a  right  does  everything  which  the  law  requires  him  to 
do,  and  he  fails  to  attain  his  right  by  the  misconduct  or  neglect  of  a 
public  officer,  the  law  will  protect  him."  (Lytic  v.  Arkansas,  9  Howard, 
314.)  Consistently  with  this  it  is  held,  under  the  act  of  May  14, 1880, 
in  the  case  of  John  Powers  (8  Land  Owner,  178),  where  ''  the  contestant 
had  done  what  he  could  to  procure  the  cancellation,"  that  "if  it  was 
cancelled  in  pursuance  of  his  action  he  was  within  the  descriptive  terms 
of  the  statute  and  entitled  to  its  benefits."  It  would  be  a  perversion 
of  legal  principles  to  construe  the  act  referred  to  as  giving  a  contestant 
right  of  entry  only  when  he  had  "procured  the  cancellation "  in  fact, 
for  that  might  never  be  made,  and  the  law  would  thus  become  a  nullity. 
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Its  manifest  iBtentiou  is  to  accord  the  right  ^hen  the  contestant  pro- 
cures the  jadgment,  which  makes  it  the  daty  of  the  officers  of  the  Land 
Department  to  cancel  the  entry,  for  he  is  not  empowered  to  make  the 
cancellation  himself.  For  similar  reasons  it  was  held  in  Bailroad  Com- 
pany V.  Smith  (9  Wallace,  95),  where  it  was  said  to  be  the  duty  of  the 
Secretary  of  the  Interior  to  ascertain  and  make  out  lists  of  certain 
swamp  lands,  that  ^'  the  right  of  the  State  did  not  depend  on  his  action, 
but  on  the  act  of  Congress ; "  and  the  same  rule  is  applied  to  the  rights 
of  a  railroad  company  in  VanWyck  v.  Knevals.    (106  U.  S.,  367.) 

The  rule  thus  deduced  by  a  construction  of  the  statute,  namely,  that 
the  successful  contestant's  right  of  entry  attaches  at  the  date  of  and 
by  force  of  the  adverse  judgment,  subject  to  defeat  only  by  reversal  on 
appeal,  is  in  harmony  with  another  settled  rule  relating  to  the  disposal 
of  the  public  lands.  Where  persons  must  acquire  right  to  land  by  the 
performance  of  some  act,  the  maxim  qui  prior  est  tempore j  potior  est  jure j 
applies ;  or,  as  stated  in  Shepley  v.  Cowan  (91  D.  8.,  330),  ^«  the  party 
who  takes  the  initiatory  step  in  such  cases,  if  followed  up  to  patent,  is 
deemed  to  have  acquired  the  better  right  as  against  others  to  the  prem- 
ises. The  patent  which  is  afterward  issued  relates  back  to  the  initia- 
tory act,  and  cuts  ofT  all  intervening  claimants."  IN^ow,  the  two  acts  of 
Congress  relied  on  by  the  parties  to  this  cause  provide  two  different 
things  as  initiatory  acts  to  the  acquirement  of  a  right  of  entry:  one  is 
an  application  to  purchase,  the  other  is  a  successful  prosecution  of  a 
contest.  Whichever  person  completes  his  initiatory  act  first  acquires 
the  superior  right;  and  consequently  if  the  contestant  procures  judg- 
ment before  the  entryman  offers  to  purchase,  the  right  to  purchase  is 
barred.  If  a  right  to  patent  is  acquired  by  doing  all  that  the  law  re- 
quires the  contestant  to  do,  a  fortiori  his  right  to  have  the  cancellation 
made  is  acquired  by  the  same  act,  and  the  cancellation,  like  the  patent, 
relates  back  to  its  date  and  cuts  off'  intervening  claims.  So,  where  a 
pte-emptor  has  complied  with  the  prerequisites  of  the  statute  he  is  not 
only  "  entitled  to  patent,"  but  "  he  is  entitled  to  certificate  of  entry.'' 
(Frisbie  t».  Whitney,  9  Wallace,  194.)  As  remarked  in  Shepley  v.  Cowan, 
in  relation  to  two  acts  of  Congress  under  which  adverse  rights  were 
claimed,  ^^  the  two  modes  of  acquiring  title  to  land  from  the  United 
States  were  not  in  conflict  with  each  other.  Both  were  to  have  full 
operation,  that  one  controlling  in  a  particular  case  under  which  the 
first  initiatory  step  was  had." 

Again,  in  Houston  v.  Coyle  (10  Land  Owner,  224),  the  analogy  be- 
tween the  right  of  a  contestant  and  a  common  informer  was  pointed 
oat.  Such  analogy  may  be  further  illustrated  by  the  fact  that  the  right 
to  a  moiety  of  the  penalty,  which  the  informer  at  common  law  acquired 
by  his  suit,  could  not  be  divested  even  by  a  pardon  of  the  offender : 

The  right  so  attaches  in  the  first  informer  that  the  King,  who  before 
action  brought  may  grant  a  pardon,  which  shall  be  a  bar  to  all  the 
world,  cannot  after  suit  commenced  remit  anything  but  his  own  part  of 
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the  penalty.  For,  by  commenclDg  the  suit,  the  informer  has  made  the 
popular  action  his  own  private  action,  and  it  is  not  in  the  power  of  the 
Grown,  or  of  anything  but  Parliament,  to  release  the  informer's  inter- 
est.   (2  Black.  Com.,  437.) 

The  same  principle  must  apply  in  the  case  of  a  contestant,  under  the 
act  of  May  14, 1880,  whose  right,  however,  by  force  of  the  statute  at- 
taches at  date  of  the  judgment,  and  not  at  initiation  of  the  contest. 

Kor  is  there  any  conflict  between  the  rule  laid  down  here  and  the 
established  rule  of  the  Land  Department,  referred  to  by  counsel  for 
Wright  and  in  your  decision  aforesaid,  that  cancellation  takes  effect  by 
a  formal  act  at  the  local  office.  That  rule  is  made  for  a  different  pur- 
pose, and  is  founded  on  another  law,  or  construction  of  law,  which  re- 
serves all  land  covered  by  an  entry,  and  declares  it  not  to  be  ^^  public 
land  'j "  when  the  entry  is  canceled  in  fact,  the  reservation  is  removed 
and  the  land  is  restored  to  the  public  domain.  The  two  rules,  being 
founded  on  different  statutes  and  designed  to  accomplish  different  ends, 
do  not  and  cannot  conflict.  The  former  fixes  the  time  when  the  right 
of  entry  by  a  successful  contestant  attaches  in  law,  and  the  latter  the 
time  when  entry  may  actually  be  made.  It  is  well  settled  that  a  per- 
son may  have  a  right  of  entry  prior  to  the  actual  cancellation  of  an 
existing  entry,  as  where  land  occupied  by  a  settler  is  afterward  entered 
by  another  person.  Such  a  settler  has  also  a  right  to  the  cancellation 
of  the  entry  of  record,  because  he  has  a  right  to  enter  the  land  for 
himself  by  performance  of  the  initial  act  required  by  the  law.  And 
here  again  the  rule  laid  down  in  this  decision  is  in  harmony  with  pre- 
existing rulings  of  the  Land  Department. 

The  decision  in  the  case  of  Gohrman  v.  Ford  (8  Land  Owner,  6),  which 
has  become  a  leading  case  on  this  subject,  was  based  on  a  different 
state  of  facts  from  those  in  the  case  at  bar.  Therd  the  offer  to  purchase 
was  made  before  the  hearing,  and  the  only  question  was  whether  the 
contestant  had  completed  the  initial  act  required  by  the  law  at  date  of 
the  offer  to  purchase.  It  was  held  that  he  had  not,  but  the  reason  was 
based  on  the  rule  that  he  could  not  actually  make  entry  until  after  can- 
cellation, without  consideration  of  the  question  whether  he  could  ac- 
quire a  legal  right  to  enter  by  a  judgment;  consequently  that  decision 
and  this  do  not  properly  conflict.  In  the  case  of  Whitney  v.  Maxwell 
(10  Land  Owner,  104),  the  facts  were  substantially  the  same,  and  it  was 
decided  on  the  authority  of  Gohrman  v.  Ford.  In  Bykerk  v.  Oldemeyer 
(10  Land  Owner,  122),  it  was  held  that  the  right  of  purchase  is  not 
barred  by  an  adverse  decision  of  your  office  overruling  the  local  office, 
though  application  is  filed  after  said  decision.  But  it  is  to  be  observed 
that  none  of  these  cases  are  overruled  by  the  present  case,  for  in  none 
of  them  had  judgment  actually  become  final.  In  the  first-named  case 
it  is  expressly  said  that  whenever  the  entry  man  '^  tenders  to  the  Gov- 
ernment its  price  for  the  land,  and  the  rights  of  no  other  person  are 
affected  thereby,  he  should  be  permitted  to  purchase.''    This  is  sound 


c- 
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doctrine,  and  the  only  remaining  point  to  be  determined  is  when  such 
rights  are  affected  by  a  purchase,  which  has  not  heretofore  been  fully 
considered.  This  case  decides  that  when  the  contestant  has  obtained 
judgment  in  his  favor,  by  the  local  officers,  or  on  appeal,  which  becomes 
final,  his  right  of  entry  attaches  at  date  said  judgment  became  final, 
and,  if  duly  exercised,  bars  a  purchase  upon  application  filed  after- 
ward. If  the  contest  is  finally  decided  adversely  to  the  contestant 
his  right  of  entry  never  did  attach. 

This  case  also  very  clearly  illustrates  the  injustice  of  a  rule  making 
the  contestant's  right  of  entry  dependent  on  formal  cancellation,  and 
emphasizes  the  necessity  of  the  rule  herein  laid  down.  The  contestant 
obtained  judgment  against  the  entryman  July  16, 1881,  and  under  Rule 
of  Practice  47  judgment  became  final  on  August  16, 1881,  while  the 
cancellation  was  not  made  until  February  7, 1882.  Here,  by  reason  of 
the  delay  of  the  Government,  six  months  were  allowed  to  elapse  after 
the  rights  of  the  respective  parties  were  finally  determined  before  the 
judgment  was  carried  into  execution,  during  all  of  which  period,  and 
until  the  last  day  thereof,  no  offer  to  purchase  was  made  by  the  entry- 
man.  There  is  no  rule  of  law  that  can  be  invoked  which  justifies  the 
Government  in  thus  depriving  a  person  of  a  legal  right  by  such  delay ; 
on  th6  contrary,  as  above  shown,  the  law  as  enunciated  by  the  Supreme 
Goort  expressly  forbids  it. 

Upon  these  grounds  your  decision  is  affirmed. 


37.  SECONl>  BNTBT. 

ENTRIES— WIDOW  AS  LEGAL  REPRESENTATIVE, 

A  widow  as  the  legal  representative  of  her  deceased  husband  may  continue  to  cnlti- 
Tate  his  homestead,  and  at  the  same  time  make  an  entry  in  her  own  name. 

CommisHaner  MeFarland  to  F.  M,  Heaton^  Huron^  Dak.,  May  24, 1883. 

SiB :  In  reply  to  your  inquiry  of  the  27th  of  March  last,  you  are  ad- 
vised that  the  widow  of  a  "  homesteader  "  who  died  before  completing 
his  title  to  the  land,  but  who  up  to  the  date  of  his  death  complied  fully 
with  the  homestead  law,  would  not,  while  continuing  the  cultivation  of 
said  homestead  claim  as  the  representative  of  her  deceased  husband, 
be  debarred  from  exercising  her  own  rights  under  the  homestead  acts 
(see  Copp's  Land  Laws,  Vol.  I,  page  442,  case  Adelphine  Hodensky, 
decision  honorable  Secretary  of  the  Interior,  dated  August  25, 1875), 
although  it  may  appear  somewhat  extraordinary  that  one  party  can 
carry  two  homesteads  at  the  same  time,  there  is  no  escape  from  this 
conclusion,  in  the  light  of  the  decision  above  quoted ;  for  no  residence 
being  required  in  completing  the  husband's  entry  there  is  nothing  to 
prevent  the  widow  from  fulfilling  the  legal  requirements  in  both  entries. 
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failure  of  residence  and  settlement  explained. 

Feanois  M.  Fostee. 

A  aettlei  who  made  homestead  entry  of  the  wrong  tract  by  mistake,  and  who  failed 
to  reside  on  and  cnltlyate  either  tract  by  reason  of  the  sickness  of  his  wife,  is 
allowed  to  amend  his  entry  so  as  to  embrace  the  tract  originally  selected,  provided 
that  no  adverse  right  has  meanwhile  attached  to  it. 

Secretary  Teller  to  Commissioner  McFarlandj  September  18, 1883, 

SiB :  I  have  considered  the  appeal  of  Francis  M.  Foster  from  yonr 
decision  of  ^November  23, 1882,  rejecting  his  application  to  make  another 
entry  in  lien  of  his  homestead  entry,  No.  16364,  made  May  5, 1881,  of 
the  NW.  J  of  Sec.  29,  T.  4  S.,  R.  2  W.,  Concordia  district,  Kansas. 

It  appears  that  the  entry  was  canceled  October  17, 1882,  for  relin- 
quishment, pending  a  contest  initiated  against  the  same  by  one  Edgar 
McEjc,  September  13  preceding,  npon  the  groand  of  abandonment. 

Foster  bases  his  application  npon  the  ground  that  the  aforesaid  tract 
is  not  the  one  he  intended  to  enter,  and  which  he  supposed  until  Sep- 
tember 1, 1881,  had  been  described  in  his  original  application.  He  fails, 
however,  to  describe  the  tract  he  intended  to  enter. 

It  transpires  through  his  own  affidavit,  and  those  of  two  other  affi- 
ants corroborating  the  same,  that  he  was  piecluded  from  complying 
with  legal  requirements  in  point  of  residence  and  cultivation  of  the 
tract  described  in  his  entry  by  reason  of  the  sickness  of  his  wife  on  or 
about  September  5, 1881,  in  Concordia,  Kans. ;  that  ^'  on  the  13th  day 
of  September,  1881,  one  Edgar  McKie  commenced  a  contest  against  me 
on  said  land  for  such  failure  to  reside  on  the  same,  &c.,  •  •  *  and 
that  by  reason  of  said  contest  I  am  about  to  lose  the  benefit  of  my  home- 
stead right,  all  of  which  is  from  no  fault  on  my  part,''  &c. 

You  held  that  under  the  rulings  of  the  Department  the  only  relief 
that  could  have  been  granted  Foster  would  have  been  to  allow  him  to 
amend  his  entry  so  as  to  embrace  the  tract  he  intended  to  enter ;  ^^  but 
as  a  condition  precedent  it  would  have  been  incumbent  upon  him  to 
show  compliance  with  the  law  as  to  residence  and  cultivation  of  the 
tract  originally  selected." 

As  I  said  under  date  of  April  2, 1883,  in  the  case  of  Neubert  v.  Mid- 
dendorf  (10  Copp,  34),  "  such  amendment  is  recognized  by  the  practice 
of  the  Department  to  obtain  the  correction  of  a  misdescription  in  the 
original  papers  growing  out  of  accident  or  mistake,  clerical  or  other, 
wise,  wheli  the  settlement  of  the  party  is  bona  fide  upon  a  particular 
tract,  and  he  is  in  danger  of  losing  his  actual  home  and  improvements." 

Under  date  of  July  27  last,  in  the  ex  parte  case  of  Thomas  Hammill, 
I  said  that  '4f  the  privilege  of  such  amendment  be  recognized  in  the 
presence  of  an  adverse  right  or  interest,  I  think  its  recognition  in  ex 
parte  cases — where  no  such  right  exists— the  more  reasonable  and 
just." 
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Although  Foster  is  in  uo  danger  of  losing  his  actual  home  and  im- 
proTements,  he  has  wholly  failed  to  comply  with  legal  requirements; 
he  has  nevertheless  satisfactorily  explained  the  cause  of  such  failure. 
And  as  this  is  matter  to  be  considered  solely  between  the  Government 
and  him,  I  deem  it  to  be  but  reasonable  and  just,  and  resting  clearly 
within  the  scope  of  my  discretion,  to  recognize  a  right  expressly  con- 
ferred by  law,  but  of  which  he  would  otherwise  be  deprived  by  purely 
fortuitous  circumstances.  I  am  aware  that  section  2298  of  the  Bevised 
Statutes  provides  that ''  no  i>erson  shall  be  permitted  to  acquire  title 
to  more  than  one  quarter-section  under  the  provisions  of  this  chapter;" 
but  it  should  be  observed  that  as  he  has  not  so  acquired  title,  his  case 
does  not  come  within  the  intendment  of  such  prohibition. 

I  am,  therefore,  of  the  opinion  that  in  the  event  of  his  designating 
exactly  the  tract  he  intended  to  enter  ^he  should  be  permitted  to  make 
entry  of  the  same  upon  payment  of  the  usual  fees,  provided,  of  course, 
no  adverse  right  or  interest  has  accrued  meantime  to  preclude  such 
entry;  in  which  event  it  would  be  competent  for  him  to  enter  another 
tract  instead. 

Your  decision  is  accordingly  reversed. 


CHARACTER  OF  LAND—BELINQUISHMEKT. 

Silas  Halsey. 

By  reason  of  tho  altitnde  and  lack  of  moistnie  the  land  in  this  homestead  entry  will 
not  produce  crops.    A  relinqaishment  and  second  entry  are  permitted. 

Secretary  Teller  to  Commissioner  McFarland^  November  C,  1883. 

Sir  :  I  have  considered  the  appeal  of  Silas  Halsey  from  your  decision 
of  September  28, 1882,  refusing  to  allow  him  to  amend  his  homestead 
entry,  No.  4364,  covering  the  E.  J  of  the  NE.  J  and  the  E.  J  of  the  SE. 
i  of  Sec.  13,  T.  21  S.,  B.  28  W.,  Lamed,  Kans. 

It  appears  from  the  record  that  he  made  said  entry  on  January  28, 
1879;  that  he  broke  10  acres  in  the  spring  of  1880  and  planted  it  to 
corn,  which  crop  proved  a  failure;  that  he  sowed  10  acres  to  wheat  in 
the  fall  of  1880,  which  also  entirely  failed ;  that  he  replanted  10  acres 
to  com  and  millet  in  the  spring  of  1881,  which,  as  in  the  former  cases, 
entirely  withered  away  and  perished  for  want  of  moisture;  that  he 
liberally  planted  with  potatoes  and  various  other  vegetabl£s,  all  ot 
which  failed  to  grow;  and  that  he  took  the  land  in  good  faith,  and  in 
good  faith  continuously  resided  on  and  tried  to  cultivate  it;  but  that 
he  found  by  experience,  what  he  could  not  ascertain  without  it,  that  by 
reason  of  the  great  altitude  and  the  limited  rainfall  it  is  impossible  to 
cultivate  it  successfully.  Wherefore  he  asks  permission  to  amend  his 
entry  so  as  to  embrace  land  which  is  susceptible  of  cultivation. 
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I  observe  that  your  office  allowed  new  entries  iu  the  cases  of  L.  P, 
Skarstad,  A.  O.  Bolstad,  and  Benedict  Levin  (9  Land  Owner,  58),  where 
the  soil  was  unfit  or  the  water  too  scarce  for  cultivation.  In  those  caaes 
there  appears  to  have  been  no  negligence  or  lack  of  good  faith,  and  in 
the  case  now  before  me  the  facts  warrant  a  similar  conclusion. 

Wherefore  I  am  of  opinion  that  Halsey  should  be  allowed  to  relin- 
quish his  present  entry,  without  prejudice  to  his  right  to  make  another. 

Your  decision  is  accordingly  reversed. 


38.  SETTLEMENT. 

character  of  lands— prior  settlement— right  of  entry. 

Martin  v.  Henderson. 

Where  a  settler  goes  upon  land  afterwards  sought  to  be  entered  under  the  act  of  June 
3, 1879,  such  settlement  followed  by  a  homestead  entry  precludes  a  timber  entry* 
and  questions  as  1o  the  relative  value  of  the  land  for  agricultural  purposes  or  for 
timber  are  not  to  be  considered. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Stockton^  Cal.y 

July  16,  1883. 

Gentlemen  :  It  appears  from  onr  records  that  Eli  Henderson  made 
homestead  entry  No.  3695,  September  16, 1882,  SE.  J  SW.  J,  Sec.  2, 10 
8.,  24  E.,  alleging  settlement  Jnly  29, 1882. 

I  am  in  receipt  of  yonr  letter  of  March  1,  1883,  transmitting  testi- 
mony in  the  case  of  John  A.  Martin  v.  Eli  Henderson,  involving  the 
land  above  described. 

It  appears  that  Martin  filed  a  sworn  statement,  Angnst  14, 1882,  cov- 
ering the  E.  J  SW.  i  Sec.  2,  and  E.  J  NE.  J  Sec.  11, 10  S.,  24  E.,  and 
on  the  23d  of  November,  1882,  a  hearing  was  had  to  determine  the 
character  of  the  land  embraced  in  Henderson  s  entry. 

You  decided  that  the  land  in  contest  was  more  valuable  for  agricnlt- 
nral  purposes  than  for  timber,  and  awarded  it  to  Henderson. 

An  appeal  is  filed  from  your  decision. 

In  reply  I  have  to  state  that  the  fact  that  Henderson  settled  upon  the 
land  in  July,  1882,  as  alleged  by  him,  is  not  disputed,  and  under  the 
act  of  May  14, 1880,  his  right  under  the  homestead  law  relates  back  to 
date  of  settlement.  Hence  at  the  date  Martin  presented  his  proof  and 
applied  to  make  cash  entry  of  the  land  under  the  act  of  June  3, 1878, 
the  land  in  contest  was  embraced  in  a  homestead  entry,  the  right  of  the 
claimant  antedating  the  sworn  statement  filed  by  Martin.  It  was  not, 
therefore,  subject  to  entry  under  said  act,  and,  without  considering  the 
testimony  as  to  the  character  of  the  land,  the  application  of  Martin  is 
rejected  so  far  as  it  relates  to  the  SE.  J  SW.  J  Sec.  2, 10  S.,  24  E, 
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Yoa  will  advise  the  parties  in  interest  of  this  decision,  allow  the  usnal 
time  for  appeal,  and  in  dne  time  make  the  proper  report  to  this  office. 
Affirmed  by  Secretary  Teller,  February  13, 1884. 


contests— failure  of  settlement, 
Cook  v.  Slattert. 

Work  dono  on  the  land  in  qnestion  by  a  party  who  is  hired  by  a  corporation  to  dig  a 

ditch  thereon  cannot  be  claimed  as  an  act  of  settlement. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  August  20, 1883. 

Sib  :  I  have  considered  the  case  of  Samuel  E.  Cook  r.  William  Slat- 
tery,  involving  the  SE-Jof  Sec.  2,  T.  24  S.,  E.34  W.,  Larned,  Kans.,  on 
appeal  from  your  decision  of  August  7, 1882,  adverse  to  Cook.  The 
record  in  the  case  presents  the  following  facts : 

Slattery  made  homestead  entry  for  the  tract  described,  on  the  16th 
of  April,  1881,  alleging  settlement  April  9, 1881.  Said  entry  was  made 
after  the  passage  of  the  act  of  May  14, 1880  (21  Stat.,  140),  and  the 
right  relates  back  to  the  date  of  settlement.  On  the  ICth  of  April  (the 
same  day  on  which  Slattery  made  entry),  Cook  applied  to  enter  the 
same  tract,  and  alleged  settlement  April  10,  1881.  His  application 
was  rejected  by  the  local  office,  for  the  reason  that,  when  presented, 
the  application  of  Slattery  showing  a  prior  right  had  been  received  and 
made  a  matter  of  record.  It  was  not  only  first  presented,  but  it  al- 
leged the  earlier  settlement.  From  this  decision  appeal  was  taken 
to  your  office,  and  in  connection  therewith  appellant.  Cook,  filed  his 
affidavit,  corroborated  by  two  witnesses,  setting  forth  that  he  had, 
under  a  misconception  of  the  law,  erred  in  fixing  the  date  of  his  settle- 
ment as  of  April  10, 1881,  and  that  as  a  matter  of  fact  he  made  settle- 
ment April  7, 1881. 

Your  office  on  the  26th  of  July,  1881,  ordered  a  hearing  to  determine 
the  facts,  and  on  the  19th  of  April,  1882,  the  register  and  receiver  trans- 
mitted to  you  the  testimony  taken  at  the  hearing  had,  pursuant  to  your 
order. 

Upon  an  examination  of  the  testimony  you  speak  of  the  case  as  a 
doubtful  one,  but  say  that  you  find  no  good  reason  for  disturbing  the 
decision  of  the  local  office  dismissing  the  contest,  and  you  affirm  the 
same. 

The  evidence  adduced  at  the  hearing  furnishes  the  following  facts, 
which  are  made  the  basis  by  Cook  for  the  change  of  his  allegation  as  to 
date  of  settlement. 

On  the  7th,  8th,  and  9th  of  April,  1881,  and  for  a  few  days  following, 
an  irrigating  ditch  was  in  progress  of  construction  near  the  land  in 
question,  a  branch  of  it  crossing  said  landc  This  ditch  was  built  by  a 
stock  company. 
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CkM>k  was  employed  by  and  worked  for  said  company,  with  his  team, 
on  the  branch  ditch  traversing  the  tract  in  dispnte.  He  began  work 
April  7,  and  worked  until  and  including  the  12th,  excepting  the  lOtb, 
which  was  Sunday.  On  that  day  he  moved  his  house  on  to  the  tract 
claimed,  and  in  his  application  to  enter  he,  therefore,  gave  the  10th  as 
date  of  settlement.  He  now  claims  that  his  first  act  of  settlement  was 
on  the  7th,  because,  though  employed  by  the  irrigation-ditch  company, 
he  worked  on  that  portion  of  the  ditch  which  traversed  the  land  in  ques- 
tion, and  in  so  doing  had  in  view  the  improvement  of  said  tract,  intend- 
ing to  claim  the  same  as  a  homestead. 

The  evidence  shows  that  he  was  employed  by  the  company,  and  that 
in  settling  for  his  services  three  ways  were  open  to  him:  1st,  to  receive 
all  his  pay  in  cash ;  2d,  to  receive  half  cash  and  half  in  water ;  or,  3d, 
to  take  company  stock.  It  appears  there  has  not  yet  been  a  settlement 
between  him  and  the  company. 

Upon  a  careful  consideration  of  all  the  facts,  I  am  of  the  opinion  that 
Cook's  first  act  of  settlement  within  the  meaning  of  the  law  was  on  the 
10th  of  April,  1881. 

The  work  done  on  the  ditch,  while  it  may  have  been  beneficial  to  the 
tract  in  dispute,  in  common  with  other  tracts  in  the  vicinity,  was  work 
done  by  the  company ;  and  whatever  Oook  did  was  labor  for  which  he 
was  to  receive  from  the  company  a  stipulated  price. 

While  he  saw  in  the  building  of  the  ditch  an  accruing  benefit  to  the 
land,  and  may  by  such  fact  have  been  influenced  in  selecting  as  a  home- 
stead the  particular  tract  in  question,  and  so  may,  while  at  work  for 
the  company,  have  intended  to  enter  the  tract,  yet  such  work  can  in  no 
proper  sense  be  regarded  as  settlement,  whether  viewed  from  the  stand- 
point of  the  act  itself  or  of  the  intention  at  the  time  of  the  act. 

He  did  not  so  regard  it  at  the  time,  nor  when  he  afterwards,  on 
April  16,  he  applied  to  enter ;  but,  finding  his  application  rejected  by 
reason  of  an  adverse  claim  presented  by  another,  who  alleged  settlement 
one  day  earlier  than  the  date  named  in  his  application,  he  afterwards 
changed  his  allegation  so  as  to  antedate  the  other  party  in  the  matter 
of  settlement. 

His  work  on  the  ditch  in  the  employ  of  the  company  was  no  more  an 
act  of  settlement  than  would  work  on  a  railroad  passing  through  a 
given  tract  be  an  act  of  settlement  on  such  tract.  The  value  of  the 
land  in  either  case  might  be  enhanced,  but  if  so  it  is  by  the  act  of  the 
company,  and  whatever  the  employ6  does  is  done  for  the  company.  I 
find  nothing  in  the  showing  which  would  justify  the  conclusion  that 
Oook  performed  any  act  of  settlement  on  the  tract  in  question  prior  to 
April  10, 1881. 

Your  decision  dismissing  the  contest  is  afSrmed. 
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acts  of  agbnts.—biqhts  acquiesd  by. 
McLean  v,  Foster. 

No  one  can  acqnire  a  settlement  right  to  public  land  by  virtue  of  plowing  or  other 

acts  performed  by  an  agent. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  April  7, 18S4« 

SiB :  I  have  considered  the  case  of  James  McLean  v.  Margaret  J. 
Foster,  involving  the  W.  J  of  the  NB.  J  of  Sec.  3,  T,  156,  B.  64,  Grand 
Forks,  Dak.,  on  appeal  by  McLean  from  your  decision  of  August  25, 
1883,  awarding  the  tract  to  Foster. 

It  appears  from  the  record  that  this  land  was  surveyed  in  the  spring 
or  summer  of  1880,  but  that  the  plats  were  not  filed  until  May  12, 1881 . 
About  the  time  of  the  survey  the  Foster  family,  father,  mother,  brother, 
and  sister,  made  arrangements  to  apply  for  this  whole  section  and  part 
of  another.  On  several  parts  of  it  they  made  individual  settlement  and 
residence,  but  not  on  the  NE.  |.  On  that  tract  in  May,  1880,  Fos- 
ter's brother,  at  her  request  he  testifies,  plowed  a  few  acres  of  ground 
and  hauled  some  logs  for  a  future  house.  She  was  not  on  the  land  at 
the  time,  but  was  then  and  continually  afterward  living  in  the  town  of 
Grand  Forks.  In  the  early  part  of  April,  1881,  Mcliean  went  upon  the 
section  and  began  to  build  a  house  on  the  NE.  ^  of  the  K£.  i.  While 
so  building,  Miss  Foster's  brother  began  to  build  her  house  on  the  W.  i 
of  the  KE.  ij  and  was  notified  by  McLean  of  his  claim  to  the  entire 
quarter;  nevertheless  he  continued  to  build,  and  Miss  Foster  took  per- 
sonal possession  of  the  house  on  May  5, 1881.  Both  parties  appear  to 
have  complied  with  the  law  since. 

Whatever  right  McLean  has  to  this  land  he  acquired  on  the  day  he 
settled ;  and  there  is  no  doubt  that  he  is  entitled  to  the  entire  quarter, 
unless  Miss  Foster  then  had  a  superior  right  to  it.  At  said  date  she  had 
no  right  to  it  whatever  against  the  United  States  or  against  him,  for  she 
had  not  made  a  legal  settlement,  nor  even  taken  possession  of  the  land. 
No  one  can  acquire  a  settlement  right  to  public  land  by  virtue  of  an- 
other's acts,  and  the  plowing  or  other  work  done  for  her  by  her  brother 
was  inefficacious  for  any  purpose.  This  is  the  settled  rule.  And,  in- 
deed, if  she  had  actually  settled  in  person  in  May,  1880,  her  failure  to 
follow  it  up  by  establishing  a  residence  would  have  divested  her  of  all 
right  acquired  by  the  settlement.  In  my  judgment  Miss  Foster  has 
neither  a  legal  nor  an  equitable  claim  to  the  tract  in  question,  and  her 
entry  should  be  canceled. 

Tour  decision  is  reversed. 
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89.  TBA]N^8FEBi:£!. 

pubchase-'act  of  june  15,  1880— bocwi>^  govern  qvantztt. 

Gunning  v.  Hebon. 

Where  a  homestead  entryman.  attempted  to  transfer  part  of  his  land  prior  to  June 
15, 1880,  the  transferee  may  be  allowed  to  purchase  his  part  when  the  entryman 
applies  to  purchase  nnder  the  act  Jane  15,  1880.  Where  there  is  a  discrepancy 
in  a^deed  the  metes  and  bounds  must  govern  rather  than  the  quantity  named. 

Secretary  Teller  to  Oommissioner  McFarlandj  May  9, 1884. 

Sra :  I  have  considered  the  case  of  W.  D.  Gunning  v,  William  Heron, 
involving  the  SW.  i  of  the  SWJ  of  Sec.  11,  T.  21  S.,  E.  29  E.,  Gaines- 
ville Fla.,  on  appeal  by  the  last  named  from  your  decision  of  October 
26, 1883  (10  Copp,  273). 

The  contest  and  the  appeal  grew  out  of  the  following  facts :  Heron, 
on  the  8th  of  February,  1876,  made  homestead  entry  for  the  SW,  J  of 
Sec.  11,  above  mentioned,  having  previously  made  settlement  and  es- 
tablished his  residence  thereon.  On  the  8th  of  August,  1879,  he  signed, 
at  Waltham,  Mass.,  an  agreement  in  language  as  follows:  ^'I  hereby 
agree  to  transfer  for  value  received  a  tract  of  land  of  10  acres  (ten  acres) 
in  the  town  of  Altamont,  Fla.,  to  W.  D.  and  Mary  Gunning.'^ 

On  the  13th  of  February,  1880,  he  executed  at  Altamont,  Orange 
County,  Florida,  a  formal  instrument  (caUed  on  its  back  a  bond  for  a 
deed),  giving  and  agreeing  to  convey  by  warranty  deed  to  William  D. 
Gunning  for  valaable  consideration,  as  soon  as  he  shall  get  title  from 
the  United  States,  the  SW.  J  of  the  SW.  J  of  Sec.  11,  T.  21 S.,  E.  29  B, 
containing  ten  acres  more  or  less,  the  same  being  a  part  of  said  Heron's 
homestead  entry.  In  June,  1882,  Heron,  notwithstanding  the  above- 
mentioned  bond  and  agreement,  attempted  to  sell  and  transfer  by  war- 
ranty deed  the  S.  i  of  the  S  W.  i  of  the  SW.  J  of  Sec.  21  to  one  George 
McSween,  and  in  connection  with  this  transaction  the  attempt  was 
made  to  dispossess  Gunning  by  force. 

Gunning  subsequently  instituted  contest  against  Heron's  entire  entry 
alleging  that  it  was  void  on  the  ground  that  at  the  date  of  its  initia- 
tion he  (Heron)  was  not  a  citizen  of  the  United  States,  and  had  not 
declared  his  intention  to  become  such. 

A  hearing  was  had  in  July,  1883,  which  quite  clearly  established 
the  following  facts :  (I)  That  Heron  at  the  date  of  his  entry  was  not  a 
citizen  of  the  United  States,  and  had  not  declared  his  intention  to  be- 
come such,  though  he  had  for  years  voted  in  this  country,  nnder  the 
impression  that  because  a  minor  at  the  date  of  his  imnugration  no  for- 
mal act  or  declation  of  his  was  necessary  to  secure  citizenship ;  and 
(2)  that  said  Heron  intended  to  sell,  and  did  agree  to  convey  to  Gun- 
ning, a  certain  amount  of  laud  from  the  southwest  corner  of  his  home- 
stead, in  consideration  for  which  attempted  transfer  Gunning  paid  $280, 
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and  entered  into  possession  in  November,  1879.  What  that  certain 
amount  was  has  become  one  of  the  subjects  for  consideration,  in  con- 
nection with  the  pending  controversy.  Before  a  decision  on  the  con- 
test was  reached  by  the  local  ofBce,  Heron  applied  to  purchase,  under 
the  act  of  June  15, 1880,  the  tract  covered  by  his  homestead  entry. 

Thereupon  the  contest  was  dismissed ;  the  application  to  purchase 
was  allowed,  and  final  certificate  issued  to  Heron  for  the  entire  quarter 
section.  To  this  contestant  objected,  and  the  case  came  before  you  for 
consideration  and  action.  You  held  that  while  it  was  established  that 
Heron  had  not  declared  his  intention  to  become  a  citizen,  the  entry  be- 
ing regular  and  in  due  form  in  other  respects,  he  was  entitled  to  the 
benefits  of  the  act  of  June,  1880,  and  could  purchase  thereunder.  At 
the  date  of  his  purchase  he  had  been  admitted  to  foil  citizenship. 

You  farther  held,  however,  that  having  attempted  to  transfer  a  por- 
tion of  the  tract  covered  by  his  entry  he  could  be  allowed  to  purchase 
only  so  much  thereof  as  he  had  not  attempted  to  sell  and  transfer,  the 
law  giving  the  attempted  transferee  the  right  to  purchase  from  the 
Government  the  portion  covered  by  his  purchase  from  the  entryman. 

In  this  conclusion  I  think  you  are  correct.  Section  2  of  the  act  of 
1880  provides — 

That  persons  who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry,  or  persona  to  whom 
the  right  of  those  havirig  so  entered  for  homesteads  may  have  been  attempted 
to  be  transferred  by  bona  fide  instrument  in  icritingy  may  entitle  them* 
selves  to  said  lands  by  paying  the  Government  price  therefor,  &c. 

Clearly  this  gives  to  the  entryman  the  right  to  purchase,  provided  he 
has  not  attempted  to  sell ;  but  if  he  has  by  written  instrument  attempted 
to  transfer  the  land,  the  transferee  and  not  the  entryman  is  entitled  to 
purchase,  unless  there  be  mutual  arrangement  to  the  contrary.  In  this 
case  there  was  an  attempted  transfer,  and  the  bona  fides  thereunder  is 
shown  not  only  by  written  instrument  but  by  payment  and  livery  of 
seisin,  the  transferee  having  soon  after  the  transaction  entered  into 
]K>ssession  and  made  improvements  to  the  value  of  several  thousand 
dollars. 

Beference  has  been  made  to  an  attempted  sale  on  the  part  of  Heron 
by  warranty  deed  to  one  McSween  of  the  same  land  previously  sold  by 
him  to  Gunning.  This  cannot  affect  Gunning's  rights,  becaase,  (1)  at 
the  date  of  sale  Gunning  was  in  possession,  which  fact  was  notice  to 
McSween  of  an  existing  right  in  some  one  other  than  Heron ;  and  (2) 
said  sale  to  McSween  was  not  until  June,  1882,  and  therefore  could  not 
be  made  effective  by  the  act  of  June  15, 1880,  that  act  having  relation 
only  to  past  transactions. 

The  only  remaining  question  is  that  relative  to  the  amount  of  land 
which  Gunning  is  entitled  to  purchase  of  the  Government. 

You  have  decided  that  he  is  entitled  to  purchase  the  SW.  i  of  the 
8W.  J  of  Sec.  21 — about  40  acres — holding  that  the  words  **  containing 
4531  L  o 12 
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ten  aci-es  more  or  less,"  which  appear  in  the  bond,  do  not  constitute  a 
limitation  on  his  right  to  purchase  the  entire  quarter-qnarter-section,  in 
accordance  with  the  description  "  SW.  J  of  8W.  J.^ 

This  view  is  iu  accordance  with  the  well-established  rule  of  law  ap* 
plicable  to  instruments  of  conveyance,  to  wit,  that  where  there  is  a  dis- 
crepancy or  apparent  inconsistency  between  the  description  by  metes 
and  bounds,  and  the  amount  named  as  included  therein,  the  former  must 
govern. 

Though  there  are  facts  in  the  case  which  give  rise  to  some  doubt  as 
to  whether  the  intention  of  the  parties  was  the  conveyance  of  one-quar- 
ter of  one-quarter  of  a  section  (40  acres  more  or  less),  or  of  one-quarter  of 
one-quarter  of  one-quarter  of  a  section  (10  acres  more  or  less),  I  think 
the  Department  in  deciding  the  question  must  be  governed  by  the  de. 
scription  in  the  bond—"  S W.  J  of  SW.  J.'' 

It  must  therefore  be  held  that  Gunning  has  the  right  under  the  act 
of  June  15, 1880,  to  purchase  the  tract  so  described.  Should  it  turn  out 
that  the  intention  of  the  parties  was  different,  and  that  it  does  not  ac- 
cord with  the  conclusion  reached,  the  matter  may  be  arranged  by  mutual 
agreement  or  by  resort  to  a  court  of  equity,  after  the  issue  of  patent. 

Tour  decision  holding  Heron's  entry  for  cancellation  to  the  extent  of 
the  conflict  with  the  rights  of  Gunning,  and  allowing  the  latter  to  pur- 
chase the  SW.  J  of  SW.  J,  already  described,  is  affirmed. 


40.    UNXAWFUIi    INCIiOSUBE. 

FENCING  PUBLIC  LAND^EJECTMENT—SETTLEB. 

NiOKALS  V,  Bird. 

It  is  illegal  to  fence  a  large  tract  of  public  land  and  attempt  to  exclude  settlers  there- 
from. 

An  entry  will  not  be  suspended  because  of  the  Judgment  granted  by  a  local  State 
court  ejecting  a  party  who  has  settled  upon  unlawfully  inclosed  public  land. 

Commissioner  MeFarland  to  register  and  receiver^  EureJca^  JSTct?.,  April 

26, 1884. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  the  13th  of  last  Feb- 
ruary, with  the  final  proof  of  Thompson  J.  Bird,  in  support  of  his  home- 
stead entry,  made  March  23,  1880,  for  SW.  J,  Sec.  17,  20  K,  52  B., 
with  protest  of  William  W.  Nickals  against  the  same. 

After  Bird  had  given  his  testimony  on  final  proof,  attorney  for  Nick- 
als  attempted  to  cross-examine  him,  but  Bird  refused  to  answer ;  Bird's 
witnesses  were  cross-examined.  Nickals  placed  no  witnesses  on  the 
stand.    Bad  faith  on  the  part  of  Bird  was  not  shown. 

Nickals  filed  record  evidence,  showing  that,  upon  his  complaint,  the 
sixth  judicial  district  court  in  and  for  the  county  of  Eureka,  Nevada, 
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ordered  and  adjudged  June  29, 1883,  that  be  be  placed  in  possession  of 

the  said  tract;  and  it  appears  that  Bird  was  ousted  from  the  premises 

under  said  judgment.    This  fact  and  the  fact  that  the  land  was  within 

the  inclosnre  of  Kickals  when  entry  was  made  are  made  the  grounds 

of  the  protest. 

It  was  decided  by  letter  from  this  office  dated  March  31, 1881,  that 

the  land  was  subject  to  entry  notwithstanding  the  inclosnre  of  Nickals, 

and  the  latter  having  subsequently  attacked  the  entry,  on  the  ground  of 

abandonment,  I  decided,  on  January  13, 1882  (Gopp,  v.  8,  p.  176),  that 

the  charge  bad  not  been  sustained,  and  my  decision  was  affirmed  on 
appeal. 

Kickals  had  no  status  as  a  pre-emption  or  homestead  claimant  for 
the  land  in  question.  His  indosure  embraced  about  1,000  acres  of  the 
public  domain  when  the  entry  of  Bird  was  made.  The  attempt  to 
exclude  settlers  therefrom  was  unlawful.  This  Department  is  clothed 
by  Congress  with  power  to  enforce  and  carry  into  execution  the  laws 
under  which  the  public  domain  may  be  appropriated.  It  has,  as  above 
stated,  decided  that  Bird  was  entitled  to  take  up  the  land  under  the 
homestead  law,  and  the  said  judgment  throws  no  new  light  upon  the 
status  thereof,  and  hence  the  entry  will  not  be  suspended  because  of  the 
protest. 

The  period  of  time  since  entry  and  period  of  claimant's  service  in  the 
U.  S.  Army  during  the  war  of  the  rebellion  aggregate  more  than  five 
years. 

You  are  authorized  to  issue  the  final  papers  in  the  case  upon  pay« 
ment  of  the  legal  commissions,  and  you  will  so  inform  claimant  and 
protestant. 


41.  WIDOW  OP  DECEASED  SOIjDIEB. 

teem  of  enlistment— compvtation— entry— mabriaqe  of  widow. 

Elizabeth  Pobteb. 

The  eotire  term  of  enlistment,  witbont  reference  to  when  the  war  of  the  rebellion 
elosed,  goTems  in  compnting  the  time  in  soldiers'  homestead  entries.  After  a  sol- 
dier's widow  makes  a  homestead  entry,  as  such,  she  may  marry  without  losing  the 
credit  of  her  first  husband's  term  of  enlistment. 

Seeritary  Sehurz  to  Commissioner  Williamson^  April  30, 1880. 

SiE :  I  have  received  your  letter  of  Jannary  31, 1880,  in  relation  to 
the  case  of  Elizabeth  Porter,  widow  of  Henry  Porter,  who  made  home- 
stead entry  No.  80,  October  14, 1873,  at  Los  Angeles,  Oal.,  under  the  act 
of  June  8, 1872,  for  the  NE.  J  of  Sec.  24,  T.  1  S.,  E.  14  W.,  8.  B.  M.,  and 
final  proof  January  IJ ,  1876,  claiming  credit  for  her  husband's  military 
service  during  the  war  of  the  rebellion. 
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When  the  case  was  before  me  in  June  last,  the  record  of  service  of 
Henry  Porter  showed  that  he  enlisted  for  the  term  of  five  years,  and 
was  killed  in  action  at  Fampkin  Vine  Greek,  Georgia,  May  30, 1864.  In 
the  view  I  then  took  of  the  last  claase  of  section  2307,  Bevised  Statutes, 
I  held  that  Mrs.  Porter  was  entitled  to  the  fall  term  of  his  service,  except 
that  she  should  be  required  to  live  one  year  upon  the  tract. 

The  information  furnished  you  by  the  Adjutant-General  shows  that 
Mr.  Porter's  term  of  service  was  three  instead  of  five  years. 

Ton  state  in  your  letter : 

This  office  in  computing  the  time  of  service  is  governed  by  the  dates 
of  the  President's  proclamations  of  April  15, 1861,  calling  out  the  militia, 
and  August  20, 1866,  declaring  the  war  at  an  end. 

Prom  this  I  understand  that,  no  matter  what  the  term  of  service  for 
which  the  soldier  enlisted,  if  killed,  the  time  of  credit  was  fixed  by  the 
President's  proclamation  of  August  20, 1866.  In  other  words,  he  could 
not  have  credit  for  any  time  since  that  date. 

I  do  not  tliink  that  this  is  the  correct  interpretation  of  the  statute. 
After  reciting  what  persons  are  entitled,  it  reads  as  follows : 

But  if  such  person  die  during  the  term  of  enlistment,  the  whole  term 
of  his  enlistment  shall  be  deducted  from  the  time  heretofore  required  to 
I)erfect  the  title. 

The  words  ^^  whole  term/^  as  used  in  said  section,  in  my  opinion,  show 
that  Congress  intended  that  credit  should  be  given  for  whatever  time 
the  soldier  had  enlisted,  if  he  was  killed,  and  that  this  time  is  not  to 
be  abridged  by  the  fact  that  the  war  closed  before  the  expiration  of  his 
enlistment. 

You  further  indicate  that  no  credit  can  be  given  to  Mrs.  Porter  after 
she  married  Brown.  In  this  I  think  you  also  erred.  If  she  was  still 
residing  upon  the  land,  her  marriage  did  not  affect  her  right  as  a  home- 
stead claimant. 

You  reported  this  case  for  such  action  as  I  might  deem  proper.  In 
returning  it,  you  are  instructed  to  allow  to  Mrs.  Porter  credit  for  the 
full  term  of  three  years  for  which  her  husband  enlisted,  and,  also,  for 
the  time  she  actually  resided  upon  the  land  before  or  after  her  marriage, 
as  is  shown  by  the  proof. 
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m.— DTDIAH  LAHDS. 
1.  KANSAS  TETJST  ANB  DIMI]S1SHED  RESERVE  liANDS. 

settlement—besidence^impbo  vement. 
Oeobge  MoFall. 

The  fonrth  section  of  tlie  act  of  March  16, 1880,  allowing  entries  on  these  lands  without 
actual  residence,  has  reference  only  to  tracts  on  the  honndaries,  contiguous  to  other 
lands  on  which  the  parties  were  then  actually  residing,  under  title,  who  had  eul- 
tiTated  and  made  improvements  on  their  adjoining  claims  prior  thereto^ 

None  of  these  conditions  existing  in  McFall's  case,  the  decision  disallowing  his  entry 
is  not  modified. 

Commissioner  MeFarland  to  register  and  receiver^  TopeJca,  Kans,j  June 

30,  1883. 

Gentlemen  :  I  am  in  receipt  of  year  letter  of  Jane  4th  instant,  in 
reply  to  letter  0  from  this  office  of  May  26th  nltimo,  holding  for  can- 
cellation entry  Ko.  1175 — ^Kansas  trast  and  diminished  reserve  lands 
series,  nnder  section  2,  act  of  Jnly  5,  1876,  made  April  22,  1882,  by 
George  McFall  for  the  W.  i  of  lot  2  of  the  KW.  J  of  Sec.  6,  T.  16  S., 
B.  11  E.,  the  E.  i  of  lots  1  and  2,  of  the  W&.  i^  and  the  KE.  ^  of 
the  SE.  I  of  Sec.  1,  T.  16  S.,  B.  10  E.,  receipt  No.  2664  for  first  install- 
ment of  purchase  money. 

Under  date  of  May  14th  ultimo,  yon  called  attention  to  the  fact  that 
the  E.  j^  of  Lot  2  of  the  NE.  i  of  Sec.  1,  T.  16  S.,  B.  10  E.,  was  sold 
April  15, 1882,  to  Martin  L.  Stinson  per  entry  No.  1173,  same  series, 
for  lot  2  of  the  NE.  J,  and  lot  2  of  the  NW.  J  of  Sec.  1,  T.  16  S.,  R  10 
E.,  and  stated  that  yon  had  inadvertently  allowed  McFalPs  entry,  and 
yon  therefore  asked  that  the  same  be  canceled  as  to  the  tract  in  con- 
flict with  Stinson's  entry. 

As  stated  in  the  letter  from  this  office  of  May  26th  ultimo,  it  was 
fonnd  upon  examination  of  McFali's  proof  of  settlement  right  that  he 
had  never  resided  upon  the  land,  but  claimed  to  own  and  reside  upon 
the  four  center  40-acre  tracts  of  Sec.  1.,  T.  16  S.,  B.  10  E.,  and  to  have 
used  the  land  embraced  in  his  entry  for  pasture  and  grazing  purposes, 
the  only  improvements  thereon  being  a  fence  around  40  or  50  acres  of 
grass  land,  which  he  purchased  in  February,  1882,  and  upon  which  he 
placed  a  value  of  about  $100.  The  four  40acre  tracts  referred  to,  to- 
wit,  the  W.  i  of  lot  1  of  the  NE.  J,  the  E.  J  of  lot  1  of  the  NW.  J,  the 
NW.  i  of  the  SB.  i  and  the  NE.  J  of  the  SW.  J  of  Sec.  1,  &c.,  were 
entered  December  13, 1880,  by  Francis  M.  Brown  under  the  first  section 
of  the  act  of  March  16,  1880,  per  entry  No.  83,  Kansas  trust  land 
series,  receipts  Nos.  106,  370,  and  404,  certificate  No.  112,  dated  Febru- 
ary 20, 1882.    It  was  also  stated  in  the  said  letter  that — 

The  act  of  July  6, 1876,  under  which  McFall  made  his  entry,  provides 
that  these  lands  shall  be  disposed  of  to  actual  settlers  only,  and  as  he 
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does  not  appear  to  be  a  settler  in  any  sense  of  the  word  as  contemplated 
by  the  said  act,  his  entire  entry  is  therefore  held  for  cancellation,  with 
sixty  days  for  appeal,  &c. 

In  your  letter  of  June  4  instant  you  write  as  follows:  "We  would 

respectfully  call  your  attention  to  section  4  of  act  of  March  16, 1380. 

We  may  have  erred  in  not  noting  on  the  face  of  the  receipt  the  fact 

that  this  entry  as  well  as  all  the  adjoining  entries  that  have  heretofore 

been  made  on  these  lands  were  made  under  the  section  authorizing  such 

entries,  but  as  the  blanks  were  printed  as  under  act  of  July  5, 1876, 

and  as  act  of  March  16^  1880,  seems  to  be  amendatory  or  supplemental 

to  said  act  of  July  5, 1876,  we  did  not  deem  it  necessary  to  so  note  on 

the  papers,"  and  you  make  the  following  quotation  from  my  decision  of 

March  29, 1883,  in  the  contested  case  of  Weare  v.  Streit: 

There  is  no  positive  provision  of  law  against  second  entries  of  these 
lands,  nor  do  the  instructions  of  June  9, 1879,  expressly  forbid  them, 
even  where  the  tracts  desired  are  not  contiguous. 

You  also  state  that  prior  to  the  receipt  of  the  said  decision  you  re- 
jected all  applications  for  second  entries,  but  that  since  that  time  you 
have  allowed  parties  who  have  paid  the  full  amount  of  purchase  money 
due  on  their  original  entries  to  make  second  entries  of  adjoining  lands, 
and  you  request  that  if  your  theory  is  correct  with  reference  to  McPall's 
entry,  the  decision  of  this  ofSce  in  his  case  be  so  far  modified  as  to  admit 
of  his  holding  the  claim  except  as  to  the  tract  in  conflict  with  Stinson's 
entry.  You  further  state  that  the  lands  remaining  unsold  in  the  reser- 
vation are  rough  and  unsuitable  for  cultivation,  and  you  feel  that  as 
liberal  a  construction  as  possible  should  be  given  to  the  two  acts,  so 
that  they  may  be  taken  up  for  grazing  purposes,  in  tracts  not  exceeding 
160  acres,  by  the  owners  of  land  contiguous  thereto. 

The  act  of  March  16, 1880,  was  passed  especially  with  a  view  of  afford- 
ing relief  to  certain  actual  settlers  on  the  trust-lands,  or  their  heirs, 
legal  representatives,  or  assigns,  being  in  possession  thereof  at  the  date 
of  the  act,  to  whom  certain  described  tracts  had  been  awarded  under 
the  act  of  May  8, 1872,  and  provisions  for  the  entry  of  which  were  made 
by  the  first  section  of  the  act  of  June  23, 1874,  and  again  by  the  first 
section  of  the  act  of  July  5, 1876,  but  who  had  failed  to  enter  and  pay — 
either  in  full  or  in  part — ^for  their  lands  so  awarded  as  above  provided. 
The  relief  thus  afforded  was  of  a  pecuniary  character,  mainly  giving 
these  parties  the  benefit  of  the  reduction  in  the  price  of  their  lands  as 
made  by  the  re-appraisal  thereof  in  1877  under  the  act  of  July  5, 1877. 
The  second  section  of  the  act  extended  the  same  relief  to  actual  settlers 
on  both  the  trust  and  diminished  reserve  lands  who  had  initiated  entries 
under  the  second  section  of  the  act  of  June  23, 1874,  but  who  had  failed 
to  complete  the  payment  therefor.  There  was  but  a  very  limited  number, 
however,  of  this  class  of  settlers. 

The  fourth  section  of  the  act,  to  which  you  invite  particular  attention, 
provides  as  follows : 

Actual  settlement  on  any  of  said  lands  shall  be  regarded  as  sufflcient 
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iu  all  cases  where  the  claimant  actaally  resides  on  contiguoos  land  to 
vliich  he  holds  the  legal  title,  and  has  heretofore  caltivated  and  made 
valuable  improvements  on  his  adjoining  claim,  in  good  faith,  for  the  pur- 
pose of  a  home  for  himself  ^  provided  said  claimant  shall  in  all  other 
respects  comply  with  the  law  and  the  regulations  issued  thereunder  by 
tiie  (General  Land  Office. 

It  is  held  by  this  office  that  this  provision  of  law,  allowing  entries  of 
these  lands  without  actual  residence  thereon,  has  reference  only  to  tracts 
on  the  boundaries  of  the  Kansas  Indian  lands,  contiguous  to  other  lands 
on  which  parties  were  actually  residing,  anJl  to  which  they  held  the 
legal  title  at  tJie  date  of  the  passage  of  the  a^tj  and  who  had  cultivated  and 
made  valuable  improvements  on  their  adjoining  claims  in  good  faith 
prior  thereto. 

None  of  these  conditions  appear  to  have  existed  in  McFall's  case. 
The  tracts  of  land  covered  by  his  entry  are  not  on  the  boundary  of  the 
said  Indian  lands,  and  those  which  he  claims  to  own  are  not  other  lands, 
bat  are  a  part  of  the  Kansas  trust  lands,  and  even  if  ho  had  purchased 
Brown's  interest  therein,  and  was  residing  thereon  at  the  date  of  his 
own  entry,  he  did  not  at  that  time  hold  the  legal  title  thereto,  as  no 
patent  had  issued  in  the  case,  and  it  is  clearly  evident  that  he  neither 
resided  upon  nor  held  legal  title  thereto  on  the  16th  of  March,  1880 ; 
also,  that  he  had  not  cultivated  and  made  valuable  improvements  on 
his  adjoining  claim  prior  to  that  date,  as  required  by  the  section  quoted. 

I  therefore  decline  to  modify  my  decision  in  case  of  McFall's  entry,  of 
which  you  will  immediately  advise  him  as  heretofore  instructed,  and  you 
will  be  governed  accordingly  in  case  of  all  applications  for  ^'  adjoining 
entries,"  as  you  term  them,  of  these  lands  under  the  said  section. 

With  regard  to  "  second  entries,''  I  have  to  state  that  my  decision  of 
March  29, 1883,  in  the  contested  case  to  which  you  allude — Weare  v. 
Streit — was  made  to  meet  the  peculiarities  of  that  particular  case,  and 
although  the  brief  extract  which  you  have  culled  therefrom,  taken  apart 
from  the  context,  might  appear  to  be  somewhat  general  in  its  applica- 
tion, it  was  not  so  intended,  and,  of  course,  has  no  relevancy  whatever 
to  the  case  of  McFall  j  neither  is  your  statement — that  you  rejected  all 
applications  for  second  entries  prior  to  the  receipt  of  the  said  decision — 
applicable  to  his  entry,  which  was  made  nearly  a  year  before  you  re- 
ceived the  decision,  and  it  is  not  a  second  entry.  Streit  had  made  an 
entry  of  40  acres  in  the  northeast  comer  of  a  certain  section,  under  the 
second  section  of  the  act  of  June  23, 1874,  and  paid  one  installment  (one- 
fourth)  of  the  purchase  money,  amounting  to  $73,25.  By  reason,  how- 
ever, of  various  complications  which  had  arisen  from  the  suspension  of 
his  entry  under  a  ruling  of  this  office,  but  which  was  afterwards  recon- 
sidered, he  desired  to  relinquish  his  claim  and  forfeit  the  money  paid 
thereon,  and  then  take  another  40-acre  tract  in  the  southeast  corner  of 
the  same  section,  which,  with  the  two  intervening  40-acre  tracts,  he  had 
originally  intended  to  enter  in  conjunction  with  that  already  entered, 
as  soon  as  he  had  paid  for  the  same,  but  which  he  was  subsequently  pre* 
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vented  from  doing  by  reason  of  the  existing  complications  referred  to  ] 
and  this  office  held  that  no  injustice  would  be  done  either  to  the  Gov> 
emment  or  to  the  Indians  or  to  any  individual  settler  in  allowing  him  to 
do  SO)  notwithstanding  the  fact  that  the  tract  he  desired  to  enter  was 
not  contiguous  to  the  one  originally  entered.  He  was  entitled  under  the 
law  to  enter  160  acres.  The  tract  originally  entered  and  the  one  he  de- 
sired to  enter  would  make  but  80  acres,  while  he  would  actually  hold 
and  acquire  title  to  only  40  acres.  The  other  40  acres,  upon  the  cancel- 
lation of  his  entry,  would  revert  to  the  Government,  to  be  disposed  of  for 
the  benefit  of  the  Indians,  and  the  money  which  he  had  paid  would  remain 
to  their  credit.  I  do  not  see,  however,  that  anything  either  in  the  law  or 
my  decision  (taken  as  a  whole)  can  possibly  be  construed  as  intending 
to  allow  a  party  who  has  already  entered  and  holds  160  acres  of  these 
lands  to  make  another  entry  thereof.  On  the  contrary,  parties  in  enter- 
ing are  restricted  to  160  acres  in  each  case. 

With  respect  to  your  statement  that  the  lands  remaining  undisposed 
of  in  the  reservation  are  rough  and  uusuitable  for  cultivation,  and  your 
opinion  that  the  acts  providing  for  their  sale  should  be  given  a  con- 
struction of  sufficient  liberality  to  admit  of  their  being  taken  for  grazing 
purposes  without  actual  residence  thereon,  I  have  to  state  that  it  is  not 
within  the  jurisdiction  of  the  Department  to  either  extend  or  limit  the 
actual  provisions  of  law.  Our  province  is  simply  to  execute  the  law  as 
enacted  by  the  legislative  power.  If  the  condition  of  these  lands  is  as 
represented,  and  parties  interested  in  their  disposal  feel  that  the  law 
therefor  is  unjust  in  any  of  its  requirements,  their  proper  recourse  lies 
in  an  appeal  to  Oongress,  which  alone  has  the  power  to  afford  relief. 


ACTUAL  SETTLEMENT'-INTENTION  TO  REMAIN. 

SEACOBD  V.  Talbebt. 

The  act  of  July  5, 1876,  nnder  wbich  the  parties  claim,  holds  these  lands  subject  to 
entry  only  by  actual  settlers. 

Driving  stakes  for  the  purpose  of  indicating  a  site  for  a  bouse,  at  a  time  wben  Seaoord 
believed  that  the  right  to  the  land  was  in  one  Adams,  with  whom  he  was  negoti- 
ating for  its  purchase,  did  not  effect  a  legal  settlement,  which  be  could  only  do 
by  again  going  on  the  land  animo  manendi. 

Talbert  found  the  land  unoccupied,  unsettled,  and  had  no  notice  of  anything  which 
could  affect  his  rights,  which  he  is  therefore  allowed  to  perfect. 

Secretary  Teller  to  Commissioner  McFarland^  September  24, 1883. 

Sib  :  I  have  considered  the  case  of  James  M.  Seacord  v.  Thomas 
Talbert,  im-olving  the  Is^E.  i  of  the  JSTW.  J,  the  NW.  J  of  the  NE.  J, 
and  lots  1  and  4  of  the  NE.  i  of  Sec.  22,  T.  16  S.,  E.  9  E.,  Elansas  trust 
and  diminished-reserve  lands,  Topeka  district,  on  appeal  by  Talbert 
from  your  decision  of  September  11, 1882,  awarding  the  land  to  Sea- 
oord* 
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It  appears  that  one  Adams  had  made  claim  to  the  land  in  controversy, 
and  had  done  some  breaking,  and  partially  difg  a  cellar  on  it  in  1878 ; 
bat  he  had  discontinued  the  improvements,  never  lived  on  the  land, 
and  informed  Seacord  that  he  would  give  np  his  claim  if  Seacord  would 
buy  the  improvements.  Seacord  at  this  time  was  living  in  another 
county,  where  he  made  a  contract  to  remove  a  preacher's  family  to  the 
northern  part  of  the  State,  and,  while  engaged  in  fulfilling  the  con- 
tract, he  passed  in  the  vicinity  of  the  land  on  March  18, 1879,  and  on 
that  day  went  upon  it  in  company  with  Adams,  and  drove  four  stakes 
at  the  place  where  he  proposed  to  put  a  house.  He  then  went  away 
from  the  land,  and  made  arrangements  with  Adams  to  purchase  the 
said  improvements,  and  also  a  house  which  Adams  owned,  and  which 
was  on  another  tract  of  land.  It  does  not  appear  that  these  improve- 
ments and  this  house  were  then  and  there  purchased.  Kext  day  Sea- 
cord, with  his  own  family,  went  north  in  continuation  of  his  business 
of  removing  the  preacher's  family,  and  was  absent  until  April  28, 1879. 

It  also  appears  that  while  Adams  was  still  claiming  this  land,  namely, 
about  November  1, 1878,  he  contracted  with  one  Hollenbeck  to  place 
the  aforesaid  house  on  it,  and  that  in  pursuance  of  the  contract  then 
made,  and  without  further  instructions  from  Adams,  he  placed  the  house 
on  the  land  on  March  22, 1879. 

It  appears  further  that  on  March  28, 1879,  Thomas  Talbert,  who  was 
traveling  with  his  family  in  search  of  vacant  land  on  which  to  settle, 
heard  of  this  tract,  went  there  and  saw  it,  and  on  the  next  day  settled 
on  it  with  his  family.  He  had  notice  of  the  old  breaking,  of  the  par- 
tially dug  cellar,  of  a  house  in  two  parts,  empty  and  not  set  on  a  founda- 
tion, and  of  the  fact  that  no  one  had  ever  lived  on  the  land ;  and  he 
also  heard  that  Adams  laid  claim  to  the  tract  and  was  going  to  sell  his 
improvements.  It  is  not  clear  whether  it  was  then  or  two  days  aftcr- 
wiurd  that  he  was  informed  of  Seacord's  claim.  He  built  a  house,  and 
has  made  various  improvements  since,  and  has  continuously  resided  on 
the  land ;  and  there  is  no  doubt  that  he  went  there  in  good  faith,  be- 
lieving there  was  no  bona  fide  prior  settlement  on  it. 

On  April  28, 1879,  Seacord  returned  to  the  land,  repaired  and  set  up 
the  house  within  a  few  rods  of  Talbert's  house  on  the  same  subdivision, 
and  soon  moved  into  it.  He  has  made  some  improvements,  and  has 
had  his  residence  there  since.  He  filed  his  affidavit  of  contest  on  IN'o- 
vember  4, 1879. 

These  parties  claim  under  the  act  of  July  5, 1876  (19  Stat.,  74),  section  2 
of  wWch  provides  that  these  lands  "  shall  be  subject  to  entry  •  •  • 
only  by  actual  settlers,''  and  their  applications  to  enter  have  been  filed 
since  the  initiation  of  the  contest.  In  considering  their  respective  rights, 
it  is  clear,  in  the  first  place,  that  Adams  did  not  make  a  bona  fide  set- 
tlement on  this  tract,  such  as  would  have  avoided  either  party's  subse- 
quent settlement.  He  made  a  pretense  of  settling  there,  for  the  pur- 
pose of  holding  it  if  he  ever  concluded  to  settle  actually,  but  had  long 
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before  abaiidoued  his  improvemetitSy  and  was  endeavoring  to  negotiate 
their  sale.  Fevertheless  when  Seacord  made  what  he  is  pleased  to  call 
a  settlement,  namely,  by  driving  four  stakes  into  the  groand,  he  be- 
lieved that  the  right  to  the  land  was  in  Adams,  and  he  did  not  drive  those 
stakes  as  an  act  of  ownership,  or  as  an  assertion  of  a  claim,  bnt  by  Adams's 
license,  and  for  the  purpose  of  denoting  the  spot  where  he  intended  to 
place  a  house  if  he  effected  the  proposed  purchase  of  the  improvements* 
Gonseqaently  his  temporary  presence  there  on  March  18, 1879,  and  the 
act  of  driving  the  stakes  did  not  amount  to  a  legal  settlement,  and  such 
a  settlement  he  could  only  effect  by  again  going  on  the  land  animo 
manendu 

He  claims  that  the  subsequent  purchase  of  the  improvements,  and  the 
removal  of  the  house  to  the  land,  were  in  continuation  of  his  settlement. 
But  this  position  is  untenable*  His  purchase,  even  if  it  was  made  after- 
ward on  the  same  day,  which  is  not  shown,  could  have  given  him  but 
the  same  right  to  the  land  which  his  vendor  had,  and  that  has  been 
shown  to  have  been  unsubstantial  and  invalid.  And  since  the  house 
was  not  placed  on  the  land  by  him  or  for  him,  he  could  not  acquire  a 
settlement  by  virtue  of  it. 

When  Talbert  came  upon  the  land  six  days  afterward  he  had  no 
notice  of  anything  which  could  affect  his  rights ;  he  found  it  unoccu- 
pied, unsettled,  and  without  an  adverse  claim  to  it ;  and  his  actual  set- 
tlement there  the  next  day  gave  him  a  valid  and  good  right  to  the  land^ 
which  he  should  now  be  allowed  to  perfect. 

Your  decision  is  accordingly  reversed. 


ACTS  OF  JULY  5,  1876,  AND  MARCH  16,  lOSO-^RESIDENCE  AND  CULTIVA- 
TION. 

Buchanan  v.  Minton. 

S«iction  4  of  the  act  of  March  16,  1880,  points  ont  bona  fide  residents,  making  homes 
on  the  public  lands,  as  the  persons  whom  Congress  desired  to  benefit  by  the  act ; 
and  by  clear  implication  it  requires  actual  residence  on  and  impioyement  of  all 
lands,  exc6x>t  those  contiguous  to  a  claim  on  which  the  settler  has  made  his  home. 

Where  a  settler  has  properly  initiated  a  claim  to  a  tract,  of  which  he  has  retained 
possession,  though  he  has  failed  to  do  the  things  requisite  to  give  him  title  to  it, 
another  settler,  on  adjacent  land,  cannot  by  a  mere  verbal  claim,  or  without  at- 
lempting  to  reduce  the  tract  to  possession,  acquire  any  right  to  it. 

Secretary  Teller  to  Commissioner  McFarlandj  September  25, 1883. 

Sm :  I  bave  considered  the  case  of  Wallace  C.  Buchanan  v.  James 
Minton,  involving  the  SW.  i  of  the  NE.  i,  and  the  SB.  i  of  the 
NW.  J  of  Sec.  28,  T.  16  S.,  E.  9  W.,  Kansas  trust  and  diminished-reserve 
lands,  Tox>eka  district,  on  appeal  by  Buchanan  from  your  decisiou  of 
September  12, 1882,  awarding  the  land  to  Minton. 

It  appears  that  Buchanan  also  claims  the  SW.  \  of  the  NW.  ^  of 
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Sec.  27,  and  the  SE.  i  of  tlio  'SB.  |  of  Sec.  28,  in  said  towoship ;  and 
that  Minton  also  claims  the  W.  ^  of  the  SE.  ^  of  said  Sec.  28.  In  May, 
1878,  there  being  no  adverse  claimant,  Buchanan  went  on  the  land  and 
broke  a  few  farrows  in  the  SE.  J  of  the  !NW.  J  of  Sec.  28,  and  dug  a 
well  in  the  SW.  J  of  the  NW.  J  of  Sec.  27,  and  thus  properly  initiated 
a  claim  to  these  tracts  and  to  the  tract  in  contest,  which  lies  between 
them.  In  1878  and  1879  he  cut  hay  on  the  laud  in  contest,  and 
in  the  latter  year  built  a  shanty  on  the  SE.  ^  of  the  N  W.  J  of  Sec. 
28,  bat  he  has  never  resided  on  any  part  of  the  land.  In  March,  1879, 
Minton  bought  of  one  McMillan  the  latter's  claim  to  the  W.  ^  of  the 
SE.  4  of  Sec.  28,  and  established  his  residence  thereon,  and  he  has  since 
resided  there  and  cultivated  it.  In  April,  1879,  having  noticed  that 
Bachanan  claimed  it,  he  went  up  and  examined  the  land  in  contest,  and, 
finding  no  improvements  there,  told  several  of  his  neighbors  that  he 
(Minton)  laid  claim  to  it ;  but  he  has  not  resided  on,  improved,  or  oth- 
erwise settled  on  it.  The  hearing  was  had  in  February,  1880.  On  March 
11, 1881,  Buchanan  applied  to  purchase  the  tracts  covered  by  his  claim, 
and  on  April  30, 1881,  Minton  did  the  same,  the  applications  conflicting 
as  aforesaid. 

Your  decision  holds  that  residence  is  essential  to  a  bona  fide  settle- 
ment on  these  lands,  and  I  concur  in  that  part  of  it.  It  is  the  proof 
of  the  settlement  which  the  statute  contemplates,  when  it  provides  for 
entry  "  only  by  actual  settlers  "  (act  of  July  5, 1876 ;  19  Stat.,  74),  and 
no  entry  should  be  allowed  without  it.  Instructions  of  August  15, 
1874  (Copp's  Land  Laws,  713),  providing  regulations  under  the  act  of 
June  23, 1874  (18  Stat,,  272),  which  authorized  entry  "  by  actual  set- 
tlers," required  testimony  to  residence  and  improvements  as  proof  of  ac- 
tual settlement,  and  such  has  been  the  practice  since.  Similar  regula- 
tions obtain  in  respect  to  settlement  on  the  Osage  Indian  lands  (Mor- 
gan V.  Craig,  3  Beporter,  234),  the  language  of  the  statute  relating  to 
them  being  substantially  the  same.  Were  there  any  doubts  about  the 
matter,  the  Kansas  diminished-reserve  act  of  March  16, 1880  (21  Stat., 
68),  amending  the  act  of  July  5, 1876,  would  set  them  at  rest.  Section 
4  provides  that  '^  actual  settlement  on  any  of  said  lands  shall  be  re- 
garded as  sufficient  in  all  cases  where  the  claimant  actually  resides  on 
contiguous  land  to  which  he  holds  the  legal  title,  and  has  heretofore 
caltiyated  and  made  valuable  improvements  on  his  adjoining  claim,  in 
good  faith,  for  the  purpose  of  a  home  for  himself."  This  provision 
points  oat  bona  fide  residents,  making  a  home  on  the  public  lands,  as  the 
persons  whom  Congress  desired  to  benefit  by  the  act,  and  by  clear  im- 
plication it  regaires  actual  residence  on  and  improvement  of  all  lands 
except  those  contiguous  to  a  claim  on  which  the  settler  has  made  his 
hoBie. 

I  am  therefore  of  the  opinion,  on  the  evidence  before  me,  that  Bu- 
chanan is  not  entitled  to  entry  until  he  shows  such  bona  fide  residence 
ftod  caltivation. 
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I  canuot  concur  in  that  part  of  your  decision  which  holds  that  Min- 
ton  is  entitled  to  purchase  the  land  in  controversy.  The  evidence 
shows  that  his  settlement  was  on  the  W.  i  of  the  SE.  I  only,  and  the  in- 
itial act  of  settlement  had  relation  to  that  tract,  and  to  that  alone.  A 
month  afterward  he  conceived  the  idea  of  claiming  the  land  in  contro- 
versy, and  did  so  by  notice  to  his  neighbors ;  but  he  never  performed  an 
act  of  settlement  on  it,  or  included  it  within  any  marks  of  boundary, 
or  exercised  ownership  over  any  part  of  it,  and  his  ^'  claim"  to  it  was  as 
unsubstantial  as  the  breath  that  gave  it  utterance.  Buchanan  had 
properly  initiated  a  claim  to  the  tract,  and  the  evidence  shows  that, 
though  not  entiled  to  entry,  he  had  continued  to  exercise  dominion  over 
it,  and  to  retain  actual  pedis  possessio  ;  and  from  this  he  could  not  be 
ousted  by  any  mere  verbal  declaration  of  a  claim  by  a  person  who 
chanced  to  covet  the  tract. 

l^our  decision  is  accordingly  reversed. 

Motion  for  a  re-hearing  denied  June  3, 1884. 


settlement  a  personal  act. 
Knight  v.  Hauokb. 

Settlement  is  a  personal  act,  and  can  date  only  from  the  time  the  party  went  npon 
the  land.  The  purchase  of  a  prior  settler's  improvement  does  not  transfer  the 
vendor's  date  of  settlement. 

Secretary  Teller  to  Commissioner  McFarlandj  November  17, 1883. 

Sm:  I  have  considered  the  case  of  Artemus  Knight  v.  August 
Haucke,  involving  the  right  to  purchase  under  the  act  of  July  5, 1876 
(19  Stat.,  74),  the  W.  J  of  IJE.  J  of  Sec.  32,  T.  16,  E.  9  E.,  Kansas  trust 
and  diminished-reserve  lands,  Topeka,  Kans.,  on  appeal  by  Knight 
from  your  decision  of  January  29, 1883,  awarding  the  right  to  Haucke. 

The  aet  authorizes  purchase  of  these  lands  by  bona  fide  settlers 
thereon. 

It  appears  that  the  Indian  title  having  been  extinguished  in  Septem- 
ber, 1873,  and  the  Indians  being  in  the  act  of  removal  from  these  lands 
the  agent  of  the  Government  placed  one  Martin  in  possession  of  the 
agency  buildings  and  lands  for  the  purpose  of  protection,  until  they 
could  be  legally  disposed  of.  The  tract  in  question  is  part  thereof. 
Martin  immediately  asserted  a  claim  to  it,  and  it  is  alleged,  through  an 
arrangement  with  the  agent  (which  could  have  no  legal  effect),  was  to 
have  a  preference  right  thereto,  in  consideration  of  his  care  of  the  prop- 
erty, whenever  it  was  offered  for  sale  or  disposal.  He  at  once  occupied 
the  agency  buildings  and  land,  and  asserted  his  claim  upon  the  books 
of  a  local  association  established  to  show  the  claims  of  its  members, 
and  continued  in  possession  of  the  buildings  and  annually  cultivated  a 
portion  of  the  land— bat  residing  on  a  tract  not  here  in  dispute— until 
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December  22, 1876,  when  he  sold  whatever  right  he  had  to  the  land 
and  impioyements  thereon  to  Ejiight.  Knight  immediately  placed 
his  son  in  possession  of  his  purchase,  and  subsequently,  in  April,  1877, 
with  the  remaining  members  of  his  family,  personally  entered  thereon, 
and  has  since  cultivated  portions  of  the  land  in  dispute,  but  has  re- 
sided at  the  agency  building  (on  land  not  in  dispute)  and  has  made 
valuable  improvements. 

It  is  claimed  in  behalf  of  Knight  that  Martin  was  a  bona  fide  settler 
whose  rights  were  assignable,  and  hence  that  his  (Knight's)  rights 
commence  from  the  date  of  Martin's  alleged  settlement  in  1873.  I  do 
not  concur  in  this  view.  Under  this,  as  under  the  preemption  law,  set- 
tlement is  a  personal  act,  and  one  cannot  acquire  rights  granted  a 
settler  until  he  is  personally  connected  with  the  land  by  performing 
those  acts  which  constitute  actual  settlement ;  and  to  this  end  neither 
his  ownershii)  of  the  improvements  nor  his  possession  by  means  of  the 
residence,  cultivation,  or  improvement  of  the  land  by  an  agent,  nor  any 
claim  he  may  assert  to  the  land,  can  have  any  legal  effect.  His  right 
must  rest  upon  his  personal  and  actual  settlement  only.  The  term 
<<  bona  flde  settler"  has  acquired  this  meaning  through  a  long  series  of 
legislative  enactments  and  judicial  and  Department  decisions,  and  it 
must  therefore  be  held  that  Congress  so  intended  it  in  the  act  of  187G. 

It  is  not  here  necessary  to  consider  whether  or  not  Martin  was  a  bona 
fide  settler  from  1873  to  the  date  of  his  sale  in  1876,  because  even  if  he 
were  his  rights  absolutely  terminated  at  the  latter  date,  and  he  could 
not  transfer  his  claim  so  that  Knight  could  appropriate  to  his  own  ben- 
e&t  anything  other  than  the  transferred  property.  Bights  are  con/erred 
b^  statute,  and  I  am  not  aware  of  any  which  grants  them  to  a  settler 
before  his  settlement.  Those  of  Knight  cannot,  therefore,  commence 
prior  to  December  22, 1876 ;  and  the  case  must,  in  harmony  with  the 
general  legislation  and  decisions  upon  like  questions,  rest  upon  the 
priority  of  settlement  as  between  the  parties. 

I  have  examined  the  testimony,  and  concur  in  your  statement  that  at 
the  date  of  Knight's  purchase  Haucke  had  been  actually  resident  on 
the  NE.  i  of  the  section  as  claimed  by  him,  with  valuable  improvements 
and  cultivation  for  more  than  a  year.  He  must,  accordingly,  be  held 
the  prior  settler,  and  entitled  to  purchase  the  tract  in  dispute. 

I  affirm  your  decision. 
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2,  OTTAWA  AND  CHIPPEWA.  IN  MICHIGAN, 

not  subject  to  entby  with  valentllfe  scrip—sale  at  public 

offering. 

White  and  Mallett. 

The  lands  described  can  only  be  disposed  of  at  public  offering  at  minimnm.  price  of 

f2.50  per  acre. 

Secretary  Teller  to  Commissioner  McFarland,  October  8, 1883. 

Sib  :  I  have  examined  the  case  of  the  application  of  White  and  Mal- 
lett to  enter  with  Valentine  scrip  E.  So.  139,  and  E.  Ko.  140,  the  E.  i 
of  the  NW.  i  of  Sec.  25,  T.  17  K,  E.  IG  W.,  Keed  City,  Mich.,  on  ap- 
peal from  your  decision  of  Jnly  17, 1882,  rejecting  the  application. 

The  lands  in  qaestion  lie  within  the  limits  of  certain  tracts  of  land 
withdrawn  from  sale,  for  the  benefit  of  the  Ottawa  and  Chippewa  In- 
dians, under  the  treaty  of  Jnly  31, 1855  (11  Stat.,  621),  and  are  lands 
mainly  valuable  for  the  pine  timber  thereon. 

The  treaty  provided  that  within  five  years  the  persons  (Indians) 
named  in  lists  to  be  prepared  might  make  selections  of  tracts  of  the 
lands  so  reserved,  and  patents  under  certain  restrictions  were  to  be 
issued  for  the  lands  so  selected,  and  further  provided  that  the  lands 
which  shall  not  have  been  appropriated  or  selected  within  five  years 
should  remain  the  property  of  the  United  States,  and  thereafter,  for 
the  further  term  of  five  years,  be  subject  to  entry  by  Indians  only  in 
the  usual  manner  and  at  the  same  rate  per  acre  as  other  adjacent  public 
lands,  and  the  lands  so  purchased  by  the  Indians  might  be  sold  with- 
out restriction,  and  certificates  and  patents  were  to  issue  therefor  as  in 
ordinary  cases.  ^^And  all  lands  remaining  unappropriated  by  or  unsold 
to  the  Indians  after  the  expiration  of  the  last-mentioned  term,  may  be 
sold  or  disposed  of  by  the  United  States  as  in  the  case  of  all  other  pub- 
lic lands." 

Further  legislation  affecting  these  lands  is  as  follows : 

Act  of  June  10, 1872  (17  Stat.,  381),  provided  that  the  unoccupied 
lands  should  be  open  to  homestead  entry  by  Indians  only  for  the  period 
of  six  months  from  the  passage  of  the  act,  and  immediately  after  the 
expiration  of  said  six  months  the  Secretary  of  the  Interior  was  directed 
to  restore  the  remaining  lands  to  market,  and  after  such  restoration 
they  were  to  be  subject  to  the  general  laws  relating  to  the  disposition 
of  the  public  lands,  provided  that  none  of  the  lands  were  to  be  taken 
under  any  grant  of  lands  for  public  works  or  improvements,  or  by  any 
railroad  company. 

Act  of  March  3, 1875  (18  Stat.,  516),  amended  the  act  of  1872,  and 
provided  that,  after  the  allowance  of  further  selections  and  entrieSj  the 
lands  not  disposed  of  and  not  valuable  mainly  for  pine  timber  should 
be  subject  to  homestead  entry  for  one  year ;  and  thereafter  the  lands 
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remaiJiiug  andi&x>08ed  of  should  be  offered  for  sale  at  a  price  not  less 
than  $2.50  per  acre. 

May  23, 187G  (19  Stat.,  55),  the  act  of  1872  was  farther  amended,  and 
sach  amendment  provided  that,  ^'  the  remainder  of  said  lands  not  dis- 
posed of,  and  not  valuable  mainly  for  pine  timber,  shall  be  subjected 
to  entry  under  the  homestead  laws.'' 

I  am  not  prepared  to  agree  with  the  opinion  expressed  by  you  that 
iurther  legislation  is  necessary  in  order  to  dispose  of  such  lands  as  are 
valuable  mainly  for  pine  timber.  I  do  not  see  how  the  amendment  of  1876 
can  be  construed  to  repeal  that  part  of  the  act  of  1875  providing  for 
offering  the  lands.  The  amendment  of  1876  extended  the  homestead 
privilege  to  all  lands  not  disposed  of  and  not  valuable  mainly  for  pine 
timber.  The  act  of  1875  had  limited  the  entry  of  homesteads  to  one 
year,  and  had  provided  that  all  lands  thereafter  undisposed  of,  whether 
valuable  mainly  for  pine  timber  or  not,  should  be  offered  for  sale  at  the 
minimum  price  of  $2.50  per  acre.  The  effect  of  the  act  of  1876  was  to 
remove  these  restrictions,  and  allow  homestead  entries  without  limit  as 
to  time,  to  be  made  upon  all  lands  undisposed  of  and  not  valuable 
mainly  for  pine  timber.  In  other  respects  it  left  in  force  the  amend- 
ment of  1875. 

The  record  does  not  show  whether,  under  the  act  of  1872,  the  remain- 
ing lands  were  restored  to  market  in  the  manner  therein  provided. 
However  that  fact  may  be,  under  the  act  of  1875  the  lands  then  remain- 
ing could  no  longer  be  disposed  of  under  the  general  laws  relating  to 
the  disposition  of  the  public  lands.  Their  disposition  under  that  act 
and  under  the  act  of  1876  was  limited  to  homestead  entry  and  to  sale  as 
therein  provided.  Under  existing  legislation  these  lands  can  be  dis- 
X)08ed  of  in  no  other  way.  They  are  not  therefore  subject  to  entry  with 
Valentine  scrip. 

I  affirm  your  decision. 


3.  wnrarEBAGo  homesteads. 

acts  of  mabck  3,  1875,  and  january  iq,  1881. 

Na-wa-jo-jop-qua-kah  and  Jo-je-gah. 

Entries  and  selections  by  the  Winnebago  Indians  are  not  the  subject  of  contest,  in 
their  present  stains  at  least.    Contests  dismissed  and  entries  permitted. 

Secretary  Teller  to  Commissioner  McFarland^  November  21, 1883. 

Sm :  I  have  before  me  for  examination  the  case  of  the  homstead  en- 
try, 'So.  2103,  of  Jo-jegah,  a  Winnebago  Indian,  for  lot  2,  the  SE.  J  of 
the  SW.  J  of  Sec.  18,  T.  27  N.,  E.  10  E.,  Wausau,  Wis.,  made  August 
7, 1875^  and  other  entries  similarly  situated. 

tTo-je-gah's  said  entry,  and  also  that  of  Fa-wa-iojop-qua-kah,  Ko.  2105, 
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made  same  date  for  lot  1  on  same  section,  were  contested  by  Onstave 
Baranowsky  for  abandonment. 

By  yoor  letter  of  September  29, 1883,  addressed  to  the  register  and 
receiver,  yon  affirmed  the  decision  of  those  officers,  and  held  the  entries 
so  contested  for  cancellation. 

By  your  letter  of  Jnly  6, 1883,  also  addressed  to  the  register  and  re- 
ceiver, yon  held  for  cancellation  a  large  number  of  other  entries  made 
by  Winnebago  Indians;  but  it  being  made  to  appear  to  you  that  the 
Indians  claiming  the  entries  had  not  been  duly  notified  of  the  contests, 
by  your  letter  of  December  12,  following,  you  directed  the  canceled  en- 
tries to  be  reinstated  and  the  contests  dismissed,  reserving,  however, 
to  the  contestants  the  right  ^^  to  initiate  contests,  de  novo  against  said 
entries."  Such  contests  being  renewed,  cancellation  was  again  ordered 
by  your  letter  of  September  29  last,  as  already  recited,  proper  notice 
in  the  last  contests  having  been  given  to  the  Commissioner  of  Indian 
Affairs  and  the  agent  appointed  by  him  to  look  after  the  interests  of 
the  Indian  claimants. 

Said  Commissioner  of  Indian  Affairs  having  intervened  in  behalf  of 
said  claimants,  l^ovember  6,  instant,  I  directed  you  to  suspend  all  pro- 
ceedings in  the  matter,  and  to  transmit  to  me  all  papers  relating  to  the 
subject,  which  I  have  now  attentively  examined. 

Said  entries  were  made  under  the  provisions  of  section  15  of  the  act 
of  March  3, 1875  (18  Stat,  420),  extending  to  Indians  properly  qualified 
the  benefits  of  the  homestead  laws,  upon  due  proof  of  the  abandonment 
of  tribal  relations. 

January  18, 1881,  Congress  passed  an  act  (21  Stat.,  315),  entitled  ^<An 
act  for  the  relief  of  the  Winnebago  Indians  in  Wisconsin,  and  to  aid 
them  to  obtain  subsistence  by  agricultural  pursuits^  and  to  promote  their 
civilization.''  It  recited  that  a  large  number  of  said  Winnebago  Indians 
had  selected  and  settled  in  good  faith  upon  homestead  claims  under 
section  15  aforesaid,  and  that  all  of  said  Indians  had  "signified  their 
desire  and  purpose  to  abandon  their  tribal  relations  and  adopt  the  habits 
and  customs  of  civilized  people,  and  avail  themselves  of  the  benefits  of 
the  aforesaid  act,  but  in  many  instances  are  unable  to  do  so  on  account 
of  their  extreme  poverty.'' 

This  Department  was  directed  to  cause  a  census  of  said  Winnebago 
Indians  to  be  taken  in  two  lists,  one  to  include  all  of  the  tribe  residing 
upon  or  drawing  annuities  at  the  tribal  reservation  in  Nebraska,  and 
the  other  to  embrace  all  of  said  tribe  residing  in  the  State  of  Wisconsin 
Upon  completion  of  the  census  of  the  Winnebago  Indians  in  Wisconsin 
the  Secretary  of  the  Interior  was  authorized  and  directed  to  expend  for 
their  benefit  the  proportion  of  the  tribal  annuities  due  to  and  set  apart 
for  said  Indians  under  the  act  of  June  25, 1864,  of  the  appropriations 
for  said  tribe  for  the  fiscal  year  1874  to  1880  inclusive,  amounting  to 
(90,689,93,  and  also  a  certain  proportion  of  a  further  sum  of  $41,012.74 
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then  in  the  Treasury  to  the  credit  of  said  tribe.    Said  act  contained  the 
farther  provision  following,  viz : 

And  all  of  the  said  snms  shall  be  paid  pro  rata  to  those  persons  whose 
names  appear  npon  the  censasroll  of  the  Winnebagoes  of  Wisconsin, 
heads  of  families  being  permitted  to  receive  the  fall  amount  to  which 
all  the  members  of  the  family  are  entitled:  Providedy  That  before  any 
person  shall  be  entitled  to  the  benefits  accruing  under  this  act,  it  shall 
be  made  to  appear  that  the  person  claiming  its  benefits,  or  the  head  of 
the  family  to  which  such  person  belongs,  haa  taken  up  a  homestead  in 
accordance  with  the  said  act  of  March  third,  eighteen  hundred  and 
seventy-five,  or  that,  being  unable  to  fully  comply  with  the  said  act  by 
reason  of  poverty,  he  or  she  has  made  a  selection  of  land  as  a  home- 
stead, with  a  bona  fide  intention  to  comply  with  said  act,  and  that  the 
money  applied  for  will  be  used  to  enter  the  land  so  selected,  and  for  the 
improvement  of  the  same. 

The  last  section  of  the  act  provided  that  the  titles  acquired  by  said 
Winnebagoes  of  Wisconsin  to  the  lands  theretofore  or  thereafter  en- 
tered by  them  under  the  said  act  of  March  3,  1875,  should  not  be 
subject  to  alienation  or  incumbrance,  either  voluntarily  or  by  judgment 
or  decree  of  any  court,  nor  subject  to  taxation  of  any  character  for  the 
][>eriod  of  twenty  years  from  date  of  patents,  and  that  said  section 
should  be  inserted  in  every  patent  issued  under  that  act  or  the  act  of 
1875. 

The  act  of  1881,  therefore,  as  we  have  seen,  recognized  the  fact  that 
a  large  number  of  said  Winnebago  Indians  in  Wisconsin  had  selected 
and  settled  in  good  faith  upon  lands  under  the  act  of  1875,  with  the  de- 
sire and  purpose  to  abandon  their  tribal  relations  and  adopt  the  habits 
and  customs  of  civilized  people  and  avail  themselves  of  the  benefit  of 
said  act,  but  that  they  were  unable  to  carry  out  such  desire  ^^on  account 
of  their  extreme  poverty  J^  To  enable  them  to  overcome  this  obstacle,  a  rea- 
.sonable  appropriation  of  money  was  made  and  a  census  ordered  that 
the  money  might  be  properly  distributed ;  but  such  distribution  was 
strictly  limited  to  those  persons  who  had  taken  up  a  homestead  under 
said  act  of  1875,  or  such  as  had  made  a  selection  of  land  as  a  homestead 
intending  to  comply  with  the  act,  and  the  money  applied  for  was  to  be 
used  to  enter  the  land  so  selected,  and  for  the  improvement  of  the  8ame« 

The  plain  object  and  purpose  of  the  act  of  1881  was  to  place  sufficient 
funds  in  the  hands  of  such  members  of  said  tribe  in  Wisconsin  as  in 
good  faith  desired  to  comply  with  the  terms  of  the  homestead  laws,  the 
benefits  of  which  were  tendered  to  them  by  the  act  of  1875.  This  act 
for  the  relief  of  such  persons  was  passed  nearly  six  years  after  the  act 
of  1875,  to  enable  such  persons  to  complete  homestead  entries,  many  of 
which  had  existed  for  nearly  that  number  of  years,  and  which  the  act 
itself  declares  they  could  not  obtain  the  benefit  of  "  on  account  of  their 
extreme  poverty." 

If  these  entries  arc  now  to  be  canceled  for  the  reasons  assigned  the 
beneficial  object  of  the  act,  as  expressed  in  the  title  of  the  bill  and  car* 
ried  into  the  provisions  of  the  statute,  would  be  defeated. 
4531  L  o 13 
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I  am  advised  that  the  necessary  censas,  the  taking  of  which  was  de- 
layed for  the  want  of  funds,  was  not  completed  until  October  of  the 
present  year.  The  Indians,  therefore,  without  any  fault  on  their  part, 
have  not  had  any  of  the  means  recognized  by  the  act  to  be  absolutely 
necessary  for  them  to  secure  those  homes  which  in  good  faith  they  at- 
tempted to  procure  under  the  act  of  1875,  but  were  not  able  because  of 
their  poverty. 

I  am  entirely  satisfied  that  the  relief  act  of  1881  had  the  effect  to  ex- 
tend the  time  within  which  the  homesteads  could  be  entered  and  com- 
pleted, for  a  period  long  enough,  at  least,  to  enable  such  Indians  to  use 
to  advantage  the  money  appropriated  in  making  entries,  in  erecting 
dwellings,  in  cultivating  and  improving  the  lands  so  entered  and  se- 
lected. 

The  selections  and  entries  that  come  within  the  terms  of  the  act  of 
1881  are  not,  therefore,  at  least  in  their  present  status,  the  subject  of 
contest. 

In  the  case  of  Jo-je-gah's  entry  it  appears,  from  evidence  submitted 
to  me,  that  he  selected  it  in  good  faith,  but  because  of  old  age  and  pov- 
erty was  unable  to  improve  it,  and  surrendered  his  claim  to  his  son-in- 
law,  David  Big-Hawk,  who  has  lived  upon  the  land  for  upwards  of  two 
years,  and  improved  the  same  as  far  as  his  means  would  permit.  Ba^ 
ronowsky's  contest  should  be  dismissed,  and  if  Jo-jegah  desires  to  re- 
linquish, Big-Hawk,  who  has  tendered  the  fees  and  made  application  to 
enter  the  land,  should  be  permitted  to  do  so. 

The  facts  in  the  several  cases  in  which  cancellation  was  ordered  by 
you  are  not  given  in  the  papers  submitted,  but  contests  should  be  dis- 
missed and  entries  permitted  to  be  made  and  completed  in  accordance 
with  the  construction  of  said  acts  and  the  principles  herein  set  forth. 


IV.— IH8TEUCTI0H8. 
1.  ALIENS- REQUISITES  FOR  ENTRY  BT. 

HOMESTEAD  AND  TIMBER  CULTURE. 

Applicant 8|  alien  born,  required  to  furnish  record  proof  of  declarations  of  intention 

to  become  citizens  of  the  United  States. 

Commissioner  McFarland  to  register  and  receiver j  Huron,  DaJCj  June  12, 

1883. 

Gentlemen  :  Ton  are  advised  that  hereafter  parties  desiring  to  enter 
Government  lands  under  the  homestead  or  timber-cultare  laws,  who  are 
alien  born,  and  state  in  their  affidavits  that  they  have  declared  their 
intention  to  become  citizens  of  the  United  States,  will  be  required 
to  furnish  record  proof  of  the  same,  to  accompanj'^  their  application  and 
affidavit,  as  this  office  is  caused  a  ^veat  deal  of  delay  and  correspond- 
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ence  in  cases  where  parties  in  their  original  affidavits  swear  that  they 
haye  declared  their  intentions,  and  when  making  final  proof  fail  to 
famish  evidence  of  same. 


Conditions  to  be  Observed. 

Chmmissioner  McFarland  to  register  and  receiver ^  Watertotcn^  Dakj  Janu- 
ary 31, 1884. 

Gentlemen:  Beferring  to  yonr  letter  of  the  10th  instant,  requesting 
instractions  with  regard  to  what  conditions  are  requisite  to  qualify  aliens 
to  make  entry  of  lands  under  the  homestead  laws,  yon  state  that  your 
office  has  adopted  four  rules,  viz : 

1.  When  an  alien  has  declared  his  intentions,  &c. 

2.  As  the  equivalent  of  the  above  when  his  father  had  done  so,  and 
died  during  his  minority. 

3.  When  he  came  to  this  country  before  he  was  eighteen,  and  remained 
until  two  years  after  his  majority. 

4.  When  he  served  in  the  Union  Army  or  Navy,  &o. 

In  answer,  I  have  to  state  that  aliens  are  qualified  to  make  entry 
under  the  homestead  laws  upon  the  following  conditions : 

1.  Where  they  have  declared  their  intentions  to  become  citiz/cns  of 
the  United  States,  under  section  2165,  Bev.  Stat. 

2.  That  it  is  equivalent  to  a  declaration  by  the  widow  or  minor  chil- 
dren where  the  father  makes  his  declaration  of  intention,  and  dies  be- 
fore having  taken  out  his  full  papers.  The  case  cited  by  you  in  10  Gopp, 
p.  19  (the  Jackson  case),  is  recognized  in  this  office. 

3.  When  an  alien  comes  to  this  country  during  his  minority,  and  re- 
mains until  after  he  reaches  his  majority,  he  must  file  his  declaration 
under  section  2165,  or  comply  with  the  requirements  of  section  2167  be- 
fore being  qualified  to  make  entry.  (See  Secretary's  decision  in  case  of 
Hutchinson  v.  Donaldson,  Gopp,  vol.  9,  p.  150.) 

4.  An  honorable  discharge  from  the  United  States  armies,  either  the 
regular  or  volunteer  forces,  is  equivalent  to  a  declaraiion  of  intention. 

If  the  above  rules  are  enforced  they  can  work  no  injustice  to  any 
alien  applicant,  and  will  at  the  same  time  conform  strictly  to  the  letter 
and  spirit  of  the  naturalization  and  homestead  laws,  in  the  simplest 
way,  and  all  complications  which  have  heretofore  arisen  from  a  miscon- 
struction of  these  laws  will  be  avoided. 

Except  where  plain  and  unequivocal  statutory  exception  is  made,  you 
should  require  of  all  foreign-born  applicants  duly  certified  copies  of 
theirdeclarationsof  intention  to  become  citizens,  as  a  condition  precedent 
to  making  an  entry. 
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2.  DEPOSITS  AS  SECURITY  FOR  COSTS. 

reasonable  sum'-exteaobdinabt  expenses. 

Bell  and  Babbett. 

Contestants  should  only  be  obliged  to  deposit  a  reasonable  sum  as  security  for  tlio 
costs  of  transcribiDg  testimony.    Extraordinary  expenses,  not  called  for  by  the 

nature  of  the  case,  must  be  paid  by  the  party  in  whose  interest  they  are  incurred. 

Commissioner  McFarland  to  register  and  receiver^  Las  CruceSj  N.  Mex,j 

March  26, 1884. 

Gentlemen  :  I  am  in  receipt  of  a  letter  from  Messrs.  Bell  and  Bar- 
rett, of  Silver  City,  N.  Mex.,  inclosing  a  copy  of  their  letter  to  you  of  the 
25th  ultimo,  and  your  reply,  dated  the  29th  ultimo,  in  reference  to  the 
matter  of  the  discretion  of  local  officers  to  exclude  irrelevant  or  frivolous 
testimony  in  contest  cases. 

They  refer  to  instances  in  which  respondents,  "  in  order  to  crush  out 
contestants,"  subpcena  a  very  large  number  of  witnesses  (some  forty  or 
fifty  in  a  case  specially  mentioned),  ^<  not  for  the  purpose  of  shedding 
ligLt  on  the  controversy,"  but  to  so  augment  the  costs  that  contestants 
cannot  proceed. 

Your  attention  is  called  to  the  decision  of  the  honorable  Secretary  of 
the  Interior  of  September  21, 1883  (Copp's  L.  O.,  v.  10,  p.  223;  Brain- 
ard's  Precedents,  for  October,  1883,  p.  321 ;  The  Reporter,  for  October, 
1883,  p.  243). 

The  rule  laid  down  in  the  case  cited  is  deemed  sufficient  for  your 
guidance  and  the  guidance  of  officers  authorized  to  take  testimony  in 
contest  cases : 

When  it  is  clear  that  the  line  of  cross-examination,  or  the  testimony 
offered,  is  intended  to  vex  or  delay,  or  cause  unnecessary  expense  to 
the  contestant,  the  local  officers  may,  and  they  should,  peremptorily 
end  it. 

On  the  other  hand,  the  ruling  is  designed  to  protect  the  contestant, 
but  not  to  shut  out  testimony ;  and,  therefore,  when  the  local  officers 
have  exercised  their  discretion  by  barring  testimony  on  the  ground 
above  stated,  the  contestee  should  be  allowed  to  proceed  upon  paying 
the  additional  expense  himself. 

Officers  taking  testimony  in  contest  cases  should  be  governed  by  the 

foregoing  rules,  and  contestants  should  only  be  required  to  deposit  a 

reasonable  sum  as  security  for  the  costs  of  transcribing  testimony. 

'J  hey  should  not  be  required  to  deposit  for  an  extraordinary  number  of 

witnesses,  nor  for  taking  irrelevant  testimony,  or  testimony  that  is 

merely  cumulative.    The  customary  costs  in  ordinary  cases  may  be 

taken  as  a  general  guide  in  determining  the  amount  of  deposit  to  be 

required.    Extraordinary  expenses,  not  called  for  by  the  nature  of  the 

case,  must  be  paid  by  the  party  in  whose  interest  the  same  are  incurred. 
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3.  DBSCBTPTION"  OF  liANDS. 

How  lands  embraced  in  certificates  and  receipts  should  be  described. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Duluihy  Minn.^ 

August  6, 1883. 

Gentlemen:  Your  attention  is  called  to  circular  letter  G,  dated 
March  16, 1880,  and  letter  0  of  June  29, 1881,*  respecting  description 
of  lands  embraced  in  certificates  and  receipts  issued  by  you.  It  is  ob- 
served that  you  fail  to  comply  with  the  instructions  therein  contained, 
and  I  have  to  request  a  compliance  in  future. 

You  will  please  write  the  descriptions  in  full,  and  restrict  entries  to 
such  number  of  subdivisions  as  can  be  easily  written  in  the  blank  spaces 
left  in  the  forms  fof  that  purpose,  withoutinterliningor  doubling  the  lines. 
Where  tracts  in  several  sections  are  embraced  in  one  entry  the  descrip- 
tions should  appear  in  the  numerical  order  of  the  sections ;  but  entries 
should  not  cover  more  than  640  acres  each,  and  should,  when  practica- 
ble, be  confined  to  one  township  and  range. 

A  failure  to  adhere  to  the  practice  above  indicated  in  the  past  has 
led  to  many  errors  and  great  inconvenience  to  entry  men,  as  well  as  to 
your  ofBce  and  this. 

Commissioner  Williamson  to  registers  and  receivers  U.  8»  land  officesj 

March  16, 1880. 

It  is  fonnd  in  examining  the  retains  from  some  of  the  district  offices  that  descrip- 
tions of  tracts  are  often  imperfectly  written,  as,  for  instance,  "FT.,  NE.,  IfW.,  See." 

Ton  are  instructed  to  exercise  great  care  in  the  preparation  of  certificates  and  re- 
eeipts,  to  write  the  descriptions  in  fall  with  clearness  and  accoracy,  so  that  they  wiU 
read  as  foUows :  The  West  half  of  the  Northwest  quarter,  and  the  Northeast  quarter 
of  the  Northwest  quarter  of  Section  12,  Township  4  South,  Bange  3  West,  Sixth  Prin- 
cipal Meridian,  Kansas. 


4.  EXAltflKATION   OF  RECORDS. 

Adolph  Mxjnteb. 

The  proper  examination  and  use  of  the  plats  and  public  records  in  the  local  land 
offioes  by  the  public  are  not  prohibited  by  law,  and  should  not  be  denied  upon 
grounds  of  public  policy,  except  where  such  examination  or  use  will  interfere 
unnecessarily  with  the  dispatch  of  the  public  business. 

Secretary  Teller  to  Commissioner  McFarlandj  May  29, 1884. 

Sib  :  Referring  to  your  report  of  October  8, 1883, 1  inclose  the  pax)er8 
connected  with  the  application  of  A.  Hunter  for  a  modification  of  your 

*  You  are  instructed  to  mention  in  all  classes  of  entry  papers  issued  by  you  the 
meridian  goTeming  the  survey  of  land  described ;  state  whether  the  township  is  north 
or  south  from  base  line,  and  whether  the  range  is  east  or  west  from  meridian. 

Example :  Northeast  quarter  of  Section  10 ;  Township  101  North,  Range  11  West,  5th 
Prineipal  Meridian. 
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instractions  of  Augast  20  and  September  3, 1883,  to  the  Montgomeryi 
Ala.,  office,  forbidding  the  privilege  of  examining  the  plats  and  records 
and  of  taking  snch  copies  as  may  be  desired,  subject  to  the  rule  that 
the  public  business  shall  not  be  interrupted  nor  unreasonably  im- 
peded. 

I  am  of  the  opinion  that  a  proper  examination  and  use  of  the  public 
records  in  the  district  office  are  not  prohibited  by  law,  and  should  not 
be  denied  upon  grounds  of  public  policy,  except  in  cases  coming  clearly 
witbin  the  well-recognized  rules  requiring  for  certain  purposes  the  ex- 
clusion of  the  public  or  of  individuals  in  specific  cases  and  for  specific 
reasons. 

Section  2395  of  the  Revised  Statutes  prescribes  that  a  copy  of  each 
township  plat  '^  shall  be  kept  open  at  the  surveyor-general's  office  for 
public  information,  and  other  copies  shall  be  sent  to  the  places  of  the 
sale  and  to  the  General  Land  Office."  It  would  be  invidious,  and  in 
the  natare  of  legislation  for  this  department  to  attempt  to  define,  limit, 
or  specify  the  particular  mode  of  examination  to  be  followed  by  the 
public  in  obtaining  the  information  here  granted  as  a  matter  of  well- 
recognized  right.  And  if  the  township  plats  are  to  be  thus  kept  open 
there  can  be  no  propriety  in  closing  the  other  records  relating  to  the 
survey  and  disposal,  those  records  being  the  souroe  from  which  the 
best  and  most  specific  as  well  as  the  greater  part  of  the  general  infor- 
mation must  necessarily  be  sought. 

I  do  not  regard  the  provisions  of  law  requiring  the  land  officers  to 
give  information  and  copies  of  records  when  requested,  and  allowing  a 
fee  for  such  service,  as  intended  in  any  manner  to  exclude  the  public, 
or  individuals  interested  in  any  tract  of  land,  or  public  record  relating 
to  the  same,  from  free  access  to  the  information  sought,  subject  only  to 
the  needs  of  the  public  service,  which  require  that  such  access  shall 
not  interfere  unnecessarily  with  the  dispatch  of  the  public  business. 


6,  FEES  OP  liOCAIi  OITICEBS. 

HiTOHGOGK  BBOTHEBS. 

Tbe  local  officers  cannot  demand  a  fee  for  answering  a  verbal  or  written  inqniry  as 

to  the  status  of  a  certain  tract. 

Commissioner  McFarland  to  register  and  receirery  Mitchelly  Ddk.j  April 

25, 1884. 

Gentlemek  :  Inclosed  £  hand  you  copy  of  letter  dated  November 
23, 1883,  addressed  to  this  office  by  Hitchcock  Brothers,  of  Mitchell, 
Dak.  It  is  alleged  that  a  member  of  said  firm,  with  telegram  in  hand, 
applied  at  your  office  verbally,  as  to  the  status  of  a  certain  tract  of  land. 
The  desired  information  wa£i  refused,  as  appears  from  indorsement  on 
telegram,  <<  because  applicant  refused  to  pay  25  cents.'' 
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Yoa  are  informed  that  yoa  have  no  authority  to  demand  or  receive 
pay  for  such  information.  It  is  year  duty  under  the  law  to  answer  all 
verbal  or  written  inquiries  touching  the  status  of  any  tract  of  land. 

The  act  of  March  3, 1883,  only  authorizes  a  charge  to  be  made  for 
plats  or  diagrams  tchen  applied  for  and  furnished.  You  are  not  author- 
izedy  in  response  to  a  verbal  or  written  request  as  to  the  condition  or 
status  of  a  tract  of  land  or  entry,  to  respond  by  furnishing  a  diagram 
and  demanding  pay. 

The  plat  must  be  specifically  applied  for  before  you  are  authorized 
to  demand  pay  therefor.  You  are  directed  to  acknowledge  the  receipt 
hereof,  and  promptly  report  the  practice  prevailing  in  your  office  touch- 
ing the  matters  herein  referred  to. 

The  telegram  referred  to  with  indorsement  thereon  is  herewith  in- 
closed for  your  inspection.  Beturn  same  with  your  letter  acknowledg* 
ing  receipt  hereof. 


6.  FINAIi  PROOF, 

DUXr  OF  LOCAL  OFFICERS. 

Commissioner  MeFarland  to  district  land  officers^  September  17, 1883. 

Gentlemen:  By  circular  letter  of  October  21,  1878  (Copp's  L.  O., 
vol.  6,  p.  118,  and  Copp's  Land  laws,  vol.  2,  p.  1450)  5  you  were  in- 
structed— 

To  carefully  examine  homestead  proof  in  each  case,  and  if  you  find 
it  correct  in  all  respects  as  required  by  law  and  instructions  you  will 
write  << approved''  on  the  same  and  subscribe  your  names  underneath. 
If  anything  be  wanting  to  perfect  the  proof,  call  for  supplemental  affi- 
davits and  have  the  want  supplied  before  transmitting  the  same  to  this 
office. 

In  view  of  the  fact  that  many  cases  of  imperfect  and  incomplete  proof 
are  sent  to  this  office  ^'  for  instructions,"  I  deem  it  proper  to  ask  your  strict 
observance  of  the  following  additional  instructions,  which  will  govern 
all  cases  of  final  proof  in  homestead,  timber-culture,  desert-land,  and 
timber-land,  entries : 

You  will  be  careful  to  give  the  testimony  and  affidavit  in  each  case 
critical  examination,  and  if  you  find  defects,  omissions,  or  want  of  full- 
ness of  detail,  call  on  the  claimant  to  supply  the  deficiency,  informing 
him  that  if  he  fails  to  do  this  within  thirty  days  from  receipt  of  notice 
his  proof  will  be  rejected,  subject  to  the  right  of  appeal  to  this  office. 

Hereafter  you  will  send  to  this  office  no  final  proof  without  your 
*^ approval"  of  the  same,  except  on  appeal. 

You  must  assume  the  initial  responsibility  of  deciding  whether  the 
requirements  of  law  and  official  instructions  have  been  fully  met  You 
will  record  your  approval  on  the  back  of  the  testimony  and  not  on  the 
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final  certificate.  In  each  final  certificate  at  least  one  of  the  christian 
names  of  the  claimant  shoald  be  written  in  full. 

Ton  will  take  care  that  no  more  land  shall  be  included  in  a  private 
cash  entry  than  can  be  described  by  subdivisions  in  the  ordinary  form 
of  cash  certificate  and  patent,  and  the  subdivisions  should  be  confined 
to  one  section  whenever  practicable — this  to  lessen  the  chances  for  con- 
fusion and  error  in  posting. 

You  are  instructed  to  be  careful  to  promptly  post  all  entries  and 
locations  in  the  appropriate  places  in  your  tract-books ;  without  such 
posting  the  tractbooks  have  no  value  and  confusion  follows. 

Complaints  aremadethatitis  often  difficult  to  procure  the  publisher's 
affidavit  of  publication  of  intention  to  make  final  proof.  To  cure  this 
difficulty  registers  should  refuse  to  pay  the  cost  of  publication  until 
the  required  affidavit  is  furnished. 

In  the  matter  of  excess  payments  you  will  in  no  case  require  pay- 
ment where  the  amount  is  less  than  one  dollar. 

In  briefing  your  letters  and  returns  to  this  office  you  will  leave  a  blank 
space  of  one  and  one  half  inches  at  the  upper  end  of  the  fold  in  order 
that  there  may  be  room  for  the  number  and  date-stamp  of  this  office. 
Your  briefing  should  briefly  state  the  character  of  the  contents,  as  to 
whether  they  relate  to  a  homestead,  pre-emption,  timber-culture,  or 
other  class  of  entry  by  number  and  name.  The  lower  third  of  the  fold 
should  be  left  blank. 

Approved  by  Secretary  Teller,  September  19, 1883. 


IN  DAKOTA^OFFICEBS  AUTHORIZED  TO  TAKE. 

The  clerks  of  district  courts  in  Dakota  are  authorized  to  take  final  affidavits  in  home- 
stead and  pre-emption  cases. 

Secretary  Teller  to  Commissioner  McFarland^  March  31, 1884. 

Sm :  I  have  examined  your  letter  of  January  15, 1884,  to  the  register 
and  receiver  at  Sioux  Falls,  Dak.,  relative  to  the  authority  of  certain 
clerks  of  district  courts  to  take  final  affidavits  in  homestead  and  pre- 
emption cases,  you  having,  by  your  letter  to  me  of  the  18th  ultimo 
called  my  attention  to  the  matter  and  asked  my  consideration  and  views 
on  the  question  involved. 

The  Territory  is  divided  into  three  judicial  districts.  Each  district 
must,  therefore,  embrace  several  counties.  The  judges  of  the  districts 
are  authorized  by  the  laws  of  the  Territory  (section  1  of  chapter  14  of 
the  Code)  to  appoint  a  clerk  of  the  district  court  in  each  of  the  coun- 
ties of  their  respective  districts. 

You  have  decided  that  such  clerks  are  not  authorized,  except  in  those 
counties  in  which  courts  are  held,  to  take  final  affidavits  in  homestead 
cases  under  the  act  of  Congress  of  March  3, 1877  (19  Stat.,  403),  nor  in 
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pre-emption  and  commuted  homestead  cases  nndcr  the  act  of  Jane  9, 
1880  (21  Stat,  169).  It  appears  that  the  practice  of  making  proofs  be- 
fore the  class  of  ofScers  mentioned  has  been  very  extensive,  and  that 
until  your  decision  tbe  local  land  of&cers  universally  accepted  such 
proofs,  and  your  office  issued  patents  thereon.  Yonr  decision,  therefore, 
very  naturally  created  alarm  among  settlers  in  the  Territory,  aud  called 
out  correspondence  and  inquiry  which  resulted  in  your  letter  of  the  9th 
ultimo  to  the  register  aud  receiver  at  Huron,  Dak.,  modifying  and  ex* 
plaining  your  former  decision,  so  that  it  shall  uot  be  understood  or  re- 
garded as  retroactive  in  its  effect  and  operation. 

Upon  a  full  consideration  of  the  question  presented  I  am  led  to  a  dif- 
ferent conclusion  from  that  reached  by  you.  In  my  opinion  the  clerks 
authorized  by  section  1  of  chapter  14  of  the  codified  laws  of  Dakota  are 
officers  before  whom  proofs  may  properly  be  made  as  provided  by  the 
act  of  Congress  of  March  3, 1877  (19  Stat,  403),  and  the  act  of  June  9, 
1880  (21  Stat.,  169). 

The  Territorial  law  above  cited  provides  that  any  clerk  whose  ap- 
pointment is  authorized  thereby  *^  shall  procure  and  keep  a  seal  of  the 
court  for  that  county,  and  when  courts  are  appointed  therein  shall  per* 
form  all  duties  pertaining  to  that  office,  and  shall  keep  his  office  at  the 
county  seat  of  his  county." 

As  already  indicated,  your  decision  holds  that,  within  the  meaning  of 
the  language  quoted,  the  clerks  appointed  in  the  several  counties  of  a 
judicial  district  have  no  authority  to  take  affidavits  in  preemption 
and  commuted  homestead  cases,  nor  to  take  final  proofs  in  homestead 
cases  unless  clothed  with  full  powers* as  clerks  of  district  courts  by  the 
appointment  of  such  courts  in  their  resi>ective  counties. 

I  do  not  so  interpret  the  statute.  As  soon  as  a  clerk  is  appointed  he 
becomes,  by  the  terms  of  the  law,  ^<  a  clerk  of  the  district  court,"  and  as 
such  I  take  it  he  is  clothed  with  some  authority  and  has  some  duties  to 
perform.  He  is  required  to  '^  procure  and  keep  a  seal  of  the  court"  for 
the  county  in  which  he  has  his  office. 

Wherefore  a  seal  if  it  cannot  be  used  t  I  do  not  think  it  is  the  intent 
of  the  law  to  intrust  a  seal  to  one  who  has  no  authority  to  use  it.  But 
the  law  not  only  intrusts  the  keeping  of  tbe  seal  to  the  clerk  in  each 
county,  it  requires  him  to  procure  and  keep  it  at  the  county  seat.  Ob- 
viously this  is  because  some  official  duties  are  imposed  upon  a  clerk 
immediately  upon  appointment  and  qualification,  and  the  seal  is  to 
authenticate  those  official  acts,  some  of  which  may  be  the  taking  of 
proofs  of  the  character  herein  alluded  to. 

The  appointment  of  a  clerk  in  any  county  makes  the  appointee  an 
officer  of  the  court  from  which  he  receives  his  appointment,  and  he  is 
required  to  procure  and  keep  a  seal  becavse  he  is  an  officer  of  the  court. 
This  is  equally  true  whether  the  appointment  be  in  and  for  a  county  in 
which  a  court  holds  its  sessions  or  otherwise.  It  is  not  to  be  presumed 
that  the  law  contemplates  or  requires  a  vain  thing. 
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The  Territorial  statate  (cited  mpra)  does  not  say  what  the  clerk  shall 
not  do,  as  your  decision  seems  to  argue. 

The  language  of  the  law — ^*  and  when  courts  are  appointed  therein 
shall  perform  all  duties  pertaining  to  that  office  " — is  not  exclusive  nor 
prohibitory,  but  is  just  the  contrary.  It  clearly  implies  that  a  clerk  of 
a  district  court  has,  as  soon  as  appointed,  certain  duties  to  perform  by 
virtue  of  his  office,  and  then  specifically  says,  that  when  a  court  is  ap- 
pointed in  his  county  he  shall  perform  all  the  duties  of  such  office. 

That  is,  it  simply  adds  to  the  duties  already  imposed  the  additional 
duty  of  doing  whatever  may  be  necessary  for  a  clerk  to  do  as  custodian 
of  the  records  necessary  to  be  kept  in  connection  with  the  trial  of  cases 
iu  court. 

If  there  were  any  doubt  as  to  the  general  authority  of  clerks  of  dis- 
trict courts  to  administer  oaths  within  their  respective  counties,  that 
doubt  is  removed  by  chapter  20  of  the  code  of  the  Territory,  which  au- 
thorizes such  clerks  to  administer  oaths  within  their  respective  counties. 
This  authority  is  not  postponed  to  the  sitting  of  the  court  in  the  county, 
but  vests  immediately  upon  appointment  and  qualification. 

Again,  in  support  of  your  view  that  final  proof  in  homestead  cases 
cannot  be  made  before  the  clerk  of  a  district  court  in  any  county  in 
which  the  court  does  not  hold  its  sessions,  you  cite  the  provision  of  the 
act  of  Congress  of  March  3, 1877  (19  Stat,  403),  that  final  proof  <<  may 
be  made  before  the  judge,  or  in  his  absence,  before  the  clerk  of  any 
court,"  &c. 

Ton  argue  that  a  judge  cannot  be  deemed  to  be  absent  from  a  place 
where  he  holds  no  court.  I  do  not  regard  this  view  as  justified  by  either 
the  language  or  the  reason  of  the  law.  The  clerks  in  the  several  coun- 
ties in  which  no  district  court  is  holden  are  as  much  clerks  of  the  court 
under  which  they  hold  their  appointments  as  if  that  court  held  its  sit- 
tings in  their  respective  counties,  for  the  law  (section  1  of  chapter  14, 
Dakota  Code)  denominates  each  of  them  '^  a  clerk  of  the  district  court," 
and,  as  I  have  said,  requires  them  to  procure  and  keep  a  seal,  and  au- 
thorizes them  to  act  in  their  official  capacity. 

Being  officers  of  the  court,  every  official  act  is  an  act  under  and  by  the 
authority  of  the  court,  whether  the  judge  be  present  or  not.  The  judge 
may  at  any  time  appoint  courts  to  be  holden  in  any  county  in  his  dis- 
trict. 

Until  such  appointment  in  any  particular  county,  the  judge  is  offi- 
ciall^'  and  in  fact  absent,  and  is  represented  by  the  clerk  of  the  district 
court  in  that  county.  Every  official  act  performed  by  {?aid  clerk  is  an 
act  done  in  absence  of  the  judge.  Final  proof  made  before  such  clerk 
is,  therefore,  in  my  opinion,  clearly  legal  within  the  meaning  of  the  act 
of  Congress  of  March  3, 1877. 

In  addition  to  what  has  been  said,  I  may  add  that  I  am  unofficially 
informed  that  the  question  as  to  the  authority  of  clerks  of  the  class 
herein  discussed  has  been  before  the  district  courts  in  Dakota,  having 
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been  raised  by  a  motion  to  qnash  indictments  based  upon  affidavits 
made  before  such  clerks,  and  that  the  motion  to  qaash  was  overruled 
by  the  district  judge,  whose  decision  was  sustained  by  the  supreme  court 
of  the  Territory. 

In  accordance  with  the  views  herein  expressed,  your  decision  of  Jan- 
uary 15,  1884,  is  reversed,  and  you  will  recognize  as  legal  and  valid 
proofs  of  the  character  referred  to. 


7.  NOTICE  OP  CONTEST. 

CONTESTED   CASES^CONTINUANCE. 

The  Bales  of  Practice  imperatiyely  require  personal  Bervioe  when  that  can  be  ob- 
tained, and  aothorize  notice  to  be  given  by  pi^lication  alone  only  when  personal 
service  cannot  be  had. 

Where  there  has  been  default  in  the  matter  of  service  or  notice,  bat  both  parties  ap- 
pear at  day  of  trial,  the  defendant  may  waive  the  informality,  and  does  so  if  he 
proceeds  to  trial.  But  he  is  entitled  to  his  fall  period  of  notice,  and  may  demand 
a  continuance  if  he  has  not  had  it. 

Commissioner  McFarland  to  register  and  receiver ^  Niobrara^  Nehr.y  July  2, 

1883. 

Gentlemen  :  I  am  in  receipt  of  register's  letter  of  the  20th  ultimo, 
inquiring  whether  continuances  can  be  granted  in  contest  cases  where 
Botiee  by  publication  failed  to  be  given  through  inadvertence,  and  also 
what  would  be  the  effect  of  a  faUure  to  give  notice  by  publication  m 
cases  where  both  parties  appear  at  the  appointed  time. 

You  are  advised  that  the  Rules  of  Practice  imperatively  require  per- 
sonal service  when  that  can  be  obtained,  and  authorize  notice  to  be 
given  by  publication  alone  only  when  personal  service  cannot  be  had. 

Where  personal  service  has  been  made  notice  by  publication  is  not 
required,  and  a  postponment  in  order  to  make  publication  is  unneces- 
sary. But  when  service  has  not  been  obtained,  or  notice  has  not  been 
published,  as  the  case  may  be,  the  hearing  may  be  continued,  upon 
proper  application  and  af&davit  setting  forth  the  facts,  for  the  purpose 
of  making  service  or  giving  notice  by  publication,  as  circumstances  may 
require.  Where  there  has  been  default  in  the  matter  of  service  or  no- 
tice, but  both  parties  appear  at  day  of  trial,  the  defendant  may  waive 
the  informality,  and  does  so  if  he  proceeds  to  trial.  But  he  is  entitled 
to  his  full  period  of  notice,  and  may  demand  a  continuance  if  he  has  not 
had  it 
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8.  iPI^ACE  FOB  TAKING  TESTIMOITr. 

LOCAL  OFFICERS. 

Without  specific  instractions  from  the  Land  Department,  neither  the  register  nor  the 
reoeiyer  can  legally  take  testimony  or  preside  at  the  taking  thereof  in  any  place 
other  than  where  the  office  of  such  register  or  receiver  is  located. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Valentine^  N^ebr.^ 

March  4, 1884. 

Gentlemen  :  This  office  is  in  receipt  of  a  commanication,  dated  the 
25tli  ultimo,  from  Frank  D.  Hobbs,  esq.,  inspector,  &c.,  in  whicli  he  in- 
closes copy  of  a  letter  of  February  6, 1884,  addressed  by  him  to  the  re- 
ceiver of  your  office,  and  the  reply  of  the  receiver  thereto  dated  on  the 
8th  of  the  same  month.  From  the  tenor  of  the  letter  above  referred  to 
of  the  5th  ultimo,  it  appears  that  the  inspector  had  been  informed  that 
the  receiver  had  heard  contest  cases  at  places  other  than  at  the  local 
office  and  that  his  expenses,  as  well  as  those  of  a  clerk  or  clerks,  were 
paid  to  and  from  Valentine  by  parties  interested  in  the  contests.  The 
inspector  stated  in  said  letter  that  if  sach  was  the  fact  he  concluded 
that  the  receiver  had  acted  in  ignorance  of  the  regulations  requiring 
bearings  before  local  officers  to  be  held  at  the  local  office^  and  closed  his 
letter  by  asking  the  receiver  for  the  facts  in  the  premises. 

The  receiver,  in  his  reply  of  the  8th  ultimo,  states  that  such  reports 
are  base  fabrications  and  without  foundation  in  truth ;  that  the  nearest 
approximation  to  such  a  thing  was  in  the  case  of  the  final  proof  of  one 
Amos  Harris,  wherein,  after  taking  testimony  one  day,  the  parties  and 
their  attorneys  insisted  that  some  of  their  witnesses  would  not  come  to 
Valentine,  and  that  hence  the  testimony  of  such  witnesses  should  be 
taken  at  Ainsworth ;  that  an  agreement  or  stipulation  was  then  drawn 
up  by  said  parties  that  said  testimony  might  be  so  taken,  whereupon 
he — the  receiver — consented  and  took  the  same  for  the  accommodation 
of  the  parties,  and  in  order  to  ascertain  all  the  facts  possible  for  the 
Government;  that  in  such  proceedings  he  had  no  thought  of  doing 
wrong;  that  his  expenses  were  paid  by  himself  and  not  by  the  parties 
in  interest ;  that  the  clerk's  hotel  bill  at  Ainsworth  was  paid  (but  by 
whom  paid  he  does  not  state).  The  receiver  states  that  such  are  all  the 
facts,  and  that  in  the  future  he  will  ^'  read  up  the  rules''  and  follow  them 
strictly;  that  every  attempt  made  for  the  accommodation  of  parties  has 
been  made  the  basis  for  fabrications  and  giving  trouble,  and  that  had 
he  thought  for  a  moment  that  he  was  in  error  in  going  to  Ainsworth,  he 
never  should  have  done  so. 

The  inspector,  in  submitting  the  matter,  speaks  very  highly  of  the 
receiver,  and  is  of  the  opinion  that  his  action  in  taking  testimony  as 
aforesaid  was  occasioned  more  by  unfamiltarity  with  the  rules  and  regu- 
lations of  this  office,  laid  down  for  guidance  of  the  local  officers,  than 
otherwise,  and  that  hence  he  was  led  into  error  inadvertently.  - 
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From  the  foregoing^  I  am  of  the  same  opinion,  and  in  disposing  of 
the  matter  I  have  to  state,  that,  without  specific  instructions  from  this 
office  or  the  Department,  neither  the  register  nor  tbe  receiver  can 
legally  take  testimony,  or  preside  at  the  taking  thereof,  in  any  place 
other  than  tJie  place  wherein  the  office  to  which  such  register  or  re- 
ceiver is  attached  is  located,  which,  in  the  present  instance,  is  Valen- 
tine, Nebr. 

If  the  practice  were  permitted  allowing  local  officers,  or  either  of  them, 
f  o  take  testimony  elsewhere,  it  would  doubtless  give  ground  for  ill-feeling 
on  the  part  of  those  who  the  law  provides  may  take  testimony,  in  numer- 
ous cases,  and  be  looked  upon  as  an  intrusion  into  their  jurisdiction  and 
I)erhaps  give  cause  for  numerous  and  serious  complaints. 

Your  attention  is  called  to  -circular  letter  M,  dated  March  23, 1883, 
copy  herewith,  in  relation  to  fees,  and  also  called  to  instructions  issued 
by  this  office  January  29, 1884,  to  the  register  and  receiver  at  Huron, 
Dak.  (Gopi)'s  L.  O.,  vol.  10,  p.  355),  wherein  the  subject  of  illegal  fees 
is  fully  discussed. 

You  will,  therefore,  be  governed  in  accordance  with  the  foregoing, 
and  it  is  hoped  that  the  act  of  taking  testimony  elsewhere  than  at  Yal- 
entine  will  not  be  repeated. 


9.  BATES  OP  ADYEBTISIKG. 

Commissioner  McFarland  to  registers  "United  States  land  offices^  January^ 

1884. 

It  having  come  to  the  knowledge  of  this  office  that  excessive  charges 
are  made  by  the  proprietors  of  newspapers  in  certain  States  and  Terri- 
tories, for  the  publication  of  notices  of  intention  to  make  final  proof 
under  act  of  March  3, 1879,  you  are  directed  hereafter,  in  designating 
pajiers  in  which  such  notices  shall  be  published,  to  designate  only  such 
reputable  papers  of  general  circulation  nearest  the  land  applied  for, 
the  rates  of  which  do  not  exceed  the  rates  established  by  State  or  Ter- 
ritorial laws  for  the  publication  of  legal  notices. 

Api>roved  by  Secretary  Teller,  January  30, 1884. 


10.  FATTiUBE  TO  APPEAL  IK  TIME. 

Commissioner  McFarland  to  registers  and  receivers  United  States  land 

offices,  July  23,  1883. 

Obntubhen:  Great  delay  in  adjudicating  cases  frequently  arises 
from  the  neglect  of  local  officers  in  not  promptly  reporting,  at  the  expi- 
ration of  the  time  allowed,  whether  or  not  appeals  have  been  filed  from 
decisions  of  this  office.    The  same  is  true  in  cases  of  amendments. 
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Hereafter,  at  the  expiration  of  the  time  allowed  for  appeal  you  will 
at  once  report  whether  or  not  an  appeal  has  been  filed ;  and  in  cases 
where  amendments  are  authorized  by  this  ofBce,  not  more  than  sixty 
days  should  be  allowed  for  that  purpose,  and  if  the  amendment  is  not 
perfected  by  that  time  you  will  report  the  fact,  returning  the  appli- 
cation. 


v.— MILITABY  BESEBVATIOV. 

ABAIWONED—ENTR  Y^NON-EESIDENCE. 

McCauley  V.  Noediok:. 

Homestead  entry  allowed  within  an  abandoned  miUtarj  resenationi  notwithstand- 
ing the  party  never  actually  resided  on  his  claim. 

Secretary  Teller*  to  Commissioner  McFarlandy  April  17, 1884. 

SiB :  I  have  considered  the  case  of  David  McCauley  v.  Barney  Nor- 
dick,  as  presented  by  Mr.  McOauley's  appeal  from  your  decision  of 
November  21, 1883,  holding  intact  Mr.  Nordick's  homestead  entry  for 
the  S.  i  of  the  NW.  i,  the  NB.  i  of  the  NW.  J,  and  the  XW.  J  of  the 
SW.  J  of  Sec.  2,  T.  134  N.,  R.  48  W.,  Fergus  Falls,  Minn. 

It  appears  that  Mr.  Nordick  made  his  entry  October  24, 1882,  alleg- 
ijig  settlement  June  15, 188J ,  and  that  Mr.  McCauley  applied  October 
27, 1882,  to  enter  the  SW.  J  of  Sec.  2,  alleging  settlement  April  15, 
1871.  The  local  office  refused  the  application  of  Mr.  McCauley  because 
it  embraced  the  NW.  J  of  the  SW.  J  of  Sec.  2,  which  was  covered  by 
the  prior  entry  made  by  Mr.  Nordick,  and  a  hearing  was  had  to  deter- 
mine the  rights  of  the  parties. 

The  land  covered  by  the  above  entry  and  application  lies  within  the 
old  Fort  Abercrombie  military  reservation,  which  was  opened  for  set- 
tlement by  the  act  of  Congress  approved  July  15, 1882  (22  Stat.,  168). 
This  act  abolished  the  reservation  and  authorized  the  Secretary  of  the 
Interior — 

To  have  the  lands  embraced  therein  made  subject  to  town  site,  home- 
stead entry,  and  sale,  the  same  as  other  public  lands:  Provided^  That 
the  rights  of  all  actual  settlers  entitled  to  the  benefits  of  the  home- 
stead laws  of  the  United  States,  who  now  occupy  in  good  faith  any 
portion  of  the  land  embraced  within  said  reservation,  shall  date  from 
the  day  of  their  actual  settlement  thereon;  and  in  perfecting  their  ti- 
tles thereto,  under  the  homestead  laws,  the  time  such  settlers  have  oc- 
cupied and  improved  their  said  lands  shall  be  allowed. 

The  testimony  shows  that  McCauley  in  1871  broke  a  few  acres  of 
land  on  his  present  claim,  and  that  from  such  time  forward  he  each 
year  continued  to  break  and  cultivate  said  claim,  so  that  in  1882  ho 
^<  cropped  "  42  acres  and  broke  26  acres  more.    In  1879  he  built  a  house 
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on  said  land,  at  a  cost  of  abont  $200.  But  from  the  evidence  it  appears 
that  he  has  never  actaally  resided  npon  his  claim. 

Mr.  Nordick  settled  on  his  claim  February  23, 1881,  and  has  since 
resided  there,  his  improvements  being  worth  abont  $600. 

It  should  be  observed  that  Mr.  McGauley's  claim  comprises  a 
technical  quarter-section  lying  In  compact  form,  and  that  from  the 
evidence  it  would  appear  he  had  cultivated  a  portion  of  the  forty  in 
dispnte  since  1879,  his  claim  thereto  being  notorious  at  the  time  of 
Nordick's  settlement. 

On  this  state  of  facts,  should  Mr.  McGauley's  entry  be  admitted  t 

The  special  privileges  conferred  by  the  act  opening  this  land  for  dis- 
IK)8ition  do  not  in  terms  rest  upon  any  requirement  of  residence,  but 
are  extended  to  "  actual  settlers "  who  "  now  occupy  in  good  faith  ^ 
any  part  of  such  lands.  The  long-continued  period  of  uninterrupted 
occupancy  and  x>ossession  on  the  part  of  Mr.  McCauley,  accompanied 
with  cultivation  and  permanent  improvements,  would  preclude  any 
imputation  of  a  want  of  good  faith  in  his  occupancy.  Mr.  Nordick 
made  his  settlement  with  full  notice  of  the  claim  and  occupancy  of 
Mr.  McCauley,  and,  under  the  law  that  must  govern  this  case,  his  at- 
tempted appropriation  cannot  be  permitted  to  defeat  the  prior  occu- 
pancy of  Mr.  McCauley. 

Your  decision  is  therefore  reversed.  The  entry  of  Mr.  McCauley  is 
allowed,  and  Mr.  Nordick's  entry,  in  so  far  as  it  conflicts  with  the  entry 
of  Mr.  McCauley,  will  be  canceled. 


VI.— PKACTICB. 
1.    AFFrOAVITS. 

j  ubisdiction.—bev.  8ta  t.,  2294. 
Ashley  D.  Stephenson. 

Where  there  ib  more  than  one  court  of  original  Jurisdiction  in  a  county,  the  clerk  of 
each  conrt  is  anthorized  to  t>ake  preliminary  homestead  affidavits  under  Section 
2294,  Beyised  Statutes. 

Secretary  Teller  to  Commissioner  McFarland^  March  6,  ltS84. 

SiB:  I  have  considered  the  appeal  of  Ashley  D.  Stephenson  from 
your  decision  of  October  11,  1883,  rejecting  his  application  to  enter 
under  the  homestead  law  the  NB.  \  of  Sec.  30,  T.  2  N.,  E.  11  E.,  Mont- 
gomery, Ala. 

Yon  assign  as  a  reason  for  the  rejection  the  fact  that  the  preliminary 
affidavit  was  made  before  the  clerk  of  the  county  court,  and  bold  that 
in  order  to  meet  the  requirement  of  section  2294  of  the  Revised  Stat- 
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ntes  said  affidavits  should  have  been  made  before  the  clerk  of  the  cir- 
cuit court. 

Section  2294  provides  that  under  certain  circumstances  it  may  be 
lawful  for  a  homestead  applicant  ^^  to  make  the  affidavit  required  by  law 
before  the  clerk  of  the  court  for  the  county  in  which  the  applicant  is  an 
actual  resident." 

This  language  would  at  first  glance  seem  to  point  to  a  particular  court; 
but,  if  so,  how  is  it  to  be  determined  what  particular  court  is  meant  t 

I  think  the  statute  is  broader  in  its  application. 

In  almost  all,  if  not  all,  the  States  there  are  in  and  for  each  county 
more  than  one  court,  each  having  its  own  peculiar  duties  and  jurisdic- 
tion, and  all  having/tiuthority  to  administer  oaths. 

In  Alabama,  from  which  this  case  comes,  there  are  in  each  county 
several  courts. 

The  circuit  court  is  one.  Its  j  urisdiction  extends  over  several  counties, 
and  it  is  required  to  sit  in  each  county  within  its  circuit  at  least  twice 
in  each  year.  It  has  a  clerk  in  each  county,  whose  office  is  at  the  court- 
house, or  within  one  mile  thereof,  in  his  county. 

The  court  of  probate  is  another,  and  the  county  court  a  third,  in  each 
county. 

Of  the  two  last  named  the  judge  of  probate  is  by  the  law  of  the  State 
ex  officio  clerk. 

Each  of  these  courts  is,  within  its  sphere  and  jurisdiction,  <*  the  court 
for  the  county,"  and  a  court  having  original  jurisdiction. 

It  therefore  follows  that  the  clerk  of  each  is  ^^  the  clerk  of  the  court 
for  the  county." 

Section  2294  of  the  Revised  Statutes  (containing  the  language  quoted) 
not  specifying  what  or  whether  any  particular  court,  to  the  exclusion 
of  every  other  court,  is  contemplated,  the  clerk  of  which  may  take  affi- 
davits of  the  class  named  herein,  it  must,  I  think,  be  concluded  that  its 
requirements  on  this  point  are  met  when  a  prelimiuary  affidavit  has 
been  made  before  the  clerk  of  either  of  the  courts  mentioned*  The  law 
(section  2294)  is  permissive  and  beneficial,  its  purpose  being  to  facilitate 
the  bona  fide  settlement  of  the  public  lands.  It  should,  therefore,  be 
construed  liberally,  and  so  as  not  to  hamper  or  embarrass  applicants 
whom  it  is  intended  to  benefit. 

In  this  case  the  affidavit  was  made  before  the  clerk  of  the  county 
court,  the  judge  of  probate  being  ex  officio  such  officer. 

In  my  opinion  it  is  valid  under  the  law,  and  the  application  should 
be  allowed. 

Your  decision  is  reversed. 
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in  dakota-^pbobate  judges, 
Oeoboe  Bryant. 

rhe  affidavit  leqaiied  of  applicants  under  section  2294,  Be  v.  Stat.,  may  be  made  before 
probate  Judges  in  Dakota  when  acting  in  a  clerical  capacity. 

Secretary  Teller  to  Commissioner  MoFarlandj  April  10, 1884. 

Sib  :  I  have  considered  the  appeal  of  George  Bryant,  probate  jadge 
for  Day  Goanty,  Dakota,  from  your  letter  to  him  dated  September  4, 
1883,  wherein  you  expressed  the  opinion  that  the  affidavit  required  of 
applicants  under  the  provisions  of  section  2294,  Bev.  Stat.,  cannot  be 
made  before  a  probate  judge. 

Although  the  Department  does  not  ordinarily  recognize  the  right  of 
api>eal,  or  consider  a  case  wherein  no  appeal  lay — as  in  this  case,  from 
a  mere  expression  of  opinion  contained  in  a  letter  addressed  to  the  ap- 
pellant— 1  nevertheless  deem  it  expedient  to  take  cognizance  of  the  ap- 
peal in  question,  in  view  of  the  exigency  for  a  decision  construing  the 
statute  cited,  involving,  as  you  advise  me,  a  question  of  considerable 
public  interest. 

You  base  your  opinion  upon  the  very  letter  of  the  statute  itself,  which 
3'ou  construe  literally,  stating  as  reason  therefor  that  ordinarily  the  affi- 
davit required  of  the  homestead  applicant  under  section  2290  can  only 
be  made  before  the  register  or  receiver,  but  that,  under  certain  specitied 
eiicumstances,  section  2294  provides  that  ^<  it  may  be  lawful  for  him  to 
make  the  affidavit  required  by  law  before  ih^  cleric  of  the  court  for  the 
county  in  which  the  applicant  is  an  actual  resident." 

The  language  cited  would  at  first  seem  to  be  restrictive  in  its  scope, 
from  the  fact  that  the  clerk  of  a  particular  court  is  designated  before 
whom  alone  said  affidavit  can  be  made. 

I  think,  however,  its  intendment  is  broader  and  susceptible  of  a  more 
liberal  construction.  Section  1907,  Bev.  Stat,  of  the  United  States,  pro- 
vides that  "the  judicial  power  in  •  •  •  Dakota  •  •  •  shall  be 
vested  in  a  supreme  court,  district  courts,  probate  courts,  and  injustices 
of  the  peace." 

Section  32,  chapter  4,  of  the  Gode  of  Givil  Procedure  declares  that 
<Hhe  probate  courts  and  courts  of  justices  of  the  peace  possess  only 
such  jurisdiction  as  is  conferred  on  them  by  the  organic  laws  and  the 
statutes  of  this  Territory." 

Section  89,  chapter  21,  of  the  Eevised  Gode  of  Dakota  besides  pre- 
scribing the  mode  of  procedure,  and  conferring  generally  upon  the 
probate  courts  in  each  organized  county  the  ordinary  limited  jurisdic- 
tion of  such  tribunals,  also  provides  that '  ^  they  shall  be  courts  of  record , 
and  shall  have  a  seal,  and  the  judge  thereof  shall  also  be  clerk  of  the 
said  court"  (See  also  section  2,  chapter  1,  of  the  Probate  Gode,  touch- 
ing the  jurisdiction  of  probate  courts.) 

Section  6  of  same  chapter  provides  that  "  a  judge  of  the  probata 
4531  L  o ^14 
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conrt,  as  contradistingaished  from  the  probate  court,  may  exercise  oat 
of  court  all  the  powers  conferred  upon  him  as  judge."  And  by  chapter 
20,  touching  the  <^  administration  of  oaths,"  probate  judges  are  desig- 
nated {inter  alia)  among  the  officers  who  are  authorized  to  administer 
oaths. 

Thus  it  appears  that  each  of  the  probate  j  udges  in  Dakota  is,  by  virtue  of 
the  Territorial  law,  ex  officio  clerk  of  his  own  court )  and  as  it  is  competent 
for  him  to  exercise  out  of  court  all  the  functions  conferred  upon  him  by 
law  as  a  judge,  independently^  of  those  powers  of  limited  jurisdiction 
specially  conferred  upon  him  as  a  judge  of  probate,  I  am  of  the  opinion 
that  he  comes  within  the  intendment  of  or  answers  the  calls  of  the  stat- 
ute when  he  takes  such  aforesaid  affidavits  in  his  clerical  capacity,  as 
being  to  all  intents  and  for  all  the  purposes  of  the  statute  '^  the  clerk  of 
the  court  for  the  county  in  which  the  applicant  actually  resides." 

Section  2294  of  the  Bevised  Statutes  [containing  the  language  just 
quoted]  not  specifying  what  or  whether  any  particular  court,  to  the 
exclusion  of  every  other  court,  is  contemplated,  the  clerk  of  which  may 
take  affidavits  of  the  class  named  herein,  it  must,  I  think,  be  concluded 
that  its  requirements  on  this  point  are  met  when  a  preliminary  affidavit 
has  been  made  before  the  clerk  of  either  of  the  courts  mentioned.  The 
law  (section  2294)  is  permissive  and  beneficial,  its  purpose  being  to  facili- 
tate the  bona  fide  settlement  of  the  public  lands.  It  should,  therefore, 
be  construed  liberally,  and  so  as  not  to  hamper  or  embarrass  applicants 
whom  it  is  intended  to  benefit."  (Ashley  D.  Stephenson,  ex  parte^ 
wherein  I  rendered  decision  the  6th  ultimo.) 

Following  these  precedents,  you  will  instruct  the  several  registers 
and  receivers  to  accept  all  such  affidavits  in  question  as  may  have  been 
or  whicb  may  hereafter  be  taken  before  judges  of  probate  when  acting 
in  their  clerical  capacity  (but  not  otherwise),  as  I  think  the  same  is  per- 
missible under  and  in  furtherance  of  the  intendment  of  the  statute,  to 
wit,  to  obviate  the  necessity  of  such  applicants  making  long  and  often 
tedious  journeys  to  the  proper  local  office. 


2.  AMENDMENT. 

B  ULE  4-  CONTEST-^ AFFID A  VIT, 

Cook  v.  Nilson. 

Wbere  a  party  seeking  to  contest  an  entry  files  his  nnoorroborated  affidavit  he  should  be 
allowed  time  to  amend  by  filing  corroborative  affidavits,  subject  to  any  interven- 
ing adverse  claim. 

Secretary  Teller  to  Commissioner  MoFarland^  November  13, 1883. 

Sib  :  I  have  considered  the  appeal  of  Milton  B.  Cook  from  your  de- 
cision of  October  25, 1882,  in  which  you  refuse  to  entertain  his  affidavit 
of  contest,  on  the  ground  that  he  failed  to  file  corroborative  affidavits  in 
support  of  his  allegations,  as  required  by  rule  4  of  the  Bules  of  Prac- 
tice. 
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It  appears  that  Carl  Nilson  made  homestead  entry  No.  3653,  Novem- 
ber 29, 1879,  covering  lots  2,  3,  and  4  of  Sec.  19,  T.  35,  B.  3,  Olympia 
district,  Washington  Territory. 

William  Smith  filed  an  affidavit  of  contest  September  5, 1882,  alleg* 
ing  abandonment  of  the  tract  by  Nilson,  which  was  returned  to  Smith 
as  '^  being  informal"  by  the  district  laud  officers,  who  allowed  him  thirty 
days  to  amend. 

On  September  22, 1882,  Cook  also  presented  an  affidavit  of  contest, 
alleging  abandonment  of  the  land  by  Nilson,  which  was  held  by  the 
district  officers  subject  to  the  presentation  of  a  formal  application  by 
Smith  within  the  prescribed  time. 

On  September  23, 1882,  the  amended  affidavit  of  Smith  waa  received 
at  the  district  office,  and  Cook  was  notified  that  his  contest  affidavit 
was  rejected. 

Cook  appealed  from  the  ruling  of  the  district  officers,  and  you  dis- 
missed both  cases,  on  the  ground  that  neither  Smith  nor  Cook  had  com- 
plied with  the  requirements  of  rule  No.  4. 

In  the  case  of  Houston  v.  Coyle  (LO  Copp's  L.  O.,  224)  it  was  held 
that,  in  consideration  of  being  placed  in  possession  of  certain  informa- 
tion and  the  payment  of  certain  expenses,  the  Government  holds  the 
land  in  reserve,  for  the  purpose  of  allowing  the  person  that  furnished 
the  information  and  paid  the  expenses  an  opportunity  to  enter  the  land. 

To  secure  an  assurance  of  good  faith  on  the  part  of  the  contestant 
a  rule  requiring  his  allegations  to  be  corroborated  by  the  affidavits  of 
1  ther  persons  has  been  prescribed  by  the  Department. 

Smith  furnished  sufficient  information  to  give  him  o,  prima  fade  stand- 
ing, and  had  deposited  with  the  district  officers  the  amount  required  as 
a  deposit  to  initiate  proceedings ;  to  deprive  him  of  an  opportunity  to 
complete  his  case,  on  the  ground  of  a  mere  technicality,  would  prove 
an  act  of  injustice. 

Smith  should  be  allowed  to  amend  by  filing  corroborative  affidavits, 
subject  to  any  intervening  adverse  claimant. 

Your  decision  is  modified. 


3.  APPBAIi. 

improper  msmissal^certiorari. 
James  Mahood. 

Failoie  to  appeal  because  of  temporary  closing  of  the  local  office  should  not  injure 
the  rights  of  a  claimant  nvbo  appeals  after  the  time  therefor  expired.  Certiorari 
not  necessary. 

Secretary  Teller  to  Commissioner  McFarland,  May  19,  1884. 

Sib  :  In  the  matter  of  the  motion  for  certiorari  by  James  Mahood,  on 
the  ground  that  you  improperly  dismissed  his  contest  against  Water- 
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town  (now  Aberdeen)  homestead  entry,  No.  5,995,  for  the  SW.  i  of 
Sea  34,  T.  122,  B.  63,  Dakota,  and  refused  to  allow  an  appeal,  for  the 
reason  that  it  was  not  filed  within  sixty  days,  it  appears  from  the  pa- 
pers before  me  that  your  records  now  show  that  the  receiver  of  the  lo- 
cal ofBce  informed  Mahood  that  he  conld  not  file  his  appeal  whilst  the 
office  was  temporarily  closed,  and  that  this  was  the  cause  of  the  delay. 
If  this  be  so,  certio/ari  is  not  necessary,  and  you  are  directed  to  allow 
the  appeal.  If  it  be  not  so,  neither  appeal  nor  certiorari  should  be 
allowed,  and  yoa  will  please  inform  Mr.  Mahood  that  his  motion  is  dis- 
missed.   •    •    • 


4.  ATTORKBY. 

NOTAET  PUBLIC— DAKOTA  TEBBITOBT—WHEN  DISQUALIFIED. 

Teaugh  V.  Benst. 

A  notary  public  disqualiiied  for  administeriDg  oaths  in  certain  cases  is  thereby  dis- 
qualiiied  under  the  United  States  law.  Attorneys  of  record  in  cases  cannot  as 
notaries  public  administer  oaths  in  those  cases.  They  cannot  act  officially  and 
professionally  at  the  same  time. 

Commissioner  McFarland  to  register  and  receiver,  Huron,  Dah,  Septem- 
ber 7, 1883. 

Gentlemen  :  I  have  received  your  letter  of  the  23d  ultimo,  trans- 
mitting the  appeal  of  A.  M.  Trangh  from  your  action  rejecting  his  ap- 
plication to  contest  the  timber-culture  entry  of  Jacob  L.  Ernst,  l^o.  9,831, 
made  August  17, 1882,  for  the  SE.  J,  1, 109, 67. 

Traugh  presented  contest  affidavit,  accompanied  with  an  application 
to  enter  the  land,  on  August  18, 18S3.  Another  contest  against  the 
same  entry  was  filed  at  the  same  time  by  Hugh  McLeod.  The  register 
decided  the  applications  simultaneous,  whereupon  attorneys  for  McLeod 
moved  to  dismiss  Traugh's  contest  on  the  ground  that  the  affidavit  of 
contest  was  insufficient,  "it  being  sworn  to  before  the  attorney  of  con- 
testant, he  not  being  an  official  authorized  to  take  oaths  where  the  land 
is  located.'' 

The  register  held  in  his  decision — 

That  the  office  could  not  recognize  the  authority  of  a  notary  public 
to  administer  oaths  to  a  timber-culture  affidavit  when  such  notary  is  an 
attorney  for  the  contestant.  The  code  of  Dakota  regulates  the  admin- 
istering of  oaths  when  the  notary  is  likewise  an  attorney,  and  especially 
cuts  off  the  authority  of  such  notary  when  the  circumstances  aie  as  in- 
dicated, to  wit,  when  he  is  an  attorney  of  the  claimant. 

Tou  accordingly  rejected  Traugh's  contest,  and  from  that  rejection 
Traugh,  by  his  attorneys,  Messrs.  Huntington  Brothers  and  A.  G.  Har- 
ris, takes  an  appeal,  filing  specification  of  errors  and  argument. 

The  notary  before  whom  Traugh's  affidavit  of  contest  was  made  was 
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Mr.  Charles  H.  Hantiugton,  a  member  of  the  firm  of  HantiDgton  Brotb« 
ers,  attorDejs  in  the  case. 

The  timber-cnltare  act  provides  that  the  affidavit  of  applicant  to  en- 
ter may  be  made  before  •  •  •  any  "officer  authorized  to  admin- 
ister oaths  in  the  district  where  the  land  is  sitaated." 

Bule  3  of  the  Rules  of  Practice  of  this  office  provides  that  in  contest 
cases  an  affidavit  must  be  filed  by  the  contestant  with  the  register  and 
receiver,  fully  setting  forth  the  grounds  of  contest.  Rule  4  provides 
for  corroborating  affidavits  in  cases  therein  mentioned.  No  officer  is 
specifically  designated  as  a  proper  officer  before  whom  these  affidavits 
should  be  made.  They  may  be  made  before  any  officer  authorized  to 
administer  oaths  in  the  district  where  the  land  is  situated. 

Whether  an  officer  is  qualified  to  administer  oaths  or  not  is  to  be  as- 
certained by  the  law,  whether  State,  Territorial,  or  national,  as  the  case 
may  be,  under  which  his  authority  is  claimed  to  be  derived. 

Section  1778  of  the  Revised  Statutes  of  the  United  States  provides 
that  notaries  public  may  administer  oaths  in  all  cases  in  which,  under 
the  laws  of  the  United  States,  justices  of  the  peace  of  auy  State  or  Ter- 
ritory may  do  so. 

The  qualification  of  justices  of  the  peace  and  of  notaries  public  to  ad- 
minister oatbs  generally  comes  from  local  law,  and  not  from  Federal 
authority.  They  are  authorized  under  certain  laws  of  the  United  States 
to  administer  particular  oaths  by  virtue  of  their  general  qualification 
under  State  or  Territorial  laws. 

Where,  as  in  the  timber-culture  laws,  the  Federal  statute  provides 
that  an  affidavit  may  be  made  before  any  officer  authorized  to  admin- 
ister oaths,  such  affidavits  may  be  made  before  any  State  or  Territorial 
officer  who  is  so  authorized  by  the  laws  of  the  State  or  Territory.  If 
he  is  not  so  authorized,  he  cannot  take  such  affidavit.  If  there  are  any 
restrictions  upon  the  exercise  of  his  official  functions  under  local  laws, 
those  restrictions  render  his  official  acts  under  the  laws  of  the  United 
States  without  authority  in  any  case  to  which  such  restrictions  are  ap- 
plicable. 

Section  468  of  the  civil  code  of  Dakota  provides  that  affidavits  may 
be  made  before  any  person  authorized  to  take  depositions. 

Section  473  provides  that  the  officer  before  whom  depositions  are 
taken  "must  not  be  a  relative  or  attorney  of  either  party,  or  otherwise 
interested  in  the  event  of  the  action  or  proceeding." 

A  notary  public,  or  other  officer  holding  office  under  the  laws  of  Da- 
kota, is  not  therefore  authorized  by  those  laws  to  take  affidavits  or 
depositions  in  any  case  in  which  he  is  employed  as  an  attorney,  or  in 
which  he  is  otherwise  interested,  or  if  he  is  a  relative  of  either  party. 

Not  being  authorized  under  the  laws  of  Dakota  to  administer  oaths 
in  any  such  case,  he  is  not  qualified  under  the  laws  of  the  United  States 
to  administer  such  oaths. 

But  if  the  Territorial  code  did  not  prohibit  attorneys  from  talung  afi&- 
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davits  in  cases  in  which  they  are  interested,  they  could  not  be  allowed 
to  do  80  in  the  practice  of  this  office.  The  reason  of  the  law  is  the  rea- 
son of  the  rale,  and  the  rule  has  heretofore  been  established  in  respect 
to  clerks  of  courts,  and  is  equally  applicable  to  other  officers.  An  officer 
who  is  also  an  attorney  at  law  or  in  fact  cannot  act  officially  and  pro- 
fessionally  at  the  same  time.  His  official  acts  must  be  free  from  personal 
interest  or  they  cannot  be  recognized  as  entitled  to  due  faith  and 
credit. 

Attorneys  of  record  in  cases  before  the  courts  are  regarded  as  dis- 
qualified from  administering  oaths  in  such  cases,  and  attorneys  in  cases 
before  this  office  must  likewise  be  so  regarded. 

Your  decision  is  approved,  and  the  appeal  dismissed. 


DISBABRED^NOTABY  PUBLIC. 

An  attorney  disbarred  from  practice  is  not  prevented  thereby  from  performing  his 
duties  as  a  notary  public. 

Commissioner  McFarland  to  JJ.  B.  VaughUy  Pembindj  DaJc.^  October  1, 

1883. 

Sm :  In  reply  to  your  letter  of  the  22d  ultimo,  I  have  to  advise  you 
that  an  attorney  disbarred  from  practice  before  this  and  district  land 
offices  is  not  thereby  prevented  from  exercising  the  duties  of  notary 
public,  and  such  fact  of  itself  does  not  in  any  way  affect  affidavits  taken 
before  him  as  such  notary. 


foweb  of  attobnet—disbabbed^substitution.  . 

Berby  and  Emery. 

A  power  of  attorney  given  to  an  attorney  while  disbarred  may  be  used  after  his  re- 
instatement. Such  attorney  cannot  substitute  another  attorney  unless  Ma 
power  contains  a  provision  to  that  effect  or  the  substitution  is  ratified  by  the 
principal. 

The  oath  required  by  circular  instructions  of  December  15,  1882,  must  accompany  a 
soldier's  filing. 

Secretary  Teller  to  Commissioner  McFarlandj  April  12,  1884. 

SiB:  I  have  considered  the  appeals  of  George  Berry  and  Horatio  G. 
Emery  from  your  decision  of  April  19, 1883,  rgjecting  their  re8X)ective 
applications  (through  an  agent)  to  file  soldiers'  declaratory  statements 
upon  certain  tracts  in  the  Enron,  Dak.,  land  district. 

It  appears  that  January  31, 1883,  the  parties,  respectively,  appointed 
James  L.  Ayers,  of  Iluron,  Dak.,  their  agent  to  flle  for  them  soldiers' 
declaratory  statements  upon  the  tracts  in  question.  Ton  rejected  the 
applicatioits  made  under  these  powers  of  attorney,  for  the  reason  that 
A^W S  ^as  4i8l)af re4  ff om  practice  as  m  attorney  i^fojpe  th9  IfiiM  ©©• 
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partment  December  22,  I8829  and  was  not  reinstated  until  April  13, 
1883,  and  that  the  powers  to  Ayers,  executed  pending  his  disbarment, 
could  not  be  recognized. 

Perhaps,  in  view  of  Ayers's  reinstatement  because  of  doubt  of  the  truth 
of  the  allegations  npon  which  he  was  disbarred,  this  objection  might  bo 
overlooked  were  there  not  other  fatal  ones.* 

It  appears  that  by  a  power  of  attorney  dated  February  14,  1883, 
Ayers  substituted  for  himself  and  appointed  one  Grofoot  to  act  as  the 
agent  of  Berry  and  Emery  in  the  matter  of  these  homesteads.  There 
was  no  power  of  substitution  in  either  of  the  powers  from  Berry  and 
Emery  to  himself,  and  Ayres  was  therefore  without  authority  to  substi- 
tute Grofoot.  Under  section  2300  of  the  Bevised  Statutes  a  soldier's 
declaratory  statement  may  be  filed  '^as  well  by  an  agent  as  io  person." 
Bat  in  this  as  in  other  cases  an  agent  cannot  appoint  a  sub-agent  unless 
expressly  authorized  so  to  do.  In  such  case  the  sub-agent  appointed 
without  authority  becomes  only  the  agent  of  the  agent,  and  not  the 
agent  of  the  principal,  unless  his  appointment  is  ratified  and  confirmed 
by  the  principal,  of  which  there  is  no  evidence  in  this  case.  The  sub- 
stitution of  Grofoot  is  therefore  without  force,  and  his  acts  cannot  be 
recognized. 

Besides,  under  your  circular  of  December  15, 1882,  the  agent  in  this 
class  of  cases  is  required  to  file  his  own  oath  that  he  has  no  interest, 
either  present  or  prospective,  direct  or  indirect,  in  the  claim;  that  the 
same  is  filed  for  the  sole  benefit  of  the  soldier,  and  that  no  arrangement 
has  been  made  whereby  the  agent  has  been  empowered  at  any  future 
time  to  sell  or  relinquish  such  claim,  either  as  agent  or  by  filing  an 
original  relinquishment  of  the  claimant.  This  oath  has  not  been  filed 
either  by  Ayres  or  Grofoot  in  either  of  these  cases.  For  these  reasons 
I  affirm  your  decision  and  dismiss  the  appeals. 

The  cases  of  Berry  and  Emery  are  distinct  cases  and  have  no  relation 
to  each  other,  but  you  transmit  them  as  one.  In  order  that  each  case 
may  have  its  appropriate  record  status,  and  thus  avoid  confusion  of 
names,  dates,  and  rulings  upon  the  docket  of  this  Department,  you 
have  been  heretofore  requested  to  direct  that  each  separate  case  be 
transmitted  by  itself,  and  I  again  call  your  attention  thereto. 


5.  CEBTIOBABI. 

SHOWING  NECESSABT. 

William  Fuller. 


'hb  applicant  for  a  certiorari  must  iavariably  make  a  prima  facie  showing  of  matter 
for  supervision  and  requiring  departmental  intervention. 

Secretary  Teller  to  Commisioner  McFarlandj  October  3,  1883. 

Bib  :  I  have  oonsidered  the  application  of  William  Fuller  (filed  In  the 
loccA  olftce^  Grau(}  Forks,  Dak.,  tlie  IStb  ultimo,  b^  Jf  Of.  Haiailt;oP| 
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his  attorney)  for  a  certiorari  under  Bale  83  of  Practice,  in  re  McQuinn 
V.  Fuller,  involving  timber-culture  entry  ^o.  393  of  the  NW.  J  of  Sec. 
33,  T.  160,  E.  52,  Grand  Forks,  Dak. 

The  paper  is  duly  verified,  but  does  not  state  what  action,  if  any,  has 
been  had  in  the  premises,  nfr  is  there  filed  a  copy  of  any  ruling,  order, 
or  decision  at  any  time  made  by  you  therein,  as  a  basis  for  specifications 
of  error  on  the  part  of  the  applicant. 

It  should  be  observed  that  the  applicant  for  a  certiorari  must  invari- 
ably make  a  prima  facie  showing  of  matter  subject  to  supervision,  and 
requiring  departmental  intervention  to  prevent  such  undue  haste  in  the 
issuance  of  patents  or  otherwise  under  your  decisions  as  might  jeopard 
the  rights  of  parties  litigant. 

The  matter  subject  to  supervision  must  be  so  presented  that  a  reason- 
able presumption  is  raised  in  the  eye  of  the  law  that  there  has  been 
such  error  or  oversight,  or  at  least  there  must  be  such  showing  in  the 
application  as  will  convince  the  Department  that  a  proper  administra- 
tion of  the  public  business  requires  its  intervention,  in  order  to  prevent 
undue  haste,  or  possibly  injury  to  important  and  valuable  interests. 
(Wight  V.  St.  Bernard  M.  Co.,  9  Oopp,  9.) 

But  from  applicant's  own  meager  showing  it  appears  that  he  baa 
no  legal  status  before  this  Department,  and  this  by  reason  of  his  failure 
to  appeal  from  some  decision  of  yours,  which,  ipsofactOjia  a  finality. 

The  application  is  not  within  the  rule,  and  is  accordingly  denied. 


6.  CONTEST. 

SECOND— FIRST  UNADJUDICATED. 

Snavelt  V.  Flick. 

A  second  contest  cannot  be  initiated  against  an  entry  nntU  the  first  contest  has  been 
finally  adjudicated,  except  where  sucb  first  contest  is  illegal  in  its  inception. 

Commissioner  McFarland  to  register  and  receiver,  MeCooJcj  Nebr.,  October 

25,  1883. 

Gentlemen:  For  informality  in  the  manner  of  service  of  notice,  aud 
other  errors  api)earing  in  the  record,  this  oflBce,  under  date  of  July  21, 
1883,  dismissed  the  case  of  Rufus  M.  Suavely  v.  John  Flick,  involving 
homestead  entry  !N^o.  1,332,  made  June  21, 1879,  upon  the  K".  J  NW.  J, 
SE.  i  NW.  i,  and  NE.  i  SW.  i,  21,  2  N.,  30  W.,  and  allowed  the  plain- 
tiff sixty  days  within  which  to  appeal  from  its  said  action. 

I  am  now  in  receipt  of  your  letter  of  the  3d  instant,  from  which  it 
appears  that  on  September  24, 1883,  Morillo  A.  Spanldlng  applied  to 
contest  said  entry,  but  his  application  was  rejected  on  the  ground  that 
the  prior  case  of  Snavely  v.  Flick  was  still  pending  and  undecided — 
the  sixty  days  allowed  Suavely  within  which  to  appeal  not  having  then 
expired.    It  further  appears  that  oo  October  1^  1883^  the  contestant^ 
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Suavely,  appeared  at  your  office  and  filed  waiver  of  right  of  appeal, 
whereupon  Daniel  A.  Clements  applied  to  contest  said  entry. 
Yoa  ask  for  instmctions  on  the  following  points: 

First.  Was  the  entry  subject  to  Spanlding's  contest  T 
Second.  If  not,  did  the  waiver  by  Suavely,  of  his  right  of  appeal, 
render  the  entry  subject  to  contest  by  the  next  legal  applicant  T 

In  reply  to  yoar  questions  I  have  to  state  that  it  was  held  by  this 
office,  in  the  case  of  Schneider  v.  Bradley  (9  Gopp,  64),  that,  ^<as  a  con- 
dition precedent  to  the  right  of  initiation  of  a  second  contest  against 
the  same  entry,  the  former  case  must  have  been  finally  adjudicated ; 
and  this  state  of  a  case  is  not  reached  until  determination  of  the  ques- 
tion of  appeal,  either  by  waiver,  by  failure,  or  by  prosecution  to  a  final 
decision."  {Vide  also  raling  of  the  Department  in  Van  Ostrand  v. 
Lange,  9  Gopp,  7.) 

It  is  true  that  it  was  held  by  the  Department  in  the  case  of  Bivins  v. 
Snelly  (10  Gopp,  212),  that  a  pending  contest  is  no  bar  to  the  initiation 
of  another  contest  against  the  same  entry ;  but  it  will  be  observed  that 
this  is  so  only,  ^^  where  the  first  contest  is  not  supported  by  law  " — is 
illegal  in  its  inception. 

A  contest  that  was  properly  instituted,  but  dismissed  from  some  de- 
fect or  informality  subsequently  arising  in  the  proceedings,  would  not 
therefore  come  within  the  purview  of  said  ruling. 

You  will,  therefore,  be  governed  accordingly  in  the  disposition  of  the 
cases  referred  to  in  your  letter.    •    •    • 


8tban0eb  to  the  becobd^affidavit^jmendment. 

May  v.  Hah. 

The  motion  of  a  stranger  to  the  record  in  case  of  contest  should  not  be  accepted. 
Where  there  are  two  witnesses  to  the  affidavit  initiating  contest,  one  of  whom  is  an 

attorney  in  the  case,  the  contest  should  not  be  dismissed,  as  one  witness  is 

enough. 
Informalities  in  affidavit  of  contest  can  only  be  taken  advantage  of  on  the  day  set  for 

hearing,  and  then  only  by  a  party  to  the  record ;  if  not  thus  tskken  advantage  of, 

the  informalities  are  considered  waived.    If  objection  is  made,  the  affidavit  may 

be  amended,  or  the  motion  allowed. 

Commissioner  McFarland  to  register  and  receiver^  Hurortj  Ddk.j  October 

31, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  the  12th  instant,  trans- 
mitting the  appeal  of  Theron  B.  May,  from  your  action  rejecting  his 
contest  against  timber-culture  Ko.  5,462,  by  Albert  C.  Ham,  for  SE.  J 
17, 112,  03,  made  September  10, 1880. 

The  facts  are  as  follows :  May  filed  said  contest  January  8,  1883, 
alleging  as  follows:  ^^That  the  said  Albert  G.  Ham  has  wholly  aban- 
doned said  tract,  for  more  than  one  year  since  making  said  entry,"  &c.; 
this  yoa  accepted,  and  ordered  beariog  tbereon  for  October  9, 1883, 
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On  September  11, 1883,  upon  a  motion  by  John  Carroll,  a  stranger 
to  the  record,  you  dismissed  May's  contest,  and  made  thereon  the  fol- 
lowing annotation,  viz : 

Within  contest  dismissed;  affidavit  of  contest  does  not  setup  grounds 
sufficient  for  a  cause  of  action;  allegations  not  specific  in  this;  the 
party  does  not  set  up  wherein  the  claimant  has  not  complied  with  the  tree 
claim  law,  and  for  the  reason  that  one  of  the  witnesses  to  affidavit  of 
contest  is  an  attorney  in  the  case. 

From  this  action  May  appeals. 

On  reviewing  the  case,  I  think  the  appeal  well  taken,  as  you  have 
been  repeatedly  instructed  not  to  accept  a  motion  from  a  stranger  to 
the  record,  also  the  fact  that  one  of  the  witnesses  to  the  affidavit  of 
contest  is  an  attorney  in  the  case  does  not  invalidate  the  name,  as  one 
witness  is  sufficient. 

When  a  contest  is  by  you  accepted  and  hearing  thereon  ordered,  any 
informality  in  the  affidavit  of  contest  can  only  be  taken  advantage  of 
on  the  day  set  for  hearing,  and  then  only  by  a  party  to  the  record. 

Your  proper  course  should  therefore  have  been  to  await  the  day  set 
for  hearing,  and  if  the  defendant  failed  to  take  advantage  of  the  infor- 
mality, such  informality  should  have  been  considered  waived  (see  Gould 
V.  Weisbecker,  0.  L.  O.,  vol.  9,  p.  151) ;  but  should  the  defendant  take 
advantage  of  the  same,  and  make  a  motion  to  dismiss  thereon,  your 
proper  course  should  be,  either  to  grant  the  motion  or  allow  the  con- 
testant to  amend  his  affidavit  so  far  as  to  make  the  allegations  specific. 
(See  Austin  v.  Eice,  C.  L.  O.,  vol.  9,  p.  151.) 

As  the  day  set  for  hearing  is  now  passed,  and  as  the  contestant  seems 
to  be  acting  in  good  faith,  you  will  allow  him  to  amend  the  charges 
and  proceed  thereon. 

Inclosed  find  the  affidavit  of  contest  by  May,  and  proceed  as  above 
directed. 


WITHDRAWAL  OF  CONTESTANT—DEPOSIT  FOB  EXFENSES-SECOND  CON- 
TEST. 

A  motion  for  withdrawal  of  contest,  whether  verbal  or  writteu,  at  or  before  the  day 
of  trial  is  only  an  interlocutory  proceeding,  and  will  be  decided  on  the  day  of 
the  trial. 

Money  deposited  to  meet  the  expenses  of  a  contest  should  not  be  refunded  until  the 
contest  is  finaUy  determined ;  only  the  balance  unexpended  should  then  be  re- 
turned. 

A  second  contest  cannot  be  initiated  until  the  first  one  is  properly  ended. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Nioirara^  Hfehr.^ 

yovember  20,  1883. 

Gentlemen:  I  am  in  receipt  of  the  receiver's  letter  of  the  26th 
ultimo,  wakins  inquiry  ^)iether  or  not  \^here  a  contest  is  regularly  in* 
sUt^teA  w4  wiW»cirawp  bjr  the  copt^stant  prior  to  \i^e  day  C3fe4  fa? 
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bearing,  the  local  officers  are  warranted  in  allowing  another  contest  to 
be  institnted  against  the  same  tract  by  any  otJier  party  between  the  day 
of  such  withdrawal  and  the  day  of  hearing;  also  is  the  receiver  author- 
i2ed  to  retnm  the  money  deposited  to  defray  expenses  of  contest  at  the 
time  of  sach  withdrawal  of  contest-,  or  on  day  of  hearing!  The  case  of 
De  Laney  v.  Bowers,  reported  in  Copp's  L.  O.,  vol.  10,  p.  67,  appeara  to 
answer  the  first  inquiry  in  the  negative.  In  that  case  it  was  held  that, 
<^when  a  contest  has  been  regularly  instituted,  and  the  contestant 
withdraws  at  or  before  the  day  fixed  for  trial,  he  will  be  regarded  as 
in  defaalt,  and  the  case  will  proceed  and  be  decided  accordingly^; 
in  other  words,  that  a  motion  for  withdrawal  of  contest,  verbal  or  writ- 
ten, whether  at  or  before  the  day  set  for  trial,  is  only  an  interlocutory 
proceediqg,  and  ^Hhe  case  will  proceed  and  be  decided  accordingly," 
that  is,  on  the  day  of  trial.  Under  this  view  of  your  inquiry,  and  well- 
established  rules  of  common -law  practice,  in  the  absence  of  any  law  es- 
tablishing a  different  rule,  it  woiild  be  manifestly  improper  to  allow 
another  contest  to  be  instituted  upon  a  tract  before  a  prior  one,  legally 
institnted,  was  disposed  of.  The  foregoing  seems  also  to  answer  the 
second  inquiry  as  well,  for  the  reason  that  receivers  are  not  authorized 
to  return  money  deposited  to  defray  expenses  of  contest  until  the  con- 
test is  withdrawn  or  other  fijial  action  taken — decided-^on  the  day  of 
trial,  and  then  only  the  unexpended  balance.  Any  other  course  of  pro- 
cedure is  liable  to  confuse,  to  be  misunderstood,  and  often  vexatious. 


bule  no.  1  of  fbactice--changjb  of  entry— ibbegulae  eeabing. 

Johnson  v.  Bubke. 

Practice  rule  1  aUows  the  initiation  of  contests  against  aUeged  abandoned  or  forfeited 
homeetead  or  timber-cultnre  entries  by  any  person,  whether  in  interest  or  not, 
but  in  all  other  cases  (including  pre-emptions)  only  by  a  party  in  interest. 

In  view  of  the  irregnlar  hearing  in  this  case  the  contestant  acquired  no  rights  and 
the  timber-cnltnre  entry,  made  after  relinquishment  of  a  pre-emption  claim  by 
the  contestee,  is  allowed  to  stand. 

Secretary  Teller  to  Commissioner  McFarlandy  November  22, 1883. 

Sm:  I  have  considered  the  case  of  John  Johnson  t^.  Dominick  J. 
Burke,  involvlDg  the  KW.  |  of  Sec.  25,  T.  124,  B.  46,  Benson,  Minn.,  on 
appeal  by  Johnson  A*om  your  decision  of  October  30, 1882,  dismissing 
the  contest. 

It  appears  that  January  29, 1881,  Burke  filed  pre-emption  declaratory 
statement  for  the  tract,  and  that  October  4  follo\?iDg  Johnson  filed  an 
affidavit  of  contest  against  him,  alleging  his  abandonment  and  change 
of  residence  lltom  the  tr^Ptf  ^T)4  bl^  f^ilur^  to  settle  on  a;id  qpHivate  it 
as  required  by  law. 

Pr^tice  rp}e  1  aUows  the  ii4tiat;iQn  of  pontes^  ag^i^st  ^lef^ed  aha^r 
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doned  or  forfeited  homestead  or  timber-culture  entries  by  any  person, 
whether  in  interest  or  not;  but  in  all  other  cases  (including  preemp- 
tions)  only  by  a  party  in  interest.  When  Johnson  initiated  this  contest 
he  was  a  stranger  to  the  record  and  without  interest.  His  contest  was, 
therefore,  irregularly  brought  and  irregularly  allowed  by  the  local  offi- 
cers, and  could  acquire  no  validity  except  by  consent  of  Burke,  which 
does  not  appear. 

Besides,  as  it  does  not  appear  that  notice  of  the  contest  was  served 
on  Burke,  and  he  never  waived  the  want  thereof,  the  subsequent  pro- 
ceeding's were  wholly  without  eflfect. 

It  appears  also  that  upon  January  4, 1882,  the  day  assigned  for  the 
hearing,  Johnson  moved  for  a  continuance,  which  was  refused,  and  the 
case  was  dismissed,  whereupon  Burke  filed  a  relinquishment  of  his  pre- 
emption claim  and  made  timber-culture  entry  of  the  tract.  Upon  Jan- 
uary 6  Johnson  applied  to  enter  the  tract  under  the  homestead  law, 
which  was  refused  by  reason  of  Burke's  entry. 

The  appeal  raises  sundry  questions  growing  out  of  the  last  mentioned 
facts.  Had  the  contest  been  a  regular  and  valid  proceeding,  Johnson 
would  have  acquired  a  preference  right  to  enter  the  tract  upon  Burke's 
relinquishment,  filed  pending  the  contest  under  the  act  of  May  14, 1880 
(Johnson  v.  Halvorson,  Copp,  July,  1881),  but  it  being  irregular  and  in- 
valid,  and  Johnson  having  acquired  no  right  thereby,  Burke  had  the 
right  to  relinquish  his  filing  as  he  pleased,  without  reference  to  any 
question  or  right  growing  out  of  the  contest,  and  thereafter  to  make  his 
timber- culture  entry.  This  was  an  appropriation  of  the  tract,  and  John- 
son's subsequent  application  was  properly  rejected. 

Your  decision  is  affirmed. 


stranger  to  record. 
Hanson  v.  Howe. 

It  is  contrary  to  the  law  and  practice  to  permit  the  dismissal  of  a  contest  regularly 
initiated  merely  on  the  motion  of  a  stranger  to  the  record,  without  notice  to  the 
contest  an  ty  and  prior  to  bearing. 

Secretary  Teller  to  Commissioner  McFarlandj  April  24, 1 884. 

Sib  :  I  have  considered  the  case  of  Nels  B.  Hanson  v.  John  K.  Howe, 
as  presented  by  the  appeal  of  George  M.  Mills  from  your  decision  of 
September  21, 1883,  overruling  his  motion  to  dismiss  the  contest  initi- 
ated by  Hanson  against  Howe's  timber-culture  entry  No.  4,C62  (Sioux 
Falls  series)  for  the  SE.  J  of  Sec.  15,  T.  112,  E.  CO,  Huron,  Dak. 

Howe  made  his  entry  June  7, 1880,  and  some  time  in  August,  1883. 
Hanson  began  contest,  alleging  in  his  affidavit  "  that  the  said  John  K. 
Howe  has  wholly  abandoned  said  tract  for  more  than  one  year  since 
making  said  entry  and  next  prior  to  the  date  herein  >  that  the  said 
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tract  is  not  caltivated  by  said  party  ns  required  by  law;  that  he  has 
failed  to  break  five  acres  upon  said  tract.'' 

August  13, 1883,  the  local  office  issued  notice  for  i)ublicatioD,  directed 
to  Howe,  and  fixing  the  day  lor  hearing  on  October  8, 1883. 

August  29^  1883,  the  attorney  of  George  M.  MUls,  who  desired  to  con- 
test Howe's  entry,  appeared  at  the  local  office,  and,  so  far  as  the  record 
shows,  without  notice  to  Hanson,  moved  the  dismissal  of  Hanson's  con- 
test, on  the  ground  of  the  indefinite  nature  of  the  allegations  made  in 
his  affidavit  of  contest.  The  motion  was  sustained  and  Hanson  ap- 
l)ealed. 

Ton  held  that  the  contest  should  not  have  been  dismissed  for  the  de- 
fect existing  in  the  affidavit,  that  Hanson  should  have  been  permitted 
to  amend,  and  directed  the  local  office  to  allow  Hanson  to  proceed  with 
his  contest.    Mills  appealed. 

In  all  respects,  save  the  one  above  noted,  Hanson  appears  to  have  fully 
come  within  the  law  and  the  rules  regulating  the  initiation  of  timber  cult- 
ure contests.  In  pursuance  of  your  decision  he  furnished,  on  October 
8, 1883,  evidence  showing  that  Howe  had  failed  to  comply  with  the  law  in 
the  matter  of  breaking,  cultivating,  and  planting,  and  the  local  office,  on 
such  showing,  recommended  the  cancellation  of  Howe's  entry.  Howe 
made  default,  and  no  appeal  was  taken  on  his  behalf  from  the  decision 
of  the  local  office. 

Hanson's  affidavit  had  been  accepted  and  notice  issued  thereon.  It 
was  broad  enough  in  its  allegations  to  sustain  a  charge  respecting 
Howe's  failure  to  comply  with  the  law,  hence,  under  the  circumstances, 
amendmeDt  was  not  necessary.  The  only  person  entitled  to  complain  of 
a  want  of  particularity  in  the  affidavit  was  Howe,  but  he  made  default. 
If  Howe  on  the  day  of  hearing  had  appeared  and  objected  to  proceed- 
ing under  the  information  in  its  original  form,  and  his  objection  had 
been  held  good,  the  right  of  amendment  would  have  been  accorded  to 
Hanson.  If  Hanson  in  his  amended  pleading  set  forth  new  matter^  it 
might  have  furnished  proper  grounds  for  a  continuance.  This  being 
true,  it  follows  that  Mills  had  no  right  to  be  heard  at  any  stage  of  the 
proceedings.  To  permit  the  dismissal  of  a  contest  regularly  initiated, 
on  the  motion  of  a  stranger  to  the  record,  without  notice  to  the  contest* 
ant,  and  prior  to  the  day  of  hearing,  would  be  to  adopt  a  rule  contrary 
to  all  procedure  in  courts  of  law,  that  would  lead  to  great  confusion  in 
the  practice  before  your  office  and  this  Department,  and  effectually  de- 
prive the  original  contestant  of  his  day  in  court. 

With  the  modification  indicated  your  decision  is  affirmed. 

On  the  receipt  of  the  papers  herewith  returned,  transmitted  with 
your  letter  of  February  25, 1884,  you  will  take  such  action  on  the  evi- 
dence submitted  by  Hanson  as  to  you  seems  proper. 
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7.  EXAMINATION  OP  BECORD. 

An  attorney  or  other  person  who  has  not  entered  an  appearance  Id  a  contest  caae,  or 
who  has  no  direct  interest  therein,  not  permitted  to  inspect  papers  in  snoh  case. 

Commissioner  McFarland  to  register  and  receiver ^  Ruronj  Ddk.y  September 

28,  1883. 

Gentlemen  :  lu  respooBe  to  the  register's  letter,  dated  Washington, 
D.  C,  September  21, 1883,  asking  to  be  advised  whether  an  attorney  or 
other  person  who  has  not  entered  an  appearance  in  a  contest  case,  or 
who  has  no  direct  interest  therein,  can  have  the  privilege  of  inspecting 
papers  in  such  cases,  I  have  to  state  that  such  persons  cannot  have  sachL 
privilege,  and  that  you  have  the  authority  to  refuse  to  recognize  them 
under  these  circumstances. 


OLD  CONTESTS— NEW  LAND  OFFICES. 

Decisions  relating  to  contests  iDvolvingland  transferred  to  a  new  office  should,  when 
received  at  the  old  office,  be  promptly  forwarded  to  the  new.  The  fees  for  issn- 
iDg  notices  in  such  cases  belong  to  the  new  register. 

Commissioner  McFarland  to  register  and  receiver j  North  Platte^  Nebr.^ 

October  24,  1883. 

Gentlemen:  It  occasionally  happens  where  a  new  district  land 
ofiBce  has  been  established,  embracing  land  that  was  formerly  included 
in  the  district  of  some  other  office,  that  the  decisions  of  this  office,  in- 
volving cases  covering  land  situate  in  the  new  district,  are  inadvertently 
mailed  to  the  old  or  former  office. 

In  such  cases  it  is  the  duty  of  the  local  officers  to  forward  such  de- 
cisions immediately  to  the  new  office,  and  promptly  notify  this  office  of 
such  fact. 

The  foregoing  is  promulgated  because  of  a  letter,  dated  the  ISth  in- 
stant, of  which  I  am  in  receipt,  from  the  register  of  the  lately  established 
district  land  office  at  Valentine,  Nebr.,  wherein  he  states  that  on  the 
opening  of  that  office  some  fifteen  contests  were  transferred  there  from 
your  office,  but  that  the  notice  of  cancellation  by  this  office  of  the  en- 
tries involved  therein  having  erroneously  been  sent  to  your  office,  the 
register  thereat  claims  that  the  fee  for  notice  to  the  parties  of  cancella- 
tion belongs  to  him. 

But  the  register  of  your  office  is  not  so  entitled,  for  it  is  not  within 
his  jurisdiction,  but  that  of  the  register  of  the  new  office  at  Valentine, 
to  issue  such  notice. 

Therefore,  in  like  cases  hereafter  arising,  you  will  be  governed  ac« 
cordingly. 
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OF  WITNESSES. 

Weaks  V.  Cobb. 

Witnesses  to  a  land  office  contest  are  not  sommoned,  nor  is  a  sobposna  issued. 
The  question  of  paying  fees  to  witnesses  is  one  that  does  not  concern  the  local 
officers. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Natchitoches^  La.^ 

November  23, 1883. 

Gentlemen  :  I  am  in  receipt  of  the  receiver's  letter  of  the  18tb 
ultimo,  in  which  he  refers  to  the  case  of  D.  B.  Weaks  r.  J.  B.  Cobb,  in- 
volving homestead  entry  No.  2,196,  and  states  that  defendant  had  two 
witnesses,  who  appeared  at  yonr  office  on  the  day  of  trial,  who  did  not 
testify,  bat  who  nevertheless  claimed  pay  for  attendance  nnder  snm- 
mons  from  the  contestant.  He  askH  whether  the  contestant  is  required 
under  the  rales  to  pay  said  witnesses  their  fees.  He  also  asks  to  be 
informed  whether  or  not  the  fees  of  the  witness  on  both  sides  are 
incident  to  a  contest,  and  required  to  be  paid  by  the  contestant. 

In  reply,  I  have  to  inform  yon  that  in  cases  before  local  offices  the 
witnesses  are  not  summoned ;  there  is  no  such  thing  as  a  sabpcBna  for 
witnesses  in  such  cases.  The  parties  are  notified  to  appear  with  their 
witnesses.    The  appearance  of  the  witness  is  voluntary. 

This  office  does  not  assume  to  decide,  as  between  the  party  and  his 
witnesses,  whether  or  not  there  is  any  obligation  to  pay  witness  fees. 

Rnle  59  of  the  Eules  of  Practice,  prescribes  what  costs,  and  what  costs 
only,  can  be  charged  to  the  parties,  and  witness  fees  are  not  included 
therein. 

Tour  attention  is  invited  to  said  rule,  and  I  am  of  the  opinion  that 
the  questions  propounded  by  the  receiver  are  ones  over  which  you  need 
not  give  yourself  any  anxiety. 


9.  FIKAIi  PROOF. 

i?.  8.  2294^ALABAMA^CIBCUIT  COURT. 

The  coort  referred  to  in  section  2294  Rev.  Stat.,  is  in  Alabama  the  circuit  conrt.  Un- 
der act  of  March  3,  1877,  certain  proof  may  be  taken  before  the  Judge  or  clerk  of 
any  conrt  of  record. 

Commissioner  McFarland  to  Mr.  B.  M.  Stevens^  judge  of  probate^  Elba^  Ala. 

Sib  :  I  am  in  receipt  of  yours  of  the  27th  and  30th  ultimo,  petitioning 
for  reconsideration  of  my  decision  of  August  20, 1883,  holding  that  '^  the 
clerk  of  the  court"  named  in  section  2294  Rev.  Stat,  refers  to  the  clerk 
of  the  circuit  court,  and  not  of  the  county  court. 

In  reply  I  have  to  state  that  this  office  has  always  held  that  the  stat- 
ute alludes  to  the  court  having  original  jurisdiction,  &c.    By  the  code 
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of  Alabama  the  couuty  court  has  original  jarisdiction — concurrent  with 
the  circuit  and  city  courts — of  misdemeanors;  and  the  circuit  court  has 
original  jurisdiction  of  all  felonies  and  misdemeanors,  and  of  such  actions 
and  suits  at  law  as  are  not  cognizable  before  a  justice ;  thus  clearly  es- 
tablishing the  fact  that  the  latter  court  is,  in  your  State,  paramount  to 
the  former,  and  is  "  the  court";  therefore  I  cannot  see  any  valid  reason 
for  changing  my  opinion. 

Under  the  act  of  March  3, 1877,  which  is  amendatory  to  section  2391 
Bev.  Stat.,  final  proof  may  be  made  before  the  judge  of  the  court  of 
probate,  it  being  regarded  as  a  court  of  record;  and  under  act  of  June 
9, 1880,  amendatory  to  section  2262  Bev.  Stat,  the  final  affidavit  in  pre- 
emption and  homestead  entries  may  be  made  before  the  clerk  of  the 
county  court  or  of  any  court  of  record. 


PROBATE  JUDGES. 

What  proofs  and  papers  in  land  entries  may  be  executed  before  Jadges  of  probate 
conrts. 

Commissioner  McFarland  to  J.  B.  Eaton^  DeviVs  LakCj  Ddk.^  February 

16, 1884. 

Sib  :  In  reply  to  your  letter  of  the  4th  instant,  relative  to  the  author- 
ity of  probate  judges  in  Dakota  to  take  final  proofs  in  homestead  and 
pre-emption  cases,  I  have  to  state  that  as  probate  courts  are  courts  of 
record,  the  judge  of  probate  is  authorized,  in  his  capacity  as  "judge" 
to  take  affidavits  in  final  homestead  cases,  and  that  probate  judges 
acting  as  clerks  of  their  own  courts  are  authorized,  as  such  clerks,  to 
take  final  affidavits  in  preemption  and  commuted  homestead  cases. 
They  have,  however,  no  authority  to  take  such  affidavits  in  either  case 
at  any  other  place  than  the  county  seat  at  which  the  court  is  holden. 


10.  HEABINGS. 

EULE  ^^COITTESTS. 

GOBNO  V.  GjEBBEBa. 

Bnle  6  applies  to  hearings  in  contests  between  homestead  claimants  and  between 
homestead  and  pre-emption  claimants  also. 

Commissioner  McFarland  to  register  and  receiver^  CrooJcstony  Minn.j  July 

11, 1883. 

Gentlemen  :  On  May  9, 1883,  Owen  Como  made  homestead  entry 
No.  8,762  for  NE.  i  7, 161,  43,  his  affidavit  showing  him  to  be  a  duly 
qualified  entryman. 

On  May  31, 1883,  Johan  O.  Gjerberg  made  homestead  entry  No.  8,877 
for  said  land,  alleging  in  his  affidavit  that  he  had  ^<  settled  upon  and 
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improved  said  land  on  the  7th  day  of  May,  1883,"  and  claiming  the 
benefit  of  said  settlement  and  improvement.  The  land  is  of  the  nnof- 
fared  class. 

On  June  12,  1883,  Oorno  executed  an  affidavit  of  contest  against 
Gjerberg^s  entry,  aUeging— 

That  the  said  Johan  O.  Gjerberg  had  not  settled  upon  and  improved 
said  tract  on  the  7th  day  of  May,  1833.  That  all  the  work  he  had  ever 
done  on  the*land  above  described  was  to  assist  in  cutting  a  road  across 
one  corner  of  said  land  in  1882,  in  the  summer,  and  that  said  entry  was 
made  in  fraud  of  the  rights  of  this  affiant,  who  had  made  homestead 
CDtry  No.  8,762  for  said  land  on  the  9th  day  of  May,  1883. 

ThiB  affidavit  was  filed  in  your  office  June  21, 1883,  and  is  corrobo- 
rated by  two  witnesses. 

With  your  letter  of  June  22, 1883,  the  affidavit  of  contest  was  trans- 
mitted to  this  office,  and  you  say  : 

As  we  are  in  doubt  whether  Bule  6  of  Bules  of  Practice  covers  this 
case,  we  forward  for  instructions. 

By  the  second  paragraph  of  the  Bule  5,  referred  to,  registers  and 
receiver  are  authorized  to  order  hearings  in  ^*  contests  between  home- 
stead and  pre-emption  claimants.^  The  language  of  the  rule  Is  such, 
that  a  question  respecting  its  meaning  might  well  arTse,  viz:  whether  it 
is  intended  that  the  district  officers  may  order  hearings  in  contests  be- 
tween homestead  claimants  and  homestead  and  pre-emption  claimants, 
or  whether  their  authority  is  by  it  restricted  to  ordering  hearings  in 
contests  between  homestead  and  preemption  claimants  only.  For  your 
information  and  guidance  in  future,  I  will  state  that  this  office  construes 
the  rule  to  apply  to  hearings  in  contests  between  homestead  claimants, 
also  between  homestead  and  pre-emption  claimants.  This  case,  coming 
therefore  within  the  rule,  is  returned  herewith  for  your  action. 


PREPARED  TESTIMOlfT-^CROSS-EXAMlNATION. 

Db  Mott  V.  Day. 

A  hearing  may  be  had  on  toBtimony  prepared  by  plaintiff's  attorney  in  his  office,  if 
accepted  by  defendant's  attorney,  with  privilege  of  cross-examination. 

A€i^  Oommissioner  Harrison  to  register  and  receiver,  Bloomington, 

Nehr.y  December  20, 1883. 

Gsntlemen:  I  have  considered  the  case  of  Edwin  De  Mott  v.  Al« 
mira  M.  Day,  involving  the  latter's  homestead  entry  No.  9,438,  made 
October  19, 1881,  upon  the  E.  i  NE.  i  33,  and  W.  J  NW.  i  34,  2  If .,  22 
W.,  on  appeal  firom  your  decision  dismissing  the  case* 

It  appears  that  when  the  case  was  called  for  trial  the  plaintiff's  attor- 
ney submitted  the  written  testimony  prepared  by  him  at  his  office,  of 
plaintaft'  and  his  witnesses^  with  a  proposition  to  permit  the  defendant 
4631  L  o 16 
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to  cross-examme  the  said  witnesses;  that  the  proponitiou  was  agreed 
to  by  defendant,  but,  notwithstanding,  yon  rejected  such  testimony; 
whereupon,  the  plaintiff  failing  to  introduce  any  other  evidence,  you 
dismissed  the  contest  on  motion  of  defendant;  and  it  is  irom  said 
action  that  the  plaintiff  appeals  to  this  office. 

Your  decision  was  based  on  the  ground  that  when  both  parties  appear 
for  trial,  as  was  the  case  in  the  i>resent  instance,  the  examination  must 
be  made  orally  in  the  presence  of  the  register  and  receiver,  and  that 
the  testimony  must  be  written  down  by  one  or  the  other  of  said  officers. 

Such  is  the  regular  course  of  procedure,  but  there,  is  no  objection  to 
parties  stipulating  to  waive  oral  examination  before  the  local  officers 
and  submitting  an  agreed  statement  of  facts  or  testimony  taken  in  the 
manner  and  with  the  reservation  hereinbefore  mentioned. 

Hence,  I  think  the  evidence  offered  by  plaintiff's  attorney  should  have 
been  received  by  you,  on  agreement  of  defendant  to  accept  the  proposi- 
tion of  the  former  to  cross-examine. 

The  case  is  therefore  remanded  for  further  trial,  and  you  are  instructed 
to  allow  the  introduction  of  the  evidence  proffered  by  the  plaintiff's  at- 
torney, with  privilegeof  cross-examination  by  defendant  of  plaintiff  and 
his  witnesses,  as  agreed  upon  by  the  parties. 

At  the  proper  time  report  action  taken. 


HOUB  OF  DAT-^ADJOVENMENT, 

OBOSS  V.  BpWDCAN. 

Where  the  local  officers  fail  to  fix  the  hour  of  day  to  which  a  hearing  is  a^Jo^iriiedy 
the  parties  have  the  entire  day  in  which  to  appear. 

Commissioner  McFarland  to  register  and  receiver y  Oberlin,  Kans..  January 

3,1884. 

Gentlemen  :  I  have  considered  the  case  of  John  H.  Gross  v.  Gharles 
H.  Bowman,  involving  the  latter's  timber-culture  entry.  No.  2,234,  mad<^ 
August  29, 1878,  upon  the  SW.  i,  28,  2,  29.  The  case  is  before  me  on 
appeal  by  the  plaintiff  from  your  decision  dismissing  the  contest. 

The  contest,  it  appears,  was  instituted  April  28,  and  the  trial  set  for 
July  26, 1883,  at  10  o'clock.  When  the  case  was  called  on  tiie  lattei* 
date  both  parties  appeared  by  attorney.  The  attorney  for  defendant 
moved  a  dismissal  of  the  contest  on  the  ground  that,  when  instituting 
contest,  plaintiff  failed  to  file  application  to  enter,  as  required  by  section 
3  of  the  act  of  June  14, 1878  (Bundy  v.  Livingston,  9  Copp,  173). 
Whereupon  plaintiff'  produced  evidence  showing  that  application  to 
enter  under  the  timber-culture  law  had  been  filed  by  him,  as  required 
by  said  act.  You  therefore  overruled  defendant's  motion,  and  upon 
agreement  of  counsel  continued  the  case  to  September  24, 1883.  At 
50  minutes  past  11  o'clock,  a.  m.,  on  that  day  the  attorney  for  defend- 
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ant  api>eared  and  filed  a  motion  to  dismiss  becanse  the  plaintiff  was  in 
defaolt. 

This  motion  you  granted. 

At  1  o'clock  the  same  day  plaintiff  appeared,  by  his  attorney,  and  de- 
clared himself  ready  for  trial.  On  October  16, 1883,  an  appeal  was  filed 
by  him  from  your  decision  dismissing  the  contest;  and  in  support  of  his 
appeal  he  makes  the  point  that  as  no  time  was  fixed  when  the  ease  was 
to  be  called  on  September  24, 1883,  he  was  not  restricted  to  any  partic- 
ular hour  on  that  day  in  which  to  enter  an  appearance. 

On  the  other  hand  it  is  urged  by  defendant  that  in  the  absence  of  any 
fixed  time  the  case  stood  for  trial  at  the  same  hour  set  for  the  calling  of 
the  case  on  the  day  of  adjournment,  viz,  at  10  o'clock  a.  m. 

The  Bules  of  Practice  prescribe  that  notice  of  the  time  and  place  of 
hearing  shall  be  given.  This  rule  applies  as  well  to  adjourned  as  to 
original  hearings,  and  the  practice  in  the  one  case  should  be  the  same 
as  in  the  other.  In  neither  case  should  rights  of  parties  be  prejudiced 
by  the  adoption  of  strict  technical  rules  outside  the  Eules  of  Practice, 
nor  beyond  a  reasonable  discretion  within  those  rules. 

As  yoa  did  not  ^x  the  hour  to  which  the  hearing  was  adjourned  in 
this  case,  and  as  the  plaintiff  actually  appeared,  as  before  stated,  it  is 
my  opinion  that  you  erred  in  dismissing  the  contest  under  the  circum- 
stances. 

Your  decision  is  accordingly  reversed,  and  the  case  remanded  for 
hearing  npon  its  merits. 


11.  NOTICE. 

of  contest— to  heirs. 
Denny  v.  Taylor's  Heibs. 

The  notioe  of  contest  in  this  case  should  have  been  served  npon  the  several  heirs,  and 
not  npou  the  administrator  only.  Notice  served  upon  one  of  the  heirs  is  not  suffi* 
cient. 

Commissioner  McFarland  to  Curtis  it  Burdetty  Wdshingtofij  D.  C,  July 

31, 1883. 

Gentjlkmen:  Your  letter  of  April  14  last  was  duly  received,  asking 
in  behalf  of  Francis  M.  Denny,  for  whom  you  appear  as  attorneys,  a 
review  of  my  decision  of  October  30, 1882,  dismissing  the  case  of  said 
Francis  M.  Denny  v,  the  Heirs  or  Devisees  of  Ralph  Taylor,  deceased, 
involving  homestead  entry  No.  1,492,  made  by  said  Taylor  May  31, 1879, 
upon  the  N.  i  SW.  i,  SW.  ^  NW.  i,  2,  40  N.,  19  W.,  Duluth,  Minn. 
My  said  decision  was  based  on  the  ground  that  the  notice  of  contest 
was  defective,  in  that  it  was  served  upon  the  administrator  instead  of 
upon  the  heirs  or  legal  representatives  of  the  deceased  homestead  claim- 
ant 
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Your  request  for  review  is  made  on  the  claim  that  Denny  is  a  poor 
man  and  unable  to  undergo  the  expense  necessary  to  meet  the  require- 
ments of  my  said  decision;  that  he  has  taken  up  his  residence  and 
placed  valuable  improvements  on  the  land;  that  due  notice  was  served 
upon  George  Taylor,  who,  besides  being  the  administrator,  is  also  a 
brother  and  an  heir  of  the  deceased  homesteader;  and  that  no  one  is 
contesting  the  right  of  Denny  to  make  entry. 

While  recognizing  the  hardship  which,  under  the  circumstances  pre* 
sented  by  you,  will  necessarily  be  entailed  upon  your  client,  by  compel- 
ling him  to  bring  a  contest  de  novo  in  accordance  with  the  requirements 
of  said  decision,  I  see  no  possible  escape  from  such  a  proceeding. 

I  arrive  at  this  view  after  a  careful  consideration,  which  convinces 
me  that  to  hold  that  notice  to  one  of  the  heirs  is  sufQcient  to  put  all 
the  others  on  their  guard,  as  claimed  by  you,  would  be  unwarrantable 
as  well  as  unjast  to  those  heirs  who,  as  a  matter  of  fact,  were  not  actu- 
ally notified.  Although  notice  to  them  was  but  constructive,  they  would 
nevertheless  be  estopped  from  denying  receipt  thereof,  should  they 
apply  to  be  heard  on  that  plea  after  the  case  had  been  tried  and  decided 
against  them.  It  would  be  error,  therefore,  to  conclude  the  rights  of 
such  heirs  on  the  ground  that  the  action  of  the  administrator  and  heir, 
George  Taylor,  in  allowing  the  case  to  go  by  default  after  due  notice, 
was  the  joint  act  of  all  the  heirs. 

For  these  reasons  I  must  decline  to  modify  my  said  decision. 


signing  of. 
Hahn  v.  Spencer. 

The  notice  of  contest  must  be  signed  by  one  or  both  of  the  local  officeis.    It  cannot 
be  signed  by  a  clerk. 

Commissioner  MoFarland  to  register  and  receiver j  Lafmed^  Kans.j  Attgust 

1,1883. 

Gentlemen  :  Your  letter  of  the  24:th  ultimo  was  duly  received,  trans- 
mitting the  appeal  of  the  plaintiff  in  the  case  of  William  H.  Hahn  v. 
Ichabod  E.  Spencer,  involving  homestead  entry  No.  G587,  made  Sep- 
tember 30,  1881,  upon  the  NB.  i,  C,  24,  33. 

It  seems  that  on  the  day  set  for  hearing  the  defendant  made  special 
appearance  and  moved  the  dismissal  of  the  case,  on  the  ground  that  the 
notice  of  contest  was  not  legally  issued,  in  that  neither  the  register  nor 
the  receiver  signed  or  authorized  the  same. 

The  said  notice  appears  to  have  been  prepared  by  a  clerk  of  your 
office,  and  signed  by  him  as  follows :  "  C.  A.  Morris,  Register,  S." 

You  submit  separate  and  disagreeing  decisions. 

The  register  holds  the  notice  to  be  suflBciunt ;  the  receiver  that  it  is 
not,  and  it  is  from  the  decision  of  the  latter  that  the  plaintiff  appeals. 
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Bale  9  (No.  2)  of  Practice  prescribes  in  positive  terms  that  "it  must  be 
signed  by  the  register  and  receiver,  or  by  one  of  them." 
'I  mast^  therefore,  affirm  the  decision  of  the  receiver  in  recommending 
the  dismissal  of  the  case;  and  you  will  so  advise  the  parties  in  interest, 
allowing  the  nsnal  privilege  of  appeal. 


FUBLICATIOK-^REGISTERED  LETTER-^THIRTY DAYS. 

BUTTEBFIELD  AND  PHELPS. 

The  inBtractioDS  of  August  13, 1883,  are  not  retroactive.  Copies  of  published  no- 
tioes  must  be  mailed  to  last  kuown  address  at  least  thirty  days  in  advance  of  a 
hearing. 

C<nnm%89%(m€r  McFarJand  to  register  and  receiver ^  Fargo^  DaJcotUy  Janu- 

ary  15, 1884. 

Gentlemen  :  I  am  in  receipt,  by  reference  from  the  Department  of 
Justice,  of  a  letter  addressed  to  the  Honorable  Attorney-General  on 
December  20,  1883,  by  Messers  Butterfield  and  Phelps,  of  Montrose, 
Dak.y  relative  to  the  matter  of  mailing  by  registered  letter  a  copy  of 
the  published  notice  in  contested  cases  to  the  last  known  address  of 
each  person  to  be  notified. 

The  writers  refer  to  Eule  14  of  Practice  requiring  such  mailing,  and 
to  the  letter  of  this  oflSce  of  August  13, 1883,  addressed  to  you  (Copp's 
L.  O.,  vol.  10,  p.  189),  in  which  you  are  instructed  that  the  rule  requir- 
ing at  least  thirty  days^  notice  of  hearing,  would  be  deemed  applicable 
to  such  registered  letters,  and  they  inquire  whether  the  latter  ruling 
should  be  deemed  to  have  a  retroactive  effect,  stating,  that  under  the 
construction  of  Rule  14,  which  had  previously  prevailed  in  the  practice, 
at  district  land  offices,  registered  letters  had  been  mailed  two  weeks  in 
advance  of  hearings  instead  of  thirty  days. 

You  are  advised  that  the  instructions  of  August  13, 1883,  take  effect 
only  fipom  the  receipt  thereof  at  the  local  office.  Rule  14  of  Practice 
does  not  specify  the  time  when  a  registered  letter  shall  be  mailed.  It 
appears  to  have  been  inferentially  held  that  the  two  weeks  before  hear- 
ing, during  which  notice  under  Rule  14  is  to  be  posted  on  the  land,  is 
the  time  required  for  a  registered  letter  to  be  mailed  in  advance  of 
hearings.  This  construction  was  reasonable,  and  the  mailing  of  let- 
ters in  accordance  therewith  was  a  sufficient  compliance  with  the  rule 
prior  to  the  promulgation  of  different  instructions. 

Ton  are  moreover  advised  that  when  notice  is  given  by  publication, 
it  is  the  publication  that  constitutes  legal  notice,  not  the  registered  let- 
ter. The  latter  is  the  transmittal  of  a  copy  of  the  legal  notice,  and  is  a 
requirement  adopted  to  secure  actual  as  well  as  constructive  notice  in 
eases  of  publication.  This  requirement  must  be  observed  for  the  reason 
upon  which  it  is  founded,  and  the  rule  that  such  copies  shaU  be  mailed 
at  least  thirty  days  in  advance  of  hearings  will  be  strictly  adhered  to« 
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P  UBLICA  TIOX— POSTING. 
EMMEBT  V.  KiLPATBICK. 
When  and  how  notice  by  publication  sboald  be  given. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Hailey^  Idahoy 

February  7,  1884. 

Gentlemen:  Eeferriugto  register's  letter  of  the  25th  ultimo  in  rela- 
tion to  the  hearing  ordered  in  the  contested  case  of  Sarah  L.  Emmert 
V,  William  H.  Kilpatrick,  involving  desert-land  entry  No.  189,  Boise 
City  series,  the  register  states  that  the  whereabouts  of  Kilpatrick  can- 
not be  found,  and  asks  if  you  shall  perfect  service  of  notice  on  him  by 
publication. 

Tou  are  advised  that  the  Eules  of  Practice  prescribe  what  is  to  bo 
done  in  such  cases.  See  Bales  9  to  16  inclusive.  You  have  nothing  to 
do  with  ascertaining  the  whereabouts  of  the  party  to  be  notified.  That 
is  the  duty  of  the  contestant,  lou  issTie  the  notice  as  provided  in  Bule 
9.  The  contestant  must  serve  it.  If  he  can  make  personal  service,  he 
must  do  so.  If  he  cannot  get  personal  service,  and  makes  an  affidavit 
to  that  effect,  and  you  are  satisfied  that  personal  service  cannot  be  had, 
you  can  authorize  the  contestant  to  give  notice  by  publication.  The 
contestant  is  to  furnish  the  required  evidence  of  publication,  and  he 
must  also  post  a  copy  of  the  notice  on  the  land,  as  required  by  Bale  14, 
and  the  fact  of  such  posting  should  be  proven  by  proper  affidavit. 

If  you  do  not  know  any  address  to  which  a  copy  of  the  notice  can  be 
mailed  by  registered  letter,  as  provided  by  rule  14,  you  cannot,  of  course, 
mail  such  letter.  In  that  case  you  should  so  state  in  your  report  open 
the  hearing. 


INSANE  CLAIMANT. 

Mellett  V.  Beown.  •  ' 

Notice  of  contest  cannot  be  served  personally,  nor  on  the  snpermtendent  of  an  insane 
asylum  where  the  insane  claimant  is  confined. 

Acting  Commissioner  Harrison  to  register  and  receiver^  YanktoUj  Ddk,j 

February  7,  1884. 

Gentlemen  :  Tour  letter  of  January  26, 1884,  is  received,  transmit- 
ting the  appeal  of  William  Miilett  from  your  decision  dismissing  his 
contest  V.  James  F.  Brown,  involving  timber-culture  entry,  number 
4,085,  Yankton  series,  March  11, 1880,  for  NE.  J  SE.  J  of  17,  96,  48. 

It  appears  that  the  defendant.  Brown,  was,  at  the  time  of  initiation  of 
the  contest,  an  inmate  of  the  insane  asylum  at  Yankton,  and  service 
was  made  upon  the  superintendent  of  said  asylum  by  delivering  to  him 
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a  copy  of  the  notice  of  contest,  who  refused  to  recognize  the  same  as  au- 
thorized, or  to  allow  personal  service  upon  the  defendant.  Brown,  who 
had  at  the  time  no  duly  appointed  guardian  or  committee  of  his  person 
or  property. 

Your  decision  is  affirmed.  The  superintendent  of  the  asylum  was  the 
mere  custodian,  for  the  time  being,  of  the  person  of  the  defendant,  with- 
out any  authority  whatever  to  act  for  him,  so  far  as  is  shown. 

As  to  how  Millett  may  make  proper  service  of  notice  of  contest  is  not 
for  tliis  office  to  advise  under  the  circumstances,  but  to  approve  or  dis- 
approve of  your  action. 

Notify  the  party  hereof,  and  of  his  right  of  appeal. 


12.  TAKING  TE8TIMONT. 

PLACE^EVLE  No,  Z^— DISCRETION  OF  LOCAL  OFFICERS. 

There  ia  nothing  obligatory  in  the  rule.  Kegisters  and  receiyers  mnst  exercise  their 
diaeretion  in  permitting  testimony  in  contested  cases  to  be  taken  elsewhere  than 
at  the  local  land  office. 

CommisHcmer  McFarland  to  register  and  receiver j  WatertownjDaJcyJtme 

11, 1883. 

ObntLtBMEN  :  Tn  reply  to  your  letter  of  the  5th  instant,  relative  to 
the  proper  construction  of  amended  Bule  35  of  Practice,  you  are  in- 
formed that  paragraph  1  is  to  be  read  as  if  there  was  a  comma  after 
the  word  '*  cases,''  in  the  first  line. 

The  rule  contemplates  that  testimony  in  contested  cases,  as  well  as' 
in  hearings  ordered  by  the  Commissioner,  may  be  taken  before  United 
States  commissioner,  &c.,  near  the  land,  when  it  shall  be  so  ordered. 
There  is  nothing  obligatory  in  the  rule.  Registers  and  receivers  must 
exercise  their  discretion  in  permitting  testimony  in  contested  cases  to 
be  taken  elsewhere  than  at  the  local  land  office,  being  governed  in  every 
ioAtance  by  the  circumstances  of  the  case. 

Preferably,  testimony  should  be  taken  by  the  'district  land  officers, 
and  this  should  be  the  course  pursued  whenever  it  can  be  done  without 
involving  too  much  inconvenience  and  expense  to  the  parties. 

The  purpose  of  the  amendment  to  Bule  35  was  to  provide  a  dlffi3rent 
method  when  great  distance,  or  other  good  cause,  renders  the  alterna- 
tive course  advisable. 
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VEXATIOUS  CROSS-EXAMINATION. 

FOSTEB  V.  BbEEN. 

Vexatlona  and  irrelevant  croes-examination  and  testimony,  intended  solely  to  create 
expense,  should  be  stopped  by  the  local  officers,  unless  the  party  introdncing  it  is 
Willing  to  pay  for  the  expense  of  taking  it . 

Secretary  Teller  to  Commisaioner  McFarlandj  September  21, 1883. 

SiB:  I  have  considered  the  case  of  Boseland  L.  Foster  v.  Jeremiah 
Breen,  inrolvlDg  homestead  entry  No.  16,185,  for  the  N".  J  of  the  NE.  J 
the  SW.  i  of  the  NE. },  and  the  WW.  i  of  the  SB.  i  of  Sec.  14,  T.  8  S., 
R.  3  W.,  Concordia,  Kans.,  on  appeal  by  Poster  from  your  decision  of 
October  14, 1882,  dismissing  the  contest  for  want  of  due  proof. 

It  appears  by  the  record  that  at  a  certain  point  in  the  hearing  the  con- 
testant protested  against  the  line  of  cross-examination  pnrsned  by  coan- 
sel  for  contestee,  as  being  intended  solely  to  create  expense  and  delay, 
and  asked  that  the  local  officers  assess  the  expense  of  taking  it  npon 
the  contestee.  This  motion  was  overmled  under  Rule  41  of  the  Rules 
of  Practice,  and  on  appeal  your  office  sustained  the  decision. 

In  their  appeal  counsel  very  pertinently  remark  that  a  rule  of  practice 
should  not  be  peimitted  to  override  the  law,  which  forfeits  the  home* 
stead  upon  satisfactory  proof  of  abandonment;  and  that  the  law  is  over- 
ridden when  the  introduction  of  irrelevant  testimony,  whose  sole  pur- 
pose is  to  harass  the  contestant  and  create  expenses  beyond  his  means, 
is  required  by  a  rule  which  imposes  no  limitation  as  to  the  kind  of  testi- 
mony, and  leaves  no  discretion  with  the  local  officers  to  bar  it.  These 
are  self-evident  truths ;  but  it  is  plain  that  the  Rules  of  Practice  do  not 
contemplate  the  introduction  of  testimony  for  such  a  purpose,  or  for  any 
other  than  a  legitimate  purpose.  They  are  devised  for  the  purpose  of 
obtaining  testimony  according  to  the  rules  of  law,  and  Rule  41  merely 
reserves  for  consideration  by  your  office  testimony  as  to  the  admissi- 
bility of  which  there  may  be  reasonable  doubt.  When  it  is  clear  that 
the  line  of  cross-examination  or  the  testimony  offered  is  intended  to  vex 
or  delay  or  cause  unnecessary  expense  to  the  contestant,  the  local  offi- 
cers may,  and  they  should,  peremptorily  end  it.  In  McOarter  v.  Dunn 
(4  Land  Owner,  76),  Mr.  Secretary  Schurz  says: 

The  defendant  is  entitled  to  a  reasonoMe  and  proper  cross-examina- 
tion of  a  contestant's  witnesses.  The  local  officers  should  exercise  a 
sound  discretion  in  each  case,  and  should  they  become  satisfied  that 
the  cross-examination  is  for  the  purpose  of  creating  expense  and  delay, 
and  not  to  promote  the  ends  of  justice  byiascertaining  the  facts,  the  same 
should  be  limited. 

The  wisdom  of  this  ruling  is  apparent,  and  it  is  applicable  to  existing 

cases ;  for  the  Rules  of  Practice  are  made  in  aid  of  the  law,  and  not  to 

defeat  it. 
On  the  other  hand,  the  ruling  is  designed  to  protect  the  contestant, 

but  not  to  shut  out  testimony ;  and,  tlierefore,  when  the  local  officers 
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have  exercised  their  discretion  by  barring  testimony  on  the  grounds 
above  stated,  the  contestee  should  be  allowed  to  proceed  upon  paying 
the  additional  expense  himself. 

In  the  case  at  bar,  I  think  contestee's  counsel  conducted  the  cross- 
examinations  in  a  manner  to  cause  unnecessary  expense  and  delay;  but, 
for  the  purpose  of  this  abjudication,  it  does  not  appear  that  the  con- 
testant's  interests  are  injured  by  it.  He  alleges  that  his  means  were 
exhausted  by  the  expense  of  the  trial  at  the  point  where  it  ended,  and 
that  he  desired  to  introduce  two  other  witnesses,  particularizing  the 
facts  to  which  they  would  testify.  If  these  witnesses  were  to  testify, 
as  it  is  alleged  they  will,  to  Breen's  statements  to  them  that  he  had  sold 
Ms  homestead  right  and  abandoned  the  land,  in  my  opinion  it  would 
not  aid  contestant's  cause.  For  it  is  to  be  observed  that  his  case,  as  to 
the  alleged  change  of  residence  by  contestee,  depends  on  testimony  to 
facts  which  occurred  after  the  initiation  of  contest,  and  which  should 
have  been  excluded;  and,  as  to  the  sale  of  the  homestead  right,  it  is 
admitted  by  contestant  that  said  sale  was  not  perfected ;  consequently 
claimant's  entry  could  not  be  affected  by  any  of  this  testimony.  In  fact, 
it  is  quite  clear  that  Breen's  refusal  to  complete  the  sale  was  the  cause 
of  this  contest;  for  the  offer  to  sell  was  made  to  Foster,  and  had  Breen 
accepted  the  payment  which  Foster  swears  he  tendered,  and  which  was 
not  accepted,  there  would  have  been  no  contest. 

I  concur  in  your  opinion  that  Foster  failed  to  prove  the  alleged  aban- 
donment  and  sale,  and  afSrm  your  decision. 


BEFORE  NOTARY  PUBLIC— CONTINUANCE. 

Ebigksen  V.  Wat. 

When  a  continuance  ia  granted  by  a  notary  public,  it  should  not  extend  beyond  the 
time  set  at  the  local  office  for  examination  of  testimony. 

OammisHoner  McFarland  to  register  and  receiver^  Grand  ForkSj  Dak.j 

November  23, 1883. 

GsxTLxaiSN :  I  am  in  receipt  of  your  letter  of  July  23  last,  trans- 
mitting the  record  of  contest  in  the  case  of  Edward  B.  Ericksen  v. 
Thomas  Way,  involving  the  latter^s  homestead  entry  Ko.  5,786,  SE.  J, 
19,  U9,  58,  dated  June  19, 1883. 

Upon  examination  thereof,  it  appears  that  in  ordering  a  hearing  the 
parties  were  summoned  to  appear  before  Mills  Churchy  a  notary  public, 
at  Larimore,  Dak.,  on  May  8, 1883,  under  amended  Practice  Bule  35,  to 
respond  and  furnish  testimony  concerning  the  case. 

On  the  day  set  for  hearing  before  said  notary,  the  contestant,  Erick- 
sen, was  sick  and  unable  to  appear  in  person,  but  he  appeared  by  his 
attorney^  S.  B.  Bamett,  and  asked  that  the  hearing  be  continued  until 
May  21, 1883,  which  continuance  was  granted  by  said  notary. 
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There  is  nothing  to  show  that  any  time  was  set  for  a  hearing  at  the 
local  office  to  examine  the  testimony,  in  accordance  with  paragraph  4 
of  Practice,  Eule  35,  as  amended,  or  whether  or  not  the  continuance 
granted  extended  beyond  that  time,  if  snch  a  time  was  set. 

When  a  continuance  is  granted  by  a  notary  public,  care  should  be 
taken  that  it  does  not  extend  beyond  the  time  set  at  the  local  office  for 
examination  of  testimony,  and  enough  time  should  elapse  between  the 
termination  of  the  continuance  and  the  day  set  for  hearing  at  the  local 
office,  to  allow  the  testimony  to  be  transmitted  there  to. 


CBOaS-EXAMINATION— SOUND  DISCSETIOlf. 

How  far  redireot  and  recToss  ezamiDatioo  of  witnesses  in  contest  cases  may  be  car- 
ried.   The  local  officers  mnst  exercise  a  sonnd  discretion. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Hailey^  IddhOj 

March  4, 1884. 

Gentlemen  :  Your  letter  of  the  24th  of  December  last  was  duly  re> 
ceived,  asking  whether  it  is  proper  to  allow  an  attorney  after  introduc- 
ing a  witness  in  a  contest  case  and  examining  him,  and  the  witness  has 
been  cross-examined,  to  go  on  to  a  redirect,  and  then  after  a  recross  to 
a  further  redirect  examination  of  the  witness,  and  so  on  without  end, 
or  whether  you  are  empowered  to  enforce  the  rules  laid  down  by  Green- 
leaf  as  to  the  order  of  examining  witnesses. 

The  examination  of  a  witness  should  be  conducted  as  much  as  possi- 
sible  in  accordance  with  the  established  rules  of  evidence. 

While  I  do  not  deem  it  expedient  to  lay  down  any  fixed  rule  as  to  how 
far  the  examination  may  be  protracted  beyond  the  redirect  and  recross 
examination,  you  are  nevertheless  authorized  to  impress  upon  the  at- 
torneys the  necessity,  in  order  to  avoid  prolixity  and  delay,  of  so  con- 
ducting the  examination  that  all  the  facts  within  the  witness's  knowledge 
upon  the  issue  raised  may  be  drawn  from  him  on  his  examination -in- 
chief  and  cross-examination. 

And  where  you  have  reason  to  believe  from  the  nature  of  the  exami- 
nation that  such  a  course  is  not  being  pursued,  you.  may  personally 
direct  the  examination,  under  the  authority  delegated  to  you  by  Prac- 
tice Rule  36. 

A  rule  similar  to  that  enunciated  in  McGarter  v.  Dunn  (5  Gopp,  21) 
should  be  applied.  In  said  case  it  was  held  that  the  local  officers 
should  exercise  a  sound  discretion  in  each  case,  and  should  they  become 
satisfied  that  the  cross-examination  is  for  the  purpose  of  causing  delay, 
and  not  to  promote  the  ends  of  justice  by  ascertaining  the  fiusts,  the 
same  should  be  limited. 
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BEFORE  OFFICES  OTHER  THAN  LOCAL  LAND  OFFICERS. 
Proceedings  under  rale  35,  as  amended. 

Commissioner  McFarland  to  C.  E.  Olover^  United  States  Court  Commis- 
sioner ^  Long  PinCj  Nebr.j  March  22, 1884. 

SiB :  In  reply  to  the  inquiries  contained  in  yonr  letter  of  January  28 
last,  I  would  state  as  follows : 

First.  That  under  Pratice  Bule  No.  35,  as  amended  by  official  circular 
of  January  3, 1883,  it  is  incumbent  upon  the  local  officers  where  the  tes- 
timony in  a  contest  case  is  taken  before  an  officer  other  than  themselves, 
to  insert  in  the  notice  of  contest  the  day  set  for  hearing  at  the  local 
office,  as  well  as  the  date  of  taking  testimony  before  some  other  officer. 
Second,  it  is  not  necessary,  under  said  rule  as  amended,  for  the  contest- 
ant to  file  interrogatories  as  in  cases  where  depositions  are  taken  under 
Eules  23  to  28,  inclusive;  but  the  officer  designated  to  take  testimony 
will  be  governed  by  the  rules  applicable  to  trials  before  the  register  and 
receiver  (see  Bules  36  to  42,  inclusive),  and  may  therefore  personally 
direct  the  examination  of  witnesses  when  necessary  to  draw  from  the 
witnesses  all  the  facts  within  their  knowledge  pertinent  to  the  issue 
raised,  and  reduce  the  questions  and  answers  to  writing.  Such  officer 
has  also  the  authority  to  allow  cross-examination  in  the  absence  of 
cross-interrogatories,  which  are  not,  under  said  rule,  required  to  be  filed. 

Under  the  foregoing  views  the  printed  notice  of  contest  submitted  in 
your  letter  would  be  defective. 


VII.— SOLDIE£S'  ADDITIOHAL  HOMESTEAD. 

INADVERTENT  ISSUE— NON-ASSIGNABLE-^PURCHASER. 

1.  CERTIFICATE. 

William  French. 

Where  a  certificate  issnes  Improperly,  Inadyertently  stating  that  a  certain  party  is 
entitled  to  make  an  additional  homestead  entry  when  he  is  not  so  entitled,  the 
entry  made  therennder  should  be  canceled.  *  As  the  right  to  make  a  homestead 
entry  is  a  personal  right,  the  assignment  of  such  certificate  cannot  be  recognized. 
A  parchaser  takes  it  snbject  to  any  defects,  and  cannot  be  treated  as  ^^an  inno- 
cent purchaser.'' 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandy  August  30, 1883. 

SiE :  I  have  considered  the  case  presented  on  appeal  from  your  de- 
cision of  September  12, 1882,  cancelling  the  additional  homestead  entry 
made  in  the  name  of  William  French,  for  the  W.  i  of  the  SE.  J,  and  the 
SW.  i  of  the  KB.  J  of  Sec.  17,  T.  16  N.,  E.  1  E.,  H.  M.,  Humboldt,  Cal. 

It  appears  that  your  office,  March  8, 1878,  issued  a  certificate  to  Wil- 
liam French,  showing  that  he  was  entitled  to  make  an  additional  home- 
stead entry  not  exceeding  120  acres,  and  it  also  appears  that  such  right 
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was  based  on  military  service  performed  in  the  "Missouri  Home  Guard  " 
by  the  said  French. 

July  5, 1878,  application  to  enter  the  above-described  land  was  granted 
by  the  local  office,  and  final  certificate  N"o.  204  issued,  which  was  can- 
celed by  your  order  of  September  12, 1882,  on  the  ground  that  mem- 
bers of  the  "  Missouri  Home  Guard '^  are  not  entitled  to  the  benefits  of 
section  2306  of  the  Be  vised  Statutes. 

Counsel  for  the  present  holder  of  the  certified  right  of  French  alleges 
that  the  issuance  of  the  certificate  by  your  office  was  conclusive ;  that 
the  cancellation  of  the  entry,  without  any  new  facts,  and  without  a  re- 
hearing, or  notice  to  the  party  in  interest,  was  error,  and  that  the  pres- 
ent owner  of  the  scrip  purchased  the  same  for  a  valuable  consideration, 
after  the  seal  and  certificate  of  your  office  had  been  attached  to  the 
same,  without  notice  of  any  defect,  and  is  therefore  entitled  to  protec- 
tion as  an  innocent  purchaser. 

It  will  be  observed  that  the  assignment  of  error  is  based  on  the  as- 
sumption that  the  soldier's  right  to  make  an  additional  homestead  entry 
is  assignable,  and  that  the  rules  which  govern  paper  of  a  negotiable 
character  are  applicable  in  this  case ;  but  this  theory  is  without  foun- 
dation in  law. 

The  right  to  make  entries  of  this  character  was  conferred  by  the  act 
of  June  8, 1872  (17  Stat.,  333),  which  provided  in  section  1  : 

That  every  private  soldier  and  officer,  who  has  served  in  the  Army  of 
the  United  States  during  the  recent  rebellion  for  ninety  days,  or  more, 
and  who  was  honorably  discharged » and  has  remained  loyal  to  the  Gov- 
ernment •  ♦  •  shall,  on  compliance  with  the  provisions  of  an  act 
entitled  ^<  An  act  to  secure  homesteads  to  actual  settlers  on  the  public 
domain,"  and  the  acts  amendatory  thereof,  as  hereinafter  modified,  be 
entitled  to  enter  upon  and  receive  patents  for  a  quantity  of  public  lands 
(not  mineral)  not  exceeding  160  acres. 

Sec.  2.  That  any  person  entitled  under  the  provisions  of  the  forego 
ing  section  to  enter  a  homestead,  who  may  have  heretofore  entered, 
under  the  homestead  laws,  a  quantity  of  land  less  than  160  acres,  shall 
be  permitted  to  enter  under  the  provisions  of  this  act,  so  much  land 
contiguous  to  the  tract  embraced  in  the  first  entry  as,  when  add^  to 
the  quantity  previously  entered,  shall  not  exceed  160  acres. 

The  section  last  quoted  was  amended  March  3, 1873  (17  Stat,  605), 
so  as  to  read  as  follows : 

Any  person  entitled  under  the  provisions  of  the  foregoing  section  to 
enter  a  homestead,  who  may  have  heretofore  entered  under  the  home- 
stead laws  a  quantity  of  land  less  than  160  acres,  shall  be  permitted  to 
enter  so  much  land  as,  when  added  to  the  quantity  previously  entered, 
shall  not  exceed  160  acres. 

It  will  thus  be  seen  that  the  right  was  a  personal  right,  founded  upon 
military  service,  and  granted  to  soldiers  who  had,  in  part,  exercised 
their  rights  under  the  general  homestead  laws.  By  nothing  in  the  act 
itself,  the  amendment  thereto,  or  subsequent  legislation,  has  this  en- 
larged privilege  of  the  soldier  been  made  assignable.    This  Depart- 
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ment  held.  May  17, 1876  (Gopp's  L.  L.,  1882,  p.  486),  that  such  right  was 
not  assignable,  that  the  application  should  be  made  in  person,  and  that 
in  all  cases  the  applicant  should  be  required  to  make  oath  that  he  has 
not  made,  or  agreed  to  make,  any  sale,  transfer,  pledge,  or  other  dispo- 
sition of  his  right  to  make  the  entry  on  the  land  which  he  applies  to 
enter.  This  decision  was  modified  March  10, 1877,  so  as  ^Ho  allow  en- 
tries to  be  ifiade  by  the  agents  or  attorneys  of  the  party  originally  en- 
titled to  the  entry,  but  only  after  the  claim  has  been  presented  to  you 
and  certified  as  valid,  and  that  the  party  is  entitled  to  the  amount  of 
land  claimed  under  such  instructions  and  regulations  as  you  may  pre- 
scribe.'*  (Copp's  L.  L.,  1882,  p.  478.)  By  reason  of  the  applicant  being 
excused  from  personal  attendance  at  the  district  office,  theee  claims 
found  their  way  legitimately  into  the  hands  of  attorneys  and  agents, 
but  many  of  them  were  in  effect  assigned  by  means  of  two  powers  of 
attorney,  one  to  locate  and  one  to  sell,  and  were  thus  treated  as  prop- 
erly subject  to  sale  and  transfer  under  cover  of  an  assumed  agency ;  but 
this  action  did  not  change  the  fact  that  the  soldiei-'s  right  was  not 
assignable.  The  whole  transaction  in  your  office,  from  the  application 
for  a  certificate  to  the  issuance  of  a  patent,  was  in  the  name  of  the 
soldier,  and  if,  by  treating  non-assignable  rights  as  assignable,  other 
parties  became  thus  x>ossessed  of  the  soldier's  right;  they  took  it  sub- 
ject to  any  defect  that  would  have  defeated  the  claim  in  the  hands  of 
the  soldier. 

In  this  case  your  office,  through  inadvertence,  certified  that  French 
was  entited  to  enter  120  acres  of  land,  but,  inasmuch  as  the  military 
service  upon  which  such  right  depended  had  been  performed  in  a  State 
organization,  and  French  had  never  been  mustered  into  or  discharged 
from  the  service  of  the  United  States,  such  certificate  was  absolutely 
void  and  conferred  no  right  on  him  or  any  purchaser  thereof.  In  the 
hands  of  French  the  certificate  was  worthless,  and  it  was  equally  so 
in  the  possession  of  any  one  substituting  himself  for  French.  The  trans- 
fer of  a  right  that  never  existed  could  not  operate  to  create  an  obliga- 
tion on  the  part  of  the  Government  where  no  authority  for  the  transfer 
had  been  created  by  law. 

Bespecting  notice  to  the  party  in  interest,  it  appears  that  your  office 
took  npthis  case  in  the  regular  course  of  business,  and  having  concluded 
that  the  entry  should  be  canceled,  you  informed  the  register  and 
receiver  of  your  conclusion.  This  action  of  your  office  is,  however,  sub- 
ject to  appeal,  and  the  party  in  interest  has  availed  himself  of  his  right, 
the  case  being  now  regularly  before  this  Department  on  appeal.  The 
right  of  the  party  affected  by  your  decision  to  have  a  full  hearing  has 
in  no  manner  been  abridged,  all  the  facts  necessary  to  a  consideration  of 
the  case  being  fully  before  this  Department. 

Your  decision  is  therefore  affirmed.  The  papers  accompanying  yours 
of  November  23, 1883,  are  herewith  returned,  to  be  retained  on  file,  as  in 
other  cases,  instead  of  being  returned  to  the  claimant,  as  indicated  in 
your  decision. 
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UNLAWFUL  HOMESTEAD  CEBTIFICATE^PUBCRASE    UNDER  ACT  JVNX 

15,  1880. 

William  French  (Eeview.) 

The  purchaser  of  the  unlawful  homestead  certificate  in  this  case  is  allowed  to  par- 
chase  the  entered  land  under  the  act  of  June  15. 1680. 

Secretary  Teller  to  Commissioner  McFarland^  October  1, 1883. 

Sir  :  In  the  case  of  the  additional  homestead  entry  made  in  the  name 
of  William  French  for  the  W.  J  of  the  SE.  i,  and  the  SW.  J  of  the  NE. 
J  of  Sec.  17,  T.  16  If.,  B.  1  B.,  H.  M.,  Humboldt,  OaL,  canceled  by  the 
decision  of  this  Department  August  30, 1883,  a  motion  has  been  filed  on 
behalf  of  the  present  holder  of  the  certified  right  of  said  French  to 
have  said  entry  reinstated  and  referred  for  confirmation  to  the  Board 
of  Equitable  Adjudication. 

I  am  of  the  opinion  that  the  motion  should  be  denied,  for  the  reason 
that  the  case  does  not  come  within  the  class  where  substantial  compli- 
ance with  the  law  can  be  shown. 

William  French  was  a  member  of  the  '^  Missouri  Home  Guard,"  and 
as  such  was  not  entitled  to  the  benefits  of  section  2306  of  the  Bevised 
Statutes.  An  additional  homestead  entry  made  by  him  was  illegal  at 
its  inception,  because  the  service  upon  which  the  right  to  make  such 
entry  was  based  was  not  in  the  army  of  the  United  States. 

The  motion  is  therefore  overruled.  The  second  section  of  the  act  of 
Jnne  15, 1880  (21  Stat.,  237),  provides— 

That  persons  who  have  heretofore  under  any*of  the  homestead  laws 
entered  lands  properly  subject  to  such  entry,  or  persons  to  whom  the 
right  of  those  having  so  entered  for  homesteads  may  have  been  at 
tempted  to  be  transferred  by  bona  fide  instrument  in  writing,  may  enti- 
tle themselves  to  said  lands  by  paying  the  Government  price  therefor, 
and  in  no  case  less  than  one  dollar  and  twenty-five  cents  per  acre,  and 
the  amount  heretofore  paid  the  Government  upon  said  lands  shall  be 
taken  as  part  payment  of  said  price. 

The  present  holder  of  the  right  of  William  French,  upon  showing  his 
possession  of  said  right  by  bona  fide  instrument  in  writing,  will  be  en- 
titled, under  the  provisions  of  the  foregoing  law,  to  purchase  said  lands, 
and  you  will  so  inform  his  attorney,  together  with  the  disposition  of 
the  motion  referred  to  herein.  Herewith  you  will  find  the  said  motion  for 
reinstatement,  which  yon  will  please  place  on  file  with  the  piq[>er8  in  the 
case. 
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INADVERTENT  U8E  OF  ENTRY. 

Samuel  Smith. 

The  inadvertent  oae  of  the  same  original  entry  in  a  certificate  subseqnently  iasned 
should  not  be  held  to  invalidate  a  location  npon  a  prima  fade  valid  certificate. 

Secretary  Teller  to  CommisHoTier  McFarlandj  May  14, 1884. 

Sib  :  I  have  considered  the  case  presented  on  appeal  from  your  decision 
of  July  20, 1883,  holding  for  cancellation  the  additional  homestead  entry, 
final  No.  74,  made  in  the  name  of  Samnel  Smith,  for  the  S.  i  of  the  NE. 
i  of  Sec.  28,  T.  22  K,  B.  65  W.,  Cheyenne,  Wyo. 

The  entry  above  described  was  made  April  27, 1882,  but  you  held  it 
illegal,  because  the  soldier  <^had  previously,  August  22, 1879,  exhausted 
his  rights  under  the  law  by  making  additional  homestead  entry  for  the 
E.  i  of  the  NB.  i  of  Sec.  12,  T.  136,  K.  47,  Fergus  Falls,  Minn.'^ 

From  the  papers  transmitted  with  this  case  the  following  facts  ap- 
pear: 

June  1, 1878,  your  office  issued  a  certificate  showing  that  Samuel 
Smith,  ^^  who  made  original  homestead  entry.  No.  1,617,  at  New  Orleans, 
La.,"  was  entitled  to  an  additional  homestead  entry,  not  exceeding  79.16 
acres.  This  certificate  was  issued  upon  an  alleged  service  in  Company 
P,  Ninety-sixth  United  States  Colored  Infantry,  the  records  in  the  War 
Department  showing  that  Samuel  Smith  (1st  and  2d}  were  enrolled  in 
said  organization  July  27, 1863,  and  served  therein  until  January  29, 
1866,  when  they  were  mustered  out.  A  certified  copy  of  a  certificate 
of  discharge  identifies  the  applicant  as  <<  Samuel  Smith  Ist." 

January  14, 1879,  your  office  issued  another  certificate  showing  that 
Samuel  Smith  ^'  who  made  original  homestead  entry  No.  1,617,  at  New 
Orleans,  La.,"  was  entitled  to  make  an  additional  homestead  entry,  not 
exceeding  79.15  acres.  The  service  alleged  in  this  instance  was  Com- 
pany B,  Twenty-ninth  United  States  Colored  Infantry,  and  the  records 
in  the  War  Department  showed  that  said  Smith  served  in  said  organi- 
zation flrom  September  28, 1864,  to  September  30,  1865.  Under  this 
certificate  the  location  at  Fergus  Falls  was  made. 

It  thus  appears  that  original  homestead  entry  No.  1,617  of  the  New 
Orleans  series  was  twice  used  as  a  basis  for  determining  additional 
homestead  rights,  but  that  the  <' Samuel  Smith"  whose  application  was 
presented  at  Cheyenne  is  not  the  ^^  Samuel  Smith"  who  made  the  entry 
at  Fergus  Falls. 

There  is  nothing  to  show  but  that  the  certificate  of  June  1, 1878,  was 
in  all  respects  properly  issued  and  correctly  represented  the  right  of 
^< Samuel  Smith"  to  make  an  additional  homestead  entry,  and  I  see  no 
reason  why  the  inadvertent  use  of  the  same  original  entry,  in  a  certifi- 
cate subsequently  issued,  should  be  held  to  invalidate  a  location  based 
upon  A  prima  facie  valid  certificate. 

Your  decision  is,  therefore,  reversed,  and  the  additional  homestead 
entry,  final  No.  74,  is  approved. 
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2.  liOCATION  BY  AGENT. 

Lamon  Shaffer. 

certificate  of  bight-^circulab,  febbuaet  13, 1883. 

Commissioner  MoFarla/nd  to  register  mid  receiver^  Boise  Cityj  Idaho^  Oo- 

toher  10, 1883. 

Gentlemen:  I  am  in  receipt  by  reference  from  W.  0.  Hill,  esq.,  of 
this  city,  of  a  letter  from  A.  Whitehead,  Boise  City,  Idaho,  in  which  it 
is  stated  that  yon  refused  to  alloV  him  to  locate  the  certificate  of  right 
issued  by  this  office  April  25, 1883,  in  name  of  Lamon  Shaffer,  to  make 
a  soldiei^s  additional  homestead  entry,  for  the  reason  that  Mr.  Shaffer 
did  not  appear  in  person  at  your  office,  and  in  reference  thereto  have 
to  state  that  the  certificate  in  question  is  one  of  the  cases  referred  to 
in  paragraph  4  on  page  2  of  circular  of  February  13, 1883,  which  were 
pending  prior  to  the  issuance  of  said  circular,  hence  the  location  should 
have  been  allowed. 

You  will  permit  the  location — ^by  agent— of  any  certifioate  of  right  to 
make  an  additional  homestead  entry  (no  matter  what  date  it  bears), 
issued  by  this  office,  as  a  number  of  claims  are  still  pending  which  may 
be  certified  to  and  located  by  agent  or  attorney. 


8.  SUSPICION  OF  FORGERY. 

mebe  suspicion— official  cebtificate. 

John  T.  Smith. 

The  lights  of  a  party  who  is  entitled  to  make  a  soldiez's  additional  homestead  entiy 
should  not  be  impaired  by  a  mere  suspicion  of  forgery  of  his  signature,  without 
proof  or  allegation  to  that  effect. 

Secretary  Teller  to  Commissioner  McFarlandy  June  20, 1884. 

Sib:  With  public  lands  abstract  Ko.  183,  of  suspended  entries,  sub- 
mitted by  you  on  the  14th  instant  for  consideration  and  action  by  the 
Board  of  Equitable  Adjudication,  was  the  following  soldier's  additional 
homestead  entry:  Case  No,  20,  San  Francisco,  Oal.,  F.  C,  No.  1,442,  by 
John  T.  Smith. 

The  above  case  was  submitted  because  you  held,  in  letter  of  October 
8  last  to  the  local  officers,  that  the  papers  on  which  the  entry  is  based 
^'are  of  doubtful  execution,''  and  the  signatures  do  not  agree,  &c. 

I  fail  to  discover  anything,  in  the  nature  of  proof  tending  to  impeach 
cither  the  integrity  of  the  entryman  or  the  official  or  witnesses  before 
whom  the  affidavits  were  made.  The  papers  throughout  appear  to  be 
in  regular  form  and  no  specific  charges  of  irregularity  are  preferred.  No 
person  has  appeared  claiming  that  there  has  been  either  personation  of 
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the  soldier  or  forgery  of  his  sigDatare,  and  a  mere  suspicion  of  so  grave 
a  charge,  growing  out  of  a  comparison  of  signatures  on  pay-rolls  of  the 
army,  ought  not  to  be  allowed  to  acquire  the  force  of  presumption  with- 
out express  proof;  and  especially  in  the  absence  of  even  a  general  allega- 
tion. As,  therefore,  the  official  certificate  of  the  General  Land  Office 
that  the  party  was  entitled  to  make  an  additional  entry  has  not  been 
assailed,  there  is  no  bar  to  your  adjustment  of  the  entry,  and  the  papers 
are  herewith  returned  for  such  action. 


4.  WIDOWS  RIGHT. 

attobnet'-^childben— death  of  widow. 
John  0.  Ruland^s  Childben. 

The  attorney  for  the  widow  of  a  deceased  soldier  does  not  succeed  to  the  right  of  be- 
ing recognized  as  attorney  for  the  children,  in  case  of  the  death  or  marriage  of 
the  widow,  especially  if  the  guardian  of  the  children  has  constituted  another  per- 
son his  agent. 

As  certificate  was  not  issued  during  the  widow's  life,  her  right  was  absolutely  extin- 
guished by  death,  notwithstanding  any  power  of  attorney  she  may  have  giyen, 
coupled  with  an  interest  or  otherwise. 

Secretary  Teller  to  Commiasianer  McFarlandj  March  14, 1884. 

Snt :  I  inclose  herewith  a  motion  filed  February  2  ultimo,  by  H.  K 
Gopp,  in  behalf  of  D.  H.  Talbot,  attorney,  for  a  review  of  my  decision  of 
2l8t  January,  1884,  directing  you  to  recognize  O.  N.  Tindall,  and  deliver 
to  him  a  proper  certificate  of  the  right  of  the  minor  orphan  children  of 
John  O.  Buland,  deceased,  to  enter  80  acres  of  land  as  additional  to 
his  original  homestead  entry  Ko.  677,  made  July  3, 1863,  at  Winnebago 
City,  Minn.,  said  right  having  accrued  in  such  children  under  section 
2307  of  the  Bevised  Statutes. 

The  claim  is  made  that  said  Talbot  having  some  years  since,  and  in 
her  lifetime,  presented  an  application  for  certification  in  behalf  of  Mary 
A.  Buland,  widow  of  said  deceased  soldier,  and  she  having  died  without 
having  obtained  it,  he,  her  attorney,  by  reason  of  having  so  filed  and 
proved  her  claim,  is  entitled  to  have  custody  and  control  of  the  certifi- 
cate now  due  to  the  children.  In  other  words,  the  position  is  assumed 
that  the  attorney  of  the  widow  succeeds  to  the  right  of  being  recognized 
as  attorney  for  the  children,  on  whom  the  law  casts  the  right  in  the 
event  of  the  death  or  marriage  of  the  widow;  and  this,  even  though  the 
proper  guardian  of  such  children  has,  by  due  appointment  and  power  of 
attorney,  constituted  another  person  his  agent  to  represent  the  right  of 
his  wards. 

It  ia  not  necessary  to  state  the  reasons  which  negative  such  conclu- 
sion.   There  is  absolutely  nothing  in  the  whole  range  of  authorities  to 

support  it.    Even  where  the  right  descends  to  heirs,  the  power  of  at« 
4531 L  o 16 


242  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

tomey  granted  by  an  individual  is  revoked  by  his  death,  and  so  much 
the  more  when  the  persons  succeeding  to  the  right  take  not  as  hdis, 
and  not  from  the  widow,  but  by  appointment  of  the  statute,  as  donees 
of  the  Government,  as  children  of  the  soldier  to  whose  right  they  are 
substituted  when  there  is  no  widow,  or  in  the  event  of  her  death  or  mar- 
riage. 

It  was  accordingly  stated  in  my  decision  that  <'  the  widow  having  died 
before  the  claim  was  approved  by  your  office,  it  can  not  now  be  recog- 
nized." That  is,  her  claim,  being  a  right  for  her  life  only,  or  until  her 
marriage,  ceased  at  her  death,  and  was  extinguished  absolutely. 

The  right  of  the  children  is  entirely  independent  of  that  of  the  widow 
or  that  of  the  deceased  soldier.  True,  it  can  only  come  into  exercise 
when  they  can  no  longer  interpose  theirs,  and  may  be  defeated  by  such 
interposition,  but  only  when  such  preceding  right  has  been  lawfully 
exercised. 

This  Department  is  therefore  to  deal  only  with  the  claim  before 
it,  and  recognize  only  such  attorney  for  its  prosecution  as  may  be 
designated  by  the  real  claimant ;  and  in  this  view  I  see  no  error  in 
the  decision  already  rendered  in  this  case.  The  motion  lor  review  is 
denied.    •    •    • 


6.  WITHDRAWN  FROM  MARKET. 

ISOLATED  TRACTS— PUBLIC  NOTICE  OF  SALE. 

MUBBAY  B.  PATTON. 

The  tracts  in  question  were  withdrawn  from  entry,  for  the  purpose  of  a  sale  under 
Sec.  2455,  Bevised  Statues,  at  the  time  the  homestead  entry  was  made.  Said 
entry  should  be  canceled. 

Secretary  Teller  to  Commissioner  McFarlandy  March  25, 1884. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  Mr.  A. 
A.  Thomas  from  yonr  decision  of  September  6, 1883,  holding  for  cancel- 
lation  the  soldier's  additional  homestead  entry,  made  in  the  name  of 
Murray  B.  Patton,  for  lot  8  in  Sec.  20,  and  lot  5  in  Sec.  29,  T.  11,  B.  19 
E.,  Menasha,  Wis. 

It  appears  that  on  the  application  of  Mr.  W.  O.  White,  this  land, 
being  an  island  in  Oedar  Lake,  Washington  Oonnty,  was  sarveyed,  and 
that  the  plat  showing  such  survey  was  filed  in  the  local  office  June  5, 
1883. 

June  1, 1883,  you  addressed  a  letter  to  the  local  office  respecting  the 
application  of  Mr.  White  to  have  this  land  surveyed  and  brought  into 
market  under  section  2455  of  the  Revised  Statutes,  in  which  you  said : 

You  will  inform  him  [Mr.  White]  that  he  will  be  required  to  file  in 
yonr  office  an  affidavit  showing  that  the  lands  herein  described  are  an- 


DECISIONS  RELATING   TO  THE   PUBLIC   LANDS.  243 

improved  and  unoccapied  by  any  person  other  tban  himself  having  a 
color  of  title,  and  alleging  his  willingness  to  pay  all  expenses  of  adver- 
tising and  offering  the  same,  with  the  understanding  that  he  secures  no 
preference  right  to  purchase  the  land  by  sach  proceeding,  but  that  it 
will  be  sold  at  public  outcry  to  the  highest  bidder  for  cash. 

Jane  18, 1883,  Mr.  White  having  filed  the  c^ffidavit  required  in  your 
letter  of  June  1,  and  deposited  the  requisite  amount  of  money  to  defray 
the  expense  of  advertising  and  sale,  the  local  office  prepared  the  proper 
notice  of  sale,  and  sent  the  same  to  the  press  for  publication. 

June  20, 1883,  the  application  to  make  the  additional  homestead  entry 
heretofore  described  was  presented  to  the  local  office  and  allowed,  and 
the  notice  of  the  sale,  issued  for  publication  but  not  yet  published,  was 
withdrawn. 

Section  2455  of  the  Revised  Statutes  provides  that : 

It  may  be  lawful  for  the  Commissioner  of  the  Oeneral  Land  Office  to 
order  into  market,  after  due  notice,  without  the  formality  and  expense 
of  a  proclamation  of  the  President,  all  lands  of  .the  second  class  [claims 
rejected  by  the  Board  of  Adjudication],  though  heretofore  un proclaimed 
and  unoffered,  and  such  other  isolatea  or  disconnected  tracts  or  parcels 
of  unoffered  lands  which,  in  his  judgment,  it  would  be  proper  to  expose 
to  sale  in  like  manner.  But  public  notice  of  at  least  thirty  days  shall 
be  given  by  the  land  officers  of  the  district  in  which  such  lands  may  be 
situated,  pursuant  to  the  directions  of  the  Commissioner.  (Sec.  5,  Act 
of  August  3, 1846,  9  Stat.,  51.) 

It  will  be  observed  that  by  this  statute  specific  authority  is  conferred 
upon  yon  in  the  matter  of  ordering  into  market  isolated  tracts  of  land. 
Before  sncli  tracts  can  be  thus  ordered  into  market,  or  taken  under  the 
pre-emption  or  homestead  laws,  a  survey  of  the  same  is  required ;  and 
it  appears  that  it  was  upon  the  application  of  Mr.  White  the  survey 
was  made  in  this  case.  One  of  the  conditions  upon  which  such  a  survey 
is  ordered  is  the  payment  by  the  applicant  of  the  expense  attending 
the  survey. 

Having  procured  the  survey  in  the  manner  required  by  the  law,  and 
deposited  the  money  necessary  to  defray  the  expense  of  advertising  and 
offering  the  land,  Mr.  White  secured  to  himself  the  right  to  appear  at 
the  time  when  the  land,  pursuant  to  notice,  was  offered  for  sale,  and 
bid  for  the  same.  He  did  not  acquire  any  preference  right  to  buy  the 
land,  but  was  entitled  to  have  it  offered  at  public  sale.  To  this  end  he 
invested  his  money.  By  your  letter  of  June  1,  ordering  the  land  into 
market,  Mr.  White  was  informed  that  if  he  filed  the  required  oath,  and 
guaranteed  the  expense  of  the  sale,  he  would  have  an  opportunity,  in 
common  with  the  public,  to  purchase  the  land  at  public  sale.  He 
accepted  the  conditions  thus  imposed,  but  the  allowance  of  the  home- 
stead entry  rendered  inoperative  all  his  properly  directed  efforts  to 
bring  the  land  to  a  public  sale. 

In  Shepley  t?.  Cowan  (91  U.  S.,  330)  it  was  said  that  "  whenever,  in 
the  disposition  of  the  public  lands,  any  action  is  required  to  be  taken 
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by  an  officer  of  the  Land  Department,  all  proceedings  tending  to  defeat 
such  action  are  impliedly  inhibited." 

I  concur  in  yonr  conclasion  that  at  the  time  the  homestead  entry  was 
made  the  tracts  were  withdrawn  for  the  purposes  of  the  sale,  and  that 
SQch  entry  should  be  canceled. 

Tour  decision  is  therefore  affirmed. 


VIII.  SOLDIEBeP  OBPHAHS. 

MINOR  CHILDREN— GUABDIAN. 

ProcoediBgs  required  in  making  homestead  entries  in  behalf  of  minor  orphan  childreo 
of  deceased  soldiers. 

Commissioner  McFarland  to  'W.  A,  SicJclery  Esq.^  Valley  Centre^  Cal^ 

April  9, 1884. 

Sir  :  I  am  in  receipt  of  your  letter  of  the  13th  ultimo,  in  which  yon 
ask  several  questions  relating  to  homestead  entries  made  for  the  bene- 
fit of  the  minor  orphan  children  of  a  deceased  soldier,  and  in  reply 
have  to  state  as  follows : 

The  same  forms  are  used  as  in  other  homentead  cases,  the  application 
being  signed  by  the  guardian  for  the  benefit  of  the  children,  who  must 
be  named.  The  guardian  must  appear  at  the  local  land  office  and 
make  the  required  affidavit,  unless  he,  or  some  one  of  the  minor  chil- 
dren, is  actually  residing  on  the  land  applied  for,  in  which  event  it 
may  be  made  before  the  clerk  of  the  court  for  the  county  in  which  the 
land  is  situated.  In  case  the  minor  child  or  children  should  become  of 
age  before  final  proof  is  made,  they  are  not  required  to  establish  resi- 
dence on  the  land.  None  but  the  widow  or  minor  orphan  children 
can  derive  any  benefit  of  a  deceased  soldier's  service  in  the  Army  in 
making  an  original  homestead  entry. 


IX.— TIMBER  CTJLTUBE. 
I.  ACTS  OF  PTJBIilC  OFFICERS. 

official  error— prior  rights. 
Stephen  S.  Gibson. 

The  timber-culture  entry  of  Gibson  is  allowed  to  stand,  as  the  error  in  the  case  was 
the  Goyemment's,  and  no  prior  rights  are  now  involved. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  March  31, 1884. 

.   Sib:  I  have  considered  the   appeal  of  Stephen  S.  Gibson  fiM)m  yonr 
decision  of  Augn8tl6, 1883,  canceling  his  timber-cultnre  entry,  number 
2,573,  on  the  NW.  J  of  Sec.  8,  T.  9,  E.  23  W.,  North  Platte,  Kebr. 
It  appears  that  the  tract  was  covered  bjr  the  timber-cnltnre  entry  of 
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one  Lantz,  against  whom  one  Hildebrand  began  contest  on  May  3, 1882. 
Hildebrandy  however,  failed  to  file  an  application  to  enter  with  his  affi- 
davit of  contest,  and  his  offer,  in  February,  1883,  to  cure  said  defect, 
X>ending  the  consideration  on  appeal  of  the  evidence  adduced  at  the 
hearing,  was  denied  by  the  local  officers.  The  said  contest  was  dis- 
missed by  the  local  officers  on  March  5, 1883,  without  instructions  from 
your  office,  and  while  the  case  was  still  pending  in  your  office,  and  Hil- 
debrand was  advised  of  his  right  to  enter  anew  contest,  under  Bartlett 
V.  Dudley  (9  L.  O.,  216).  On  March  6, 1883,  Lantz's  relinquishment 
was  filed,  and  thereafter  on  the  same  day  Gibson  made  his  entry.  On 
March  15  Hildebrand  made  offer  to  enter  and  contest,  which  was  re- 
jected by  the  local  officers  because  Lantz's  entry  had  been  canceled. 
On  March  20, 1883,  your  office  dismissed  Hildebrand's  contest  on  the 
same  ground  as  that  on  which  the  local  officers  had  already  dismissed 
it ;  on  August  16  you  canceled  Gibson's  entry  as  aforesaid,  because 
Lantz's  contested  entry  was  pending  before  your  office  when  he  made 
it;  and  on  September  15  you  sustained  the  action  of  the  local  officers 
in  rejecting  Hildebrand's  application  to  enter,  because  it  was  made 
while  Gibson's  entry  was  on  file.  Hildebrand  is  out  of  the  case  by  fiiil- 
nre  to  appeal. 

It  seems  to  me  that  there  is  some  inconsistency  in  these  last-men- 
tioned rulings.  Ton  declared  Hildebrand's  contest  to  be  void,  but  can- 
celed Gibson's  entry  because  it  was  on  file ;  again,  yen  thus  declared 
Gibson's  entry  to  be  void,  but  rejected  Hildebrand's  subsequent  applica- 
tion to  enter  because  it  was  on  file. 

When  Gibson  applied  to  enter  the  record  was  clear,  and  his  entry  was 
allowed.  That  the  clearing  of  the  record  and  allowance  of  his  entry 
by  the  local  officers,  pending  consideration  of  a  contest  concerning  the 
land  in  your  office,  is  held  to  be  erroneous,  should  not  be  permitted 
to  affect  his  interests,  now  that  Hildebrand  has  abandoned  the  case. 
The  error  was  the  Government's,  and  not  Gibson's;  and  since  there  are 
no  prior  rights  involved,  and  the  question  is,  therefore,  between  him 
and  the  Government,  his  entry  should  be  reinstated. 

Tour  decision  is  therefore  reversed. 


OFFEB  TO  ENTEB^ERRONEOVS  ADVICE. 

Meilke  t?.  Young. 

"Where  at  the  time  of  commencing  a  contest  to  cancel  a  timber-culture  entry,  the  con- 
testant tendered  his  application  to  homestead  the  land,  ^d  was  advised  that 
such  application  was  not  required,  and  the  contestant  relied  on  such  advice, 
although  it  was  erroneous,  his  contest  will  not  be  dismissed  as  illegal. 

Secretary  Teller  to  Commissioner  McFarlandj  April  10, 1884. 

Sib  :  I  have  considered  the  appeal  of  Frederick  Meilke  from  your  de- 
cuion  of  April  26, 1883,  dismissing  his  contest  against  the  timber-culture 
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entry  of  George  W.  Young  upon  the  NW.  i  of  Sec.  23,  T.  101,  R.  51, 
Mitchell,  Dak,,  because  of  his  failure  to  apply  to  enter  the  tract  when 
initiating  his  contest. 

Young  entered  this  tract  November  26, 1877,  and  Meilke  filed  his  aflS- 
davit  of  contest  September  15, 1881,  due  notice  of  which  was  given ;  but 
Young  failed  to  appear  at  the  hearing.  The  proofs  showed  his  aban- 
donment of  the  tract  since  August  1, 1878,  and  that  he  had  not  in  any 
respect  complied  with  the  law.  It  also  appears  that  in  the  spring  of 
1881  Meilke,  finding  the  tract  abandoned,  entered  thereon,  erected  a 
house,  granary,  barn,  and  broke  15  acres.  It  also  appears,  from  his 
own  affidavit  (corroborated),  that  when  commencing  his  contest  he  tend- 
ered to  the  clerk  of  the  local  office,  at  the  counter  thereof,  an.  applica- 
tion to  enter  the  tract  under  the  homestead  law,  but  was  advised  that 
such  application  was  not  required,  and  his  papers  were  returned  to  him 
and  afterwards  destroyed.  May  2, 1883,  he  filed  another  homestead 
application  and  affidavit  for  the  tract,  and  asked  that  they  take  effect 
from  the  date  thereof,  and  that  the  entry  of  Young  be  canceled. 

In  the  absence  of  any  report  from  the  local  officers  or  counter-proof 
to  the  contrary,  it  must  be  held,  under  the  affidavits,  that  Meilke  ap- 
plied to  enter  the  tract  when  initiating  his  contest,  and  the  refusal  of 
the  clerk  to  accept  the  application  can  not  prejudice  his  rights.  Th^re 
does  not  appear  to  be  an  adverse  claimant  to  the  tract  other  than  Young, 
whose  abandonment,  so  far  as  the  record  shows,  still  continues. 

I  modify  your  decision  and  direct  that  the  entry  of  Young  be  can- 
celed, and  that  the  application  of  Meilke  to  enter  the  tract  under  the 
homestead  laws  be  allowed,  to  take  effect  as  of  September  15, 1881,  wheH 
he  first  applied  therefor. 


BECONSIDEBATIOK—OFFICEBSr  NEGLECT. 

POSTLE  V.  STEICZLEB. 

A  timber-culture  couteBtant's  rights  should  not  be  prejudiced  by  his  failure  to  file 
motion  for  reconsideration  of  decision  until  five  months  after  the  required  time^ 
where  the  excuse  for  such  failure  is  the  neglect  of  the  local  officers  to  complete 
the  record  of  the  case  by  including  therewith  his  application  to  enter. 

Secretary  Teller  to  Commissioner  McFarlandj  April  29, 1884. 

Sib:  On  August  7, 1882,  you  considered  the  case  of  Martin  Postle  v. 
Jacob  Strickler,  involving  the  latter's  timber-culture  entry  made  June 
18, 1877,  upon  the*  N  W.  J  of  Sec.  24,  T.  20,  E.  1 W.,  Grand  Island,  Nebr., 
and  held  the  entry  for  cancellation  for  Strickler^s  failure  to  comply  with 
the  requirements  of  the  law;  but  on  appeal  by  Strickler  I  dismissed 
the  contest  June  25, 1883,  because  it  did  not  appear  that  Postle  applied 
to  enter  the  tract  when  initiating  his  contest,  as  required  by  the  rulings 
of  this  Department.    A  motion  was  thereafter  (February  13, 1884)  filed 
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for  recoDsideration  of  my  decision  upon  the  ground  that  Postle  did  in 
fact  make  such  application  at  the  required  time.  My  decision  was  base4l 
upon  the  record  as  then  presented,  but  which,  as  now  appears,  was  defi- 
cient in  the  respect  named.  If  Postle  complied  with  this  requirement 
he  should  lose  no  right  by  reason  of  a  defective  record  for  which  he  was 
not  responsible,  if  he  has  also  complied  with  the  rules  in  respect  to  the 
time  of  filing  his  motion  for  reconsideration,  or  offers  reasonable  excuse 
for  his  non-compliance  therewith.  Practice  Bule  77  requires  a  motion 
for  reconsideration  of  the  Secretary's  decision  to  be  filed  within  thirty 
days  from  notice  thereof.  Postle  was  notified  of  this  decision  July  17, 
1883.  He  should  therefore  have  filed  his  motion  on  or  before  August 
17  following,  but  did  not  until  February  13, 1884,  or  about  five  months 
after  the  required  time.  It  appears,  however,  that  immediately  after 
notification  of  my  decision  he  instituted  and  continued  search  at  the 
local  office  for  said  application.  It  was  not  found,  nor  was  there  any 
note  or  memorandum  of  it  on  the  records.  He  then  filed  his  present 
motion,  accompanied  by  affidavits  tending  to  show  that  he  duly  filed 
the  application,  whereupon,  February  19  last,  I  ordered  a  report  from 
the  local  officers  as  to  the  facts,  and  on  March  3  following  they  transmit 
the  application  to  you,  stating  that  it  had  been  mislaid  by  the  former 
officers  of  their  office,  and  had  been  only  then  found. 

As  it  now  appears  that  Postle  complied  with  the  law  in  the  respect 
named  and  used  reasonable  diligence  to  discover  the  lost  paper,  with- 
out laches  on  his  part,  the  neglect  of  the  local  officers,  and  his  failure 
to  file  his  motion  at  the  proper  time,  should  not  prejudice  his  rights. 
The  motion  for  reconsideration  is,  therefore,  granted,  and  the  case  will 
be  considered  on  its  merits. 

Strickler  made  entry  of  the  tract  June  18, 1877,  and  Postle  commenced 
his  eontest  December  28,  1881,  alleging  Strickler's  failure  to  comply 
with  the  law.  The  trial  was  February  16, 1882.  Yon,  as  also  the  local 
officers,  report  the  facts  in  detail,  and  you  both  reach  the  conclusion 
that  Pestle's  allegations  are  sustained,  and  recommend  cancellation  of 
the  entry.  I  have  examined  the  testimony,  and,  concurring  in  your 
opinion,  affirm  yonr  decision. 


FAILURE  TO  FJLE-^OFFICIAL  MISINFORMATION. 

BUBEOWS  V.  Faenswoeth. 

An  cntryman  shoald  lose  no  lights,  wbere,  through  the  misin  format  ion  of  the  local 
officers,  he  failed  to  file  his  application  to  enter  in  time.  In  cases  of  doubt,  ad- 
ditional proof  may  be  called  for  and  the  statement  of  the  local  officer  requested. 

Secretary  Teller  to  ComnmHwner  McFarland,  May  20,  1884. 

SiB:  I  have  considered  the  Hppeiil  of  Michael  Landcrpin  IVo  .t  yodi 
decision  of  June  12, 1883,  denying  his  motion  for  dismissal  of  the  con- 
test of  Frederick  G.  Burrows  v,  Anson  Farnsworth,  involving  the 
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lattert  timber-culture  entry  of  May  11, 1881,  upon  the  NW.  J  of  Sec. 
35,  T.  154,  B.  65,  Grand  Forks,  Dak.,  juid  also  rejecting  his  own  appli- 
cation to  contest  the  same  entry. 

It  appears  that  Burrows  commenced  his  contest  against  Famsworth 
without  applying — so  far  as  appears  from  the  records — ^to  enter  the 
tract.  A  hearing  was  held  thereon  and  all  papers  were  transmitted  for 
your  consideration  in  December,  1882.  Pending  the  case  Lander- 
gan  moved  a  dismissal  of  Burrows'  contest,  because  he  did  not  apply 
to  enter  the  tract  with  his  affidavit  of  contest,  and  filed  an  affidavit  of 
contest  against  Farnsworth  with  an  application  to  enter  the  tract,  but 
you  rejected  the  same,  because  a  second  contest  cannot  be  allowed 
until  adverse  determination  of  a  prior  contest  against  the  same  entry. 

It  has  been  held  that  when  a  contest  was  irregular,  and  not  sup- 
X>orted  by  law,  and,  for  that  reason,  subject  to  dismissal,  as  Burrows^ 
clearly  was,  it  would  not  prevent  a  second  contest  against  the  same 
entry,  but  that  the  second  should  be  held  subject  to  final  disposition  of 
the  first  (Bivins  v.  Shelly,  Copp,  October,  1883,  and  other  cases  to  the 
like  effect).  Under  these  rulings  I  think  Landergan's  application 
should  not  have  been  dismissed,  but  held  to  await  disposal  of  Burrows' 
contest. 

But  Burrows  alleges,  under  oath,  that  when  he  applied  to  contest 
Famsworth's  entry  he  also  offered  to  file  an  application  to  enter  the 
tract,  but  was  advised  by  the  local  officers  that  this  was  unnecessary, 
and  that  his  right  to  enter  it  would  be  good  for  thirty  days  after  can- 
cellation of  Farnsworth's  entry  without  such  application,  and  that,  relying 
upon  this  advice,  he  did  not  apply  to  enter  it.  If  his  statement  be  true, 
I  think  his  offer  should  be  held  as  an  actual  tender  of  such  application, 
and  that  he  should  lose  no  right  from  the  misinformation  of  the  local  offi- 
cers. But  his  statement  is  not  corroborated,  and  is  therefore  insufficient 
to  base  any  action  upon.  To  the  end,  however,  that  the  facts  may  ap- 
pear, you  will  call  upon  him  for  corroborative  proof  of  his  statement,  and 
also  upon  the  local  officers  for  whatever  may  appear  upon  their  records 
or  be  within  their  personal  knowledge  relative  thereto^  and  should  it 
satisfactorily  appear  to  you  that  his  statement  is  true,  you  will  allow 
him  to  enter  the  tract  under  the  proofs  already  submitted.  If,  however, 
his  statement  is  not  in  your  opinion  sustained,  his  contest  will  remain 
dismissed,  and  you  will  permit  the  contest  of  Landergan  to  proceed. 
Your  decision  is  modified  in  accordance  herewith. 
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2.  AFFIDAVIT. 

OF  COT^TEST—TIME  FOR  MAKING. 

STEWAET  V.  Gabb. 

In  timber-cnUnre  cases  the  affidavit  of  oontest  must  be  made  after  the  year  has  expired. 

The  difference  of  one  day  is  material. 

Secretary  Teller  to  Commissioner  MeFarlandj  April  11, 1884. 

Sib  :  I  have  considered  the  case  of  James  M.  Stewart  v.  William  H. 
Can*,  as  presented  by  Stewart's  appeal  from  yonr  decision  of  July  7, 
1883,  dismissing  his  contest  against  the  timber-culture  entry  of  Carr  for 
the  E.  i  of  the  SW.  J  and  lots  3  and  4  of  Sec.  18,  T.  21  K,  R.  38  E., 
Willamette  Meridian,  Colfax,  Wa«h. 

It  appears  that  Carr  made  his  entry  for  the  land  described  April  26, 
1882,  and  that  April  27, 1883,  Stewart  filed  in  the  local  office  an  affidavit 
for  contest,  dated  April  26, 1883,  alleging  non-compliance  with  the  law. 
May  14, 1883,  the  local  office  denied  Stewart  the  right  of  contest  for  the 
reason  **  that  the  full  period  of  one  year  after  the  date  of  entry  had  not 
expired  at  the  date  when  the  affidavit  was  sworn  to  by  James  M.  Stew- 
art" 

Under  the  timber-culture  law  contests  are  provided  for  whenever  the 
original  claimant  fails  to  comply  with  any  of  the  requirements  of  the 
law,  in  which  event  the  contestant  is  required  to  give  "such  notice  to 
the  original  claimant  as  shall  be  prescribed  by  the  rules  established  by 
the  Commissioner  of  the  General  Land  Office."    (20  Stat.,  113.) 

As  a  basis  for  the  issuance  of  the  notice  thus  contemplated  your  office 
has  properly  required  the  contestant  to  file  an  affidavit  setting  forth 
specifically  the  grounds  upon  which  it  is  proposed  to  contest  the  exist- 
ing entry.  It  was  alleged  in  the  affidavit  filed  by  Stewart,  that  "  Carr 
has  wholly  failed  to  break  5  acres  of  said  land  during  the  first  year  since 
the  date  of  his  said  entry,  or  any  part  thereof." 

Kow,  by  the  terms  of  the  statute  Carr  was  entitled  to  a  full  year  in 
which  to  do  the  said  breaking,  and  this  year  had  not  elapsed  when 
Stewart  made  his  affidavit  (Tripp  v.  Stewart,  Copp's  L.  L.,  1882,  p.  707), 
hence  on  its  face  the  affidavit  did  not  justify  the  issuance  of  notice,  be- 
cause Carr  might  be  able  on  the  hearing  to  show  that  although  he  had 
not,  at  the  time  the  affidavit  was  executed,  complied  with  the  law,  he 
subsequently  thereto,  and  prior  to  the  expiration  of  the  year,  did  the 
necessary  breaking. 

As  the  affidavit  is  the  information  upon  which  the  issues  are  made  up 
it  should  make  out  a  prima  fade  case  against  entry;  and  although  pre- 
sumptively true  when  made,  if  antedated  there  can  be  no  knowing 
whether  the  allegations  are  true  when  filed  until  after  the  contest. 

The  reception  of  antedated  papers  in  one  case,  although  the  uncov- 
ered period  may  be  brief,  would  lead  to  confusion  in  the  practice  and  to 
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unnecessary  litigation,  as  there  could  be  no  rule  fixing  the  time  when 
such  papers  might  be  sworn  to  before  filed. 

After  his  appeal  from  the  decision  of  the  local  office  Stewart  filed  an 
affidavit  showing  that  he  made  his  affidavit  for  contest  late  on  the  day 
of  the  26th,  and  that  after  its  execution  it  was  under  all  the  circum- 
stances an  impossibility  for  Garr  to  have  done  the  breaking  within  the 
year,  and  that  such  affidavit  was  made  with  the  knowledge  that  Carr 
had  left  the  country. 

As  Stewart  filed  an  application  to  enter  the  land  with  his  original  affi- 
davit of  contest  he  should  be  permitted  a  hearing  on  filing  a  new  affida- 
vit, such  right  relating  back  to  April  27, 1883,  to  the  exclusion  of  any 
intervening  applications  to  contest  Garr's  entry. 

With  this  modification  your  decision  is  affirmed. 


8.  AliHSKS. 

UNQUALIFIED  ENTBYMAX—BECOMING  CITIZEN—SBCOND  ENTRY. 

Jacob  H.  XJleich. 

An  alien  made  a  timber-cultare  entry  which  was  canceled  for  non-eompliance  with 
law.  Haying  become  a  citizen,  he  is  allowed  to  make  a  second  timber-cultnre 
entry,  with  credit  for  fee  and  commisBions  paid  on  his  canceled  entry. 

Commissianer  McFarland  to  register  and  receiver ^  Niobrara^  Hebr.y  Octo- 
ber 18. 1883. 

Gentlemen  :  In  further  reply  to  your  letter  of  September  27, 1882, 
transmitting  the  application  of  Jacob  H.  Ulrich  to  enter  the  SW. 
i  23,  33,  3  W.,  under  the  provisions  of  the  timber-culture  act  of  June 
14, 1878,  without  payment  of  fee  or  commissions,  I  have  to  state  that  it 
is  shown  by  the  records  of  this  office  that  the  party  made  timber-cult- 
ure entry  Fo.  197,  for  the  above-described  land  November  26, 1876  j 
that  contest  was  instituted  against  Ulrich  by  Arthur  L.  Blunt,  and  the 
entry  was  canceled  August  3, 1882,  for  failure  to  comply  with  the  re- 
quirements of  the  law  as  to  planting  and  cultivation  of  timber,  the  hon- 
orable Secretary  of  the  Interior  having  affirmed  the  decision  of  this 
office  of  September  1, 1881,  adjudging  the  entry  forfeited. 

The  application  to  make  a  second  timber-culture  entry  is  accompanied 
by  a  relinquishment  from  Blunt  of  any  right  he  may  have  acquired,  by 
reason  of  his  contest,  to  the  land  in  question,  and  is  based  on  the  fact 
that  Ulrich  was  not  qualified  to  make  the  entry,  No.  197,  at  the  time  of 
initiating  the  same.  It  appears  that  the  party  came  to  this  country 
when  a  minor,  and  was  not  aware  until  some  time  in  September  or 
October,  1881,  that  it  wa^  necessary  for  him  to  become  naturalized  to 
entitle  him  to  the  benefits  of  the  homestead  and  timber-culture  IftwB ; 
he  thereupon  appeared  before  the  district  court  of  Knox  County,  Ne* 
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braska,  October  18, 1881,  declared  his  intention,  and  was  on  the  same 
day  admitted  to  citizenship. 

The  timber-caltore  act  of  March  13, 1874,  restricts  persons  who  are 
not  citizens  of  the  United  States,  or  who  have  not  declared  their  inten- 
tion to  become  such,  from  making  entry  thereunder.  Ulrich's  entry, 
No.  197,  was  therefore  illegal,  and  he  acquired  no  rights  thereunder,  and 
consequently  it  is  no  bar  to  his  making  a  second  and  legal  entry.  (See 
decision  of  the  honorable  Secretary  of  the  Interior,  dated  May  1,  1879, 
Gopx>'8  Land  Owner,  Vol.  6,  p.  45,  in  the  case  of  Boot  v.  Smith.) 

Under  these  circumstances  you  will  allow  the  application,  herewith 
inclosed,  giving  the  party  credit  for  fee  and  commissions  paid  on  his 
canceled  entry,  referring  to  this  letter  as  your  authority  for  so  doing. 


DECLAMATION  OF  INTENTION— ABSENCE  FROM  UNITED  STATES. 

McMuBTBiE  V.  Weight. 

An  alien  may  declare  hU  intention  to  become  a  citizen  of  tbe  United  States,  make  a 
timber-cnltnre  entry,  and  be  absent  from  the  United  States  thereafter  for  two 
years  or  more  without  forfeiting  his  entry,  provided  he  returns  and  the  timber- 
colture  law  is  complied  with. 

Secretary  Teller  to  Comtnissioner  McFarlandj  March  27, 1884. 

Sib  :  I  have  considered  the  case  of  E.  McMurtrie  v,  Jesse  H.  Wright, 
involving  the  NE.  I  of  Sec.  14,  T.  162,  E.  53  (Fargo  series),  Grand  Forks, 
Dak.,  on  appeal  by  the  first  named,  from  your  decision  of  October  2, 
1883,  dismissing  his  contest. 

Said  contest  is  based  npon  the  charge  that  the  entry  was  fraudulently 

made. 

There  is  no  dispute  as  to  the  facts,  which  appear  as  follows : 

Wright  made  timber-culture  entry  for  the  tract  in  question  August 
19, 1879. 

Being  a  native  of  Canada,  he  on  the  8th  of  August,  1879,  declared 
his  intention  of  becoming  a  citizen  of  the  United  States.  Three  days 
after  making  his  timber-culture  entry  he  returned  to  Canada,  and  con- 
tinued to  reside  for  a  time  upon  land  the  title  to  which  he  was  trying  to 
acquire  under  the  land  laws  of  the  Dominion,  and  which  he  did  ac- 
quire January  4, 1882. 

January  10, 1882,  he  returned  to  and  has  since  been  a  resident  of  the 
United  States. 

Contestant  admits  that  he  (Wright)  has,  since  making  his  timber-cult- 
are  entry,  complied  with  the  requirements  of  the  law  in  the  matter  of 
improvement  and  cultivation,  but  claims  that  his  returning  to  Canada 
nnd  there  remaining  for  nearly  two  and  a  half  years  after  having  de- 
clared his  intention  to  become  a  citizen  of  the  United  States,  was  evi- 
dence of  want  of  good  faith,  and  was  a  fraud  upon  the  timber-culture 
laws. 
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I  agree  with  you  in  the  conclusion  that  Wright  was  not,  by  reason  of 
bis  declaration  of  intention  to  become  a  citizen  of  this  country,  pre- 
cluded from  going  out  of  the  country.  I  know  of  no  law  forbidding  his 
doing  just  what  he  did,  nor  do  I  see  in  his  acts  any  evidence  of  mala 
fides. 

His  declaration  did  not  make  him  a  citizen  of  the  Unit^^d  States ;  he 
can  be  made  such  only  after  a  residence  of  five  years  in  the  country. 
His  absence  for  any  length  of  time  followed  by  his  return  to  and  domi- 
cile in  this  country  does  not  impugn  his  declaration,  nor  can  such  ab- 
sence of  itself  be  regarded  as  evidence  of  bad  faith. 

It  does,  however,  postpone  the  date  when  he  can  become  a  natural- 
ized citizen. 

The  law  does  not  require  continuous  residence  immediately  following 
declaration  of  intention.  If  it  did,  then  an  immigrant  having  made  such 
declaration  could  not  return  to  his  country  to  adjust  and  close  his  busi- 
ness there,  or  to  protect  any  rights  which  he  might  have,  and  which  it 
appears  this  applicant  did  have.  But  it  does  provide  that  <^Ko  alien 
shall  be  admitted  to  become  a  citizen  who  has  not  for  the  continued  term 
of  five  years  next  preceding  his  admission  resided  within  the  United 
States."  (Section  2170,  Eev.  Stat.)  This  becomes  a  matter  of  proof 
when  application  to  be  admitted  is  made. 

In  making  his  preliminary  or  first  declaration,  an  alien  does  not 
renounce  allegiance  to  the  country  from  which  becomes;  he  only  an- 
nounces his  intention  so  to  do,  and  to  become  a  citizen  of  the  United 
States.  Until  duly  admitted  by  the  proper  court,  he,  though  having 
declared  his  intention,  is  not  a  citizen  of  the  United  States.  The  late 
Lord  Chief  Justice  of  England,  discussing  nationality  and  the  effect  of 
naturalization,  in  the  view  of  other  nations  than  his  own  says  on  this 
point : 

Domicile  residence  preliminary  to  naturalization,  declaration  of  in- 
tention with  renunciation  of  former  allegiance  or  rights,  will  not  sufELce 
to  give  the  character  of  citizen  or  subject  of  the  country  of  adoption, 
which  can  be  acquired  only  by  the  act  of  naturalization  itself.  (Morse 
on  Citizenship,  p.  85.) 

The  timber-culture  law  itself  clearly  recognizes  the  principle  above 
enunciated,  for  it  extends  its  provisions  to  any  person,  the  head  of  a 
family  or  twenty  one  years  of  age,  who  "  is  a  citizen  of  the  United  States, 
or  who  shall  have  filed  his  intention  to  become  such,"  &c.  This  amounts 
to  a  legislative  declaration  that  an  alien  is  not  constituted  a  citizen  by 
making  the  formal  declaration  of  his  intention  to  renounce  foreign  alle- 
giance and  become  a  citizen. 

Applying  what  has  been  said  to  the  facts  in  this  case,  we  find  that 
the  entry  was  made  after  declaration  of  intention  duly  made  to  citizen- 
ship ;  that  the  law  has  been  complied  with  in  the  matter  of  improve- 
ment and  cultivation }  that,  though  the  applicant  was  for  a  time  out  of 
the  country  subsequently  to  his  declaration  of  intention  and  to  his  tim- 
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ber-cnlture  entry,  Deither  sach  absence  nor  the  cause  thereof  in  any  way 
vitiates  his  entry  or  interferes  with  the  rights  conferred  thereby,  his 
acts  furnishing  no  proof  and  raising  no  presumption  of  bad  faith  on  his 
part,  either  under  the  land  laws  or  the  naturalization  law.  On  the  other 
hand,  good  faith  is  evinced  not  only  by  the  oath  of  intention  followed 
by  improvements  and  cultivation  of  the  tract  entered,  but  by  the  appli- 
cant's return  to  this  country  after  a  temporary  absence  rendererd  nee. 
essary  in  order  to  protect  and  preserve  his  interests  abroad,  and  by  his 
settlement  here  as  a  denizen,  and,  as  he  avers,  a  prospective  citizen  of 
the  United  States. 

Finding  no  violation  of  law  in  the  temporary  absence  from  the  coun- 
try under  the  circumstances  mentioned,  and  this  being  the  only  ground 
of  objection  to  the  entry,  I  affirm  your  decision  dismissing  the  contest 


4.  AMENDMENT. 

land  covebed-jsquities. 
Samuel  M.  Luce. 

Ab  other  entries  cover  the  land  included  by  the  proposed  amendment  of  entry,  the  ap 
plication  for  amendment  is  denied ;  but  in  view  of  the  equities  involved,  the 
original  timber-culture  entry  is  cancelled  and  a  new  one  is  permitted,  with  credit 
for  existing  payments. 

Commissioner  McFarland  to  register  and  receiver,  North  Platte^  lUebr.y 

June  11, 1883. 

Gentlemen  :  Eeferring  to  your  letter  of  if  ovember  23, 1882,  trans- 
mitting the  application  of  Samuel  M.  Luce,  who  made  timber-culture 
entry  Ko.  2177,  June  2, 1882,  for  the  NW,  J  9, 16, 21  W.,  to  amend  the 
same  so  as  to  embrace  in  lieu  thereof  the  NW.  \  Sec.  8,  same  township 
and  range,  and  my  letter  of  March  2, 1883,  instructing  you  to  call  upon 
Bobison  J.  Powell,  who  made  timber  culture  entry  No.  2244,  July  17, 
1882,  for  the  2^E.  J  8, 16, 21,  and  George  W.  Huflfman,  who  made  home 
stead  entry  ^o.  3246,  October  2,  1882,  for  the  NW.  J  same  section,  to 
show  causey  if  any  existed,  why  Luce  should  not  be  allowed  to  amend 
his  entry  in  accordance  with  his  application,  and  their  entries  be  can- 
celed without  predjudice  to  their  right  to  make  new  ones,  I  have  to  state 
that  I  am  now  in  receipt  of  your  letter  of  March  19, 1883,  inclosing 
affidavits  by  Powell  and  Huffman  protesting  against  the  cancellation 
of  their  entries,  Huffman  showing  improvements  on  his  homestead  to 
the  value  of  more  than  $150,  and  Powell  being  also  an  actual  settler  in 
the  section. 

Under  the  timberculture  law  the  claimant  is  allowed  a  year  within 
which  to  make  improvements,  and  when  a  party  finds  a  tract  vacant 
and  subject  to  entry,  as  shown  by  the  records  of  the  local  land  office, 
and  places  bis  entry  thereon,  it  would  seem  to  be  a  hardship  to  allow 
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another  to  step  in  bubseqaently  and  amend  his  entry  to  cover  said  tract 
(no  improvements  having  been  made)  on  the  plea  that  he  intended  to 
have  entered  it  originally. 

The  year  not  having  expired  and  no  improvements  having  been  made 
by  Lace  to  show  to  subsequent  claimants  that  the  land  was  entered,  I 
think  it  would  be  neither  just  nor  equitable  to  disturb  the  entries  subse- 
quently made.  On  the  other  hand  the  tract  described  in  Luce's  entry 
papers^in  consequence  of  a  mistake  in  description,  is  not  the  one  which 
he  contemplated  in  making  the  entry.  To  hold  him  to  this  eiitry  only 
would  be  in  effect  to  deny  him  the  benefit  which  the  law  intended  to  con. 
fer,  as  it  is  shown  that  the  tract  described  in  his  entry  papers  ^Ms  com- 
posed entirely  of  sand  hills,  and  is  worthless  for  agriculture,  grazing,  or 
cultivation  of  timber." 

The  party's  application  to  amend  his  entry  is  rejected  on  account  of 
the  adverse  claim  which  has  attached  to  the  tract  to  which  he  desires  to 
amend,  and  for  the  farther  reason  that  a  timber-culture  entry  has  been 
made  in  the  section.  But  in  accordance  with  the  decision  of  this  office 
dated  July  28, 1881,  in  the  case  of  Herbert  H.  Moody,  Niobrara  district, 
I  am  of  opinion  that  it  is  competent  for  this  office  to  cancel  Mr.  Luce's 
entry  in  view  of  the  equitable  principles  involved,  and  permit  him  to 
make  a  new  one  with  credit  for  existing  payments. 

Notify  him  that  such  action  will  be  taken  should  he  so  desire,  and 
that  he  will  be  allowed  thirty  days  within  which  to  signify  his  intentions 
in  the  matter,  at  the  expiration  of  which  time  you  will  report  the  result 


appropriated  tract—second  entry. 
Hebbebt  H.  Moody. 

A  party  who  applies  to  amend  bis  timber-calture  entry  cannot  be  allowed  to  embrace 
a  tract  entered  by  another  timber-culture  claimant  who  bad  no  notice  of  the  prior 
party's  intention  to  claim  tbe  land.  Tbe  first  party  may  be  allowed  to  take  some 
otber  tract,  or  bare  tbe  money  paid  as  fees  and  commissions  refunded. 

Commissioner  McFarland  to  register  and  receiver^  Niobrara^  J^eftr.,  Jul}f 

28, 1883. 

Gentlemen  :  Under  date  of  November  8, 1881,  this  office  returned  to 
you  timber-calture  application  !N^o.  1743,  made  by  Herbert  H.  Moody, 
for  the  SB.  i  23,  34, 15  W.,  for  amendment  to  the  SW.  i,  section  32, 
same  township  and  range,  provided  no  prior  adverse  right  existed  to 
the  SW.  i  32,  said  party  having  applied  to  amend  August  30, 1880. 

By  your  letter  of  May  16  last  you  returned  the  application  without 
amendment,  together  with  an  afQdavit  by  Moody,  stating  that  an  ad- 
verse right  ha-s  attached,  and  asking  to  be  allowed  to  make  a  new  entry. 

Moody's  entry  was  made  May  7, 1880,  and  July  9,  following,  William 
E.  Pearson  made  timber-culture  entry  No.  2042  upon  the  same  tract. 
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It  will  be  seen,  therefore,  that  at  date  when  Moody  applied  to  amend 
the  land  was  covered  by  Pearson's  entry.  Moody's  application  to  amend 
was  based  upon  the  fact  that  he  intended  to  enter,  and  supposed  he  was 
entering,  the  8W.  i  32,  and  that  an  error  was  made  in  describing  the 
land. 

His  reasons  for  requesting  it  were  regarded  satisfactory  by  this  office, 
but  the  adverse  claim  of  Pearson  having  been  made  prior  to  date  of  the 
request  for  amendment  complicates  the  matter  somewhat.  Had  Moody's 
claim  been  initiated  under  the  homestead  or  pre-emption  laws  then  his 
settlement  and  improvements  upon  the  land  would  have  been  notice  to 
Pearson  that  the  tract  was  not  vacant,  and,  consequently,  notice  to  him 
of  the  rights  which  in  that  case  would  have  attached  thereto.  But  under 
the  timber-culture  law  the  claimant  has  a  year  within  which  to  make 
improvements }  and  where  a  party  finds  a  tract  vacant  and  subject  to 
entry  as  shown  from  the  records  of  the  local  office,  and  places  his  entry 
thereon,  it  would  seem  to  be  a  hardship  to  allow  another  to  step  in  sub- 
sequently and  amend  his  entry  to  cover  said  tract  (no  improvements 
having  been  made),  on  the  plea  that  he  intended  to  have  entered  it 
originally.  The  year  not  having  expired,  and  no  improvements  having 
been  made  by  Moody  to  show  to  a  subsequent  claimant  that  the  land 
was  entered,  I  think  it  would  be  neither  just  nor  equitable  to  disturb 
Pearson's  entry  by  allowing  Moody  to  amend  thereto.  On  the  othei 
hand,  the  tract  described  in  Moody's  entry  papers,  in  consequence  of  a 
mistake  in  description,  is  not  the  one  which  he  contemplated  in  making 
the  entry.  With  regard  thereto  there  was  no  mutual  understanding,  no 
agreement  of  minds  between  him  and  the  local  officers  representing  the 
United  States  in  the  transaction.  The  tract  with  reference  to  acquiring 
which  he  acted  in  paying  the  fee  and  commissions,  and  engaging  to  ful- 
fill the  legal  requirements,  and  which  was  the  consideration  moving  him 
thereto,  is  lost  to  him  in  consequence  of  the  entry  of  Pearson,  which  has 
since  intervened.  To  hold  him  to  this  entry  only  would  be  in  effect  to 
deny  him  the  benefits  which  the  law  intended  to  confer. 

I  think,  under  the  circumstances,  that  it  is  competent  for  this  office, 
in  view  of  the  equitable  principles  involved,  to  cancel  his  entry  and  per- 
mit him  to  make  a  new  one  according  to  his  request.  His  entry  is,  there- 
fore, hereby  canceled,  and  you  will  so  note  upon  your  records.  Advise 
Moody  of  the  action  taken,  and  that  he  will  be  allowed  to  make  a  new 
entry  with  application  of  existing  payments  to  his  credit,  upon  any  vacant 
X>ublic  land  subject  to  such  entry ;  or,  should  he  prefer,  the  amount  paid 
as  fee  and  commissions  upon  the  canceled  entry  will  be  refunded  to  him, 
upon  proper  application  therefor,  through  your  office,  as  provided  by 
the  second  section  of  the  act  of  June  16, 1880* 
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LIMITATION^ONE  ENTRY  IN  A  SECTION 

BicHABD  Griffiths. 

In  view  of  the  fact  that  the  prior  timber- oalture  entry  in  the  section  is  illegal,  and 
can  never  be  patented,  Griffiths'  timber-calture  entry  is  allowed  to  stand. 

Secretary  Teller  to  Commissioner  McFarlandy  January  18, 1884. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  fiichard 
Grifiiths  from  your  decision  of  April  4, 1883,  holding  for  cancellation 
his  timber-culture  entry,  made  October  20, 1882,  for  the  W.  i  of  the 
SE.  J,  and  the  E.  J  of  the  SW.  J  of  Sec.  34,  T.  6,  R.  20  W.,  Bloomiug- 
ton,  Nebr. 

It  appears  that  at  the  time  Griffiths'  entry  was  allowed  there  existed 
a  prior  timber-culture  entry  on  said  section,  made  by  one  George  Bar- 
rowcliff,  December  1,  1881,  for  the  NE.  ^^  for  which  reason  you  held 
Griffiths'  entry  for  cancellation. 

The  records  of  your  office  show  that  Daniel  B.  Wilson  made  timber- 
culture  entry  November  18, 1878,  for  the  NE.  J  of  this  section,  and  that 
by  permission,  granted  him  in  a  letter  from  your  office  dated  September 
6, 1879,  he  amended  his  entry,  and  made  it  for  the  NW.  i  of  the  same 
section.  That  December  1, 1881,  Wilson's  entry  was  canceled  for  relin- 
quishment, and  on  the  same  day  Barrowcliff  made  his  timber-culture 
entry  for  theNE.  J  of  said  section.  That  December  18, 1882,  you  held 
said  Barrowcllff 's  entry  for  cancellation,  because  it  conflicted  with  final 
certificate  No.  3G48,  issued  under  the  act  of  May  27, 1878,  to  homestead 
claimant,  J.  S.  Hoy  t,  September  20, 1882,  for  said  tract  That  January 
27, 1883,  Barrowcliff  made  application  for  permission  to  amend  his  en- 
try, and  make  it  for  the  NW.  J  of  said  section.  That  March  23, 1882, 
one  W.  S.  Thomas  made  homestead  entry  for  said  NW.  J.  That  Bar- 
rowcliflf's  application  for  permission  to  amend  is  new  pending  in  your 
office* 

The  timber-culture  act  of  June  14, 1878  (20  Stat.,  113),  contains  the 
following  proviso:  "That  not  more  than  one-quarter  of  any  section 
shall  be  thus  granted." 

By  this  limitation  patent  but  for  one- quarter,  in  any  one  section,  can 
issue  under  the  timber-culture  law.  The  effect  of  such  limitation  is  to 
restrict  accordingly  the  number  of  timber-culture  entries  that  may  be 
made  in  one  section,  and  your  office  has  for  this  reason  very  properly 
refused  to  permit  more  than  one  such  entry  to  exist  in  a  section. 

Although  Barrowcliff 's  entry  for  the  NE.  J  existed  prior  to  Griffiths' 
entry,  it  becomes  apparent  from  the  record  that  no  patent  can  ever  issue 
to  said  Barrowcliff  under  his  original  entry,  and  that  so  far  as  his  appli- 
cation to  amend  is  concerned  it  cannot  be  held  to  exclude  the  interven- 
ing rights  of  others. 

I  am  of  the  opinion,  therefore,  that  Griffiths'  entry  should  not  be  dis- 
turbed. 

your  decision  is  reversed. 
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6.  AMICABIii:  AGREEMENT. 

PBIOB  mGHT—WAIVER^TECHNICAL  VIOLATION. 

AYEBS  V.  BtTELL  AND  OONNALLY. 

A  prior  rigbt  by  virtiie  of  a  contest  may  be  waived  in  part  by  an  amioiKble  agreement. 
Such  agreement  should  be  respected  where  it  settles  a  controversy  like  the  one  in 
this  case,  and  should  not  be  overthrown  because  of  a  technical  violation  of  a  rule 
of  practice. 

Secretary  Teller  to  Commissioner  JUcFarlandy  February  21^  1884. 

Sib  :  I  have  considered  the  case  of  James  L.  Ayers  v.  Alexander  T. 
Bnell  and  Henry  Connally,  involving  the  SW.  J  of  Sec.  5,  Tp.  110,  E. 
61,  Huron,  Dak.,  on  appeal  by  Ayers  from  your  decision  of  July  6, 1883, 
awarding  the  whole  tract  to  BuelL 

Connally  made  timber  culture  entry  No.  1789,  July  22, 1879,  for  said 
tract.  Buell  entered  contest  September  29, 1881,  against  said  entry, 
alleging  failure  to  break  five  acres,  as  required  by  law.  The  time  of 
trial  was  fixed  for  November  4,  1881,  at  which  time  Buell  submitted 
proofs,  upon  which  the  register  and  receiver  declared  the  entry  forfeited. 
August  12, 1882,  a  relinquishment  by  Connally  dated  July  10, 1880,  was 
filed,  and  thereapon  the  entry  was  canceled  at  the  local  office. 

On  the  14th  day  of  August,  1882,  Ayers  obtained  an  abstract  from 
the  local  office,  received  by  mail,  which  showed  the  tract  in  question  to 
be  free  from  entry  or  other  adverse  claim ;  and  thereupon,  on  the  same 
day,  he  entered  upon  the  land,  made  settlement,  and  commenced  im- 
provements. Buell  soon  after  came  and  informed  him  that  he  had  a 
contest  on  the  tract.  Ayers  replied  that  he  had  relied  upon  the  infor- 
mation given  by  the  abstract,  but  if  he  had  no  right  to  the  laud  he 
would  abandon  it.  A  day  or  two  afterward  they  made  an  amicable 
agreement  to  divide  the  land  in  controversy  between  them.  Pursuant 
to  that  agreement,  on  the  sixteenth  day  of  said  August,  Ayers  filed  de- 
claratory statement  No.  19170  for  the  east  half  of  the  tract,  and  Buell 
made  timber-culture  entry  No.  9862  for  the  remainder.  Ayers  thereupon 
continued  his  possession  and  improvements,  and  has  ever  since  resided 
with  his  family  upon  the  land.  His  improvements,  consisting  of  build- 
ings and  other  permanent  betterments,  are  valued  at  $1,000. 

December  1,  following,  you  directed  Ayers'  filing  and  BuelPs  entry  to 
be  canceled,  because  made  in  violation  of  Eule  53,  which  provides  that 
uiK)n  a  termination  of  a  contest  the  local  officers  shall  take  no  further 
action  affecting  the  disposal  of  the  land  until  directed  by  the  Commis- 
sioner. The  proceedings  in  BuelPs  contest  having  been  transmitted  to 
your  office,  you,  on  December  29,  same  year,  directed  the  contest  to  be 
dismissed,  because  the  record  did  not  show  that  he  applied  to  enter  the 
tract  at  the  time  he  initiated  the  contest.  You  further  ordered  Con- 
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nally's  entry  to  be  reinstated.    January  0th  thereafter,  Ayers  initiated 
contest  against  the  entry  so  reinstated. 

January  30th  thereafter,  Buell  applied  to  you  for  a  review  of  your 
decision  of  December  29th,  alleging  as  cause  that  he  in  fact  did  apply 
to  enter  at  the  time  he  initiated  his  contest,  but  that  the  register  re- 
fused to  receive  his  application  and  informed  him  it  was  not  necessary; 
that  his  right  of  priority  as  a  contestant  would  be  preserved  without  it. 
You  granted  the  rehearing,  and  March  16  last,  reinstated  his  contest, 
and  directed  that  of  Ayers  to  be  dismissed;  but  reserved  your  decision 
upon  the  whole  case  until  a  future  time.  June  6,  last,  you  heard  the 
case  upon  oral  argument  and  briefs  submitted,  and  awarded  the  whole 
tract  to  Buell,  by  reason  of  his  contest  and  the  relinquishment,  which 
you  held  to  inure  to  his  benefit,  and  directed  Connally's  entry  to  be  can- 
celed.   (10  Land  Owner,  122.) 

I  do  not  consider  it  necessary  to  review  the  numerous  questions  raised 
by  the  record  and  the  arguments  of  counsel.  Conceding  that  Buell 
had  the  prior  right  to  the  whole  tract  by  virtue  of  his  contest  initiated 
against  Connally's  entry,  it  was  a  right  which  he  could  waive,  and  this 
he  did  as  to  a  part  of  the  tract  by  his  amicable  agreement  with  Ayers. 
Undoubtedly'  this  agreement  would  have  been  carried  out  in  good  faith 
but  for  the  cancellation  of  the  filing  and  entry  of  the  parties  by  direc- 
tion of  your  oflSce,  and  the  reinstatement  of  Oonnally^s  entry.  During 
the  several  months  which  elapsed  before  this  was  done  the  parties  seem 
to  have  acquiesced  in  the  agreement,  and  lived  upon  and  improved  tho 
land  in  accordance  therewith.  It  was  not  until  the  filing  and  entry 
were  canceled  and  Connally's  entry  restored  that  each  seems  to  have 
felt  himself  compelled  to  resort  to  some  action  to  secure  his  claim  to 
the  land. 

Buell  made  the  agreement  with  Ayers  with  full  knowledge  of  his 
rights  under  his  contest,  and  it  would  be  manifestly  unjust  to  allow 
him  by  his  violation  to  obtain  Ayers'  improvements,  made,  at  least  in 
part,  under  its  sanction,  with  the  knowledge  and  acquiescence  of  Buell  ^ 
and  before  he  manifested  any  intention  of  repudiating  it  by  claiming 
the  whole  tract  under  his  contest  with  Oonnally. 

I  do  not  undertake  in  this  case  to  discuss  the  propriety  of  the  action 
of  the  local  officers  in  canceling  Connally's  entry  and  permitting  the 
filing  and  entry  of  Ayres  and  Buell  without  direction  from  you,  but 
refer  you  to  Hoyt  v.  Sullivan  (10  Copp,  258),  as  having  a  bearing  upon 
th£^t  subject.  Even  if  such  action  wa«  wrong  you  should  have  re- 
spected the  agreement  of  the  parties,  which  settled  the  controversy, 
and  not  have  overthrown  it  because  of  a  technical  violation  of  the  rules 
of  your  office.  Such  rules  are  made  to  aid  in  the  just  and  equitable 
disposition  of  the  public  lands  by  the  Government  to  its  citizens,  and 
should  not  be  held  to  hinder  and  delay  such  disposition.  Strict  adhe- 
rence to  the  rule  under  the  facts  in  this  case  was  unnecessary,  and  has 
been  a  fruitful  source  of  litigation  and  expense  to  the  parties. 
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The  filing  of  Ayers  and  the  entry  of  Bnell  made  in  consammation  of 
their  agreement  should  be  restored.  The  reinstated  entry  of  Gonnally 
should  of  course  be  canceled. 

For  the  reasons  stated  I  reverse  your  decision. 

Beaffirmed  by  Secretary  Teller,  April  17, 1884. 


6.  APPMCATIOK  TO  CONTEST. 

CAVTION^COLLVSION—DUrZ  OF  LOCAL  OFFICERS. 

Bbown  V.  Beown  and  Moses  v.  Beown. 

Cantion  is  suggested  against  coUusive  contests  by  relatives  or  others.  The  applica* 
tion  of  Moses  to  contest  is  suspended  until  the  result  in  Brown  v.  Brown  can  be 
determined ;  when,  if  the  defendant  is  successful,  Moses  may  proceed  to  contest. 
Local  officers  sbould  examine  carefully  and  point  out  errors  in  applications  te 
contest  and  allow  amendments  thereto. 

Acting  Secretary  Joslyn  to  Commissioner  McFarUmdj  March  15,  1883. 

SiE :  I  have  considered  the  appeal  of  Sylvester  H.  Brown  from  yonr 
decision  of  Jnly  21, 1883,  affirming  the  action  of  ttie  local  officers  at 
Lamed,  Kans.,  in  denying  his  right  to  contest  the  timber-cultnre  entry 
of  John  B.  Brown. 

John  B.  Brown's  entry  was  made  Jane  7, 1880,  and  on  December  22, 
1882,  one  Annie  M.  Moses  initiated  contest  against  it,  alleging  failure 
to  cultivate  in  1880,  and  failure  to  plant  in  1881  and  1882.  Ou  the  day 
appointed  for  a  hearing,  March  21, 1883,  Brown's  attorney  moved  to  dis- 
miss the  contest  for  failure  to  set  up  a  proper  cause  of  action,  and  the 
motion  was  granted.  This  action  was  proper,  for  the  entryman  was  not 
required  to  cultivate  in  1880,  and  his  first  year  for  planting  did  not  ex- 
pire until  June  7, 1883. 

Prior  to  said  dismissal  the  appellant,  Sylvester  H.  Brown,  filed  an 
application  and  affidavit  of  contest,  and  shortly  after  the  dismissal 
said  Annie  M.  Moses  filed  a  second  affidavit  of  contest  The  local  offi- 
cers decided  that  these  applications  to  contest  were  simultaneous,  and 
that  the  two  parties  should  bid  for  the  preference  right  to  contest. 
Brown  did  not  bid,  but  Moses  did,  and  was  accorded  the  right  of  contest. 
In  this  the  local  officers  erred.  The  first  affidavit  of  contest  filed  by 
Hoses  was  vo^d  on  its  face,  and  was,  therefore,  no  bar  to  the  initiation 
of  Brown's  contest  (Bivins  v.  Shelley,  10  L.  O.,  212),  which  should  be 
reinstated  as  of  the  date  that  it  was  filed. 

Your  decision  is  therefore  reversed. 

I  direct  your  attention  to  the  fact  that  it  is  a  Brown  who  contests 
Brown's  entry,  and  that  the  same  attorney  appears  for  both  Browns. 
These  Browns  are  perhaps  relatives,  and  it  is  not  an  uncommon  practice 
for  delinqnent  entrymen  to  forestall  a  bona  fide  contest  by  a  collusive 
one,in  which  it  is  never  intended  to  produce  sufficient  evidence  to  procure 
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the  entry's  cancellation.  I  am  not  satisfied  that  sach  is  the  case  here, 
else  I  would  take  saminary  action  upon  it.  But  in  view  of  its  possi- 
bility, I  think  it  proper  to  protect  the  interests  of  the  Government  in 
this  instance.  You  will,  therefore,  please  notify  the  local  officers  that 
the  second  affidavit  of  contest  filed  by  Annie  E.  Moses  shall  remain  on 
file,  with  the  right  to  her  to  amend  it,  until  the  final  determination  of 
the  contest  between  Brown  and  Brown,  and  you  will  also  notify  her  of 
her  right  to  amend  it  If  Brown  v.  Brown  is  decided  in  favor  of  the 
defendant,  then  Annie  M.  Moses  may  have  the  preference  right  of  con- 
test against  him. 

You  will  also  please  notify  the  local  officers  that  Congress  has  in 
various  ways  invited  and  encouraged  persons  to  inform  against  those 
who  are  endeavoring  to  acquire  title  to  the  public  land  fraudulently  or 
illegally,  as  the  only  adequate  means  of  protecting  the  United  States ; 
and  that  it  is  their  duty  to  further  this  policy  by  examining  carefully 
any  application  to  contest  a  claim,  pointing  out  its  defects  to  the  ap- 
plicant, and  allowing  him  to  amend  it  at  once. 

Mrs.  Moses  granted  a  rehearing  by  Acting  Secretary  Joslyn,  Aug^ust 
2, 1884,  on  a  showing  of  collusion  in  said  contests. 


7.  ATTOB1S1E3T. 
FILLING  DATE  IN  BLANK  IMMATERIAL. 

DuHAS  V.  Cook. 

The  fllling  in  of  a  date  in  a  blank  form  by  an  attorney,  as  described,  is  immaterial, 

and  does  not  affect  the  validity  of  the  affidavit. 

Secretary  Teller  to  Commissioner  McFarland^  January  28, 1884. 

Sib  :  I  have  considered  the  appeal  of  Peter  Dumas  from  your  de- 
cision of  April  27, 1883,  dismissing  his  contest  against  timber-culture 
entry  Ko.  2421  of  Charles  W.  Cook  (for  the  SE.  i  of  the  NE.  i,  the  E.  J 
of  the  SE.  J,  and  the  SW.  J  of  the  SE.  J  of  Sec.  22,  T.  9  S.,  E.  6  W., 
Concordia,  Kans.),  on  the  ground  that  the  affidavit  of  contest,  as  sworn 
to  by  Dumas,  failed  to  specify  the  date  of  said  timber-culture  entry,  and 
that  the  omission  was  supplied  by  his  attorney  at  the  time  of  filing  it. 

In  all  other  respects  the  affidavit  of  contest  and  the  accompanying 
application  to  enter  are  regular.  The  omission  of  the,  date  of  entry, 
namely,  August  19, 1881,  occurred  by  a  failure  to  fill  up  a  blank  in  a 
printed  form,  but  said  date  appeared  correctly  below,  in  that  part  of 
the  affidavit  alleging  a  failure  to  break  said  land  ^<  between  the  19th 
day  of  August,  1881,  and  the  19th  day  of  August,  1882.''  Since  the  alle- 
gation of  non-compliance  fixed  the  dates  of  the  beginning  and  ending  of 
a  year,  and  since  it  was  within  the  official  knowledge  of  the  local  officers 
that  the  first-named  date  corresponded  with  the  date  of  entry,  it  is  my 
judgment  that  the  said  omission  was  not  a  material  defect,  that  the  date 
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might  properly  be  inserted  by  the  attorney,  and  that  the  local  officers 
were  justified  in  allowing  the  contest. 
Yoar  decision  is  therefore  reversed. 


material  alteration  bt^not  allowed. 
Andrew  O.  Milne. 

A  timhor-cultnie  application  oannot  be  altered  or  amended  by  an  attorney  to  inclade 

a  different  tract. 

Secretary  Teller  to  Commissioner  MoFarJandy  February  20, 1884. 

Sir:  I  have  examined  the  case  presented  by  the  appeal  of  Andrew 
C.  Milne  from  yonr  decision  of  May  10, 1883,  denying  his  right  to  make 
timber-culture  entry  for  the  SB.  J  of  Sec.  15,  T.  127,  B.  64,  Aberdeen, 
Dak. 

It  appears  that  Peter  Bertrang  made  timber-culture  entry  for  the  land 
described  May  28, 1881 ;  that  said  Bertrang  executed  a  relinquishment 
of  said  entry,  which  was  filed  in  the  local  office  by  Milne's  attorney  Au- 
gust 26, 1882,  and  the  entry  thereupon  canceled.  At  the  same  time 
that  Bertrang's  relinquishment  was  filed,  or  immediately  thereafter, 
Milne's  attorney  offered  the  timber-culture  application  of  Milne  for  the 
corresponding  tract  in  range  63,  but  as,;the  plat  of  T.  127,  B.  63,  had  not 
been  filed  in  the  local  office,  the  application  was  rejected.  The  local 
officers  also  refused  to  allow  the  said  attorney  to  so  change  the  descrip- 
tion of  the  land  covered  by  the  application  as  to  make  it  correspond 
with  Bertrang's  relinquished  entry. 

August  28, 1882,  Joseph  Witherspoon  entered  the  tract  as  a  timber- 
culture  claim. 

September  25, 1882,  Witherspoon's  entry  was  canceled  for  relinquish- 
ment, and  A.  J.  Davis  made  timber-culture  entry  for  the  same  tract. 
The  latter  entry  remains  intact  upon  the  record. 

After  the  allowance  of  Davis's  entry,  Milne  perfected  an  appeal  from 
the  ruling  of  the  local  officers. 

It  does  not  appear  that  Milne  ever  offered  to  file  at  the  local  office  an 
amended  application,  after  the  refusal  of  such  office  to  permit  his  attor- 
ney to  make  the  desired  alteration  in  the  original  application. 

The  rejected  application  made  by  Milne  is  not  with  the  papers  in  the 
case,  and  from  an  indorsement  made  on  the  notice  of  appeal  by  the  regis* 
ter  and  receiver  it  would  appear  that  such  document  had  been  in  the 
possession  of  Milne's  attorney,  but  said  attorney  and  Milne  disclaim  all 
knowledge  of  its  whereabouts. 

The  local  office  properly  refused  to  allow  the  attorney  to  alter  the  de- 
scription of  the  land  in  the  application.  Under  the  law  the  application 
is  accompanied  with  an  affidavit  made  by  the  applicant,  setting  forth, 
among  other  things,  ^'  that  the  section  of  land  specified  in  my  said  ap- 
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plication  is  composed  exclusively  of  prairie  lands,  or  othet  lands  devoid 
of  timber/'  and  an  alteration  permitted  on  the  part  of  any  one  bat  the 
applicant  in  the  description  of  the  ^^land  specified "  wonld  make  snch 
oath  absolutely  meaningless. 
Yonr  decision  is  therefore  aflBrmed. 


8.  BREAKING. 

default  cubed-^good  faith. 
Fitch  v.  Olabk. 

If  a  timbor-oaUnie  olaimant  is  not  in  defanit  as  to  the  whole  amount  of  breaking  re- 
quired at  the  time  affidavit  of  contest  is  filed,  the  entry  should  not  be  dedazed 
forfeited. 

Secretary  Teller  to  Oommigsioner  McFarlandy  June  13, 1883. 

• 

Sib  :  I  have  considered  the  case  of  W.  B.  Fitch  v.  Hngh  Ot.  Olark, 
involving  timber-cnltnre  entry  No.  892,  covering  the  NW.  i  of  Sec.  20, 
T.  20,  B.  11  E.,  Neligh,  Nebr.,  on  appeal  from  yonr  decision  of  Jnly  5, 
1882,  adjudging  the  entry  forfeited. 

The  entry  was  made  May  17, 1880.  The  affidavit  of  contest  was  filed 
January  14, 1882,  and  alleged  that— 

H.  O.  Clark  failed  to  break,  or  canse  to  be  broken,  5  acres  of  the  tract 
claimed  during  the  first  year  after  the  entry  thereof,  viz,  between  the 
17th  day  of  May,  1880,  and  the  18th  day  of  May,  1881. 

The  proofs  show  that  the  land  is  low  and  wet  in  character,  and  was 
overflowed  in  the  spring  and  early  summer  of  the  years  1880  and  1881 ; 
that  the  defendant  made  arrangement  for  breaking  6  acres  during  the 
spring  of  1880,  but  that  after  May  23  there  was  no  time  during  what 
is  known  as  the  breaking  season  (which  is  stated  to  be  from  nbont  June 
1  to  August  1)  in  which  it  could  have  been  done,  owing  to  the  wet  con- 
dition of  the  land.  It  appears,  however,  that  the  work  might  have  been 
done  in  September  or  October.  In  1881,  the  ground  was  too  wet  for 
breaking  until  about  August  1,  when  the  defendant  caused  to  be  broken 
what  was  supi)osed  to  be  10  acres,  but  upon  actual  measurement  it 
proves  to  be  9 J  acres.  The  good  faith  of  the  defendant  is  shown,  and 
at  the  time  of  filing  the  affidavit  of  contest,  the  amount  of  land  required 
by  law  had  been  broken,  although  5  acres  thereof  were  not  broken 
within  the  first  year.  There  was  still  left  to  the  defendant  the  remain- 
der of  the  second  year  within  which  he  could  break  the  half  acre  found 
by  measurement  to  be  short.    (Cornell  v.  Ohilton,  9  Copp,  174.) 

At  the  time  of  the  contest  and  of  your  decision,  it  was  supposed  that 
the  statute  absolutely  required  that  5  acres  should  be  broken  daring 
the  first  year ;  but  this  Department  held,  in  Galloway  v.  Winston  (9 
Copp  L.  O.,  98),  that  if  the  entryman  was  not  in  default  as  to  the  whole 
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amount  required  to  be  broken  at  the  time  of  filing  the  affidavit  of  con- 
test, the  forfeiture  of  the  entry  would  not  be  declared ;  in  other  words, 
that  if  the  default  had  been  cured  before  any  other  rights  had  inter- 
vened  the  entry  would  be  preserved. 

This  construction,  since  that  decision,  has  been  followed  by  this  De- 
partment, (Bwing  T.  Bicard,  9  Gopp  L.  O.,  174).  I  therefore  reverse 
your  decision,  and  direct  that  the  defendant's  entry  be  allowed  to  stand. 


DEFA  ULT  EXCUSED-'QOOD  FAITH, 

BouLWABE  r.  Scott. 

Since  the  failiire  to  break  was  dae  to  an  error  of  Judgment,  and  not  to  bad  faith,  and 
since  the  entryman  had  began  to  cure  said  failure  before  initiation  of  contest,  the 
contest  is  dismissed. 

Secretary  Teller  to  Commissioner  MoFarlandj  November  15, 1883. 

Sib:  I  have  considered  the  case  of  John  B.  Boulware  v.  George  M. 
Scott,  involving  lots  3  and  4,  and  the  E.  ^  of  the  SW.  ^of  Sec.  31,  T.  12 
S.,  B.  27  E.,  Oxford,  Idaho,  on  appeal  by  Scott  from  your  decision  of 
ITovember  13, 1882,  holding  his  timber-culture  entry  Ko.  75  for  cancel- 
lation. 

The  afSdavit  of  contest  alleges  failure  to  break  the  required  5  acres 
within  the  first  year. 

The  record  shows  that  Scott  made  said  entry  on  April  12, 1881,  hav- 
ing paid  quite  a  sum  of  money  for  the  possessory  right  of  the  prior  set- 
tier ;  that  the  land  which  he  intended  to  plant  was  in  such  a  condition 
that  it  required  grubbing  before  the  required  breaking  could  be  done, 
and  that  on  account  of  the  very  early  spring  of  1881  such  breaking  was 
postponed  until  the  spring  of  1882 ;  that  meanwhile  Scott  constructed 
an  irrigating  ditch,  provided  posts  for  his  fences,  made  arrangements 
for  trees,  and  otherwise  showed  his  intention  to  make  a  permanent  im- 
provement of  the  land,  and  to  plant  it;  that  in  March  and  April,  1882, 
he  made  contracts  with  persons  to  break  the  land  with  oxen,  the  spring 
being  so  late  and  the  ground  so  frozen  as  to  prevent  his  breaking  with 
his  own  team  of  horses;  that  these  contractors  failed  him  altogether, 
and  it  was  not  until  the  latter  part  of  April,  1882,  that  he  began  to 
break,  shortly  afterwards,  and  as  soon  as  the  condition  of  the  ground 
permitted,  completing  the  breaking  of  the  first  5  acres ;  and  that  he  had 
begun  the  breaking  and  had  2  acres  broken  before  the  initiation  of  con- 
test 

It  is  evident  that,  whatever  error  of  judgment  there  may  have  been, 
there  is  no  bad  faith  in  this  case,  and  that  the  cause  of  Scott's  failure 
to  break  the  required  acreage  at  the  intended  time  during  the  first  year 
was  the  unusual  lateness  of  the  spring — the  act  of  God — ^which  excuses 
the  failure.  If  therefore  the  question  were  between  him  and  the  Gov- 
ernment alone,  under  a  uniform  line  of  decisions  his  prompt  effort  to 
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break  the  land  at  the  earliest  date  possible,  though  shortly  after  the 
expiration  of  the  first  year,  would  be  a  substantial  and  sufficient  com- 
pliance with  the  law.  Kow,  the  fact  is  that  he  had  actually  begun  the 
breaking  prior  to  the  initiation  of  the  contest,  and  I  think  that  it  would 
be  uigust  to  hold  that  a  third  person  might  intervene  at  this  junctnre 
and  defeat  his  entry. 
The  contest  is  therefore  dismissed,  and  your  said  decision  reversed. 


OBJECT-^OVEBTUBNINa  SOIL. 

Blxjm  V.  Petsoh. 

The  object  to  be  attained  daring  the  first  year  by  a  timber-cnltnre  claimant,  is  a 
thorongb  overturning  of  the  soil,  not  in  spots,  bat  continaoasly  throaghoat  the 
prescribed  area.  It  is  immaterial  whether  this  object  be  accomplished  by  plow- 
ing or  otherwise. 

Acting  Secretary  Joslyn  to  Commission&r  McFarlandj  March  24,  1884. 

Sib:  I  have  considered  the  case  of  Simon  Blum  v.  Adolph  Petscb, 
on  appeal  by  Blum  from  your  decision  of  September  6, 1883,  dismissing 
the  contest. 

Petsch  made  timber-culture  entry  No.  203,  November  23, 1881,  cov- 
ering the  S.  i  of  the  SB.  J  and  the  S.  J  of  the  SW.  J  of  Sec.  26,  T.  1, 
E.  7,  Los  Angeles,  Cal. 

On  November  24, 1882,  Blum  filed  an  affidavit  of  contest,  alleging 
the  failure  by  Petsch  to  comply  with  the  requirements  of  the  timber- 
culture  law  during  the  first  year. 

At  the  hearing,  December  29, 1882,  it  transpired  that  during  the  first 
year  Petsch  cleared  10  acres  of  the  land  from  grease-wood  and  sage- 
brush, the  roots  of  which  were  dug  out  with  '^grubbing  hoes;''  no 
further  breaking  was  attempted,  for  the  reason  that  the  soil  within  the 
10  acres  was  considered  by  him  to  be  sufficiently  broken  within  the 
meaning  of  the  law. 

The  law  requires  the  party  making  a  timber-culture  entry  of  a  quar- 
ter-section of  land  to  break  or  plow  5  acres  thereof  the  first  yean 
The  object  to  be  attained  is  a  thorough  overturning  of  the  soil,  not  in 
spots,  but  continuously  throughout  the  prescribed  area,  thereby  loosen- 
ing and  rendering  it  possible  to  properly  cultivate  a  crop  to  the  full  ex- 
tent of  the  6  acres ;  whether  this  object  is  secured  by  means  of  a 
plow  or  otherwise  is  immaterial. 

The  testimony  shows  that  but  a  small  portion  of  the  land  is  fit  for 
planting  timber  in  a  body,  and  that  portion  is  so  stony  as  to  render 
plowing  impracticable. 

It  appears  that  Petsch  is  a  man  of  more  than  ordinary  intelligence, 
an  old  resident  of  the  locality,  and  has  been  interested  in  adjoining 
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land  for  a  long  time,  so  that  he  could  not  have  been  ignorant  of  the 
character  of  the  tract  in  question  at  the  date  of  entry. 

The  law  does  not  exact  impossibilities  from  the  settler ;  but  in  the 
event  that  he  enters  a  tract  of  laud  under  the  provisions  of  the  timber- 
culture  law,  with  knowledge  that  it  is  unadapted  for  the  purpose  of 
tree-culture,  he  will  be  held  to  a  strict  compliance  with  its  requirements. 

His  remark,  that  ''the  land  is  so  prepared  that  it  is  ready  for  sowing, 
and  if  it  don't  produce  a  crop  without  plowing  it  could  not  produce  a 
crop  with  plowing,'^  clearly  indicates  an  utter  indifference  as  to  whether 
the  soil  is  in  a  fit  condition  for  crop  or  not.  This  view  is  corroborated 
by  his  subsequent  actions.  On  January  2, 1S83 — during  the  second 
year — no  other  breaking  of  the  soil  having  been  done  than  the  grub- 
bing out  of  the  sage-brush  and  grease- wood  roots,  the  10  acres  referred 
to  were  sowed  to  barley,  and  a  cultivator  run  over  the  ground  for  the 
purpose  of  covering  the  seed. 

I  do  not  perceive  that  Petsch  has  complied  with  the  requirements  of 
the  law  in  any  respect,  and  must  therefore  reverse  your  decision. 

The  entry  of  Petsch  will  be  canceled. 


9.  CHANGE  OF  ENTRY. 

CONTEaT—BELINQISHMENT^NEWENTRY-EVIDENCE^IMPBOVEMENTa. 

MoOALL  V.  MOLNAB. 

While  a  conteeft  is  pending,  the  timber-coltare  entryman  may  file  a  relinqaisbment, 

and,  if  qualified,  make  homestead  of  the  same  land.    Bnt  snch  homestead  entry 

is  subject  to  the  contestant's  rights. 
When  a  relinquishment  is  filed  as  the  result  of  a  contest,  no  farther  evidence  in  the 

contestant's  behalf  is  needed,  for  the  entry  no  longer  exists,  and  the  record  is 

cleared. 
Where  a  timber-culture  entryman,  in  anticipation  of  failure  to  comply  with  the  law, 

erects  a  house  and  cultivates  the  land,  he  cannot  be  allowed  a  homestead  entry 

on  the  land  in  the  face  of  a  contestant. 
In  absence  of  any  provision  in  the  local  law  or  in  the  rules  of  practice,  forbidding 

the  attorney  in  a  case  from  acting  as  a  notary  public  in  the  preparation  of  an 

affidavit  for  his  client,  there  is  no  reason  for  declaring  a  contest  illegal  because 

based  upon  such  affidavit.    Testimony  in  a  case  should  not  be  taken  before  a 

notary  public  who  is  the  attorney  of  record. 

Secretary  Teller  to  Commissioner  McFarland  June  27 y  1884. 

Sir  :  I  have  considered  the  case  of  William  McGall  v,  George  Mol- 
nar,  as  presented  by  the  appeal  of  said  Molnar  from  your  decision  of 
December  27, 1883,  allowing  McCall  to  make  timber-culture  entry  for 
the  W.  i  of  the  NW.  J  and  W.  i  of  the  SW.  i  of  Sec.  32,  T.  7  K.,  B- 
65  W.,  Denver,  Colo. 

June  19, 1879,  Molnar  made  timber-culture  entry  for  this  tract. 

August  13, 1883,  McCall  began  a  coi^test  against  Molnar's  entry,  al- 
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leging  non-compliance  with  the  law,  and  at  the  same  time'  filed  his 
application  to  enter.  Notice  of  contest  issaed  fixing  September  28, 
1883,  for  the  day  of  hearing,  and  personal  service  thereof  was  made 
Aagast  29, 1883. 

September  1, 1883,  Molnar  filed  a  relinquishment  of  his  timber-calt- 
nre-entry,  and  immediately  tendered  his  application  to  enter  said  land 
under  the  homestead  law.  The  local  office,  acting  upon  said  relinqoish- 
ment,  canceled  Molnar's  timber-cultare  entry,  and  allowed  said  Molnar 
to  make  the  desired  homestead  entry. 

September  17, 1883,  McGall  applied  to  enter  said  tract  as  a  success- 
ful contestant,  but  his  application  was  rejected  on  account  of  the  prior 
homestead  entry  of  Molnar.    McCall  appealed. 

At  the  time  when  Molnar  made  his  homestead  entry,  he  filed  his 
own  affidavit,  duly  corroborated,  to  the  effect  that  he  had  built  a  house 
on  the  land,  and  made  some  other  improvements  thereon,  alleging  that 
he  intended  in  so  doing  to  claim  the  land  under  the  homestead  law  in 
the  event  that  he  was  unable  to  comply  with  the  timber-culture  law. 
In  his  affidavit,  accompanying  his  application  to  enter,  dated  Septem- 
ber 1 ,  1883,  he  alleges  settlement  ^'  prior  to  June  18, 1883,"  and  in  his 
application  claims  the  benefit  of  the  act  of  May  14, 1880. 

On  behalf  of  Molnar  it  is  said  that  the  relinquishment  could  not  inure 
to  the  benefit  of  the  contestant,  except  alter  a  hearing  and  judgment 
thereon  pursuant  to  notice ;  that  the  improvements  and  settlement  of 
Molnar  precluded  timber-culture  entry  for  the  land ;  and  that  McCalPs 
contest  was  void,  because  the  affidavit  of  contest  was  executed  before 
one  of  his  attorneys,  acting  in  the  official  capacity  of  notary  public 

Kow,  it  is  well  settled  that  when  a  relinquishment  is  filed,  it  takes 
effect  at  once,  so  far  as  relieving  the  land  covered  thereby  from  the  ex- 
isting entry  is  concerned  ( Whitford  v.  Kenton,  1  Brainard's  Legal  Prec, 
415 ;  Glaze  v.  Bogardus,  2  id.,  53),  and  that  land  covered  by  the  entry 
of  a  timber-culture  claimant  in  default  is  open  to  the  entry  of  the  first 
legal  applicant.  With  this  right  of  eutry  goes  the  right  of  contest,  in 
order  to  clear  the  record  of  the  existing  entry.  Hence,  where  a  legal 
contest  against  such  an  entry  is  pending,  and  a  relinquishment  is  filed, 
the  suit  of  the  contestant  is  successfully  terminated  if  such  relinquish- 
ment be  filed  as  the  result  of  the  contest.  'So  further  evidence  is  re- 
quired in  aid  of  the  contest,  for  the  contestant  entry  has  ceased  to  ex- 
ist, and  the  record  is  clear. 

By  express  provision  of  the  first  section  of  the  act  of  May  14, 1880 
(21  Stat.,  140),  where  land  covered  by  a  pre-emption,  homestead,  or 
timber-culture  claim  is  relinquished,  the  land  thus  relinquished  be- 
comes open  to  settlement  and  entry  without  any  further  action  on  the 
part  of  your  office. 

In  this  case,  when  the  relinquishment  was  filed,  the  application  of 
McGall  to  enter  the  land  was  pending,  and  took  effect  instantly  as  a 
legal  application  for  public  land. 
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Tlii5  local  office  pro[>erIy  cnougli  allowed  Molnar  to  make  homestead 
entry  for  the  land  after  filing  his  relinqaishment,  but  such  entry  was 
snbject  to  the  assertion  of  McCall's  superior  right  as  a  successful  con- 
testant. 

Molnar  will  not  be  permitted  to  assert  any  right  as  a  homestead 
claimant  which  he  attempted  to  initiate  while  holding  the  land  under 
the  appropriation  of  the  timber-culture  entry.  While  that  entry  ex- 
isted, the  land  was  not  public  land,  and  he  could  only,  during  such 
time,  acquire  further  rights  to  the  land  by  complying  with  the  timber- 
culture  law. 

The  third  exception  to  your  decision  does  not  seem  to  be  well  taken. 

In  the  absence  of  any  provision  in  the  local  law  or  in  the  rules  of 
practice  adopted  by  the  Department,  forbidding  the  attorney  from  act- 
ing as  a  notary  public  in  the  preparation  of  an  affidavit  for  his  client,  I 
see  BO  reason  for  declaring  a  contest  illegal,  because  based  upon  an 
affidavit  of  contest  thus  executed.  In  the  case  of  Sweeten  v.  Steven- 
son (2  Brainard's  Legal  Prcc,  p.  42),  where  not  only  the  affidavit  of 
contest,  but  the  testimony  in  the  case^  was  taken  before  the  attorney  of 
contestant,  I  held  that  such  action  would  not  be  recognized  by  ths  De- 
partment, but  it  was  not  intended  in  said  decision  to  formulate  a  rule 
that  would  render  inoperative  contests  already  begun  under  a  different 
practice. 

Your  decision  is  affirmed.  Molnar's  entry  will  be  canceled,  and  Mc- 
Gall  allowed  to  enter  for  said  land. 


lO.  CHABAOTEB  OF  liAND, 

BULE  FOB  DETEBMINING^PBOVISION  OF  NATUBE. 

Blenkneb  V.  SLoaay. 

The  qaestion  as  to  whether  laud  is  deyoid  of  timber  shoald  not  be  determined  by  the 
exact  number  of  trees  growing  thereon,  but  rather  by  ascertaining  whether  nat- 
ure has  provided  what  in  time  will  become  an  adequate  supply  for  the  wants  of 
the  people  likely  to  reside  on  the  section  in  question. 

Secretary  Teller  to  Commissioner  McFarlandj  July  18, 1883. 

SiB :  I  have  considered  the  case  of  Herman  Blenkner  v.  Peter  Sloggy, 
involving  timber  culture  entry  No.  603  of  the  NW.  J  of  Sec.  7,  T.  137, 
B.  47,  Grpokston,  Minn.,  on  appeal  by  Sloggy  from  your  decision  of 
July  5, 1882,  holding  said  entry  for  cancellation. 

The  allegation  of  the  contestant  is — 

That  there  is  a  tract  of  timber  on  the  said  section  of  land,  to  wit, 
about  8  acres  of  natural  growth  on  said  section ;  that  said  Sloggy  has 
planted  on  said  land  about  8  acres  of  x>oplar  slips }  that  no  other  timber 
is  planted  by  said  Sloggy,  to  fill  the  requirements  of  the  law,  on  said 
tract* 
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'So  evidence  has  been  offered  by  the  contestant  in  support  of  the  al- 
legation that  claimant  had  failed  to  comply  with  the  requirements  of 
the  law  in  the  matter  of  planting ;  so  the  only  question  for  determina- 
tion is,  whether  the  land  in  controversy  comes  properly  within  that  class 
of  lands  defined  as  ^^  devoid  of  timber."  Although  it  does  not  appear 
from  the  record  that  the  contest  was  instituted  under  the  provisions  of 
section  3  of  the  act  of  June  14, 1878,  yet,  on  the  information  of  the  con- 
testant, a  question  has  been  raised  between  the  Government  and  the 
claimant  which  should  be  settled. 

From  the  preponderance  of  the  evidence,  it  would  appear  that  there 
were  on  this  section  about  five  hundred  trees  of  natural  growth,  vary- 
ing in  diameter  from  6  inches  to  2  feet  or  more,  and  consisting  of  ash, 
oak,  elm,  and  some  underbrush ;  that  this  growth  of  timber  is  confined 
to  a  tract  from  5  to  8  acres  in  extent,  situated  in  a  bend  of  South  Buffalo 
Creek,  in  the  extreme  comer  of  the  southwest  quarter,  and  partially,  if 
not  wholly,  subject  to  overflow;  and  that  the  remainder  of  the  section, 
including  the  part  entered  by  Sloggy,  is  prairie. 

The  general  character  of  the  surrounding  country,  outside  of  this 
section,  should  not  be  taken  into  consideration;  but  it  is  eminently 
proper  that  the  situation  of  this  natural  growth  of  timber  and  its  rela- 
tion to  the  section  should  be  considered,  as  well  as  the  actual  amount 
and  character  of  the  timber  itself. 

It  was  held  by  your  predecessor,  and  I  think  properly,  in  Osmund- 
son  V.  Norby  (2  Copp,  646),  that  where  the  growth  of  timber  is  confined 
to  fixed  limits,  and  is  inadequate  to  the  demands  of  the  people  that 
usually  reside  upon  one  section,  with  no  prospect  that  the  timber  will 
spread  to  meet  said  demands,  such  tract  is  subject  to  entry  under  the 
timber  culture  laws ;  and  this  case  seems  to  fall  within  the  rule  as  thus 
laid  down.  The  question  as  to  whether  land  is  devoid  of  timber,  as 
within  the  intent  and  meaning  of  the  timber-culture  laws,  should  not 
be  determined  by  the  exact  number  of  trees  growing  thereon,  but  rather 
by  ascertaining  whether  nature  has  provided  what,  in  time,  will  become 
an  adequate  supply  for  the  wants  of  the  people  likely  to  reside  on  that 
section ;  and  the  circumstances  surrounding  each  case  of  this  character 
should  be  carefully  scrutinized. 

I  am  of  the  opinion  that  such  a  tract  of  land  as  this  was  properly 
subject  to  entry  under  the  timber-culture  laws,  and  your  action  holding 
the  entry  for  cancellation  is  therefore  reversed. 
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ENTRIES— VACANT  UNIMPROVED  LAND, 

BENDEB  V.  Voss, 

Tiinber-cTiltQTe  entries  should  be  made  upon  vacant  animproyed  land,  not  npon 
cultivated  land  covered  by  the  valuable  improvements  of  another  and  in  the 
poflsession  of  another. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  July  19, 1883. 

Sm :  I  have  considered  the  ease  of  Jeremiah  0.  Bender  v.  Frederick 
Yoss,  involving  the  NE.  J  of  Sec.  32,  T.  20  K,  E.  4  W.,  Salina,  Kans., 
on  appeal  by  Bender  from  yoar  decision  of  Jnly  25, 1882,  holding  his 
entry  for  cancellation. 

The  material  facts  are  as  follows :  On  November  4, 1873,  one  Fred- 
erick Leibrandt  made  timber-caltore  entry  No.  158  on  said  tract,  which 
he  relinqaished  May  9, 1876,  and  which  was  canceled  at  the  local  office 
August  5, 1876.  On  the  day  of  said  cancellation,  Frederick  Voss,  the 
appellee,  filed  homestead  entry  No.  17786,  covering  said  tract,  the  ap- 
plication being  dated  and  the  affidavit  executed  Jnly  27,  1876,  the 
register  and  receiver  accepting  them  under  a  custom  then  obtaining 
at  the  local  offices  (Circular,  Copp's  Land  Owner,  February,  1878,  p. 
167).  But  your  office  had  ruled,  July  29, 1876  (Mary  0.  HUl,  letter  0 
to  register  and  receiver,  Salina,  Kans.),  that  the  ^^  affidavit  must  bear  a 
date  subsequent  to  the  time  the  land  is  open  to  entry  at  the  local  office ) " 
and  thereby  invalidated  Voss's  entry  j  whereupon,  on  August  8, 1876, 
he  offered  to  file  a  supplementary  application  and  affidavit,  which  the 
register  and  receiver  rejected  on  the  ground  that  the  tract  was  already 
covered  by  his  original  entry.  Said  rejection  your  office  affirmed  on 
appeal,  and  also  held  for  cancellation  homestead  entry  No.  17786,  and, 
no  appeal  being  taken,  it  was  canceled  June  19, 1879. 

On  the  day  of  said  cancellation,  one  Jacob  Deffner  made  timber-cult- 
ure entry  No.  2618  for  said  tract,  and  his  relinquishment  was  filed 
July  23,  1880,  on  which  day  Jeremiah  0.  Bender,  the  appellant,  filed 
Umber-culture  entry  No.  2877,  which  is  now  of  record  at  the  local  office. 

On  April  9, 1881,  Voss  asked  ^'  that  a  hearing  may  be  ordered  to  de- 
termine his  rights  and  equities  to  said  tract,  and  that  said  Bender's  tim- 
ber-culture entry  thereon  be  canceled,  and  that  this  affiant's  homestead 
entry  be  reinstated."  On  hearing,  the  register  and  receiver  decided 
adversely  to  Voss,  and  on  appeal  your  office  decided,  July  25, 1882,  in 
his  favor,  from  which  Bender  now  appeals. 

I  concur  in  your  decision  for  the  reasons  about  to  be  stated — a  num- 
ber of  the  points  raised  during  the  consideration  of  the  case  below  re- 
maining undiscussed,  because  they  are  not  necessary,  in  my  judgment, 
to  its  adjudication. 

In  the  entry  of  Jeremiah  0.  Bender  there  are  several  defects  which 
might  perhaps  be  cured,  but  the  following  defect  is  incurable,  namely, 
that  the  entry  violated  a  decision  of  this  Department  (Shadduck  v. 
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Horner,  Copp's  Land  Owner,  October,  1879,  p.  113)  that  timber-culture 
entries  '^  should  be  made  upon  vacant,  unimproved  land,  not  upon  cul- 
tivated land  covered  by  the  valuable  improvements  of  another  and  in 
the  possession  of  another" — the  record  showing  that  the  tract  in  ques- 
tion was  then  in  the  possession  and  occupancy  of  Yoss,  and  that  it  had 
been  cultivated  and  improved  annually  for  the  preceding  four  years. 
You  are  therefore  directed  to  cancel  said  entry. 

The  original  homestead  entry  of  Yoss  is  thus  restored  to  its  status  on 
August,  8, 1876,  when  he  o£Eered  for  filing  his  supplementary  affidavit 
and  application.  The  register  and  receiver  should  have  received  said 
papers  in  lieu  of  and  as  curing  the  defects  in  those  filed  August  5, 1876, 
according  to  the  decision  of  this  Department  June  11, 1875  (Flanagan  v. 
Mulligan,  Wichita  office,  unreported),  aud  December  22, 1877  (Hiram 
Campbell,  supra).  Yoss's  rights  were  not,  however,  afiected  by  the  re- 
jection of  the  supplementary  papers  (Duffy  v.  F.  P.  E.  E.  Co.,  Copp's 
L.  O.,  July,  1875,  p.  51),  the  offer  to  file  which  made  his  original  entry 
valid. 

You  are  accordingly  directed  to  reinstate  Yoss's  entry. 


LAJW  NOT  SUBJECT^PBAIRIE,  ^c,  DEFINED. 

Sellhan  V.  Eedding. 

Land  whereon  there  was  once  natarally  growing  forty  acres  of  timber,  which  baa 

been  cnt  off,  is  not  ''devoid  of  timber." 

Secretary  Teller  to  Commissioner  MoFarlandj  November  12, 1883. 

Sib  :  I  have  considered  the  case  of  Anthony  Sellman  v.  Thomas  Bed- 
ding, involving  the  SW.  J  of  Sec.  25,  T.  10  S.,  B.  6  W.,  Concordia, 
Kans.,  on  the  defendant's  appeal  from  your  decision  of  May  1, 1883, 
holding  said  tract  not  subject  to  entry  under  the  timber-culture  laws. 

It  appears  that  Bedding,  on  the  21st  of  December,  1880,  filed  an  ap- 
plication to  enter  said  tract  under  the  act  of  June  14, 1878,  as  a  timber- 
culture  claim,  and  that  the  application  was  rejected  by  the  local  office 
on  the  ground  that  said  tract  was  at  that  time  reserved  as  saline  land. 
From  this  decision  Bedding  appealed.  On  April  28, 1881,  your  o&ce 
affirmed  the  action  of  the  local  office  in  rejecting  the  application ;  bat 
the  south  half  of  the  above-described  section  having  been  held  by  you 
to  be  agricultural  land  in  the  case  of  McGlain  v.  The  Fnited  Strates,  the 
tract  in  question  was  declared  subject  to  the  entry  of  the  first  legal  ap- 
plicant, and  May  5, 1881,  Bedding  renewed  his  application,  which  was 
rejected  on  the  insufficiency  of  the  affidavit  as  to  the  non-timber  char- 
acter of  the  said  tract,  and  Bedding  appealed.  Pending  this  appeal, 
May  20, 1881,  Anthony  Sellman  filed  an  application  to  enter  said  tract 
as  a  homestead,  and  his  application  was  rejected  on  the  ground  that 
Bedding's  appeal  was  yet  pending.    Sellman  appealed  from  the  action 
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of  the  local  office,  and  July  19, 1881,  yoa  affirmed  the  rejection  of  Sell- 
man's  application,  and  your  decision  was  affirmed  by  this  Department  on 
Bellman's  appeal,  March  7, 1882.  Bat  Sellman  in  his  application  having 
alleged  that  the  tract  was  not  subject  to  entry  under  the  timber  culture 
laws,  yon,  on  July  19, 1881,  ordered  an  investigation  as  to  the  true  char- 
acter of  the  tract  in  controversy.  As  the  result  of  such  investigation 
the  local  office  held,  October  20, 1881,  that  the  tract  was  not  subject  to 
entry  under  the  timber-culture  laws ;  and  May  1, 1882,  you  affirmed 
this  decision,  and  the  case  is  now  under  consideration  on  Bedding's  ap- 
peal from  your  decision  of  the  last  named  date. 

The  evidence  establishes  conclusively  that  about  ten  or  twelve  years 
ago  there  was  a  body  of  timber  of  natural  growth,  extending  along  the 
banks  of  two  creeks  that  cross  this  section,  of  at  least  40  acres  in  ex- 
tent, the  greater  part  of  which  has  since  been  removed  by  the  settlers 
in  the  vicinity,  and  that  at  the  time  of  the  hearing  there  were  growing 
on  the  section  only  about  375  trees,  from  6  inches  in  diameter  upwards, 
and  of  no  present  value  except  for  fire-wood.  It  was  in  evidence  that 
"  hundreds  of  loads  of  timber"  had  been  hauled  away,  and  one  witness 
testified  to  cutting  400  white-ash  fence-posts  from  this  section ;  from 
which  it  would  appear  that  the  condition  of  the  land  at  the  time  the  ap- 
plication to  enter  the  same  was  filed  was  the  result  of  the  denuding 
process  resorted  to  by  the  first  settlers. 

Under  the  act  the  entryman  is  required  to  make  oath  at  the  time  of 
his  application  <^  that  the  section  of  land  specified  in  my  said  applica- 
tion is  composed  exclusively  of  prairie  lands,  or  other  lands  devoid  of 
timber"  (20  Stat.,  113).  I  am  of  the  opinion  that  the  phrase  <<  other 
lands"  should  be  taken  as  meaning  lands  similar  to  those  described  as 
'^  prairie  lands."  Primarily  the  word  ^<  prairie"  in  its  commonly  accepted 
meaning  is  used  to  describe  land  actually  devoid  of  timber.  But  there 
are  other  lands  also  naturally  destitute  of  trees  which  could  not  be 
properly  described  as  '^  prairie,"  and  hence  these  were  included  in  the 
phrase  ^^  other  lands  devoid  of  timber."  <<  Where  particular  words  are 
followed  by  general  ones,  the  latter. are  to  be  held  as  applying  to  per- 
sons and  things  of  the  same  kind  with  those  which  precede"  (Potter's 
Dwarris,  236).  The  phrase  "  Other  person  or  persons"  is  construed  to 
mean  persons  of  the  same  description  as  those  before  enumerated  {Ibid,^ 
292).  The  object  of  the  act  was  to  promote  tree  culture  in  those  por- 
tions of  the  country  where  nature  had  failed  to  provide  a  supply  com- 
mensurate to  the  needs  of  the  people  who  would  likely  reside  there; 
and  if  such  a  supply  existed  at  the  time  when  the  lands  were  thrown 
open  to  settlement,  they  were  clearly  not  within  the  intent  of  the  act. 
K  the  tract  at  any  time  was  not  subject  to  entry  on  account  of  the  nat- 
ural growth  of  timber  on  that  section,  the  act  of  removing  the  timber 
would  not  bring  the  land  under  the  operation  of  the  timber-culture 
laws.    It  is  to  be  presumed  that,  left  to  itself,  the  section  would  again 
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produce  timber  without  artificial  cultivation.  (B.  F.  Griffin's  case, 
Copp^s  L.  L.,  1882,  p.  642;  Nicholas  Noel  et  al,  Ibid.y  673.) 

I  am  of  the  opinion  that  the  tract  in  question  was  not  subject  to 
entry  under  the  timber-culture  laws,  and  that  the  entry  was  properly 
refused. 

Your  decision  is  therefore  affirmed. 

The  papers  accompanying  your  letter  of  October  20, 1882,  are  here- 
with returned.  The  record  and  evidence  in  the  case  of  Burritt  C. 
McClelland  v.  Anthony  Sellman,  now  pending  before  you  on  the  ap> 
peal  of  the  latter  from  the  decision  of  the  register  and  receiver,  holding 
his  homestead  entry  of  this  tract  for  cancellation,  are  also  returned  for 
your  action. 

Motion  for  rehearing  denied  February  13, 1884. 


TMEE8  DEFICIENT  IN  Q  UALITY—NOT  TIMBER  LAND. 

MATTEBN  V.  Paepbt. 

If  trees  at  maturity  become  deficient  in  qaality,  bo  as  to  render  them  nnserviceable 
for  the  purposes  for  which  timber  trees  are  ordinarily  used,  the  land  npon  which 
they  grow  cannot  properly  be  designated  timber  land. 

Secretary  Teller  to  Commissioner  McFarland,  ISTovember  26, 1883. 

Sib  :  I  have  consider^  the  case  of  William  Mattern  v.  Michael  Par- 
pet,  involving  timber-culture  entry  No.  46,  made  by  Parpet  March  8, 
1880,  covering  the  E.  J  of  the  N W.  J  and  the  NW.  J  of  the  NW.  J  of 
Sec.  30,  T.  40,  E.  5,  Del  Norte  district,  Colorado,  on  appeal  by  Parpet 
from  your  decision  of  December  4, 1882,  holding  his  entry  for  cancella- 
tion on  the  ground  that  the  land  was  not  devoid  of  timber  at  the  date 
of  entry. 

The  tract  is  situated  in  a  section  which  lies  in  the  mountains  on  a 
bank  of  the  Rio  Grande  River,  and  is  somewhat  cut  into  by  sloughs 
which  contain  water.  Around  these  sloughs  and  along  the  river  bank 
was  an  indigenous  growth  of  Cottonwood  trees  from  350  to  450  in  num- 
ber, ranging  in  diameter  from  3  to  14  inches.  This  part  of  the  land  ex- 
tends back  from  the  river  about  250  yards  and  consists  of  coarse  gravel, 
the  balance  of  the  tract  being  entirely  devoid  of  trees.  It  appears  that, 
by  reason  of  the  poor  quality  of  the  land,  which  did  not  afford  sufficient 
nourishment,  the  trees  became  rotten  at  the  heart,  and  were  compara- 
tively useless  by  the  time  they  became  large  enough  for  use  as  timber. 

It  is  shown  that  there  is  no  other  species  of  trees  growing  on  this  sec- 
tion, and  that  the  cottonwoods  thereon  are  all  of  the  same  quality. 
The  dryness  of  the  atmosphere  prevents  a  natural  growth  of  timber  on 
land  such  as  is  situated  in  this  section,  except  along  the  edges  of  run- 
ning streams.  It  is  only  by  constant  irrigation  that  a  successful  growth 
of  vegetation  of  any  kind  can  be  attained 
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The  object  of  the  timber-culture  act  is  to  promote  the  growth  and  cult- 
ure of  timber.  While  mauy  of  the  trees  growiug  on  this  tract  were  of 
the  size  of  timber  trees,  still  if  at  maturity  they  become  deficient  in  qual- 
ity, so  as  to  render  them  unserviceable  for  the  purposes  for  which  tim- 
ber trees  are  ordinarily  used,  the  land  on  which  they  grow  cannot  prop- 
erly be  designated  timber  land. 

I  am  of  the  opinion  that  the  land  in  question  was  subject  to  entry  un- 
der the  timber-culture  law. 

This  ruling  affects  the  tract  in  question,  and  is  not  intended  to  be  of 
general  application. 

Tour  decision  is  reversed. 


DEVOID  OF  TIMBER. 

Wheelon  V.  Talbot. 

The  evidence  in  this  case  shows  that  the  timber  trees  growing;  upon  the  land  are  either 
dead  or  dying,  and  yalneless  for  timber  purposes. 

Secretary  Teller  to  Commissioner  McFarlandj  January  14, 1884. 

SiB :  1  have  examined  the  case  of  John  M.  Wheelon  v.  Ealph  S.  Talbot, 
involving  the  timber-culture  entry  of  Talbot  for  the  !N".  J  of  the  SW.  J, 
the  SW.  4  of  the  N W.  J,  and  lot  3  of  sec.  14,  T.  G  N.;  R.  44  E.,  Miles  City, 
Mont.,  on  Talbot's  appeal  from  your  decision  of  April  23, 1883,  holding 
his  entry  for  cancellation. 

The  record  shows  that  Talbot  made  his  entry  November  15, 1880,  and 
that  the  contest  was  begun  December  22, 1881. 

The  affidavit  upon  which  the  contest  was  founded  set  forth  that — 

On  various  i)ortions  of  said  tract  and  section  14  there  exists  valuable 
timber,  now  growing,  and  being  of  the  kinds  designated  by  the  Com- 
missioner of  the  General  Land  Office  as  fit  for  timber  trees;  that  said 
tract  is  not  naturally  devoid  of  timber,  nor  is  it  composed  exclusively  of 
prairie  land,  &c. 

From  the  evidence  submitted  by  the  contestant  it  would  appear  that 
there  were  growing  on  this  section  about  two  hundred  cottonwood  trees, 
averaging  from  one  to  three  feet  in  diameter.  Both  parties  agree  that 
the  timber  is  confined  to  a  point  of  land  on  the  north  side  of  the  section, 
inclosed  between  two  "sloughs"  and  the  banks  of  a  small  stream  that 
enters  said  section  at  about  the  center  of  the  south  line  thereof  and 
makes  its  exit  near  the  northeast  corner  of  the  section.  On  the  part  of 
the  claimant  it  is  fairly  shown  that  the  trees  on  this  section  are  utterly 
valueless  for  timber  purposes  5  that  the  greater  portion  of  them  are  either 
dead  or  dying,  and  that  many  are  rotten  in  the  top. 

In  Blenkner  v,  Sloggy  (10  Copp's  L.  O.,  171)  it  was  held  that  the  ques- 
tion as  to  whether  land  was  devoid  of  timber,  as  within  the  intent  and 
meaning  of  the  timber-culture  law,  should  not  be  determined  by  the 
exact  number  of  trees  thereon,  but  rather  by  ascertaining  whether  na- 
4531  L  o ^18 
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tare  has  provided  wliat  in  time  will  become  an  adequate  supply  for  the 
wants  of  the  people  likely  to  reside  on  that  section.  In  Mattem  v.  Parpet 
(10  C.  L.  O.,  299)  this  Department  held  that  when  trees  at  maturity  be- 
come so  deficient  in  quality  as  to  render  them  unserviceable  for  the  pur- 
poses for  which  timber  trees  are  ordinarily  used,  the  land  on  which  they 
grow  cannot  properly  be  designated  as  timber  land. 

Applying  the  rule  governing  the  two  cases  cited  to  the  facts  in  this  case, 
it  becomes  apparent  that  the  tract  in  question  was  properly  subject  to 
entry  under  the  timber-culture  law. 

Your  decision  is  therefore  reversed. 


scattebiyo  trees— devoid  of  timber. 
Benjamin  Loomis  et  al. 

The  affidavits  filed  by  the  applicauts,  as  weU  as  the  official  plats,  show  bat  a  scanty 
growth  of  timber  on  the  section;  entry  is  allowed  without  further  investigation. 

Secretary  Teller  to  Commissioner  McFarlandj  January  28, 1884. 

Sib:  I  have  considered  the  appeals  of  Benjamin  Loomis,  Bobert  W. 
Miller,  and  Hugh  E.  Williams  from  your  decision  of  April  19,  1883, 
denying  their  respective  applications  to  make  timber-culture  entries  of 
the  SW.  J  of  Sec.  4,  T.  10  S.,  R.  13  W.,  the  W.  i  of  NE.  J  and  W.  i  of 
SE.  i  of  Sec.  21,  T.  8  S.,  R.  14  W.,  and  the  S.  J  of  KW.  J,  and  S.  J  of 
NE.  i  of  Sec.  6,  T.  6  S.,  R.  17  W.,  Kirwin  district,  Kansas. 

It  appears  that  Loomis'  application  was  presented  at  the  local  office 
January  27, 1883,  but  the  register  rejected  the  same  because  the  town- 
ship plat  showed  timber  in  Raid  section,  and  the  claimant's  affidavit 
admitted  thefact.  Miller's  and  Williams's  applications  were  presumably 
presented  and  rejected  January  31  and  February  5, 1883,  respectively, 
when  the  fees  in  each  case  appear  to  have  been  tendered  and  rejected, 
although  there  is  no  note  of  rejection  indorsed  upon  either  application. 

You  sustained  such  action  for  the  reasons  stated  by  the  register  and 
receiver  therefor. 

The  affidavits  accompanying  the  applications  in  question  are  accord- 
ing to  the  stereotyped  form  prescribed  by  your  office  regulations,  ex- 
cepting a  certain  interpolation  in  eaeh;  in  that  of  Loomis,  to  wit: 
"There  is  only  100  growing  trees  thereon,  ranging  in  size  from  small 
bushes  to  trees  2  feet  in  diameter,  only  3  of  the  latter  size,  and  only  23 
of  the  same  exceeding  10  inches  in  diameter"}  in  Miller's  affidavit:  "Ex- 
cept an  area  of  about  one-half  acre  sparsely  covered  with  about  15  trees 
scattered  over  same,  only  10  of  same  exceeding/our  inches  in  diameter, 
and  none  of  them  exceeding  a  foot  in  diameter";  and  Williams's  affida- 
vit: "  Except  20  Cottonwood  trees." 

The  records  of  your  office  seem  to  corroborate  such  "admissions,"  for 
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they  show  a  very  sparse  growth  of  timber — simply  a  clump  or  thicket, 
such  as  is  frequently  found  throughout  the  prairie  region — along  the 
banks  or  edge  of  a  drain  or  branch  20  links  wide,  running  SE.  through 
said  Sees.  4  and  21;  while  through  Sec.  6  <<a  small  drain  with  scattering 
timber  passes  •  •  •  near  the  NW.  i  coiner;  all  the  balance  of  the 
section  is  prairie." 

If  0W3  it  has  been  repeatedly  held  by  your  office  and  this  Department 
that  where  a  scattering  growth  of  timber  trees  exists  solely  along  the 
margin  of  a  stream  running  through  a  section,  such  a  section  should 
be  regarded  as  devoid  of  timber,  within  the  contemplation  of  the  stat- 
ute, and  therefore  subject  to  such  entry.  (See  Linden  v.  Gray,  3  Copp, 
181,  and  Turner  v,  Moulton,  decided  by  Department  April  4, 1883.) 

In  the  light  of  the  foregoing  record  showing,  and  in  view  of  the 
apparent  good  faith  of  these  applicants,  their  applications  will  be  ad- 
mitted— as  they  should  have  been  in  the  first  instance — and  ample 
opportunity  should  be  accorded  them  to  submit  proof  in  support  of  their 
allegations  touching  the  character  of  the  respective  sections  in  which 
their  several  claims  are  situated.  Hereafter,  in  such  a  case,  you  will  see 
to  it  that  the  alleged  record-showing  reported  by  local  officers  as  a 
basis  for  their  action  be  verified  or  otherwise  by  a  scrutiny  of  your  own 
office  records,  whereby  the  necessity  of  examination  of  the  same  by  this 
Department  may  be  obviated. 

Tour  decision  is  accordingly  reversed,  and  the  cases  submitted  by 
your  letter  of  July  20, 1883,  are  hereby  remanded  for  such  procedure 
as  indicated  herein. 


11.  CONTESTS. 

INTEBPLEADEBr^PBE-EMPTION  FILING— SETTLEMENT. 

B.  H.  Tbusdlb. 

Case  of  Hale  r.  Cook.    The  timber-caltnre  entry  of  Traadle  is  allowed,  subject  to  the 

p^-emption  filiDg  of  Watson,  &o. 

Secretary  Teller  to  Commissioner  McFarlandy  May  28, 1883. 

Sib  :  I  have  considered  the  appeal  of  B.  H.  Trusdle  from  your  decis- 
ion  of  September  19, 1881,  rejecting  his  application  to  interplead  in 
the  case  of  Jonathan  0.  Hale  v.  Lafayette  Cook,  involving  the  latter's 
timber-culture  entry  made  October  3, 1878,  upon  the  W.  J  of  the  NE.  J, 
and  the  B.  }  of  the  BIV.  J  of  Sec.  27,  T.  5,  B.  16,  Kirwin,  Kans.,  and  to 
contest  said  entry. 

Hale  initiated  his  contest  against  Cook  March  2,  1881,  notice  of 
which  was  returnable  June  2.  Trusdle  filed  his  application  May  13, 
and  on  May  16  Hale  filed  an  amended  affidavit  to  the  effect  that  his 
contest  was  in^behalf  and  for  the  use  of  his  daughter,  Abbie  A.  Hale. 
Trofidle^s  application  was  properly  rejected  because,  not  applying  to 
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enter  the  tract,  he  had  no  right  to  contest  Cook's  entry.    (Bundy  v.  Liv- 
ingston, Copp,  December,  1882.) 

The  contest  of  Hale  against  Cook  was  also  nnauthorized  because  he 
did  not  apply  to  enter  the  tract  when  initiating  the  contest,  and  also 
becanse  he  had  exhausted  his  right  of  further  entry  by  entries  under 
both  the  homestead  and  timber-culture  laws  which  were  then  intact, 
and  it  would  be  a  vain  proceeding  to  permit  a  contest  with  a  view  to 
an  entry  which  could  not  be  allowed. 

On  June  21, 1881,  Byron  C.  Davis  filed  Cook's  relinquishment  of  his 
right  to  the  tract,  and  it  thereby  became  again  public  land,  subject  to 
the  first  legal  applicant ;  and  Davis  applied  on  the  same  day  to  enter 
it  under  the  timber-culture  law,  but  did  not  tender  the  fees  therefor  as 
required  by  the  act  of  June  14, 1878.  He  consequently  acquired  no 
right 

On  October  10, 1881,  Trusdle  applied  to  enter  the  tract  in  due  form 
under  the  timber-culture  law,  tendering  the  fees  therefor,  but  his  ap- 
plication was  rejected  under  your  decision  of  September  19, 1881,  be- 
cause the  thirty  days'  preference  right,  within  which  you  allowed  Hale 
to  enter  it,  had  not  expired.  Even  had  Hale  had  such  preference  right, 
Trusdle's  application  should  have  been  allowed  subject  thereto  (Shan- 
ley  V*  Moran,  March  12, 1883).  But  Hale  having  no  preference  or  other 
right  (for  the  reason  stated),  and  there  being  no  valid  claim  to  the  tract, 
Trusdle's  application  should  have  been  allowed. 

Afterwards,  November  9,  Lafayette  Wands  (filing  the  relinquish- 
ments of  Hale  and  Abbie  A.  Hale)  applied  to  enter  the  tract  under  the 
timber-culture  law,  which  application  was  rejected,  because  of  Trusdle's 
rejected  application  of  October  10,  upon  which  his  appeal  was  pending, 
and  also  because  of  his  subsequent  application  of  November  9,  made 
prior  to  Wands's  application  on  the  same  day ;  and  on  November  12  J. 
J.  Watson  applied  to  file  a  declaratory  statement  for  the  tract,  alleging 
settlement  October  3, 1881,  which  application  was  rejected  because  of 
the  pending  appeals  from  rejection  of  both  Trusdle's  aad  Wands's  appli- 
cation. 

I  modify  your  decision  and  direct  the  allowance  of  Trusdle's  applica- 
tion of  October  10, 1881,  and  also  the  filing  of  Watson  whose  right  will 
depend  upon  his  actual  settlement,  October  3, 1881,  which  was  prior  to 
Trusdle's  application  of  October  10,  and  will  be  determined  by  his  proofs 
at  the  proper  time. 
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qualified  party— contest  of  two  entries, 

Milton  F.  Bloss. 

Where  a  qualified  party  desires  to  make  both  a  homestead  and  a  timber-cnltore  entry, 
he  may  commence  contest  against  two  timber  cnllnre-entries. 

Commissionor  McFarland  to  register  and  receiver j  Mitchellj  D<ik.y  June  13, 

1883, 

Gentlemen  :  By  my  letter  C  of  April  28, 1883,  you  were  directed  to 
advise  Milton  F.  Bloss  that  he  would  be  allowed  thirty  days  within 
which  to  elect  as  to  which  of  the  following  contests  he  desired  to  prose- 
cute to  a  final  determination,  viz,  his  contest  against  timber-culture 
entry  1,470  (Springfield  series),  Henry  Hundemer,  N W.  J  7, 102, 61,  and 
the  one  against  timber-culture  entry  1,472  (Springfield  series),  SW.  J 
6, 102, 61,  Wm.  Hundemer. 

Both  these  contests  were  initiated  January  11, 1883,  and  the  above- 
mentioned  action  was  taken  pursuant  to  the  rule  laid  down  in  my  in- 
structions under  date  of  December  22, 1882  (see  Oopp,  vol.  9,  p.  186), 
which  was  to  the  effect  that  no  person  should  be  allowed  to  contest 
more  than  one  homestead  and  one  timber-culture  entry  at  the  same 
time. 

I  am  now  in  receipt  of  the  register's  letter  of  the  22d  ultimo,  trans- 
mitting one  from  Bloss  in  which  he  states  that  he  contested  the  above- 
mentioned  entries  in  good  faith  for  his  own  use  and  benefit,  and  not  for 
the  purpose  of  speculation,  and  intended,  in  case  said  entries  were 
canceled,  to  enter  one  tract  as  a  homestead  and  the  other  as  a  timber- 
culture  claim,  having  filed  proper  applications  at  the  time  he  initiated 
the  contests. 

The  purpose  of  the  instructions  of  December  22, 1882,  was  to  prevent 
sx>eculative  contests,  by  restricting  the  number  of  contests  which  one 
person  could  carry  on  at  the  same  time  to  his  qualifications  for  making 
entry  of  the  land.  As  one  person  cannot  make  two  timber-culture 
nor  two  homestead  entries,  it  was  held  that  he  could  not  institute  two 
contests  in  either  case  to  avail  himself  of  the  provisions  of  the  third 
section  of  the  act  of  June  14, 1878,  or  the  second  section  of  the  act  of 
May  14, 1880. 

But  where  a  party  is  qualified  to  make  both  a  timber-culture  and  a 
homestead  entry,  and  desires  to  do  so,  if  successfal  in  his  contests,  it 
is  immaterial  whether  the  entries  he  contests  are  both  of  the  same 
character  or  not. 

It  appearing  that  Mr.  Bloss  desires  to  make  a  timber-culture  entry  aud 
a  homestead  entry,  respectively,  of  the  lands  embraced  in  the  timber- 
culture  entries  contested  by  him,  he  will  be  permitted  to  prosecute  the 
contests  against  both  entries,  and  my  letter  of  April  28, 1883,  is  mod- 
ified accordingly. 

The  testimony  in  both  of  Bloss's  contests  is  therefore  herewith  I'e- 
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tamed,  and  when  your  decisions  are  rendered  and  indorsed  upon  the 
cases,  yon  will,  at  the  proper  time,  forward  the  complete  records  to  this 
office. 
Give  notice  hereof  to  all  parties  in  interest. 


RELINQUISHMENT— ACTION  OF  LOCAL  OFFICERS— PRACTICE. 

Whitmobe  V.  Tufts. 

Belinqnishment  having  been  made  to  the  Government,  and  having  come  to  the  hauda 
of  the  local  offlcers,  it  was,  perhaps,  their  duty  to  enter  it  on  the  record,  and  thus 
open  the  land  to  entry  by  the  first  legal  applicant  and  save  the  expense  of  a  con- 
test; but  from  an  excess  of  fairness  it  was  returned  with  Tufts  application,  and 
was  an  act  of  which  he  cannot  complain. 

The  case  as  stated  does  not  bring  it  within  Rules  of  Practice  No.  66  et  aeq,  t 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  June  27, 1883. 

Sib  :  I  have  examined  the  case  of  Frank  E.  Whitmore  v.  Eben  T. 
Tufts,  involving  timber-culture  entry  Fo.  2,962,  dated  December  24, 
1879,  for  the  KB  J  of  Sec.  4,  T.  7,  R.  16  W.,  Bloomington,  Nebr.,  on  ap- 
peal  from  your  decision  of  April  22, 1882,  dismissing  the  contest  and 
allowing  John  J.  Tufts  time  to  complete  an  entiy. 

Tufts  made  the  entry  and  Whitmore  contested  it  for  non-compliance 
with  the  statute. 

You  state  that  "  no  evidence  was  submitted  by  the  defendant,"  and 
that  the  evidence  on  the  part  of  contestant  showed  ^^  beyond  question  a 
total  failure  to  comply  with  the  requirements  of  the  law; "  and  that  after 
due  notice  of  the  decision  of  the  local  of&ce  in  favor  of  the  contestant 
no  appeal  was  taken. 

The  record  fally  sustains  this  statement;  but  you  further  say  that 
'^  gross  irregularity  is  suggested  in  this  case,  inasmuch  as  Bnles  66  to  69, 
inclusive,  do  not  appear  to  have  been  complied  with." 

The  facts  upon  which  this  conclusion  is  reached  by  you  are  as  fol- 
lows: 

September  24, 1881,  John  J.  Tufts  procured  from  the  defendant  (his 
father)  a  relinquishment  of  his  said  entry,  and  in  October  following 
went  before  the  county  clerk  of  the  county  where  the  land  was  situ- 
ated and  there  made  affidavit  and  application  to  enter  the  land. 
This  application,  with  the  relinquishment  and  $14  for  fee  and  com- 
missions, were  sent  by  said  clerk  to  the  local  office.  Upon  an  ex- 
amination there  it  was  found  that  there  was  an  excess  of  land  be- 
yond a  quarter-section,  and  this  excess  appeared  upon  the  face  of 
the  application ;  and  for  this  reason  the  amount  of  money  sent  was 
not  sufficient  to  pay  for  the  entry.  The  papers  were  therefore  returned 
to  the  clerk,  with  a  statement  that  the  amount  of  money  remitted  wsis 
insufficient,    l^othing  further  was  done  to  complete  the  application. 
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About  a  moDtli  afterwards  Whitmore,  acting  without  auy  knowledge 
that  such  relinquishment  had  been  made  or  the  entry  by  John  J.  Tufts  at- 
tempted, initiated  the  contest,  produced  witnesses  at  the  trial,  and 
obtained  the  decision  of  the  local  officers  that  the  entry  of  the  defendant 
should  be  canceled.  The  defendant  was  present  at  the  trial,  but,  as  be- 
fore stated,  did  not  appeal.  Although  the  defendant  had  held  his  entry 
upon  the  land  for  nearly  two  years,  he  had  done  nothing  after  makiog 
his  entry  to  comply  with  the  law.  He  finally  relinquished  the  entry 
to  enable  his  son  to  make  another.  Whitmorc,  in  good  faith  and  at 
considerable  expense,  had  proved  the  total  failure  of  the  defendant  to 
comply  with  the  law,  and  obtained  the  order  that  his  entry  should  be 
canceled. 

The  gross  irregularity  for  which  you  decide  to  dismiss  the  contest 
consisted  in  the  fact  that  ^'No  notes  of  any  character  were  made  on 
Tufts'  application  showing  rejection  of  same,  or  cause  of  rejection,  or 
advising  him  of  his  right  of  appeal." 

It  is  clear  from  the  facts  recited  that  the  local  office  did  not  regard 
the  return  of  the  application  to  the  county  clerk,  with  the  statement 
that  the  amount  of  money  was  insufficient,  as  a  final  rejection  of  the 
application  and  such  a  final  determination  of  the  claim  to  enter  as  be- 
came appealable.  The  evident  object  of  the  return  was  to  inform  the 
party  that  the  amount  of  money  accompanying  the  application  was  not 
sufficient,  and  thus  enable  him  to  furnish  the  deficiency  and  complete 
his  entry.  If  the  papers  had  been  returned  with  the  necessary  amount 
of  money  at  any  time  before  Whitmore  began  his  contest  or  other  rights 
had  intervened,  is  there  any  doubt  that  the  local  officers  would  have 
received  it  and  completed  the  entry  f  If  they  would  have  done  so,  then 
it  was  not  such  a  final  rejection  of  the  claim  to  enter  as  became  appeal- 
able. No  issue  was  made  upon  the  question  of  the  sufficiency  of  the 
money.  It  was  affirmed  by  the  local  officer  that  the  amount  was 
insufficient;  but  that  was  not  and  is  not  now  denied  by  Tufts.  Tufts 
only  complains  that  because  of  his  absence  he  was  not  informed  of  the 
call  made  through  the  county  clerk  for  more  money  until  after  the  con- 
test was  begun  by  Whitmore.  He  chose,  however,  to  do  the  business 
through  the  county  clerk,  who  became  his  agent,  and  it  was  not  the 
fault  of  the  local  office  or  Whitmore  that  the  deficiency  was  not  made 
up  or  Tufts  informed  that  it  waa  required.  The  local  office  promptly 
informed  the  county  clerk,  and  after  the  lapse  of  a  month,  nothing  being 
heard  in  the  mean  time  from  Tufts  or  the  county  clerk,  Whitmore  in- 
itiated his  contest. 

The  case,  briefly  stated,  presents  this  proposition :  A  party  goes  to 
the  local  office  with  an  application  to  enter  a  piece  of  land.  He  hands 
to  the  officer  his  application,  with  an  amount  of  money.  The  officer  ex- 
amines the  paper  and  the  money,  and  finding  the  amount  insufficient, 
passes  the  papers  and  money  back  to  the  applicant  and  informs  him 
tibat  there  is  not  sufficient  money  to  make  the  entry  and  explains  why. 
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The  applicant  does  not  cMin  that  the  money  is  suflBicient,  makes  no 
issue,  says  he  supposed  it  was  sufficient  when  he  came  with  it,  retains 
the  papers  and  money,  and  leaves  the  office.  Would  that  be  such  a 
final  determination  of  the  claim  to  enter  as  required  the  register  and 
receiver  to  make  " notes''  upon  the  application  and  *' promptly  advise 
the  party  in  interest  of  their  action  and  of  his  right  of  appeal  to  the 
Commissioner,''  and  enter  "upon  their  records  a  memorandum  of  the 
transaction,"  and  then  allow  the  aggrieved  "party  thirty  days  from  the 
receipt  of  notice  in  which  to  file  his  appeal  in  the  local  land  office" 
under  Rule  6Q  et  seq.  f 

I  think  not.  Tufts  does  not  claim  that  the  local  office  decided 
wrongly  in  holding  that  the  money  was  insufficient.  He  is  not  an  "ag- 
grieved party,"  under  Rule  67,  in  the  sense  of  such  a  final  determina- 
tion of  his  claim  to  enter  as  required  the  register  and  receiver  to  make 
the  record  entries  and  give  the  notice  of  the  right  to  appeal  and  allow 
thirty  days  to  file  an  appeal  in  the  local  office.  Such  i>ractice  would 
unnecessarily  tie  up  the  land  and  encumber  the  business  in  the  local 
land  offices. 

The  relinquishment  having  been  made  to  the  Government,  and 
having  come  to  the  hands  of  the  local  officers,  it  was  perhaps  their 
duty  to  enter  it  of  record,  and  thus  open  the  laud  to  entry  by  the  first 
legal  applicant  and  save  the  expense  of  a  contest,  but  from  an  excess 
of  fairness  it  was  returned  with  Tufts'  application,  and  was  an  act  of 
which  he  cannot  complain. 

Your  decision  dismissing  the  contest  and  allowing  John  J.  Tufts  to 
enter  is  reversed ;  and  Whitmore  should  be  allowed  to  enter  the  land 
under  the  act  of  May  14, 1880. 


ACT  OF  1^8— ACCnUED  BIGHTS. 

Etter  V.  Noble. 

Acts  done  or  omissions  by  tho  timber- culture  claimant  since  date  of  initiating  con- 
test have  no  bearing  on  contestant's  rights. 

If  a  contest  was  not  initiated  against  a  timber-cnltiire  entry  made  under  the  act  of 
1874  until  after  the  passage  of  the  act  of  1878,  the  claimant's  rights  under  the 
latter  act  accrued  and  his  compliance  with  law  must  be  judged  by  the  act  of  1878. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  July  31, 1883. 

Sir  :  I  have  considered  the  case  of  John  F.  Etter  v.  James  A.  Noble, 
involving  timberculture  entry  "So.  702,  of  July  27, 1874,  for  the  SW.  J 
of  Sec.  8,  T,  20  S.,  E.  3  "W.,  Salina,  Kans.,  on  appeal  by  Etter  from  your 
decision  of  July  13, 1882,  dismissing  the  contest  on  the  ground  that 
cause  of  forfeiture  had  not  been  shown. 

Contest  was  initiated  March  2, 1880,  and  any  rights  acquired  by  the 
contestant  accrued  on  that  date,  if  at  all ;  consequently  consideration 
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of  the  mass  of  testimony  respecting  delinquencies  subsequent  to  that 
date  is  unnecessary  for  the  preservation  of  contestant's  rights. 

The  evidence  shows  that  some  40  acres  were  broken  by  the  claimant 
in  1874,  cultivated  in  1875,  partially  planted  and  cultivated  in  1876, 
partially  replanted  and  cultivated  in  1877,  and  cultivated  in  1878  and 
1879,  so  that  in  the  spring  of  1880  there  were  some  7,000  trees  on  about 
30  acres  of  the  tract,  as  admitted  by  the  contestant,  and  many  more 
than  that  number  as  sworn  to  by  the  defendant  and  his  witnesses. 
Among  them  weeds  had  sprung  up  abundantly  in  1879,  but  it  is  in  evi- 
dence that  the  season  was  exceptional  in  this  regard,  that  there  had 
been  considerable  cultivation,  though  probably  inadequate,  and  that,  on 
the  whole,  the  trees  were  thrifty  and  the  tract  in  as  good  condition  as 
any  similar  claim  in  the  county.  The  year  ending  July  27, 1880,  had 
not  yet  expired. 

I  concur  in  your  opinion  that  Koble's  claim  was  not  subject  to  for- 
feiture for  violation  of  any  of  the  provisions  of  the  act  of  June  14, 1878. 

The  principal  point  made  by  appellant's  counsel,  however,  is  that  his 
failure  to  comply  with  the  requirements  of  the  act  of  1874  was  the  issue 
in  the  ease,  and  that  as  such  failure,  in  respect  of  the  number  of  acres 
planted,  is  shown  by  the  appellee's  own  admissions,  it  should  work  a 
forfeiture  of  his  claim.  There  is  no  question  but  that  the  act  of  June  14, 
1878,  was  intended  to  relieve  claimants  under  earlier  acts  in  certain 
particulars,  and  that  they  became  entitled  to  its  benefits  from  date  of 
its  approval  (Gahan  v.  Garrett,  9  Copp's  L.  O.,  03).  Had  Etter's  eon- 
test  been  initiated  prior  to  said  approval  his  adverse  rights  would  have 
at  once  attached,  and  there  would  be  force  in  his  plea  that,  as  against 
him,  Noble  could  not  legally  claim  said  benefits  (Lee  v.  Moran,  8  Copp's 
L.  C,  181).  But  the  affidavit  of  contest  was  not  filed  until  iN^oble's 
rights  under  the  act  of  1878  had  accrued,  and,  among  others,  his  right 
under  section  7  to  make  final  proof,  by  showing  but  10  acres  under  cul- 
tivation after  June  14,  1878,  and  0,750  living  and  thrifty  trees.  It  is 
clear  that  on  said  date  he  had  more  than  the  required  number  of  acres 
and  trees  under  cultivation,  and  hence  he  was  entitled,  upon  perform- 
ance of  the  condition  subsequent,  of  cultivation  and  protection,  to  his 
patent.  But  to  declare  his  entry  forfeited  for  delinquencies  that  oc- 
curred prior  to  June  14,  1878,  is  to  prevent  his  making  such  proof,  to 
destroy  said  title,  and  to  nullify  the  statute.  To  this  result  the  logic  of 
counsel's  position  inevitably  leads,  and  it  is  therefore  untenable. 

Tour  decision  is  affirmed. 
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ILLEGAL  CONTEST^SECOND  CONTEST-^BELINQUISHMENT. 

BiviNS  V.  Shelly. 

Where  the  first  contest  against  a  timber-culture  entry  is  not  supported  by  law,  an- 
other contest  by  another  party  may  be  initiated  against  the  same  entry  notwith- 
standing the  first  contest  is  pending. 

A  relinquishment  after  contest  has  closed  can  have  no  effect. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandy  August  31, 1883. 

Sm :  I  have  considered  the  case  of  Burton  Bivins  v.  Terry  Shelly, 
involving  timber-calture  entry  Ko.  614,  covering  the  NE.  J  of  Sec.  6, 
T.  151,  E.  44,  Crookston  district,  Minnesota,  on  appeal  by  Bivins  from 
yoar  decision  of  May  13, 1883,  dismissing  contest. 

It  appears  that  Shelly  made  timber-culture  entxy  of  the  tract  in 
question  May  23, 1878,  and  that  one  William  H.  Foote  filed  an  affidavit 
of  contest  July  1, 1880,  and  was  allowed  to  proceed  to  contest.  On 
appeal,  this  Department  dismissed  the  case  July  18, 1883,  on  the  ground 
that,  as  Foote  did  not  file  an  application  to  enter  the  land  at  the  date 
of  initiation  of  contest,  he  could  not  dispute  the  claim  of  Shelly. 
(Bartlett  v.  Dudley,  Copp's  L.  O.,  February,  1883.) 

Bivins  filed  application  and  contest  was  initiated  against  Shelly 
January  9, 1883,  and  on  the  day  appointed  for  the  trial  he  appeared 
and  gave  proof  to  the  effect  that  Shelly  had  not  complied  with  the 
requirements  of  the  law  relating  to  timber-culture  entries,  to  which 
Shelly  made  no  defense.  The  district  officers  held  the  entry  forfeited 
and  he  took  no  appeal.  You  decided  that  Bivins  should  not  have  been 
allowed  to  make  contest,  on  the  ground  that  Foote  had  previously  con- 
tested the  entry  of  Shelly,  which  contest  was  still  pending. 

The  right  of  Bivins  to  make  application  to  enter  the  land  is  statutory. 
Section  3  of  the  act  of  June  14, 1878  (20  Stat.,  113),  provides : 

That  if  at  any  time  after  the  filing  of  said  affidavit  and  prior  to  the 
issuing  of  the  patent  for  said  land  the  claimant  shall  fail  to  comply 
with  any  of  the  requirements  of  this  act,  then  and  in  that  event  such 
land  shall  be  subject  to  entry  under  the  homestead  laws  or  by  some 
other  person  under  the  provisions  of  this  act :  Provided^  That  the  party 
making  claim  to  said  land,  either  as  a  homestead  settler  or  under  this 
act,  shall  give,  at  the  time  of  filing  his  application,  such  notice  to  the 
original  claimant  as  shall  be  prescribed  by  the  rules  established  by  the 
Commissioner  of  the  General  Land  Office,  and  the  ]:ights  of  the  parties 
shall  be  determined  as  in  other  contested  cases. 

Any  regulation  in  contravention  of  such  right  must  be  held  inop- 
erative. (Original  Company,  &c.,  v.  Winthrop  Mining  Company,  60 
California,  631.) 

The  contest  of  Foote,  not  being  supported  by  the  law,  was  without 
jurisdiction,  and  cannot  defeat  the  legal  application  of  Bivins. 

The  fact  that  Shelly  filed  a  relinquishment  of  his  entry  August  9, 
1883,  does  not  affect  the  status  of  this  case,  for  the  reason  that  such  act 
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was  performed  subseqaently  to  the  closing  of  the  case  before  the  local 
officers.    (John  Powers,  Copp's  L.  O.,  February,  1882.) 

The  entry  of  Shelly  will  be  canceled,  and  Bivins  will  be  permitted 
to  make  entry  of  the  tract  in  question. 


BULES  OF  PRACTICE— STATUTORY  BIGHT— BELINQUI8HMBNT. 

HoYT  V.  Sullivan. 

No  role  fonnnlated  for  the  administration  of  the  law  will  be  peimitted  in  its  opera- 
tion to  defeat  a  statutory  right. 

At  the  moment  the  original  timber-caltnre  claimant  fails  to  comply  with  the  law,  the 
right  of  another  legal  applicant  to  enter  the  land  under  the  homestead  or  timber- 
cnltare  law  is  complete. 

While  upon  relinqniahment  of  a  timber-culture  entry  the  land  is  subject  to  entry  by 
a  qualified  party,  such  right  may  be  subject  to  the  right  of  another  party  who 
has  duly  contested  and  procured  the  cancellation  of  entry.  A  lelinqui^ment 
may  be  shown  to  be  an  independent  transaction,  and  not  evidence  in  the  contest- 
ant's favor,  in  which  case  the  land  will  be  open  to  the  first  legal  applicant. 

Secretary  Teller  to  Commissioner  McFarlandy  October  26, 1883. 

Sir  :  I  have  considered  the  case  of  Melvin  A.  Hoyt  v.  B.  H.  Sullivan, 
involving  timber-culture  entry  for  the  SE.  J  of  Sec.  3,  T.  103  K,  E.  64 
W.,  Mitchell,  Dak.,  on  Hoyt's  appeal  from  your  decision  of  June  13, 
1883,  canceling  his  entry  for  said  land. 

It  appears  that  Luther  B.  Sanborn  entered  the  above  described  tract 
under  the  timber-culture  laws  October  28, 1880,  and  that  October  28, 
1881,  Sullivan  initiated  a  contest  against  said  entry  on  the  ground  of 
abandonment. 

December  9, 1881,  a  hearing  was  had,  and  Sullivan  introduced  evi- 
dence showing  that  Sanborn  up  to  the  date  of  the  hearing  had  in  no 
manner  cultivated,  broken,  or  improved  said  tract.  Sanborn  did  not 
appear  at  the  hearing.  The  finding  of  the  local  ofSce  is  apparently  in- 
dorsed on  the  back  of  the  contest  affidavit  in  the  following  terms :  ^^  De- 
clared forfeited  and  an  appeal  notice  issued^;  but  the  indorsement  bears 
no  date  or  signature. 

March  10,1882,  the  local  office,  on  motion  of  one  G.  S.  Bowe,  claimiug 
to  be  Sanborn's  attorney,  dismissed  Sullivan's  contest  without  notice  to 
the  said  Sullivan,  and  allowed  the  said  Bowe  to  initiate  a  contest  against 
Sanborn's  entry  in  his  own  name.  The  only  record  that  appears  of  the 
action  of  the  district  officer  dismissing  Sullivan's  contest  is  found  in- 
dorsed on  his  contest  affidavit  as  follows:  '^On  re-examination  of  the 
evidence  this  case  is  dismissed,  March  10, 1882.    Wm.  Letcher,  Bg." 

April  26j  1882,  Sullivan  filed  in  the  local  office  a  notice  of  appeal 
from  the  decision  of  March  10, 1882,  alleging  it  to  have  been  made  with- 
out notice  to  him  or  his  attorney. 

March  16, 1882,  Sullivan  began  a  second  contest  against  Sanborn's 
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entry,  bat  this  contest  was  dismissed  on  tlio  completion  of  Eowe's  con- 
test before  the  local  oflSce. 

Pending  Sullivan's  appeal  from  the  decision  of  the  local  office  dis- 
missing his  first  contest,  November  17, 1882,  Sanborn  filed  a  relinquish- 
ment of  his  timber-culture  entry,  Rowe  withdrew  his  contest,  and  Mel- 
vin  A.  noyt  made  timber-culture  entry  for  the  same  land. 

November  22, 1882,  Sullivan  applied  to  enter  the  land,  but  the  appli- 
cation was  rejected  on  the  ground  that  the  land  was  embraced  within 
Hoyt's  entry,  and  from  this  decision  Sullivan  appealed. 

January  25, 1883,  your  office  took  action  on  Sullivan's  first  appeal, 
and  dismissed  his  contest  on  the  ground  that  it  was  prematurely  initi- 
ated. 

April  21, 1883,  you  decided  that  as  neither  Sullivan  nor  Rowe  ap- 
peared to  have  filed  application  to  enter  the  land  at  the  time  of  initiat- 
ing their  contests,  neither  of  them  gained  anything  thereby;  and  you 
allowed  Hoyt's  entry  to  stand  subject  to  Sullivan's  right  to  show  that 
he  did  apply  to  enter  the  land  at  the  initation  of  his  contest. 

June  13,  1883,  on  review,  you  modified  your  decision  of  April  21, 1883, 
and  canceled  Hoyt's  entry  "  because  erroneously  allowed,  in  conflict 
with  Rule  53,"  and  held  the  land  open  to  the  first  legal  applicant. 
From  this  decision  Hoyt  appeals. 

Rule  53  of  the  Rules  of  Practice  prescribed  by  your  office  and  this 
Department  provides,  that  after  the  papers  in  an  aj^peal  have  been  sent 
up  by  the  local  office,  such  office  will  thereafter  take  no  further  action 
affecting  the  disposal  of  the  land  in  contest  until  instructed  by  the 
Commissioner.  The  reason  for  the  adoption  of  this  rule  is  obvious.  In 
the  absence  of  such  a  provision,  a  multiplicity  of  suits  would  frequently 
arise  involving  practically  the  same  question,  and  thus  incumber  and 
obscure  the  record  to  no  good  purpose. 

But  no  rule  formulated  for  the  administration  of  the  law  will  be  per- 
mitted in  its  operation  to  defeat  a  statutory  right.  Section  3  of  the  act 
of  June  14, 1878  (20  Stat.,  113),  provides— 

That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior  to  the 
issuing  of  the  patent  for  said  land,  the  claimant  shall  fail  to  comply 
with  any  of  the  requirements  of  this  act,  then  and  in  that  event  such 
land  shall  be  subject  to  entry  under  the  homestead  laws,  or  by  some 
other  person  under  the  provisions  of  this  act:  Provided^  that  the  party 
making  claim  to  said  land,  either  as  a  homestead  settler  or  under  this 
act,  shall  give,  at  the  time  of  filing  his  application,  such  notice  to  the 
original  claimant  as  shall  bo  prescribed  by  the  rules  established  by  the 
Commissioner  of  the  General  Land  Office ;  and  the  rights  of  the  parties 
shall  be  determined  as  in  other  contested  cases. 

From  the  foregoing  it  will  be  seen  that  the  right  to  enter  the  land  un- 
der the  homestead  or  timber-culture  laws  is  complete  by  express  provis- 
ion of  the  statute,  in  any  legal  applicant,  at  the  moment  when  the  orig- 
inal claimant  shall  fail  to  comply  with  any  of  the  requirements  of  the 
act.    It  will  also  be  observed  that  the  right  to  contest  a  timber-culture 
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claim  is  limited  to  an  appplicant  for  the  land;  hence  any  attempt  to 
initiate  a  contest,  without  having  made  application  to  enter,  confers  no 
legal  stauding  upon  the  contestant,  under  section  3  of  the  act  referred 
to  above  (Bundy  t?.  Livingston,  9  Copp's  L.  O.,  173),  norjurisdiction  upon 
the  local  office  to  entertain  such  contest. 
The  act  of  May  14, 1880  (21  Stat.,  140),  provides— 

That  when  a  pre*emption,  homestead,  or  timber-culture  claimant  shall 
file  a  written  relinquishment  of  his  claim  in  the  local  laud  office  the 
land  covered  by  such  claim  shall  be  held  as  opeu  to  settlement  and 
entry  without  further  action  on  the  part  of  the  Commissioner  of  the 
General  Land  Office. 

Section  2.  In  all  cases  where  any  person  has  contested,  paid  the  laud 
office  fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead, 
or  timber-culture  entry,  he  shall  be  notified  by  the  register  of  the  land 
office  of  the  district  in  which  the  land  is  situated  of  such  cancellation, 
and  shall  be  allowed  thirty  days  from  date  of  such  notice  to  enter  paid 
lands. 

Kow,  under  the  first  of  these  provisions,  the  land  is,  upon  relinquish- 
ment, open  to  the  entry  of  the  first  legal  applicant  as  a  statutory  right. 
But,  under  the  second,  that  right  may  be  subject  to  that  of  another 
who  has  contested,  paid  the  office  fees,  and  procured  the  cancellation. 
This,  however,  in  case  of  relinquishment,  can  only  be  so  where  the 
relinquishment  is  actually  or  constructively  the  result  of  the  contest, 
and  so  made  to  inure  to  the  benefit  of  the  contestant  after  cancellation. 
And,  generally,  where  the  contest  has  been  i)roperly  brought,  a  relin- 
quishment has  been  construed  as  evidence  in  aid  of  the  suit  and  not 
allowed  to  bar  the  preference  right.  But  this  is  presumptive  merely, 
and  if  it  be  conclusively  shown  that  it  was  an  entirely  independent 
transaction,  and  not  evidence  of  prior  abandonment,  it  will  not  so  inure 
to  aid  the  original  contestant.  And  if  the  contest  is  not  properly 
brought,  and  is  for  that  reason  dismissed,  no  cancellation  can  result 
from  it  and  no  preference  right  attaches  to  it.  Upon  relinquishment 
after  such  contest,  and  in  no  wise  connected  with  it,  the  land  is  oi)en  to 
entry  as  in  other  cases,  under  section  1  of  the  act. 

At  the  time  that  Hoyt  applied  to  enter  the  land  it  was  open  to  such 
entry.  The  original  claimant,  Sanborn,  having  forfeited  his  rights  and 
relinquished  his  eijtry,  the  local  office  properly  allowed  Hoyt's  applica- 
tion, subject  to  outstanding  rights  of  other  parties..  The  illegal  contest 
of  Sullivan,  then  pending,  could  not  deprive  Hoyt  of  his  statutory  right 
to  enter  the  land  nor  operate  to  remove  the  land  from  a  proper  disposi- 
tion by  the  district  officers.  (Bivins  r.  Shelley,  10  Copp's  L.  O.,  212.) 
The  allowance  of  Hoyt's  entry  was  not  in  contravention  of  any  right 
acquired  by  Sullivan,  but  subject  to  the  same,  if  any  existed,  and  you 
subsequently  properly  decided  that  Sullivan's  contest  was  without 
foundation. 

Your  decision  canceling  Hoyt's  entry  is  therefore  reversed,  and  said 
entry,  as  allowed  by  the  local  land  office,  held  intact. 
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PEOCEEDINGS^IRREG  ULABITT—PBOCED  UBE, 

O'Dea  V.  O'Dea. 

The  defect  of  notice  by  publicatioD«  before  affidavit  is  made  that  personal  serrice 
cannot  be  had,  is  not  necessarily  fatal  to  the  contest  itself.  The  proceedings  so 
far  as  irregular  may  be  set  aside  and  resumed  in  a  proper  manner  from  the  point 
of  departure  from  the  requirements  of  practice. 

Commissioner  McFarland  to  register  and  receiver^  Mitohellj  Dak.j  November 

3, 1883. 

Gentlemen  :  I  am  in  receipt  of  a  letter  fi*oin  Messrs.  Buttei-field  & 
Phelps,  of  Montrose,  Dak.,  attorneys  for  contestant  in  the  case  of  O'Dea 
V.  (yDea,  involving  timber-culture  entry  No.  1,314,  of  the  B.  i  of  the 
NW.  i  and  the  W.  i  of  the  NE.  i  of  Sec.  12,  T.  102,  K.  53,  in  which  case 
contest  was  dismissed  by  my  letter,  C,  of  the  8th  ultimo,  for  the  reason 
that  Bule  12  of  Practice  had  not  been  complied  with.  Messrs.  Butter- 
field  &  Phelps  state  that  the  affidavit  required  by  said  rule  was  filed 
with  the  evidence  in  the  case,  and  they  ask  a  reexamination  of  the 
papers  with  a  view  to  the  ascertainment  of  that  fact. 

It  is  true  that  the  required  affidavit  was  made,  and  that  the  same  was 
sufficient  in  form,  but  it  was  not  made  and  filed  before  publication  of 
notice,  as  required  by  the  rules.  Such  affidavit  is  the  basis  for  publi- 
cation, and  it  was  so  held  in  Hewlet  v.  Darby  (9  Oopp's  Land  Owner, 
p.  230). 

The  defect  of  notice  by  publication,  before  affidavit  is  made  that 
personal  service  cannot  be  had,  is  not,  however,  necessarily  fatal  to  the 
contest  itself.  The  proceedings  so  far  as  irregular  may  be  set  aside 
and  be  resumed  in  a  proper  manner  from  the  point  of  departure  from 
the  requirements  of  practice. 

My  action  dismissing  O'Dea's  contest  is  accordingly  reversed,  the 
contest  reinstated,  and  the  case  remanded  to  you  for  rehearing  after  due 
notice. 

Advise  Messrs.  Butterfield  &  Phelps  of  this  action. 


illegal  contest— legal  contest. 
Wilson  v.  French. 

It  should  be  obeerved  that  a  contest  having  been  declared  to  be  invalid,  it  would 
neither  be  competent  nor  consistent  to  take  cognizance  of  a  record  in  a  caee  that 
constructively  never  existed. 

Secretary  Teller  to  Commissions  McFarland^  November  3, 1883. 

Sib:  I  have  considered  the  case  of  John  W.  Wilson  v.  Aaron  J. 
French,  involving  the  8E.  J  of  Sec.  26,  T.  Ill,  E.  62,  Huron  (formerly 
Springfield)  district,  Dakota,  on  appeal  by  Wilson  from  your  decision 
Qf  April  5, 1883. 


DECISIONS  KELATINa  TO   THE   PUBLIC   LANDS.  287 

It  appears  that  French  made  timber-cnltare  entry  l^o.  2^245  (Spring- 
field Beries)  of  the  tract  March  12, 1880.  April  19, 1881,  one  William 
T.  Love  initiated  contest  against  the  entry,  bnt  failed  to  file  an  appli- 
cation to  enter  the  land.  Citation,  however,  duly  issued  and  service 
was  had  by^  publication ;  whereupon  the  register  and  receiver  decided 
in  favor  of  contestant,  and  no  appeal  having  been  taken  from  such 
decision  they  certified  the  entry  for  cancellation  to  your  office.  Pend- 
ing consideration  of  the  same,  Wilson  applied  at  the  local  office  to 
contest  said  entry  and  to  enter  the  land;  but  the  register  and  re- 
ceiver rejected  such  application  upon  the  ground  that  the  case  of  Love 
T.  French  was  pendente  lite.  Wilson  having  appealed  from  such  action, 
your  office  rendered  the  decision  in  question  sustaining  the  local  officers 
and  dismissing  Love's  contest.  Pending  such  procedure,  however 
(Wilson  having  appealed  from  your  decision  April  9, 1883),  the  register 
allowed  one  Henry  M.  Jenett  to  contest  the  entry  May  1, 1883. 

TTnder  date  of  July  27th  ensuing,  yon  advised  the  register  and  re- 
ceiver that  such  allowance  was  erroneous,  from  which  action  Jenett 
appealed. 

It  should  be  observed,  however,  that  Love  having  failed  to  file  an 
application  to  enter  the  land  with  his  affidavit  of  contest,  such  contest 
was  initiated  without  legal  authority,  and  must  be  regarded  as  though 
it  had  never  been  initiated.  Hence  it  was  competent  for  Wilson  to 
initiate  contest  as  he  did,  and  he  must  be  regarded  as  the  first  legal 
contestant.  Your  action,  therefore,  dismissing  Love's  contest  was  cor- 
rect, but  so  much  thereof  as  sustained  the  register  and  receiver's  action  in 
rejecting  Wilson's  application  to  contest  French's  entry  was  erroneous. 
(See  Bivins  v.  Shelly,  10  Copp,  212.) 

Bat  Wilson  having  complied  literally  with  the  prerequisite  statutory 
requirement  in  filing  his  application  to  enter  with  his  affidavit  of  con- 
test, it  was  not  competent  therefore  for  Jenett  nor  anyone  else  to  con- 
test said  entry  pending  Wilson's  contest.  I  accordingly  approve  your 
action  of  July  27, 1883,  advising  the  register  and  receiver  that  the  allow- 
ance of  Jenett's  contest  was  erroneous,  and  his  appeal  is  therefore  dis- 
missed. 

It  is  urged  by  Wilson's  attorney  that  French's  dereliction  in  the  pre- 
mises having  been  evidenced  by  the  record  in  the  contest  of  Love  v. 
French,  it  would  be  a  supererogation  <'to  require  a  new  advertisement 
and  trial."  But  it  should  be  observed  that  Love's  contest  having  been 
declared  to  be  nt7,  it  would  neither  be  competent  nor  consistent  to  take 
cognizance  of  a  record  in  a  case  that  constructively  never  existed.  The 
proper  procedure  therefore  is  by  a  remittitur j  whereby  the  case  should 
be  tried  de  novo. 
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INSUFFICIENT  NOTICE-^REQUIREMENT, 

Vaughn  v.  Knudson. 

Owing  to  insufficient  notice  and  absence  of  application  to  enter  by  contestant,  the 

contest  in  this  case  is  dismissed.  . 

Secretary  Teller  to  Commissioyier  McFarlandj  November  8, 1883. 

Sib  :  I  have  considered  the  case  of  William  Vaughn  v,  Knud  Knad- 
son,  involving  the  latter's  timber-culture  entry  of  July  31, 1880,  upon 
the  SW.  \  of  Sec.  19,  T.  154,  K.  48,  Crookston,  Minn.,  on  appeal  by 
Knudson  from  your  decision  of  November  28,  1882,  holding  his  entry 
for  cancellation. 

This  contest  was  initiated  March  17, 1882,  Vaughn  alleging  that  Knud- 
son "  has  not  broken  five  acres  of  said  land,  and  further  that  he  does 
not  know  where  said  Knudson  is,  or  may  be,  found."  !N"otice  by  publi- 
cation was  commenced  March  23,  assigning  April  27  as  the  day  for 
hearing.  Personal  service  was  also  made  upon  Knudson  April  4 ;  but 
as  thirty  days  did  not  intervene  between  this  date  and  the  date  of  hear- 
ing as  required  by  the  rules,  it  was  not  a  legal  notice,  and  Knudson 
was  not  bound  thereby. 

The  notice  of  publication  was  also  insufficient.  This  notice  cannot  be 
given  except  upon  affidavit  of  the  contestant  that  personal  service  can- 
not be  made  upon  the  contestee.  Vaughn's  affidavit  that  *^  he  does  not 
know  where  said  Knudson  is,  or  may  be  found"  may  be  true,  and  yet, 
by  reasonable  diligence  and  inquiry,  he  might  have  known.  In  fact,  he 
did  know  April  4,  and  he  also  testified  to  Knudson's  place  of  residence 
at  the  hearing.  It  does  not  appear  why  he  might  not  have  known  such 
residence  at  the  date  of  his  affidavit  as  well  as  at  the  other  dates  had  he 
made  proper  inquiry.  An  affidavit  stating  want  of  knowledge  in  this 
respect  is  insufficient  unless  it  also  states  the  reason  for  such  ignorance, 
in  order  that  the  local  officers  may  judge  whether  it  is  a  suitable  case 
for  notice  by  publication.  Any  other  rule  opens  the  door  for  fraudu- 
lent practices,  and  for  hearings  without  due  notice  to  the  party  whose 
rights  are  involved. 

Knudson  did  not  appear  at  the  hearing.  The  notices  by  publication 
and  by  personal  service  were  both  insufficient,  and  his  rights  cannot  be 
impaired  by  a  defective  notice  which  he  has  not  waived. 

Besides,  when  initiating  the  contest  Vaughn  did  not  apply  to  enter 
the  tract,  as  required  under  the  ruling  in  Bundy  v,  Livingston  (Copp, 
December,  1882),  for  which  reason  his  contest  was  unauthorized. 

Tour  decision  is  modified,  and  the  contest  dsimissed. 
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APPLICATIOK  OF  CONTESTANT^WSETHES  RF8TRICTED   TO  LAND  IN 

CONTROVERSY, 

Discassion  of  the  qneBtion  how  far  entry  by  a  contestant  is  to  be  restricted  to  the  land 

in  contest. 

Commissioner  McFarland  to  register  and  receiver^  Grand  Island^  Nebr,^ 

November  30,  1883. 

Gentlemen  :  I  am  in  receipt  of  the  register's  letter  of  the  30th  ultimo, 
making  inquiry  whether  or  not  a  successful  timber-culture  or  homestead 
contestant  is  restricted  in  making  his  entry  to  the  tract  described  in 
the  entry  contested.  In  reply  I  have  to  state  that  the  rule  in  regard  to 
timbercaltare  contestants  being  required,  as  an  act  precedent  or  sim- 
ultaneous to  instituting  contest,  to  file  an  application  to  enter  the  tract 
to  be  contested,  as  announced  by  the  honorable  Acting  Secretary  of  the 
Interior,  in  the  case  of  Bundy  r.  Livingston,  reported  in  Copp's  L.  O.,  vol. 
9,  p.  173,  it  would  appear,  from  a  fair  interpretation  of  the  language 
employed  in  said  case,  that  a  contestant  of  a  prior  timber-culture  entry 
is  restricted  in  making  or  perfecting  his  entry  to  the  tract  described  in 
the  entry  contested,  unless  it  embraces  a  less  area  than  the  maximum  of 
a  timber-culture  entry,  when  it  does  not  appear  that  he  would  be  barred 
from  applying  to  enter,  and  entering  land  not  previously  legally  taken, 
and  contiguous  to  the  entry  contested,  enough  to  complete  the  maxi- 
mum of  160  acres  in  a  compact  body )  in  the  case  cit.ed  it  was  held 
'^  this  statute"  (act  June  14, 1878,  section  3)  '^  restricts  a  contest  against 
a  prior  timber-culture  entry  to  one  who  seeks  to  enter  it  under  the  home- 
stead or  timber-culture  laws."  Under  a  recent  decision  of  the  honor- 
able Secretary  of  the  Interior,  in  the  case  of  Bailey  v.  Olson,  not  yet 
reported,  it  is  held  that  in  instituting  a  contest  against  a  prior  home- 
stead entry  no  obligation  is  imposed  upon  the  contestant  at  the  incep- 
tion of  contest  analogous  to  that  in  timber-culture  contest  for  the  reason 
that  "  the  preference  right  allowed  is  to  be  exercised  by  making  entry 
within  thirty  days  from  notice  of  cancellation,  and  not  by  a  preliminary 
application;"  hence  it  would  appear  that  in  such  contests  the  contest- 
ant is  not  restricted  to  the  tract  described  in  the  prior  homestead  entry 
contested,  but  may  elect  to  take  so  much  of  it  as  he  wishes,  and  of  other 
contiguous  land,  not  legally  taken,  to  complete  160  acres  in  a  compact 
body.  It  is  held  in  the  case  last  cited  that  a  successful  contestant  of  a 
homestead  entry  ^^  may  take  or  refuse  to  take  the  land  at  his  pleasure," 
aa  under  section  2297,  Bev.  Stat,  the  land  reverts  to  the  Government, 
and  his  preference  right  is  a  privilege  which  he  may  avail  himself  of  or 
not,  as  he  wishes ;  but  to  discourage  so  far  as  can  be  done  what  might 
result  in  vexatious  and  oppressive  contests  for  speculation  and  gain, 
vigilance  should  be  exercised  for  the  protection  of  bona  fide  settlers.  I 
pirefer  not  to  give  opinions  in  general,  but  this  may  indicate  my  views 
at  present. 

4531  L  o ^19 
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INSUFFICIENT  EXCUSE  OF  CONTESTANT  FOB  NOT  FILING  APPLICATION 

FOB  ENTBY. 

Fleeneb  V.  Fbeeland. 

Where  a  timber-culture  contestant  merely  iuforms  the  local  offlcersof  his  willingneas 
to  file  an  application  to  enter  with  his  application  to  contest,  but  does  not  offer 
the  application  for  filing,  their  erroneons  advice  that  it  is  unneoessary  does  not 
excnse  his  failure  to  file  it. 

Secretary  Teller  to  Commissioner  McFarland^  December  7, 1883. 

Sib  :  I  have  considered  the  case  of  John  W.  Fleener  r.  Freeman  Free- 
land,  involving  tiaiber-calture  entry  No.  1,385,  made  by  Freeland,  Au- 
gust 6, 1877,  covering  the  NW.  J  of  Sec.  13,  T.  21,  E.  16,  Grand  Maud, 
Nebr.,  on  appeal  by  Freeland  from  your  decision  of  October  19, 1882, 
m  which  you  hold  his  entry  for  cancellation. 

Fleener  failed  to  file  an  application  to  enter  the  land  at  the  date  ot 
initiation  of  contest,  therefore  he  could  not  dispute  the  claim  of  Freeland 
(Bartlett  v.  Dudley,  9  Copp's  L.  O.,  215).  Fleener  is  not  debarred,  how- 
ever, from  initiating  a  new  contest,  after  making  application  to  enter 
the  land,  subject  to  any  intervening  right. 

On  Febniary  10, 1883,  Freeland  filed  a  motion,  in  which  he  asked  that 
the  contest  be  dismissed,  on  the  ground  that  Fleener  had  failed  to  file 
the  required  application. 

In  answer  to  which,  Fleener  filed  an  aflBdavit,  stating  therein  that 
at  the  time  of  initiating  contest  he  informed  the  register  of  the  land 
office  that  he  had  come  prepared  and  desired  to  file  an  application  to 
enter  the  land,  but  that  such  officer  informed  him  that  there  was  no 
need  for  it,  as  he  would  be  entitled  to  a  period  of  thirty  days  in  which 
to  file  such  document  after  the  contest  was  decided. 

The  allegation  of  Fleener  that  he  followed  the  advice  of  the  register 
cannot  be  accepted  as  an  excuse  for  his  non-compliance  with  the  law. 
If  the  officer  refused  to  accept  the  application  which  he  says  he  desired 
to  file,  he  should  have  availed  himself  of  his  right  to  appeal. 

Tour  decision  is  modified. 


ENTBY  ON  LAND  NOT  DEVOID  OF  TIMBEB—PBEFEBENCE  BIGHT. 

BUSE  V.  EOBEBT. 

There  is  no  authority  of  law  for  contests  against  timher  culture  entries  that  have  heen 
made  on  land  not  devoid  of  timber.  But  if  the  Land  Department  has  accepted 
such  contest  for  its  own  benefit,  and  if  upon  the  proofs  furnished  at  the  expense 
ot  the  contestant  the  entry  is  canceled,  the  contestant  is  entitled  to  a  preference 
right  of  entry. 

Secretary  Teller  to  Commissio7ier  McFarland,  December  14,  1883. 
Sir:  I  have  considered  the  case  of  Martin  Buse  v.  Joseph  Robert, 
involving  the  SE.  J  of  Sec.  6,  T.  151,  R.  44,  Crookston  district,  Minne- 
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80ta,  on  appeal  by  Base  from  yoar  decision  of  Jauaary  9^  1883,  in  which 
yon  held  that  Eobert  is  entitled  to  the  preference  right  of  entry  under 
section  2  of  the  act  of  May  14, 1880. 

John  Sntter  made  timber-caltnre  entry  No.  1,907  for  the  tract  March 
28, 1881. 

Bobert  made  affidavit  of  contest  November  10, 1882,  alleging  that  at 
the  date  of  Sutter's  entry  the  land  contained  large  quantities  of  growing 
timber. 

On  the  transmission  of  the  affidavit  by  the  district  officers,  you  de- 
cided, November  24, 1882,  that,  as  Bobert  had  failed  to  file  with  his  con- 
test affidavit  an  application  to  enter  the  land,  he  could  not  be  granted 
a  contest. 

You  revoke  this  decision  by  letter  of  December  6, 1882,  and  instructed 
the  district  officers  to  retransmit  the  papers  in  the  case  for  further  ac- 
tion.  This  letter  reached  the  local  officers  December  12, 1882.  On  the 
previous  day,  Sutter  relinquished  his  entry,  when  Buse  immediately 
'filed  declaratory  statement  No.  7,454,  for  the  land,  alleging  settlement 
December  11, 1882. 

There  appears  to  be  no  provision  in  the  timber-culture  act  which  in 
terms  warrants  the  permission  of  a  contest  where  the  character  of  the 
land  in  question  is  involved. 

Section  5  of  the  act  provides  that  the  Commissioner  of  the  General 
Land  Office  is  required  to  issne  such  rules  and  regulations  as  will  best 
carry  its  provisions  into  effect. 

The  intent  of  the  act  is  to  encourage  the  growth  of  timber,  and  the 
efforts  of  those  intrusted  with  the  execution  of  its  provisions  must  be 
so  directed  as  to  secure  the  most  beneficial  results. 

The  form  of  affidavit  set  forth  in  section  2  of  the  act  requires  the  party 
applying  to  enter  the  land  to  state  whether  the  land  is  devoid  of  timber. 

If  the  land  is  not  devoid  of  timber  within  the  meaning  of  the  act,  at 
the  date  of  the  application  to  enter,  the  entry  must  be  disallowed,  and 
if  it  has  been  mistakenly  admitted  it  must  be  canceled. 

No  one  can  claim  the  right  to  contest  except  where  that  right  is  given 
by  statute.  The  Land  Department  is  not  bound  to  entertain  a  contest 
except  in  cases  where  it  is  so  given,  but  if  it  has  accepted  such  contest 
for  its  own  benefit  (as  in  this  case,  for  the  purpose  of  ascertaining  the 
tme  character  of  the  land),  and  if  upon  the  proofs  furnished  at  the  ex- 
pense of  the  contestant  the  entry  has  been  declared  invalid  and  can- 
celed, then  the  contestant  is  entitled  to  a  preference  right  under  the 
act  of  May  14, 1880. 

It  appears  that  Bobert  furnished  the  requisite  information  and  paid 
the  fees,  but  before  the  time  when  proof  was  required  Sutter  relin- 
quished his  entry.  As  in  the  case  of  Johnson  v,  Halvorson  (8  Copp's 
L.  O.,  50),  this  relinquishment  is  held  as  an  admission  of  the  charges 
made  by  Bobert. 

Your  decision  is  affirmed.  The  declaratory  statement  of  Buse  will  be 
allowed  to  stand,  subject  to  the  right  of  entry  in  Bobert. 
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APFLICATIOK—Q  UALIFIGATIQK—AFFLDA  VIT. 

SOOTT  V.  LlEDKE. 

The  application  of  coDtestant,  unaccompanied  by  affidavit  showing  his  qaali^catioDs 

for  entry y  is  insafficient  to  render  contest  legal. 

Secretary  Teller  to  Commissioner  McFarland,  December  31, 1883. 

Sie:  I  have  considered  the  ease  of  W.  T.  Scott  v.  Fred.  W.  Liedke, 
involving  the  lattert  timber-culture  entry  of  March  10, 1874,  upon  the 
NB.  J  of  Sec.  2,  T.  12,  E.  2,  X^incoln,  Ibfebr.,  on  appeal  by  Scott  from  your 
decision  of  February  20, 1883,  dismissing  the  contest. 

This  contest  was  initiated  June  8, 1882,  upon  allegations  that  Liedke 
had  abandoned  the  tract,  and  had  also  failed  to  comply  witb  the  law  in 
respect  to  the  planting  and  cultivation  of  trees. 

It  appears  that  Liedke  abandoned  his  family  in  October,  1880;  that 
in  November,  i881,  his  wife  was  divorced  from  him  for  '^extreme 
cruelty,  violent  temper,  vicious  habits^  and  of  threatening  to  kill;"  that 
the  "custody,  care,  education,  and  control"  of  her  children  were  con- 
fided to  her  exclusively,  and  that  in  August,  1882,  she  was  appointed 
their  guardian.  She  defends  the  present  proceeding  in  that  capacity 
and  as  the  head  of  a  family. 

Your  elaborate  review  of  the  testimony  shows  that  there  are  over  100 
acres  of  the  tract  under  proper  cultivation,  35  of  which  have  been 
planted  to  trees,  the  injuries  to  which,  if  not  now  in  a  healthy  condition, 
are  the  result  of  drought,  hail-storms,  and  fire;  that  there  is  a  good 
frame  house  on  the  tract,  with  other  valuable  improvements,  and  that 
there  has  been  no  want  of  good  faith  in  respect  to  compliance  with  the 
law. 

There  are  other  reasons  why  your  decision  must  be  sustained.  The 
third  section  of  the  act  of  June  14, 1878,  restricts  a  contest  against  a 
timber-culture  entry  to  one  who  applies  to  enter  the  tract  at  the  date  of 
initiating  it.  (Bundy  v.  Livingston,  Copp,  December,  1882.)  The  second 
section,  prescribing  who  may  make  an  entry,  and  how  it  may  be  made, 
provides  that  a  person  applying  for  its  bene^ts  must  file  an  affidavit 
that  he  is  the  head  of  a  family,  or  twenty -one  jjears  of  a.ge,  and  is  a  cit- 
izen of  the  United  States  or  has  declared  his  intention  to  become  one^ 
that  his  filing  and  entry  are  made  for  the  cultivation  of  timber,  and  for 
his  own  exclusive  benefit;  that  it  is  made  in  good  faith,  apd  not  for  the 
purpose  of  speculation,  or  directly  or  indirectly  for  the  use  and  bene- 
fit of  any  other  person  or  persons ;  that  he  intends  to  hold  and  cultivate 
the  land,  and  to  fully  comply  with  the  provisions  of  the  act,  and  that 
he  has  not  heretofore  made  an  entry  under  the  act  or  the  acts  of  which 
it  is  amendatory. 

Scott  has  filed  an  application  to  ent^r  the  land  under  the  provisions 
of  this  act,  but  no  affidavit.  It  does  not,  therefore,  appear  that  he  is 
qualified,  to  make  the  entry,  or  that  he  intends  to  comply  with  the  re- 
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qDirements  of  the  law,  or  that  his  rights  are  not  already  exhausted. 
His  application  is  wholly  incomplete  and  of  no  more  legal  significance 
than  if  he  had  made  none,  and  is  consequently  ineffectual  for  the  pur- 
pose of  an  entry.  Having,  therefore,  failed  to  make  a  legal  application 
to  enter  the  tract  at  the  date  of  initiating  his  contest,  it  must  be  dis- 
missed anderthe  ruling  cited. 
Your  decision  is  affirmed. 


pre'emptor— attempted  coytest^preferekce  right. 

Buttery  v.  Sprout. 

Whero  a  pre^mptor  seeks  to  contest  a  timber-cnltare  entry,  soch  attempted  contest 
confers  no  preference  right,  and  is  no  bar  to  a  subsequent  contest  properly  initiated 
by  a  homestead  or  timber-culture  applicant. 

Secretary  Teller  to  Commissioner  MeFarland^  Jantuiry  4, 1884. 

Sir:  I  have  considered  the  appeal  of  George  Buttery  from  your  de- 
cision of  February  15, 1883,  dismissing  his  contest  against  Charles  H. 
Sprout^s  timber-culture  entry  No.  3,342  (Fargo  series)  of  the  NW.  J  of 
Sec.  26,  T.  151,  R.  53,  Grand  Forks,  Dak. 

It  appears  that  Sprout  made  said  entry  September  29, 1879 ;  that 
Battery  initiated  contest  against  the  same  December  13, 1882,  filing  an 
affidavit  alleging  Sprout's  failure  to  comply  with  legal  requirements, 
and  an  application  to  pre  empt  the  land,  alleging  as  a  reason  for  making 
such  application  that  he  had  exhausted  his  homestead  and  timber- cult- 
are  rights. 

January  18,  1883,  John  Jeorgiis  presented  an  affidavit  of  contest 
against  said  entry,  but  the  register  and  receiver  rejected  the  same  be- 
caase  Buttery's  contest  was  pending.  Jeorgns  thereupon  appealed,  and 
yoar  office  sustained  his  appeal,  holding  that — 

The  third  section  of  the  act  of  June  14, 1878,  clearly  restricts  contests 
brought  thereunder  to  parties  claiming  and  qualified  to  enter  land  under 
the  homestead  law  or  said  act,  and  Mr.  Buttery,  not  being  so  qualified, 
was  uot  a  legal  coQtestant,  and  his  case  should  not  bar  that  of  Georgus 
(Jeorgns),  who  appears  to  possess  all  the  necessary  qualiiications  of  a 
contestant. 

Section  3  in  question  provides — 

That  if  at  any  time  after  the  filing  of  said  affidavit  the  claimant  shall 
fail  to  comply  with  any  of  the  requirements  of  this  act,  then  and  in  that 
event  such  land  shall  be  subject  to  entry  under  the  homestead  laws,  or 
by  some  other  person  under  the  provisions  of  this  act.    (20  Stat.,  113.) 

It  is  true  that  the  identical  question  presented  by  this  appeal  was  con- 
sidered by  my  predeciessor,  Mr.  Secretary  Schurz,  in  the  case  of  Tewks- 
bury  et  oZ.  v.  McPeck  (4  Copp,  54),  wherein  he  said,  touching  the  third 
section  of  the  act  of  March  13, 1874  (18  Stat.,  21),  which  contains  sub- 
stantiaUy  the  same  provisions  as  the  ftct  of  1878 : 
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The  obvioas  puri)ose  of  this  section  is  to  provide  for  the  cancellation 
of  all  entries  where  the  claimant  fails  to  comply  with  the  law,  and  to 
give  the  person  who  successfully  contests  an  entry  a  preference  right  to 
enter  the  land  under  the  timber-culture  or  homestead  latcs.  There  is 
nothing  in  the  act  above  cited  which  in  express  terms  prohibits  pre- 
emption filings  on  this  class  of  lands,  and  the  question  is,  has  Congress, 
by  granting  a  preference  right  of  entry  to  those  who  expose  an  abuse 
of  law,  thereby^  by  implication^  repealed  the  pre-emption  laws  and  ex- 
cluded these  lands  from  pre-emption  entry  •  •  ♦.  There  are  no  ex- 
press words  of  repeal  in  the  act  under  consideration,  and  the  two  laws 
are  not  antagonistic,  inconsistent,  or  repugnant  to  one  another.  I  am, 
therefore,  of  opinion  that  this  class  of  lauds  may  be  entered  under  the 
pre-emption  laws,  although  the  preference  right  is  always  with  the  home- 
stead or  timber-culture  claimant  who  suxicessfully  contests  the  former  entry. 

It  should  be  observed  that  while  it  was  unquestionably  competent  for 
Congress  to  repeal  the  pre-emption  laws,  pro  tanto  or  otherwise,  I  concur 
with  my  predecessor  in  the  opinion  that  no  such  repeal  was  either  ex- 
pressed or  implied.  But  the  question  of  repeal  is  impertinent  to  the 
issue  in  this  case.  It  is  simply  a  question  involving  the  construction  of 
the  express  language  of  a  special  statute,  the  manifest  intendment 
whereof  is  to  subject  certain  entries  therennder  to  contest  by  a  certain 
class  of  contestants,  upon  whom  the  preference  right  of  entry  is  con- 
ferred. Such  view  is  sustained  by  the  doctrine  of  the  well-known  maxim, 
^<  expressio  unius  est  exclusio  alterius^  which  is  especially  applicable  to 
the  interpretation  of  a  statute. 

Where,  for  example,  certain  spr  oidc  things  are  taxed,  or  subjected  to 
any  charge,  it  seems  probable  that  it  was  intended  to  exclnde  everything 
else,  even  of  a  similar  nature — a  fortiori^  all  things  different  in  genus 
and  description  from  those  wh.v^h  are  enumerated.  So  it  is  agreed  that 
mines  in  general  are  not  ratable  to  the  poor  within  the  stat.  ^  Eliz.,  c. 
2,  and  that  the  mention  in  that  statute  of  coal  mines  is  not  by  way  of 
example^  but  in  excltision  of  all  other  mines.  (Broom's  Legal  Maxims, 
7th  edition,  p.  665.) 

I  doubt  not,  therefore,  that  Congress  intended  the  third  section  of  the 
act  of  1878  to  restrict  the  right  of  contest  thereunder  to  certain  ppecies 
of  claimants  expressly  named,  to  wit,  homestead  and  timber  culture 
claimants,  and  to  them  only  upon  the  condition  precedent  that  they  file 
an  application  to  enter  the  land  themselves. 

The  contrary  view  could  only  be  sustained  upon  the  assumption  that 
said  act  conferred,  by  implication,  other  rights  and  privileges  than 
those  conferred  by  the  pre-emption  law  itself,  which  prescribes  a  pre- 
vious settlement  upon  the  tract  as  a  condition  precedent  to  the  right 
to  file  a  declaratory  statement  therefor.  Compliance  with  such  pre- 
requisite requirement  would  be  manifestly  impracticable  in  the  light  of 
the  well-known  doctrine  that  a  valid  entry  of  land  segregates  the  same 
from  the  public  domain,  so  that  such  land  is  not  again  subject  to  any 
other  claim  under  the  same  or  any  other  law  until  such  entry  be  can- 
celed in  the  manner  prescribed  by  law.  (Wilcox  t?.  Jackson,  13  Peters, 
616  5  and  Witherspoon  v.  Duncan,  4  Wallace,  218.) 
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This  doctrine  was  recognised  by  the  Department  in  the  aforesaid  case 
of  Tewksbnry  et  al,  v,  McPeck ;  for  it  should  be  observed  that  there  the 
timber-cnltnre  entry  of  Omer  Morehouse  had  been  canceled  for  aban- 
donment April  28, 1876,  at  Tewksbury's  instance )  and  McPeck  did  not 
file  his  declaratory  statement  (for  the  land  which  had  been  thus  aban- 
doned) nntil  May  15  ensuing,  nor  did  he  allege  settlement  until  May  12. 
And  as  no  adverse  right  had  intervened  meantime,  my  predecessor  held 
aright  that  said  land  was  subject  to  his  filing.  But  in  the  case  at  bar 
it  should  be  observed,  that  Sprout's  entry  had  not  been  canceled  when 
Buttery  initiated  contest  and  applied  to  file  for  the  premises.  It  was 
not  competent;  therefore,  for  him  to  initiate  contest  as  he  did.  Such 
contest  was  initiated  without  authority  of  law,  and  must  be  regarded  as 
nil.  Hence  it  was  competent  for  Jeorgus  to  initiate  contest  as  he  did, 
and  he  must  be  regarded  as  the  first  legal  contestant.  (See  my  decision 
rendered  November  3  last  in  the  case  of  Wilson  v.  French.) 

I  accordingly  affirm  your  decision  for  the  reasons  herein  stated.  • 


APPLICATION  TO  CONTEST—FRAUD— PBEFEBENCE  BIGHT 

WHEELAN  V.  Taylob. 

A  contest  on  other  groands  or  by  a  differeut  party  shonld  not  be  aUowed  while  an  ap- 
plication to  contest  is  pending. 

Secretary  Teller  to  Commissioner  McFarlandj  January  10, 1884. 

Sib  :  I  have  considered  the  appeal  of  James  N.  Wheelan  from  your 
decision  of  May  12, 1883,  rejecting  his  application  to  contest  the  timber- 
culture  entry  of  Henry  M.  Taylor,  upon  the  SW.  J  of  Sec.  4,  T.  1,  E. 
26  E.,  Bozeman,  Mont.  You  also  transmit,  for  consideration  with  the 
application  by  Wheelan,  the  respective  applications  of  John  E.  King« 
Harry  H.  HoUidge,  and  Henry  W.  Foster  to  contest  the  same  entry  of 
Taylor,  each  of  which  was  rejected  by  the  local  officers. 

It  appears  that  Taylor  made  his  entry  April  28, 1882,  and  that  Wheelan, 
alleging  Taylor's  non-compliance  with  the  law  in  respect  to  the  first  year's 
work,  applied,  April  28, 1883,  to  contest  the  entry.  The  local  officers  re- 
jected the  application  for  the  reason  that,  at  the  date  thereof,  the  first 
year  following  Taylor's  entry  had  not  expired.  On  appeal  you  affirmed 
the  same,  and  he  further  appeals  to  this  Department.  I  think  your  de- 
cision was  correct.  In  computation  of  the  first  year  following  an  entry, 
the  day  of  entry  should  be  excluded.  Taylor  had  therefore  the  whole 
day  of  April  28, 1883,  within  which  to  perform  that  year's  work,  and  a 
contest  could  not  be  initiated  against  him  prior  to  the  29th.  This  con- 
test was,  therefore,  prematurely  brought,  and  I  affirm  your  decision  in 
that  respect. 

It  also  appears  that  on  rejection  of  this  application  by  the  local  offi- 
cers^ Wheelan  forthwith  appealed  therefrom,  pending  which,  and  on 
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the  same  day,  be  tiled  auotber  api)Ucation  to  contest  Taylor's  entry, 
alleging  that  it  was  made  in  behalf  of  other  persons,  and  tberefoi'e  sub- 
ject to  forfeiture  as  fraudulent  under  the  law.  A  bearing  was  oi*dered 
on  this  complaint,  which,  after  due  publication  of  notice,  was  held  June 
16  following.  There  was  no  appearance  in  behalf  of  Taylor.  The  tes- 
timony showed  that  he  died  in  January,  1883,  without  having  in  any 
respect  complied  with  the  law,  and  that  no  one  in  his  behalf  had  there- 
after complied  with  it.  The  allegations  of  fraud  were  also  satisfactorily 
sustained. 

It  is  well  settled  that  a  contest  against  a  timber-culture  entry  cannot 
be  initiated  pending  a  prior  contest.  The  first  must  be  adjudicated  to 
final  decision  before  a  second  is  allowable ;  and  in  this  respect  it  is 
immaterial  whether  the  second  is  commenced  hj  the  same  party  upon 
dilterent  allegations  from  those  alleged  in  his  first,  or  whether  it  is  com- 
menced by  another  person.  One  is  equally  a  new  contest  with  the 
other.  It  follows  that  Wheelan's  second  contest,  pending  his  first  (or 
which  is  to  the  same  efiect,  his  application  to  contest),  was  erroneously 
allowed  and  must  be  dismissed,  as  also  tor  the  same  reason  the  appli- 
cations of  King,  HoUidge,  and  Foster,  made  resi)ectively  April  30, 1883, 
pending  the  first  application  of  Wheelan ;  and  you  are  directed  accord- 
ingly. 

Although  the  testimony  in  the  case  was  submitted  on  Wheelan's 
second  contest,  which  was  invalid  for  the  reason  stated,  and  therefore 
strictly  of  no  legal  eflTect,  yet,  in  view  of  Taylor's  death  and  his  non- 
compliance with  the  law  to  the  d^te  thereof,  and  of  the  non-appearance 
of  any  one  at  the  hearing  on  his  behalf  after  due  notice,  and  of  the  fraud 
in  his  entry,  which  satisfactorily  appears,  I  direct  that  his  entry  be 
canceled,  and  that  thereafter  the  tract  in  question  be  subject  to  the  first 
legal  applicant. 


failure  to  file— new  contest— date  of  right. 

Fergus  v.  Gray. 

Notwithstanding  contestant  did  not  file  bis  application  to  enter  the  laud  until  after 
the  hearing,  he  is  allowed  to  proceed  with  a  new  contest,  dating  his  right  from 
the  time  he  filed  his  application  to  enter,  subject  to  any  intervening  advene 
rights. 

Secretary  Teller  to  Commissioner  McFarlandj  February  5,  1884. 

Sir  :  I  have  examined  the  case  of  James  Fergus  t?.  Rist  A.  Gray,  as 
presented  by  the  appeal  of  Fergus  from  your  decision  of  May  17 j  1883, 
dismissing  the  contest  instituted  by  hira  against  the  timber-culture  entry 
of  Gray  for  the  SW.  J  of  Sec.  26,  T.  141,  R.  62,  Fargo,  Dak. 

It  appears  that  the  record  does  not  show  that  Fergus  made  applica- 
tion to  enter  the  land  under  the  homestead  or  timber-culture  law  at  the 
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tioie  he  iuitiated  the  conteBt,  and  that  yoa  therefore  dismissed  the  con- 
test, following  the  rule  in  Bundy's  case  (9  Copp^s  L.  O.,  17ti). 

You  state  that  after  the  hearing,  before  the  local  office  had  been 
closed,  and  the  papers  forwarded  to  you,  the  contestant  transmitted  his 
application  to  enter  said  land,  with  a  view  to  caring  the  defect  in  his 
contest. 

The  right  to  contest  a  timber-caltnre  entry  is  confined  to  an  applicant 
for  the  land,  and  in  the  absence  of  such  application  there  is  no  juris- 
diction in  the  local  office  to  entertain  sach  contest,  hence  your  action 
dismissing  the  contest  was  proper.  Hoyt  v,  Sullivan  (10  Copp'a  L.  O., 
258). 

But  as  it  has  been  held  that  a  statutory  right  exists  in  the  first  legal 
applicant  to  enter  land  embraced  within  a  timber-culture  entry  the 
moment  that  the  claimant  fails  to  comply  with  the  law  (Hoyt  t\  Sul- 
livan), also  that  a  pending  illegal  contest  is  no  bar  to  the  initiation  of 
a  second  (Bivins  v,  Shelley,  10  Copp^s  L.  O.,  212),  and  that  where  con- 
tests are  dismissed  under  the  rule  in  the  Bundy  case  the  contestant 
may  begin  a  new  contest,  filing  therewith  his  application  to  enter  the 
land  (Bartlett «.  Dudley,  9  Copp's  L.  O.,  216),  I  see  no  reason  why 
Fergus  should  not  now  proceed  with  such  new  contest,  dating  his  right 
to  initiate  the  same  from  the  time  when  he  filed  application  to  enter  the 
land,  subject  to  any  rights  that  may  have  intervened  prior  thereto. 
Your  decision  is  therefore  modified.  The  privilege  of  proceeding  with 
the  contest  against  Gray's  entry  is  accorded  to  Fergus,  as  above  indi- 
cated. 


ILLEGAL  CONTEST—STATUTOBY  BIGHT  OF  THIBD  PEBSON. 

HEBBOf  AN  V.  HEBBDIAN. 

The  pendency  of  an  illegal  contest  is  no  bar  to  the  statutory  right  of  a  third  person 
to  make  entry  and  institute  a  proper  contest  pn  the  failure  of  the  former  entry- 
man  to  comply  with  the  law,  especially  in  this  case,  where  the  dismissal  of  the 
illegal  contest  was  requested  by  the  contestant  himself. 

Secretary  Teller  to  Commissioner  McFarland,  February  7, 1884. 

Sib  :  I  have  examined  the  case  presented  by  the  appeal  of  Albert 
Herriman  from  your  decision  of  March  24, 1883,  rejecting  his  applica- 
tion to  contest  timber-culture  entry  No.  3,450,  Fargo  series,  of  Elbridge 
Herriman  for  the  SE.  J  of  Sec.  24,  T.  152,  E.  54,  Grand  Forks,  Dak. 

It  appears  that  William  D.  Beily  initiated  a  contest  against  the 
above-described  entry  January  6, 1882,  alleging  failure  to  comply  with 
the  law,  but  that  Beily  did  not  make  application  to  enter  the  land  em- 
braced within  said  entry,  under  the  homestead  or  timber-culture  laws, 
at  the  time  of  beginning  his  contest. 

March  21, 1882,  was  the  day  fixed  for  the  hearing  before  the  local 
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office,  at  which  time  Eeily  appeared  with  his  witnesses,  and  made  proof 
under  his  allegation  of  Herriman's  non-compliance  with  the  law. 

April  12, 1882,  the  local  office  found  that  the  proof  warranted  the 
cancellation  of  the  said  entry,  and  so  recommended.  Herriman  ap- 
pealed. 

July  18, 1882,  the  local  office  transmitted  the  papers  in  said  contest 
to  your  office. 

January  3,  1883,  Belly's  attorney  appeared  at  the  local  office  and 
authorized  the  dismissal  of  the  pending  contest,  and  at  the  same  time 
filed  an  affidavit  of  contest  against  the  aforesaid  entry  on  behalf  of  Al- 
bert Herriman,  together  with  an  application  of  said  Albert  Herriman  to 
enter  the  land  under  the  timber-culture  law. 

March  7, 1883,  you  instructed  the  district  officers  that  where  contest- 
ants had  failed  to  apply  to  enter  the  land  at  the  time  of  initiating  con- 
test, such  contests  were  illegal,  and  no  bar  to  the  initiation  of  subse- 
quent legal  contests ',  but  that  the  right  of  the  local  office  to  allow 
such  second  contests  did  not  apply,  except  in  cases  where  the  illegal 
contest  was  still  pending  before  said  local  office. 

March  9, 1883,  you  dismissed  Eeily's  contest  on  aecount  of  his  not  hay- 
ing  filed  an  application  to  enter  the  land  at  the  time  he  began  his  contest. 

March  24, 1883,  you  held  that  the  action  of  the  local  office  in  permit- 
ting Albert  Herriman  to  initiate  proceedings  while  Belly's  contest  was 
pending  in  your  office  was  erroneous,  and  dismissed  Albert  Herrimau'd 
contest  for  that  reason. 

The  pendency  of  Belly's  illegal  contest  in  your  office,  at  the  time 
Albert  Herriman  filed  his  application  to  enter  the  land  and  contest  El- 
bridge  Herriman's  entry,  was  no  bar  to  the  statutory  right  existing  in 
said  Albert  Herriman  to  make  such  entry  and  institute  such  proceed- 
ings, or  the  failure  of  the  former  entryman  to  comply  with  the  law. 
(Bivins  v.  Shelly,  10  Copp's  L.  O.,  212;  Hoyt  v.  Sullivan,  10  Copp's  L. 
O.,  259.) 

Apart  from  the  right  Herriman  possessed  in  himself  to  enter  the  land 
and  begin  a  contest,  independent  of  any  action  on  the  part  of  Beily,  it 
is  to  be  observed  that  the  formal  authorization  of  the  dismissal  of  the 
contest  by  Beily  wa-s  a  complete  disposition  of  the  pending  contest,  and 
left  the  field  open  for  the  institution  of  proceedings  by  the  first  legal 
applicant  for  the  land. 

Your  decision  is  therefore  reversed,  and  Albert  Herriman  will  be  per- 
mitted to  proceed  with  the  contest  initiated  by  him. 
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LOST  PAPERS— LACHES  EXCVSED—IMPBOVEMENTS. 

Anbebson  V.  Slater,  and  Aasland  v.  Slater. 

Aasland's  contest  papers  were  lost  in  the  local  land  office.  Notwithstanding  the  lapse 
of  five  years,  he  is  allowed  to  enter  the  land  in  yiew  of  his  improvements  and 
of  the  evidence  of  Slater's  ahandonment.  The  recent  coatest  of  Anderson  is  dis- 
missed. 

Secretary  Teller  to  Commissioner  McFarlandy  March  7, 1884. 

Sir  :  I  have  considered  the  appeal  of  Andrew  O.  Anderson  from  your 
decision  of  Joly  16, 1883,  dismissing  his  contest  against  the  timbercult- 
nre  entry  of  Thomas  O.  Slater,  made  May  3,  1877,  upon  the  SE.  J  of 
Sec.  6,  T.  144,  R  49,  Fargo,  Dak.,  and  allowing  Ole  Larson  Aasland  to 
prosecute  a  contest  against  said  entry. 

It  appears  that  Aasland  commenced  a  contest  June  28, 1878,  against 
Slater's  entry,  alleging  his  failure  to  comply  with  the  law  and  his  aban- 
donment of  the  tract,  and  that  August  28  following  was  assigned  as  the 
day  of  hearing.  There  is  no  record  of  the  testimony  or  of  any  proceed- 
ings upon  that  or  upon  any  subsequent  day  before  the  local  office.  The 
case  was  not  transmitted  to  your  office,  nor  did  you  take  any  action 
therein  until  June  16, 1883,  under  tbe  following  facts : 

In  January,  1883,  Anderson  commenced  a  contest  against  Slater's 
entry,  alleging  his  failure  to  comply  with  the  law,  and  notice  issued  for 
a  hearing  thereon  March  1  following.  Aasland  thereupon  called  at- 
tention to  his  own  undetermined  contest,  claiming  a  right  to  enter  the 
tract,  and  on  transmission  of  his  application  to  you,  you  ruled  June  16 
tBat  B»  Aasland  had  taken  no  action  in  the  matter  for  five  years^  ^<  he 
had  slept  upon  his  rights,"  and  that  his  contest  must  be  treated  as  a 
nullity  and  that  of  Anderson's  proceed.  Aasland  then  filed  his  own 
and  sundry  affidavits,  as  follows :  Each  of  the  law-firm  of  Lowell,  Skuse 
&  Keeney  severally  testify  that  they  instituted  a  contest  in  behalf  of 
Aasland  against  Slater  June  28, 1878^  that  after  several  adjournments 
the  case  was  called  and  testimony  was  submitted  by  Aasland  October 
10, 1878— Slater  not  appearing ;  the  said  firm  kept  a  docket  of  all  con- 
tests commenced  by  them  in  the  Fargo  land  office,  and  that  the  follow* 
ing  is  a  true  copy  of  that  of  Aasland : 

U.  S.  Land  Office,  Fargo,  Dak.,  June  2S,  1878 ;  Ole  Larson  Aa«land 
V.  Thomas  O.  Slater ;  on  SB.  J  of  Sec.  6,  T.  144,  R.  49  W.;  Slater's  entry 
made  May  3, 1877.  This  date  we  filed  complaint  alleging  abandonment 
for  failure  to  comply  with  the  law.  Time  set  for  trial  August  28, 1878; 
Chambers'  fees  paid  (meaning  E.  B.  Chambers,  formerly  editor  of  the 
Fargo  Times,  for  printing  notice  of  contest),  August  28  adjourned  to 
September  28, 10  a.  m.  j  adjourned  until  October  10, 1878 ;  case  called 
and  testimony  taken. 

Two  other  affiants  state  that  they  were  present  at  the  Fargo  land 
office  October  10«  1878,  and  testified  as  witnesses  in  behalf  of  Aasland. 
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to  the  effect  that  Slater  had  wholly  abandoned  the  land,  nor  had  he 
broken  any  portion  thereof  or  made  any  improvements  thereon. 

Another  states  that  he  was  present  at  the  land  office  June  28,  1878, 
when  Aasland  commenced  his  contest. 

Another  states  that  he  has  within  the  last  two  months  with  a  clerk  in 
the  office  examined  the  files  and  records  of  the  office,  making  a  thorough 
search  for  the  testimony  taken  in  this  contest,  and  found  nothing  rela- 
tive to  the  case  except  the  following  in  an  old  contest  docket : 

Ole  Larson  Aasland  against  Thomas  O.  Slater.  Notices  issued  June 
28, 1878 ;  for  trial  October  10,  1878, 10  a.  m. ;  tract  in  contest  SE.  1  of 
Sec.  6,  T.  144,  E.  49,  claimed  by  defendant  under  timber-culture,  No. 
209;  alleged  non-compliance  with  timber-culture  law;  fees  and  appli- 
cation tendered ;  Lowell,  Skuse  &  Keeney,  attorneys. 

Another  states  that  he  has  examined  the  contest  docket  of  the  land 
office,  and  found  the  memorandum  above  set  forth ;  but  made  no  search 
for  the  testimony,  because  advised  by  the  clerk  that  he  had  made 
thorough  search' therefor  and  could  not  find  it. 

Aasland  states  (under  oath)  that  he  commenced  his  contest  against 
Slater  June  28, 1878,  applying  at  the  same  time  to  enter  the  tract  under 
the  timber-culture  laws  and  paying  fees;  that  the  contest  was  tried 
and  testimony  submitted  by  him  October  10  following  at  the  Fargo 
office — ^himself  and  two  others  testifying  to  the  effect  that  Slater  had 
failed  to  comx3ly  with  the  requirements  of  the  timber-culture  law  and 
had  abandoned  the  tract,  Slater  not  appearing;  that  Lowell,  Skuse  & 
Keeney  were  his  attorneys  and  conducted  the  case;  that  the  record  of 
testimony  has  been  lost,  and  cannot  be  found  after  diligent  search ;  and 
he  asks  that  Anderson's  contest  against  Slater  be  dismissed,  and  that 
he  be  secured  in  the  rights  acquired  by  his  own. 

The  register  at  Fargo,  under  date  of  March  14, 1883,  stating  that 
Aasland^s  contest  antedates  his  own  appointment  to  office,  and  that 
•'  the  matter  is  complicated  by  the  loss  of  the  papers,"  asks  you  for  in- 
struction "  looking  to  the  straightening  the  matter";  and  under  date  of 
July  6, 1883,  referring  to  your  letter  of  June  10  preceding,  says : 

From  the  case  as  it  now  appears  it  seems  that  the  contestant  Aasland 
has  not  '*  slept  upon  his  rights  "  so  soundly  as  this  office  appears  to 
have  done.  He  evidently  did  all  that  was  necessary  to  do,  and  having 
complied  with  the  requirements  of  the  law,  he  should  not  be  prejudiced 
because  some  of  the  papers  were  lost  in  this  office.  From  the  evidence 
in  the  second  contest  (Anderson  v.  Slater),  which  we  have  held  in  abey- 
arce  subject  to  this  case,  we  And  that  Ole  Larson  Aasland  has  now 
valuable  improvements  on  the  tract  in  question— 80  acres  in  wheat  and 
15  acres  breaking. 

On  these  statements  you  reconsidered,  July  16, 1883,  your  ruling  of 
June  16,  dismissed  Anderson's  contest,  and  required  Aasland  to  com* 
mence  de  novo  his  contest  against  Slater. 

I  concur  with  you  in  the  opinion  that  Anderson's  contest  should  be 
dismissed,  but  I  cannot  doubt  that  Aasland's  contest  was  properly  com- 
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menced  asd  conducted,  and  that  he  acquired  a  right  to  enter  the  tract 
As  there  were  no  laches  on  his  part,  and  the  facts  and  presumptions 
seem  to  establish  the  regularity  of  his  proceedings,  he  should  not  be 
put  to  the  expense  and  delay  of  another  contest  by  reason  of  loss  of  the 
papers  through  the  laches  of  the  local  office,  especially  as  Slater  appears 
fully  to  have  abandoned  the  tract  to  the  present  time,  not  objecting  to 
cancellation  of  his  own  or  to  another  entry  thereof.  The  fact  that  his 
(Aasland's)  claim  has  remained  undetermined  for  five  years — through 
no  fault  on  his  part — cannot  prejudice  his  rights. 

I  modify  your  decision,  and  direct  that  Slater's  entry  be  canceled, 
and  that  Aasland  be  allowed  to  enter  the  tract. 


BBEAKING^ALLEGATION  OF  NONCOMPLIANCE, 

WORTHINGTON  t?.  WATSON. 

If  eighteen  months  have  elapsed  from  date  of  outry,  it  is  not  sufficient  to  aUege 
non-compliance  with  the  law  daring  the  first  year,  bat  it  mast  he  alleged  that 
the  proper  amount  of  breaking  was  not  done  tbe  first  year,  nor  up  to  the  time  tbe 
affidavit  was  executed,  or  the  contest  cannot  be  allowed. 

Secretary  Teller  to  Commissioner  McFarlaud,  April  23, 1884. 

Sib  :  I  have  considered  the  appeal  of  Thomas  J.  Worthington  from 
your  decision  of  July  31, 1883,  dismissing  his  contest  against  timber- 
culture  entry  JS^o.  3,985,  made  by  Charles  L.  Watson,  May  14, 1881,  cov- 
ering the  SB.  4  of  Sec.  33,  T.  118,  li.  65,  Watertown,  Dak. 

Worthington  made  affidavit  all*^ging  that  Watson  failed  to  break  iive 
acres  of  the  tract  in  question  during  the  first  year ;  an  iudorsement  on 
this  application  of  Worhington  to  enter,  accompanying  the  contest  affi- 
davit, indicates  that  the  proceedings  were  initiated  in  the  local  office 
December  15, 1882. 

From  the  papers  before  me  it  appears  that  no  day  was  set  for  hear- 
ing, and  that  nothing  was  done  towards  facilitating  the  progress  of  the 
proceedings  until  May,  1883,  when  a  party,  alleging  himself  to  be  the 
heir  of  the  entryman,  filed  affidavits  with  the  local  officers  suggesting 
the  decease  of  Watson.  On  this  showing  Worthington  was  cited  to 
appear  within  five  days  and  show  cause  why  the  contest  should  not  be 
dismissed. ' 

On  June  11, 1883,  the  local  officers  dismissed  the  contest,  on  the 
ground  that  as  the  contestant  was  dead  it  should  be  directed  against 
his  heirs. 

I  deem  it  unnecessary  to  further  advert  to  the  question  of  regularity 
of  the  action  by  the  local  officers  in  dismissing  contest  on  the  ground 
stated,  but  shall  consider  a  feature  in  the  proceedings,  which  should 
have  been  entertained  by  them  at  the  outset. 

Worthington,  in  his  affidavit  of  contest,  does  not  allege  non-com- 
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pliance  with  the  law  by  Watson  up  to  the  date  of  initiating  contest. 
The  first  year  of  Watson's  entry  ended  May  14, 1882 ;  from  thence  until 
the  initiation  of  contest  a  period  of  seven  months  elapsed. 

Watson  or  his  representatives  may  have  cured  the  laches,  if  any  there 
were,  prior  to  the  initiation  of  contest.  In  accepting  the  affidavit  and 
application  and  admitting  the  entry,  the  Government  assumes  that  the 
party  will  be  faithful  to  his  trust.  It  will  not  presume  that  he  has  failed 
to  comply  with  the  requirements  of  the  law  in  the  absence  of  a  specific 
charge  to  that  effect.  In  the  case  of  Galloway  v.  Winston  (9  C.  L.  O., 
98),  it  was  held  by  this  Department  that — 

If  before  contest  and  the  intervention  of  an  adverse  claim,  the  party 
has  cured  the  deficiency  in  the  first  year's  work  by  putting  the  land  in 
the  required  condition  so  that  at  the  date  of  initiation  of  contest  it  is  in 
the  same  condition  it  would  have  been  had  the  work  of  the  first  year 
been  duly  performed,  his  entry  will  be  saved  from  forfeiture. 

Following  the  doctrine  laid  down  in  that  case,  it  is  clearly  apparent 
that  as  the  Government  presumes  that  the  entryman  is  acting  in  good 
faith  in  his  attempts  to  secure  the  required  growth  of  timber,  he  should 
not  be  obliged  to  appear  and  defend  his  interests  in  the  absence  of  a 
specific  allegation  of  continuous  failure  to  comply  with  the  requirements 
of  the  law  up  to  the  date  of  initiation  of  contest. 

The  question  involved  is  one  of  forfeiture,  and  if  the  contesting  party 
is  successful  the  law  allows  him  to  have  the  preference  right  of  entry  of 
the  land  in  contest  as  a  reward  for  his  endeavors.  But  the  Government 
will  not  permit  the  entryman  to  be  disturbed  unless  a  sufficient  basis 
for  contest  be  established. 

Worthington  having  failed  to  establish  faots  sufficient  to  warrant  a 
contest,  the  proceedings  are  dismissed. 

Your  decision  is  affirmed  for  the  reasons  herein  stated. 


illegality  in  inception  of  entry. 
Caroline  Halvobson. 

A  contest  before  the  local  officers  may  bo  instituted  against  a  timber-onltare  entry 
for  illegality  in  its  inception,  witboat  awaiting  instrnotions  from  the  Commis- 


sioner. 


Secretary  Teller  to  Commissioner  McFarland^  April  29, 1884. 

Sm:  I  have  considered  the  appeal  of  Caroline  Halvorson  from  yyor 
decision  of  July  11, 1883,  in  the  matter  of  the  timber-culture  entry  of 
Halvor  Olsen,  made  March  24, 1882,  upon  the  8.  J  of  the  NE.  J,  and  the 
8.  i  of  the  SE,  i  of  8ec.  18,  T.  152,  R.  43,  Crookston,  Minn. 

It  appears  that  one  Allen  instituted  a  contest  against  Olsen's  entry 
April  15, 1882,  alleging  that  the  tract  was  not  devoid  of  timber,  and 
not  therefore  subject  to  such  entry.    Olsen  appeared  specially  upon  the 
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day  assigned  for  bearing^  and  moved  dismissal  of  the  contest  for  the 
reason  that  the  local  officers  were  not  authorized  to  order  sach  a  contest 
without  instructions  from  your  office,  and  hence,  in  the  absence  of  such 
instructions,  they  were  without  jurisdiction  in  the  premises.  The  motion 
was  overruled.  Olsen  appealed  therefrom,  and  the  hearing  was  con- 
tinued. Upon  the  assigned  day  Allen  submitted  testimony  in  proof  of 
his  allegation  (Olsen  not  appearing),  in  view  of  which  the  local  officers 
recommended  that  the  entry  be  canceled. 

Your  decision  of  March  12, 1883,  upon  Olsen's  appeal,  held  that  the 
local  officers  erroneously  overruled  his  motion  for  dismissal  of  the  con- 
test, because  a  contest  like  that  in  question  cannot  be  instituted  except 
by  direction  of  your  office;  and  you  also  held  that,  as  it  appeared  from 
the  testimony  already  filed  that  the  tract  in  question  was  not  devoid  of 
timber  and  the  former  hearing  was  unauthorized,  a  new  hearing  should 
be  had,  with  a  view  to  ascertain  the  character  of  the  land  and  the 
validity  of  Olsen's  entry;  and  to  this  end  you  advised  the  local  officers 
that  Allen  might  file  a  new  affidavit  and  institute  a  new  contest.    In 
accordance  with  this  suggestion,  he  filed  a  new  affidavit  March  27, 1883, 
at  3  o^clock  p.  m.,  alleging  only  that  the  land  was  not  devoid  of  timber, 
and  applied  to  enter  it;  and  a  hearing  thereon  was  ordered  for  May  8 
following.    On  the  same  March  27,  at  10  o'clock  a.  m.,  Caroline  Hal- 
vorson  filed  an  affidavit  of  contest  against  Olsen's  entry,  alleging  his 
failure  to  comply  with  the  law,  and  applied  to  enter  the  tract  under  the 
homestead  law ;  and  a  hearing  was  ordered  thereon  for  May  7,  subject 
to  the  rights  of  Allen.    On  May  4,  Halvorson  filed  Olsen's  relinquish- 
ment of  the  tract,  whereupon  the  local  officers  asked  you  for  instruc- 
tions, and  you  held,  July  11,  that  as  Allen  took  prompt  and  proper 
measures  to  secure  cancellation  of  Olsen's  entry,  as  suggested  in  your 
letter  of  March  12,  his  rights  were  superior  to  those  of  Halvorson,  and 
that  Olsen's  relinquishment,  although  filed  by  Halvorson,  could  not 
debar  Allen  from  his  preference  right  to  enter  the  tract. 

I  think  your  ruling  that  a  contest  cannot  be  instituted  against  a 
timber-culture  entry  for  illegality  in  its  inception,  except  under  instruc- 
tions £rom  your  office,  erroneous. 

The  mode  of  initiating  contests  and  hearings  thereon  is  regulated  by 
Practice  Bules  1,  5,  6,  and  7.  Bule  1  authorizes  contests  by  any  per- 
son against  ^^  alleged  abandoned  homestead  entries,"  or  against  '<  al- 
leged abandoned  or  forfeited  timber-culture  entries."  liule  5  provides 
that  registers  and  receivers  may  order  hearings  in  "  contests  to  clear 
the  record  of  abandoned  or  forfeited  timber-culture  entries  "  in  cases 
'^wherein  entry  has  not  been  perfected  and  no  certificate  has  been  is- 
sued as  a  basis  for  patent : "  Eule  6,  that,  '^  In  case  of  an  entry  or  loca- 
tipn  of  record  on  which  final  certificate  has  been  issued,  the  hearing  will 
be  ordered  only  by  .direction  of  the  Commissioner  of  the  General  Land 
Office,"  and  FCnle  7,  that  applications  for  hearings  under  Eule  G  must 
be  transmitted  by  the  register  and  receiver  with  special  report  and  rec- 
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ommendatioQ  to  the  Commissioner  for  his  determiDation  and  instruc- 
tions. 

A  homestead  or  a  timber-culture  entry  is  an  appropriation  of  the 
tract  upon  the  record,  and  so  continues  until  the  entryman,  by  aban- 
donment or  by  some  act  of  negligence  or  illegality,  forfeits  his  rights, 
when  the  entry  may  be  canceled.  Undoubtedly  the  local  oflBcera  may, 
without  instructions  from  your  office,  allow  a  contest  npon  allegations 
of  abandonment  of  a  homestead  entry,  and  the  word  "  forfeiture,"  as 
applied  to  a  timber-culture  entry,  has  no  such  distinctive  meaning  as 
will  exclude  them  from  exercise  of  the  same  authority.  A  tioiber-cult- 
ure  entryman  may  abandon  the  land,  or  he  may  forfeit  the  entry  and 
his  rights.  In  either  case,  npon  allegations  to  that  effect,  I  think  the 
local  officers  may,  under  the  rules,  order  a  contest  and  hearirg ;  and 
this  opinion  is  confirmed  by  the  provision  of  Eules  6  and  7,  that  in  cases 
where  final  certificate  has  been  issued,  the  hearing  will  only  be  allowed 
by  direction  of  the  Commissioner  after  special  report  and  recommenda- 
tion from  the  local  officers.  This  limitation,  upon  the  powers  of  the 
register  and  receiver,  in  cases  where  final  certificate  has  issued,  would 
seem  to  admit  their  power  in  cases  where  such  certificate  has  not  is- 
sued, and  may  include  cases  where  allegation  is  made  that  the  tract  was 
not  originally  subject  to  the  existing  entry. 

I  think  that  Allen's  original  contest,  brought  without  direction  from 
your  office,  was  authorized  by  the  rules.  If  so,  having  been  admitted 
to  such  contest  by  the  register  and  receiver,  paid  the  expenses  and  ob- 
tained judgment,  your  dismissal  of  the  contest  was  error;  your  finding 
upon  the  evidence  to  the  effect  that  the  land  was  not  devoid  of  timber 
should  have  the  effect  of  final  judgment;  the  subsequent  requirement 
of  new  proceedings  by  way  of  contest  was  unauthorized ;  and  Allen 
should  have  his  notice  of  cancellation  and  preference  right  of  entry  as 
a  homestead'under  the  act  of  May  14, 1880. 

Your  decision  is  accordingly  modified. 


entry  extingvished'-operation  of  law. 
Albert  G.  Harris. 

The  entry  had  been  extinguished  by  operation  of  law,  so  that  if^hen  the  would-be 
contestant  applied  there  -was  no  foundation  for  a  contest. 

Secretary  Teller  to  Commissioner  McFarlandy  May  29, 1884. 

Sir  :  I  have  considered  the  appeal  of  Albert  G.  Harris  from  your 
decision  of  September  6,  1883,  rejecting  his  application  to  contest  a 
timber-culture  entry. 

The  record  as  presented  shows  that  Urania  Adams  made  timber- 
culture  entry  No.  1,020,  June  17, 1879,  covering  the  SW.-J  of  Sec.  12,  T. 
Ill,  E.  01,  Huron,  Dak. 
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On  January  16, 1882,  one  Beckett  initiated  contest  against  such  entry ; 
an  ex  parte  bearing  was  had  March  21, 1882,  when  the  entry  was  de- 
clared forfeited  by  the  local  officers. 

Eelinqnishment  of.  the  Adams  entry  was  filed  in  the  local  office 
August  23, 1882. 

A  suggestion  of  irregularity  in  the  transaction  having  been  made  to 
your  office,  an  investigation  was  obtained,  the  result  of  which  indicated 
that  Beckett  had  secured  possession  of  the  relinquishment  from  Miss 
Adams  on  or  soon  after  the  date  of  her  entry  for  the  purpose  of  specu- 
lation ;  and,  in  order  to  hold  the  tract  free  from  entry  until  he  could 
make  a  satisfactory  disposition  of  the  relinquishment,  he  had  entered 
contest. 

On  December  6, 1882,  your  office  directed  that  no  further  action  be 
taken  by  the  local  officers  towards  a  disposal  of  the  land  until  advised, 
and  that  the  entry  of  Adams  should  be  reinstated  upon  the  records 
pending  further  investigation. 

On  September  6, 1883,  after  a  review  of  all  the  proceedings,  you  dis- 
missed the  Beckett  contest,  on  the  ground  that  it  was  fraudulent,  and 
decided  that  as  the  Adams  entry  had  been  relinquished  in  due  form  it 
should  be  canceled  and  the  tract  held  open  to  entry  \  and  rejected  the 
application  of  Harris  to  contest  the  Adams  entry  on  the  ground  that, 
when  presented,  July  12, 1883,  the  Beckett  contest  was  pending  and 
undetermined. 

Section  1  of  the  act  of  May  14, 1880  ^21  Stat.,  140),  provides  : 

That  when  a  •  •  •  timber-culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local  land  office,  the  land  covered  by 
such  claim  shall  be  held  as  open  to  settlement  and  entry  without  further 
action  on  the  part  of  the  Commissioner  of  the  General  Land  Office. 

The  Adams  entry  has  been  extinguished  by  operation  of  law,  so  that 
when  Harris  applied  there  was  no  foundation  for  a  contest. 
Your  decision  is  affirmed  for  the  reasons  herein  set  forth. 


12.  CUIiTIVATION. 

COMPLIANCE  WITH  LAW-^PROSPECTIVE  INABILITY, 

Reynolds  v.  Sampson. 

CnltWation  by  hoeing  and  permitting  a  growth  of  grass  or  weed8  aroand  yoang  trees, 
when  it  will  insure  their  protection  and  growth  better  than  the  ordinary  pro- 
tection by  plowing,  A;c.,  is  deemed  a  oompliance  with  the  timber-culture  law. 

Prospective  inability  of  a  timber-culture  claimant  to  prove  up  gives  no  rights  to  a 
contestant. 

Acting  Secretary  Joslyn  to  Oammisgioner  MoFarland^  August  7, 1SS3. 

Sib  :  I  have  considered  the  case  of  B.  Beynolds  r.  Bernhard  Sampson, 
involving  timber-culture  entry  No.  45,  of  August  4, 1874,  covering  the 
4531  L  o 20 
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NE.  i  of  Sec.  2,  T.  149,  B.  47,  Crookston,  Minn.,  on  appeal  by  Samp- 
son from  yonr  decision  of  July  12, 1882,  holding  said  entry  for  cancel- 
lation. 

According  to  your  decision,  "  the  testimony  preponderates  to  show 
that  during  the  first  three  years  of  the  entry,  expiring  August  4, 1877, 
defendant  had  broken  and  planted  to  trees,  &c.,  somewhere  about  32 
acres  on  the  northeast  quarter  of  his  claim ;  that  in  the  year  1878,  or 
during  the  fourth  year  of  the  entry,  nothing  wasdoue  to  the  trees  save 
replanting,  in  places  where  the  trees  had  died,  and  hoeiug  them  ;  that 
grass  and  a  growth  of  rank  weeds  were  allowed  to  grow  up  between 
rows,  and  in  the  spring  of  1879,  May  or  June,  it  would  seem  from  the 
testimony,  such  weeds  being  in  a  very  dry  condition,  it  is  testified  that 
an  iucendiary  set  the  same  on  fire,  and  that  said  fire  resulted  in  the  de- 
struction of  a  considerable  portion  of  the  trees;"  and  that  ^^ after  the 
fire  and  prior  to  September  11, 1879,  the  date  contest  was  initiated,  all 
that  defendant  did  on  the  land  was  to  plow,  in  another  portion  of  his 
claim,  what  he  called  10  acres,  to  which  he  states  he  intended  to  remove 
trees  and  sprouts  that  grew  up  after  the  fire."  And  yonr  conclusion  is 
that  ^^  the  evidence  shows  gross  negligence  on  the  part  of  the  defendant 
in  the  matter  of  cultivation  during  the  summers  of  1878  and  1879,  and 
embracing  the  fifth  year  of  the  entry." 

This  recital  oif  facts  is  substantially  correct,  but  there  are  others  which 
I  think  are  material  to  a  proper  adjudication.  It  is  shown  that,  by 
reason  of  unusual  rains  in  1877  and  1878,  much  of  the  land  planted  was 
flooded  and  the  trees  thereby  killed ;  and  defendant's  statement  that  he 
designed  removing  the  sprouts,  &c.,  to  the  10  acres  broken  in  1879  is 
corroborated.  It  is  also  shown  that  the  hoeing  around  the  trees  and 
the  failure  to  remove  the  grass  and  weeds  between  them  was  done  ad- 
visedly, and  that  it  was  the  proper  method  of  cultivation  in  a  region 
where  the  cold  winters  are  apt  to  kill  the  young  trees  unless  protected 
by  the  snow  caught  and  held  by  the  surrounding  grass  and  weeds. 

Your  decision  is  based  on  "  the  rulings  of  the  Department  in  the  case 
of  Lee  V.  Moran  (7  Copp's  L.  O.,  39),"  where  "it  is  held  that  the  require- 
ments of  the  act  of  June  14, 1878,  must  be  strictly  carried  out,"  There 
is  no  evidence,  in  my  judgment,  showing  that  prior  to  1878  there  was 
any  failure  in  respect  of  preparation  of  the  soil,  planting,  replanting,  or 
cultivation ;  in  fact,  contestant's  witnesses  were  unacquainted  with  the 
land  prior  to  1878  or  1879,  and  testimony  shows  that  in  the  fall  of  1878 
the  trees  were  abundant  and  thriving.  As  to  the  cultivation  in  1878, 1 
am  of  opinion,  on  the  evidence,  that  defendant  complied  with  the  re- 
quirements of  the  law.    The  case  cited  uses  the  following  language : 

The  intention  of  the  act  is  expressed  in  its  title ;  it  is  to  encourage 
the  growth  of  timber  on  the  Western  prairies,  and  this  intention  should 
be  kept  in  view  in  determining  whether  or  not  a  claimant  has  failed  to 
comply  with  the  requirements  of  the  act. 

This  is  undoubtedly  the  true  rule.    It  may  be  beet  to  "cultivate  to 


DECISIONS   RELATING   TO   THE  PUBLIC   LANDS.  807 

orop,"  or  to  plow  up  surrounding  weeds  and  grass,  in  some  latitudes; 
but  as  it  is  shown  that  this  is  not  the  best  method  in  the  region  where 
the  land  in  contest  lies,  that  it  should  be  cultivated  '^otherwise"  than 
to  crop,  and  that  defendant  employed  the  best  method  to  protect  the 
young  trees  and  secure  their  growth,  it  is  clear  that  he  is  within  both 
the  letter  and  the  spirit  of  the  law. 

In  regard  to  the  cultivation,  &c.,  in  1879,  it  is  established  that  there 
was  no  lack  of  good  faith  on  defendant's  part,  and  this  is  the  important 
fact  to  be  kept  in  view  in  considering  his  acts  (Curtis  v.  Griffes,  9  Copp's 
L.  O.,  172).  He  should  not  be  held  responsible  for  the  results  of  the  in- 
cendiarism, nor  for  the  destruction  caused  by  the  floods ;  and  there  is 
no  evidence  tending  to  show  that  the  proposed  transplantation,  from 
the  burned  and  flooded  land,  was  not  the  wisest  thing  for  him  to  do  in 
the  emergency.  I  therefore  think  that  it  is  not  shown  that  he  failed  to 
comply  with  the  law  in  1879. 

Contestant's  counsel  argues  that  at  the  expiration  of  thirteen  years 
from  date  of  his  timber-culture  entry  it  will  be  impossible  for  the  claim- 
ant to  show  that  he  had  10  acres  of  trees  under  cultivation  for  eight 
years.  Whether  this  be  so  or  not  is  immaterial  to  the  adjudication  of 
this  case,  since  the  claimant's  prospective  status  before  your  office  can 
confer  no  rights  on  the  contestant. 

For  the  aforesaid  reasons  your  decision  is  reversed. 


FAILVBE^CANCELLATION'-FBEFEBENCE  BIGHT. 

Satteblee  V.  Dibble. 

Ab  failDTe  to  cultivate  during  the  seventh  and  eighth  years  is  shown,  the  timber-cnl- 
tnre  entry  is  ordered  canceled.  As  no  application  to  enter  was  filed,  the  contest- 
ant ifl  allowed  a  preference  right  of  entry  under  the  act  of  May  14, 1880. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  March  15, 1884. 

Sir  :  I  have  considered  the  case  of  R.  W.  Satterlee  r.  C.  F.  Dibble, 
involving  the  NE.  \  of  Sec.  18,  T.  6,  R.  15,  Kirwin,  Kans.,  on  appeal  by 
Satterlee  ^om  your  decision  of  March  15, 1883,  dismissing  his  contest 
for  failure  to  prove  non-compliance. 

Dibble  made  timber-culture  entry  No.  178  on  said  tract,  on  April  18, 
1874,  and  the  afKdavit  of  contest  alleges  failure  to  cultivate  during  the 
sixth  and  seventh  years,  and  failure  to  plant  in  a  proper  manner  at  any 
time  since  entry.  At  the  hearing  in  April,  1882,  it  was  shown  that  there 
were  on  the  land  four  rows  of  thrifty  young  trees,  about  four  hundred 
and  fifty  in  number;  that  is  to  say,  at  the  end  of  the  eighth  year  of  his 
possession  of  the  land  there  was  about  one-quarter  of  the  number  of 
trees  required.  The  contestant  affirms  that  this  fact  is  prima  facie  proof 
of  his  allegations ;  the  defendant  puts  in  a  plea  of  drought,  but  fails  to 
snpport  it  by  testimony. 
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It  is  admitted  by  the  defendant  that  two  contests  against  Lis  claim 
have  been  heretofore  brought,  with  his  consent,  by  a  brother  and  a  sis- 
ter ;  there  is  another  now  on  file,  instituted  by  one  O.  B.  Dibble,  prob- 
ably a  relative.  It  is  suggested  by  the  contestant  that  these  contests 
were  collusively  brought  for  the  purpose  of  covering  up  the  defendant's 
delinquencies,  and  the  facts  certainly  lend  color  to  such  a  presumption. 
It  would  be  extraordinary,  it  seems  to  me,  that  the  four  rows  of  trees 
would  continue  to  grow  and  thrive  where  they  were  originally  planted, 
whilst  every  tree  on  the  eleven  or  more  acres  adjoining,  which  are  alleged 
to  have  been  properly  planted  and  cultivated  yearly,  have  died  on  ac- 
count of  drough  t.  I  think  the  prima  fade  case  against  him  a  strong  one, 
and  that  it  is  made  stronger  by  his  failure  to  offer  a  witness  in  supi)ort 
of  his  assertions.  He  holds  that  as  to  everything  prior  to  1879  your 
preceding  decisions  have  affirmed  his  compliance  with  the  law,  but  in 
this  he  errs ;  the  dismissal  of  the  contests  amounted  only  to  a  verdict 
of  ^'not  proven"— a  necessary  consequence  if  they  were  collusively 
bi^ught — ^and  that  question  is  again  put  in  issue  by  the  affidavit  of  con- 
testant now  before  me. 

As  to  the  allegation  of  failure  to  cultivate  during  the  sixth  and  seventh 
years,  it  is  proved  by  four  witnesses,  and  by  them  it  is  also  shown  that 
what  planting  the  defendant  did  was  done  poorly  and  carelessly.  To 
this  he  replies  that  he  planted  11  acres  of  cuttings  in  both  years,  none 
of  which  have  lived;  that  in  1879  they  took  root  and  grew  well ;  that  he 
cultivated  them  once,  and  that  they  died  from  drought ;  and  tJiat  in  1880 
they  died  from  drought  before  he  cultivated  them.  He  offers  no  evi- 
dence in  support  of  these  assertions.  He  admits  that  on  the  largest 
part  of  40  acres  adjoining,  he  raised  crops  of  corn  during  said  years,  and 
that  the  four  rows  of  trees  before  referred  to  continued  to  thrive,  though 
without  cultivation.  The  contestant's  witnesses  testify  that  the  11  acres 
which  he  swears  he  planted  each  year  were  never  cultivated }  that  weeds, 
grass,  sunflowers,  and  fox-tails  covered  them  luxuriantly,  and  would 
have  killed  the  cuttings  even  if  they  had  been  planted  properly;  and 
that  on  adjoining  farms  hundreds  of  young  trees  were  planted  daring 
those  years,  which  lived  and  throve  because  they  were  properly  planted 
and  cultivated. 

My  judgment  is  that  the  evidence  shows  Mr.  Dibble  to  liave  been 
grossly  and  inexcusably  negligent  in  complying  with  the  law,  and  that 
his  entry  should  be  canceled. 

Satterlee,  who  Mled  to  file  with  his  affidavit  an  application  to  enter, 
may  have  the  preference  right  under  the  act  of  May  14, 1880  (Base  9. 
Robert,  10  L.  O.,  328). 

Your  decision  is  reversed. 

Motion  for  rehearing  denied  by  Secretary  Teller  July  15, 1884. 
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pbepabation  of  land^-condition  of  tbees—additional  time. 

Benjamin  F.  Lake. 

The  preparation  of  the  land  and  planting  of  trees  are  acts  of  cnltiyation,  and  the 
time  actnally  so  employed  should  be  computed  as  part  of  the  eight  years  required 
in  timber-cultnre  cases. 

If  at  the  expiration  of  eight  years  from  date  of  entry  the  timber  growing  npon  a 
claim  is  not  in  a  fit  condition  to  meet  the  requirements  of  the  law,  the  claimant 
may  be  allowed  five  years  additional  time  in  order  to  attain  the  required  results, 
as  in  this  case,  notwithstanding  the  party  had  22,600  trees  upon  his  claim. 

Commissioner  McFarland  to  register  and  receiver^  Btoomington^  Nebr.^ 

April  25^  1884. 

Gentlemen  :  I  have  received  yonr  letter  of  January  24, 1884,  trans- 
mitting the  application  of  Benjamin  F.  Lake,  who  made  timber-culture 
entry  No.  911,  May  19, 1875,  for  the  NW.  J,  7,  3, 16  W.,  and  final  proof 
thereon  June  2, 1883,  as  per  certificate  No.  109,  for  a  reconsideration  of 
my  decision  of  November  1, 1883,  rejecting  the  proof  for  the  reason  that 
*'  the  size  of  the  trees  is  not  sufficient  to  warrant  this  office  in  approv- 
ing the  case  for  patent.'' 

In  his  application  Lake  swears  that  the  trees  are  of  the  natural  height 
of  trees  planted  on  similar  ground ;  also  that  the  ash,  box-elder,  and 
catalpa  are  not  <^ high-growing"  trees,  especially  the  ash  and  catalpa, 
which  attain  only  one-fifth  the  size  of  the  cottonwood  trees. 

It  appears  from  the  proof  submitted  in  this  case  that  during  the 
months  of  March  and  April,  1877,  the  party  planted  19J  acres  with  cot- 
tonwood, ^^  scions  and  cuttings,"  having  previously  (in  March,  1876) 
broken  the  ground,  and  having  rei>lowed  and  harrowed  the  same  just 
before  planting.  In  March  and  April,  1878,  he  plowed  and  harrowed 
10  acres  of  ground,  and  planted  box-elder  and  cottonwood  scions  and 
cuttings  thereon,  and  also  <^  filled  in  the  vacancies  in  the  10^  acres 
planted  the  spring  before,"  so  that  the  trees  and  cuttings  stood  12  feet 
apart  each  way.  In  March,  April,  and  May,  1879,  the  10^  acres  planted 
in  1877  were  cultivated,  and  '^  soft  maple,  box-elder  scions  and  seeds, 
and  catalpa  and  ash  seeds "  were  planted  between  the  rows  so  as  to 
make  the  trees  4  feet  apart  each  way,  to  conform  to  the  requirements 
of  the  act  of  June  14, 1878 ;  h6  has  since  continued  to  ^<  fill  up  with  cot- 
tonwood cuttings  and  ash  scions  during  the  fall  and  spring  months  of 
each  year,"  and  now  has  8,160  trees  growing  on  said  land,  consisting  of 
6,300  box-elder,  1,100  cottonwood,  360  white  ash,  350  catalpa,  and  50 
soft  maple,  diameter  about  1^  inches,  average  height  6}  feet,  in  addi- 
tion to  which  the  party  claims  to  have  14,500  ash  trees  from  one  to  two 
years  old. 

Under  the  act  of  June  14, 1878,  it  is  required  of  the  en  try  man  to  prove 
at  the  expiration  of  eight  ^ears  from  date  of  entry,  or  at  any  time  within 
five  years  thereafter,  that  he  has  planted  and  for  not  less  than  eight 
years  cultivated  and  protected  the  required  number  of  trees,  and  that 
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ho  has,  at  time  of  making  proof,  not  less  than  675  living  and  thrifty 
trees  to  each  of  10  acres,  or  a  total  of  6,750  trees,  before  he  is  entitled 
to  receive  a  patent  for  the  land. 

In  the  instructions  issued  by  this  office  February  1, 1882,  which  were 
approved  by  the  Secretary  of  the  Interior,  it  is  held  that — 

The  preparation  of  the  land  and  the  planting  of  trees  are  acts  of  cul- 
tivation, and  the  time  authorized  to  be  so  employed  and  actually  so  em- 
ployed is  to  be  computed  as  a  part  of  the  eight  years  required  by  the 
statute. 

It  follows,  therefore,  that  one-half,  or  3,875  trees,  must  actually  have 
been  growing  for  five  years,  and  the  remaining  half  for  four  years,  to 
conform  to  the  above  requirements. 

In  the  case  now  under  consideration,  the  first  planting  was  done  in 
the  spring  of  1877,  or  six  years  before  making  proof;  but  it  is  also 
shown  that  some  of  these  trees  failed  to  grow,  and  that  the  party  has  from 
year  to  year  replanted,  in  order  to  keep  the  number  of  growing  trees 
up  to  the  requirements  of  law ;  and  while  the  party's  good  faith  in  the 
premises  is  not  questioned,  in  the  absence  of  positive  proof  to  the  con- 
trary, the  size  of  the  trees  at  present  on  the  land  is  considered  as  evi- 
dence that  they  have  not  been  growing  for  a  sufficient  length  of  time; 
and  it  is  not  necessary  for  this  office  to  prove  that  these  trees  have  not 
been  growing  for  five  years,  but  it  Is  for  the  entryman  to  show  satis- 
factorily that  the  requirements  of  the  law  have  been  fully  complied  with. 

The  object  of  the  law,  as  expressed  by  its  title,  is  the  growth  of  tim- 
ber ;  and  it  is  clearly  the  duty  of  this  office  to  see  that  the  law  is  com- 
plied with,  and  that  the  trees  are  of  such  size  before  approving  the 
entry  for  patent  as  to  render  their  permanent  growth,  without  further 
cultivation  or  protection,  reasonably  certain,  which  certainly  is  not  the 
case  when  the  trees  are  of  the  dimensions  stated  in  the  proof  now  be- 
fore me^ 

It  is  claimed  that  the  box-elder,  ash,  and  catalpa  are  trees  of  slow 
growth,  and  that  this  accounts  for  the  average  size  of  the  timber  being 
so  low  in  this  case ;  but  from  the  Report  on  Forestry  issued  by  the  Agri- 
cultural Department  for  the  year  1877, 1  find  that  in  Iowa  the  catalpa 
has  attained  a  sufficient  size  in  five  years  to  be  used  for  small  posts  for 
wire  fences ;  that  the  box-elder,  of  which  Lake  has  over  6,000,  is  of  rapid 
growth,  attaining  a  diameter  of  6  inches  in  seven  years ;  also  that  the 
ash,  although  of  slower  growth  than  either  of  the  other  varieties,  would, 
under  ordinary  circumstances,  attain  a  size  fully  equal  to  that  stated  to 
be  the  average  in  this  case. 

While  under  the  act  of  June  14, 1878,  final  proof  may  be  made  at  the 
expiration  of  eight  years  from  date  of  entry,  provided  the  required 
amount  of  timber  of  a  suit^ible  size  and  age  is  then  growing  on  the  land, 
yet  the  entryman  is  allowed  five  years  additional,  in  case  the  desired 
result  is  not  sooner  attained ;  and  I  am  of  opinion  that  this  additional 
time  was  granted  to  cover  such  cases  as  the  one  under  consideration. 
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where,  throagh  no  fault  of  the  entryman,  he  was  unable  to  show  a  satis- 
factory growth  of  ^timber  at  the  expiration  of  eight  years  from  date  of 
entry.  I  therefore  decline  to  modify  the  requirements  of  my  letter  of 
November  1, 1883,  and  yon  will  so  inform  Mr.  Lake. 


13.  DESEBTEB  WIFE. 

EBAJ)  OF  FAMILY-^SELINQUISHMENT—PBEFESENCE  BIGHT. 

Glaze  v.  BoaABDus. 

A  deserted  wife  is  the  head  of  a  family  within  the  meaning  of  the  law,  and  entitled 

to  make  a  timber-cnltnre  entry. 
When  an  entry  is  relinqnished  after  a  contest  to  cancel  it  is  commenced,  therelinqnish- 

ment  innres  to  the  benefit  of  the  contestant,  who  has  the  preference  ri^ht  of  entry 

by  law. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  March  31, 1884. 

Sm:  I  have  considered  the  case  of  Joseph  Glaze  v.  Ella  B.  Bogardus, 
as  presented  by  the  appeal  of  Mrs.  Bogardus  from  your  decision  of  Sep- 
tember 13, 1883,  holding  for  cancellation  her  timber-culture  entry  for 
the  K  J  of  the  NW.  J  and  the  W.  i  of  the  NB.  i  of  Sec.  12,  T.  10  K, 
E.  14  W.,  Grand  Island,  Nebr. 

The  records  show  that  Bebecca  Jane  Glaze  made  homestead  entry  for 
the  land  described  August  28, 1879.  That  Mrs.  Bogardus,  October  28, 
1881,  began  a  contest  against  said  entry,  alleging  abandonment,  and 
that  the  hearing  therein  occurred  December  7, 1881.  At  this  hearing 
counsel  for  the  defendant  filed  a  motion  attacking  the  service  of  the 
notice  in  the  case,  which  was  sustained  and  the  contest  dismissed.  Ko 
appeal  was  taken  from  this  action  of  the  local  office. 

Shortly  after  the  dismissal  of  the  contest,  and  on  the  same  day,  De- 
cember 7,  Mrs.  Bogardus  filed  a  new  affidavit  for  contest,  and  notice 
was  i8s;iied  thereon  fixing  the  day  for  hearing  on  January  18, 1882. 

December  23, 1881,  the  relinquishment  of  Bebecca  Jane  Glaze  was  filed 
in  the  local  office  and  her  homestead  entry  canceled. 
\  January  18, 1882,  the  day  set  for  the  hearing,  there  was  no  appear- 
ance for  the  defendant;  and  the  local  office,  holding  that  the  relinquish- 
ment was  in  aid  of  the  pending  contest,  and  that  no  further  proof  was 
required,  decided  the  same  in  the  contestant's  favor,  who  thereupon 
made  timber-culture  entry  for  said  land. 

December  23, 1881,  counsel  for  Joseph  Glaze  filed  in  the  local  office 
an  affidavit  setting  forth  that  after  the  dismissal  of  the  first  contest, 
and  at  the  time  Mrs.  Bogardus  was  preparing  the  papers  for  the  second 
contest,  December  7,  and  before  said  contest  was  perfected,  the  relin- 
quishment of  said  Bebecca  Jane  Glaze,  together  with  the  application  of 
Joseph  Olaze  to  make  timber-culture  entry,  accompanied  by  the  legal 
fees,  were  filed  in  the  local  office.    That  on  the  day  following  said  papers 
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were  retarned  by  the  local  office,  the  applicatioD  of  Joseph  Glaze  beiag 
rejected  for  the  reason  ^<  that  a  contest  was  initiated  by.  Ella  B.  Bogardos 
against  entry  of  Bebecca  Jane  Glaze  before  relinquishment  of  Glaze 
was  presented  to  ns  with  this  application,  said  contestant  having  ac- 
quired inceptive  right"  Also  alleging  that  the  affidavit  for  contest, 
filed  December  7,  by  Mrs.  Bogardus,  was  not  corroborated,  as  required 
by  Bule  4  of  the  Bules  of  Practice ;  that  Mrs.  Bogardus  was  a  married 
woman,  and  that  if  she  sought  to  make  entry  as  a  deserted  wife,  evi- 
dence could  be  furnished  that  she  had  not  been  so  deserted. 

On  this  affidavit  a  hearing  was  asked  for  the  purpose  of  determining 
the  rights  of  the  parties  herein.  The  local  office  refused  to  order  a  hear- 
ing, but  on  appeal  you  ordered  a  hearing  May  14, 1882. 

As  the  result  of  this  hearing  you  found  that  the  affidavit  of  contest 
filed  by  Mrs.  Bogardus  was  not  corrborated  as  required  by  the  Rules  of 
Practice ;  that  she  was  a  married  woman  at  the  time  of  the  initiation  of 
her  contest,  and  that  her  entry  should  be  canceled,  because  it  was  ille- 
gal and  void  at  inception. 

In  Houston  i7.,Goyle  (3  Beporter,  242)  this  Department  held  that  it 
was  by  notice  to  the  settler  that  the  local  office  acquired  jurisdiction, 
and  not  by  virtue  of  any  affidavits  on  which  such  citation  issued.  Hence, 
it  follows  that  the  point  raised  as  to  the  want  of  a  corroborating  affi- 
davit is  not  well  taken  as  affecting  the  validity  of  the  contest. 

The  right  to  make  a  timber-culture  entry  is  conferred  upon  "  any  per- 
son who  is  the  head  of  a  family,  or  who  has  arrived  at  the  age  of  twenty- 
one  years,  and  is  a  citizen  of  the  United  States,  or  who  shall  have  filed 
his  declaration  of  intention  to  become  such."    (20  Stat.,  113.) 

In  Wakeman  v.  Bradley  (Copp's  L.  L.,  1882,  p.  630)  a  deserted  wife 
was  held  to  be  the  ^'  head  of  the  family,"  and  as  such  competent  to  make 
a  valid  pre-emption  settlement,  although  the  marriage  relation  existed 
at  the  time  the  said  settlement  was  made.  Again,  it  was  said  in  the 
case  of  Sarah  Hazelrigg  (Gopp's  L.  L.,  286)  that  a  married  woman  who 
has  minor  children  and  has  been  abandoned  without  cause  by  her  hus- 
band, and  is  left  to  support  and  maintain  herself  and  children,  is  the 
^<  head  of  a  family"  within  the  meaning  of  the  pre-emption  law,  and  as 
such  is  entitled  to  preempt  in  her  own  name.  The  right  of  a  deserted 
wife  as  the  ''head  of  a  family"  to  enter  land  under  the  homestead  law 
has  also  been  fully  recognized  (Bray  v.  Colby,  10  Gopp's  L.  O.,  360). 

The  legal  right,  then,  of  Mrs.  Bogardus  to  make  an  entry  under  the 
land  laws  is  settled,  if  it  appears  that  she  was  in  fact  at  the  time  of 
making  such  entry  a  deserted  wife. 

By  reference  to  the  application  filed  by  her  it  will  be  seen  that  she 
alleged  herself  to  be  ''the  deserted  wife  of  James  H.  Bogardus."  On 
the  trial  she  testified  that  for  three  years  prior  thereto  she  had  been  en- 
tirely dependent  upon  her  own  resources  for  a  support  for  herself  and 
three  children,  and  in  this  she  was  fully  corroborated  by  her  father's 
testimony.    It  also  appears,  by  a  duly  authenticated  copy  of  a  decree 
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rendered  by  the  district  court  of  Buffalo  County,  Nebraska,  at  the  May 
term  for  1882,  that  Mrs.  Bogardus  was  then  divorced  from  her  husband 
and  the  custody  of  the  children  awarded  to  her. 

The  only  evidence  submitted  to  show  that  she  was  not  a  "deserted 
wife"  was  in  substance  made  up  of  neighborhood  rumor  and  hearsay 
testimony,  going  to  show  that  she  was  in  fault  as  to  the  cause  of  the 
separation,  and  that  she  had  been  visited  by  her  husband  during  the 
alleged  period  of  desertion.  But  no  witness  pretended  to  swear  that 
she  had  in  any  manner  been  assisted  by  her  husband  in  the  maintenance 
of  herself  and  children  during  that  time. 

I  am  of  the  opinion  that  her  corroborated  testimony,  supported  as  it  is 
by  the  presumption  raised  in  its  favor  by  the  decree  of  divorce,  fairly 
entitles  her  to  be  regarded  as  the  "  head  of  a  family,"  and  hence  quali- 
fied under  the  layr  as  such  to  make  a  timber-culture  entry. 

From  the  foregoing  it  will  appear  that  Mrs.  Bogardus,  on  December 
7,  instituted  a  legal  contest  against  the  entry  of  Bebecca  Jane  Glaze, 
and  that  at  such  time  Mrs.  Bogardus  was  qualified  in  her  own  right  to 
make  a  timber-culture  entry.  With  this  state  of  facts  existing,  the 
relinqtdshment  of  Kebecca  Jane  Glaze  was  presented  to  the  local  office, 
together  with  the  application  of  Joseph  Glaze.  The  local  office  held  the 
papers  for  advisement,  but  finally,  without  taking  action  on  the  relin- 
quishment, rejected  the  application,  and  returned  the  same,  together 
with  the  relinquishment 

This  was  error.  The  moment  the  relinquishment  was  filed  it  operated 
to  extiDguish  all  the  prior  existing  rights  of  the  party  executing  the 
same,  and  it  was  the  duty  of  the  local  office  to  accordingly  cancel  the 
entry  at  once,  and  afterwards  determine  to  whose  benefit  such  relin- 
quishment might  inure.  (Whitford  v.  Kenton,  3  Beporter,  365.)  In 
this  case  the  cancellation  could  but  be  regarded  as  fairly  the  result  of 
the  contest,  and  that  therefore,  under  the  second  section  of  the  act  of 
May  14, 1880  (21  Stat.,  140),  the  preference  right  of  entry  accrued  to 
Mrs.  Bogardus  from  December  7,  the  time  when  the  relinquishment 
was  first  filed. 

Your  decision  is  reversed.  The  timber-culture  entry  of  Mrs.  Bogar- 
dus is  held  intact,  with  the  right  accorded  to  her  of  dating  the  same  at 
any  time  within  thirty  days  next  following  December  7, 1881. 


14.  ENTBY  BY  OFFICER  OR  CliFRK. 

INSTRUCTIONS. 

Commissioner  MoFarland  to  register  and  receiver ^  FargOy  DaJc,,  August 

28, 1883. 

Gentlemen  :  I  am  in  receipt  of  the  receiver's  letter  of  July  7, 1883, 
in  which  the  following  question  is  submitted  to  this  office : 

Is  it  adnoiisBible  for  a  register  or  receiver  or  special  agent  or  clerk  to 
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-jjjy'CS  WJTB  LAWa—ENTBT  ALLOWED. 

Gbandt  v.  Bedell. 


hows  A  sabstantial  compliance  with  the  timber-caltare  laws,  in  view 
^a  e^^^^^f  vorable  weather,  the  entry  is  allowed  to  stand,  notwithstanding  the 
of  **^  "  a  a  clerk  in  the  local  land  office  at  date  of  making  entry, 
party  ^"^ 

^^lary  Teller  to  Commissioner  McFarland^  October  30, 1883. 

.  I  have  considered  the  case  of  Noah  E.  Grandy  v.  Gilbert  Bedell, 
J  -ptr  the  timber-culture  entry  made  by  Bedell  for  the  NE.  J  of  Sec. 
^1  T.  23  S'j  ■^*  ^^  ^'J  Lamed,  Kans.,  on  appeal  from  your  decision  of 
If  ay  A  1^^^>  dismissing  the  contest, 
^he  contestant  alleges  that — 

Xhe  said  Gilbert  Bedell  has  wholly  abandoned  said  tract  and  failed 
to  do  tihe  breaking  and  to  plant  the  timber  thereon  as  required  by  law 
giuee  making  said  entry,  and  that  said  tract  is  not  cultivated  by  said 
party  as  required  by  law. 

The  plaintiffs  attorney  alleges  as  an  additional  reason  why  said  entry 
should  be  canceled  that  the  claimant  at  the  time  of  making  the  entry 
was  a  receiver's  clerk  in  the  district  land  office  at  Larned,  Kans. 

Prom  a  careful  review  of  all  the  evidence  in  this  case,  I  am  of  the 
opinion  that  the  defendant  in  all  respects  had  substantially  complied 
with  the  requirements  of  the  law  up  to  the  time  when  the  contest  was 
instituted.  The  unfavorable  character  of  the  weather  seems  to  furnish 
a  sufficient  reason  for  the  failure  of  the  first  planting,  and  the  diligence 
manifested  by  the  defendant  to  remedy  this  failure  is  evidence  of  his 
good  faith.  This  Department  has  held  that  the  good  faith  of  the  tim- 
ber-culture claimant  may  be  taken  into  account,  and  if  he  shows  on 
final  proof  that  he  has,  for  the  requisite  period,  cultivated  an  area  of 
'  not  less  than  one-sixteenth  of  the  amount  entered,  and  that  the  requisite 
number  of  trees  are  living  and  growing  thereon,  it  is  a  substantial  com- 
pliance with  the  law.  (Curtis  v.  Griffes,  9  Copp's  L.  O.,  p.  172  j  Eey- 
nolds  V.  Sampson,  10  Copp's  L.  O.,  p.  170.) 

At  the  time  of  making  the  entry  the  claimant  was  a  receiver's  clerk 
in  the  local  office  at  Larned,  and  the  question  of  his  competency  to 
make  such  entry  having  been  brought  to  the  attention  of  the  Depart- 
ment cannot  be  ignored. 

Section  452  Rev.  Stat,  provides  that — 

The  officers,  clerks,  and  employ6s  of  the  General  Land  Office  are  pro- 
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bibited  from  directly  or  iDdirectly  parchasing  or  becoming  interested 
in  the  parchase  of  any  of  the  pablic  land,  and  any  person  who  violates 
this  section  shall  forthwith  be  removed  from  office. 

It  will  be  observed  that  the  section  quoted,  and  this  is  the  only  statu- 
tory provision  bearing  on  the  subject,  does  not  extend  to  clerks  in  the 
district  offices,  but  by  its  terms  is  confined  to  those  employed  in  the 
Greneral  Land  Office.  Your  office  has,  however,  by  rule,  extended  the 
operation  of  this  statute  so  as  to  include  clerks  in  the  local  offices  ]  and 
this  Department  held  in  the  case  of  the  State  of  Nebraska  v.  Doriing- 
ton  (Copp's  L.  L.  1882,  p.  647),  the  defendant  being  at  the  time  of  mak- 
ing his  timber  culture  entry  a  clerk  in  a  local  land  office,  that  such  fact 
was  sufficient  ground  for  the  cancellation  of  the  entry. 

But  in  the  case  now  under  consideration  the  entry  was  allowed  Novem- 
ber 8, 1875,  and  since  that  time  the  claimant  has  apparently  in  good 
faith  observed  the  requirements  of  the  timber-culture  law  so  far  as 
within  his  power.  At  the  time  of  the  contest  the  claimant  was  not  an 
employ^  of  the  district  office.  Taking  these  facts  into  consideration, 
and  the  further  one  that  he  was  not  by  express  provision  of  law  incom- 
X)etent  to  make  the  entry,  I  am  of  the  opinion  that  it  should  be  per- 
mitted to  stand.  Under  the  existing  regulations  of  your  office  the  entry 
should  not  have  been  allowed  in  the  first  instance,  but  inasmuch  as  it 
was,  to  insist  on  its  cancellation  after  so  many  years'  compliance  with 
the  law  would  seem  to  be  giving  undue  importance  to  the  rule  forbid- 
ding such  entry. 

Your  decision  is  therefore  affirmed. 


15.  EXCESS  OF  QUANTITY. 
ENTRY  HELD  FOB  CANCELLATION  A3  TO  EXCESS. 

MoBDEOAi  B.  Bullock. 

Commissioner  MoFarland  to  register  and  receiver j  Wichitay  Kans.  Octohtsr 

1,  1883. 

Gentlemen  :  I  am  in  receipt  of  the  receiver's  letter  of  August  18, 
1883,  relative  to  timber-culture  entry  No.  376,  made  May  26, 1874,  by 
Mordecai  B.  Bullock,  under  the  act  of  March  13, 1874,  for  lots  1  and  2, 
and  8.  i  of  NE.  J  of  Sec.  3,  T.  26  S.,  B.  8  W.,  containing  262.35  acres. 

The  receiver  states  that  Bullock  has  presented  his  final  proof  which 
appears  to  be  regular  and  shows  that  he  has  67  acres  of  timber,  con- 
taining 16,080  living  thrifty  trees.  He  also  states  that  you  <'  are  instructed 
to  allow  such  entries  where  the  excess  exceeds  $1,  and  does  not  ex- 
ceed 20  acres,''  and  **to  collect  the  cash  price  per  acre  for  such  excess," 
but  that  your  records  do  not  show  that  Bullock  ever  paid  for  any  excess 
of  area,  and  yon  therefore  ask  for  instructions. 

In  the  case  of  homestead  entry  No.  1748,  made  at  Huron,  Dak.,  by 
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11.  P.  Sayles,  for  a  quarter  sectioQ  of  land  containing  230.15  acres,  the 
honorable  Secretary  of  the  Interior,  under  date  of  September  17  instant, 
decided  as  follows : 

A  quarter  section  generally  contains  just  160  acres,  but  sometimes 
unavoidable  inaccuracies  occur  in  adjusting  meridians  and  making  sur- 
veys ;  the  effect  of  which  is  that  what  is  technically  called  a  quarter 
section  may  contain  sometimes  more,  sometimes  less  than  160  acres.  The 
law,  on  the  assumption  of  absolute  accuracy  in  surveys,  plainly  intends 
to  make  160  acres  the  maximum  amount  of  land  to  be  entered  by  any 
one  person. 

Where,  for  the  reason  stated  however,  an  excess  is  found,  your  ofSce 
has  a  rule  of  practice,  which  I  think  a  good  one,  of  including  and  allow- 
ing the  excess  above  160  acres,  where  it  amounts  to  less  than  the  defi- 
ciency would  be  should  a  subdivision  be  excluded  from  the  entry,  the 
object  being  to  approximate  as  nearly  as  possible.the  160  acres. 

In  the  present  instance  lot  1  contains  91.14  acres,  lot  2  91.21  acres, 
and  the  S.  ^  of  the  KE.  ^,  80  acres.  The  combined  area  of  the  two  lots 
is  182.35  acres,  making  an  excess  of  22.35  acres ;  that  of  lot  1  and  the 
8.  i  of  the  NE.  J  is  171.14  acres,  and  of  lot  2  and  S.  i  of  the  NE.  J  is  171.21 
acres,  an  excess  of  11.14  and  11.21  acres,  respectively.  Forty  acres  of 
the  S.  i  of  the  quarter  section  added  to  lot  1  would  make  131.14  acres, 
and  to  lot  2, 131.21  acres,  leaving  a  deficiency  of  28.86  and  28.79  acres, 
respectively.  Adding  either  40-acre  tract  to  the  two  lots  combined 
would  make  222..S5,  an  excess  of  62.35  acres. 

It  will  thus  be  seen  that  Bullock's  entry  can  be  made  to  approximate 
160  acres,  and  it  is  therefore  held  for  cancellation  as  to  either  the  S.  i 
of  the  NE.  J  or  one  of  the  lots  (the  excess  in  area  to  be  paid  for  in  cash 
in  accordance  with  instruction  contained  in  letter  C  from  this  office  of 
March  26, 1880),  or  one  of  the  lots  and  the  adjoining  40  a<;res,  as  he  may 
elect,  and  according  to  the  location  of  his  timber. 

Advise  him  of  this  decision,  and  at  the  expiration  of  thirty  days  re- 
port his  action. 


16.  FRAUDUIiENT  ENTRY, 

STATUTORY  BIGHT—INNOCENT  PABTT-^RELU^QUISHMENT—CANCELLA' 

TION 

Joseph  Hubd. 

The  theory  that  a  certain  entry  was  fraudulent  at  inception,  cannot  operate  to  defeat 
the  statutory  right  of  another  to  enter  the  land,  who  was  not  a  party  to  sach 
fraud. 

An  entry  should  be  canceled  insianter  upon  the  filing  of  a  relinquishment,  without 
regard  to  preference  right.    (See  circular  of  January  12, 1883,  9  Copp,  194.) 

Secretary  Teller  to  Commissioner  McFarland^  June  4, 1884. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  Joseph 
Hurd,  from  your  decision  rejecting  his  application  to  make  timber-cult- 
ure entry  for  the  NW.  J  of  Sec.  9,  T.  119  N.,  E.  65  W.,  Huron,  Dak. 
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September  12, 1881,  Nicholas  Haas  entered  the  tract  above  described 
under  the  timber-caltare  law. 

December  1, 1882,  Hurd  filed  an  affidavit  of  contest,  alleging  non- 
compliance with  the  law  on  the  part  of  Haas,  and  at  the  same  time 
applied  to  enter  the  land.  The  record  fails  to  show  any  action  by  the 
local  office  on  this  application  and  affidavit,  except  that  on  the  applica- 
tion there  appears  the  indorsement  ''Rejected.''  When  it  was  rejected, 
or  why,  is  not  stated. 

January  18, 1883,  Hnrd  formally  withdrew  and  dismissed  his  contest, 
filed  a  relinqoishment,  dnly  executed  by  Haas,  and  dated  March  29, 
1882,  and  again  applied  to  enter  the  land.  The  local  office  denied  the 
application  and  refused  to  act  upon  the  relinquishment,  for  the  reason 
'<  that  the  date  of  the  execution  of  the  same  gives  ground  for  the  doubt 
that  it  was  so  executed  for  the  purpose  of  barter  and  sale;"  and  Jan- 
uary 10,  1883,  transmitted  the  relinquishment  to  your  office  for  in- 
structions. 

February  6,  1883,  you  returned  Hurd's  application,  directing  the 
local  office  to  reject  the  same,  and  held  the  entry  of  Haas  for  cancella- 
tion, on  the  ground  that  it  was  fraudulent  firom  its  inception,  as  ap- 
peared from  the  date  of  the  relinquishment. 

Acting  on  your  instructions,  the  local  office  rejected  Hurd's  applica> 
tion,  and  Hurd  appealed  from  such  action  on  the  ground  that ''  it  was 
contrary  to,  and  in  express  violation  of,  the  aet  of  Congress  passed 
May  14, 1880.''  The  date  of  this  appeal  does  not  appear  from  any 
filing  marks,  but  it  must  have  been  about  April  7, 1883,  as  the  papers 
bear  such  date. 

Accompanying  the  said  appeal  were  two  affidavits,  showing  that  at 
the  time  Hnrd  began  his  original  contest  he  was  unaware  that  Haas 
had  executed  a  relinquishment,  and  after  the  initiation  of  the  contest, 
he  bought  such  relinquishment,  for  the  reason  that  he  desired  to  avoid 
the  trouble  and  expense  of  a  contest. 

April  12, 1883,  Hurd  filed  a  new  application  to  enter  the  land,  and 
with  it  the  written  waiver  of  Haas  of  all  his  rights  to  show  why  his  en- 
try should  not  be  canceled,  and  requesting  that  such  cancellation  be  at 
once  made. 

This  application  was  rejected  by  the  local  office,  as  appears  from  the 
following  indorsement: 

Huron,  D.  T.,  April  14, 1883. 

Bejected — ordered  canceled  by  the  Commissioner. 

G.  B.  ARMSTEONG,  Reg'r. 

From  this  rejection  Hurd  again  appealed. 

June  2, 18S3,  your  office,  acting  on  the  case  as  presented  by  Hurd's 
application  of  April  12,  rejected  said  application,  canceled  Haas'  entry 
for  fraud,  and  held  the  land  open  to  the  entry  of  the  first  legal  appli- 
cant 
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June  9, 1883,  the  local  office  allowed  Edwin  G.  Wheeler  to  moke  tim- 
ber-culture entry  for  said  land. 

June  11, 1883,  you  dismissed  the  appeal  flrst  taken  by  Hurd. 

No  appearance  is  made  on  behalf  of  Wheeler. 

Your  decision  in  this  case  rests  upon  the  proposition  that  a  relinquish- 
ment  should  not  be  received,  and  the  entry  canceled,  when  such  relin- 
quishment, from  its  date,  gives  room  for  the  suspicion  that  the  original 
entry  was  made  for  speculative  purposes. 

From  the  statement  of  facts  it  appears  that  over  one  year  had  elapsed 
from  the  date  of  Haas'  entry  when  Hurd  filed  his  affidavit  of  contest 
and  application  to  enter.  The  ground  of  contest  was  the  failure  of  Haas 
to  break  the  5  acres  required  by  the  timber-culture  law. 

Now,  under  the  provisions  of  said  law  (20  Stat.,  113),  as  soon  as  Haas 
failed  in  any  respect  to  comply  with  the  requirements  thereof,  the  land 
covered  by  his  entry  became,  by  such  default,  subject  to  the  entry  of 
any  other  legal  applicant. 

Hurd  filed  an  application  to  enter,  basing  the  same  on  the  alleged 
default  of  Haas,  and,  while  the  question  as  to  such  allegation  was  pend- 
ing before  the  local  office,  he  presented  the  relinquishment  of  Haas  and 
renewed  his  application. 

The  relinquishment  established  the  fact  that  Haas  has  no  longer  any 
legal  claim  to  the  land,  and  should  have  been  received  as  conclusive 
evidence  that  Hurd  was  entitled  to  complete  his  entry,  the  only  obsta- 
cle thereto  being  the  subsisting  entry  of  Haas. 

It,  therefore,  will  be  observed,  if  the  theory  that  the  entry  of  Haas 
was  fraudulent  at  inception  is  accepted,  such  conclusion  could  not  op- 
erate to  defeat  the  statutory  right  of  another  to  enter  the  land,  who  was 
not  a  party  to  such  fraud. 

In  the  circular  of  instructions  issued  March  20, 1883  (10  Copp's  L. 
O.,  37),  under  the  head  of  *'  Belinquishments,"  it  was  said,  referring  to 
the  first  section  of  the  act  of  May  14, 1880  (21  Stat,  140),  "  This  act 
refers  to  bona  fide  relinquishments  of  bona  fide  entries.  An  entry  fraud- 
ulent in  its  inception  is  not  an  entry  capable  of  being  relinquished.  It 
is  an  entry  to  be  canceled  upon  a  proper  showing  of  the  facts  and  cir- 
cumstances of  the  case,  whereupon  the  land  will  become  subject  to  proper 
entry  by  the  first  legal  applicant." 

I  am  of  the  opinion  that  said  act  will  not  bear  such  a  construction, 
and  my  decisions  in  the  cases  of  Whitford  v.  Eenton  (1  Brainard's 
Legal  Precedents,  415),  and  Glaze  v.  Bogardus,  (2  M.,  53),  wherein 
I  held  that  it  was  the  duty  of  the  local  office  to  cancel  the  entry  in- 
stanter  upon  the  filing  of  a  relinquishment,  in  effect  left  out  of  con- 
sideration any  question  as  to  the  motive  that  prompted  the  original 
entry.  Hence,  in  the  general  circular  of  instructions  issued  March 
1, 1884,  the  propositions  laid  down  in  the  circular  above  referred  to 
were  not  repeated,  but  all  questions  as  to  rights  attendant  upon  the 
filing  of  relinquishments  were  left  for  determination  under  the  terms 
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of  the  law  itself,  in  connection  with  other  statutes  in  pari  materia  there- 
with. 

Yoor  decision  is  reversed.    The  entry  of  Hurd  will  be  allowed,  and 
that  of  Wheeler  canceled. 


17.  OFFER  TO  FLLE. 

APPLICATION  EQUIVALENT  TO  FILINGS-PREFERENCE  RIGHT—IRREQU- 

LARITY  OF  APPEAL, 

PiEBCE  V.  Benson. 

Id  a  timber-onltare  coutest,  an  offer  to  file  an  application  to  enter  is  equivalent  to 
filing.  The  contestant,  haying  proved  his  allegations,  is  entitled  to  a  preference 
right  of  entry. 

Notwithstanding  informality  of  appeal,  the  contest  is  sn stained,  and  entry  canceled. 

Secretary  Teller  to  OommiaHoner  McFarlandy  April  21, 1884. 

Sib  :  I  have  considered  the  case  of  Levi  Pierce  v,  Herman  M.  Benson, 
involving  the  SW.  J  of  Sec.  9,  T.  118,  E.  52,  Huron,  Dak.,  on  appeal  by 
Pierce  from  yonr  decisions  of  August  14  and  November  16, 1883,  and 
February  19, 1884,  dismissing  his  contest  and  closing  the  case. 

It  appears  that  Pierce  filed  affidavit  of  contest  against  Benson's 
timber-culture  entry,  and  proved  his  allegations  at  the  hearing.  Ben- 
son did  not  appear,  and  his  whereabouts  was  then  and  is  now  unknown. 
Tou  dismissed  the  contest  because  there  was  no  application  to  enter 
the  land.  Pierce  replies  proof  that  he  ojSered  to  file  an  application  at 
the  hearing,  but  did  not  file  it  because  informed  by  the  local  officers 
that  it  was  unnecessary.  The  answer  is  good.  If  he  had  filed  an  ap- 
plication then,  it  would  have  cured  the  defect,  and  his  offer  to  file  it 
was  equivalent  to  a  filing.  On  the  other  hand,  as  he  was  allowed  to 
contest  without  filing  an  application,  and  as  he  has  proved  his  allega- 
tions, he  is  entitled  i»  a  preferred  right  of  entry.  Further,  it  appears 
that  on  March  6, 1883,  he  made  a  new  application  to  contest  and  enter, 
and,  if  the  former  had  been  prima  facie  void,  it  should  have  been  re- 
ceived. This  application  having  been  m«de,  and  the  informality  as  to 
service  of  notice  of  appeal  appearing  to  have  been  caused  by  Benson's 
absence  in  parts  unknown,  I  think  that  the  contest  should  be  sustained 
and  the  entry  canceled. 

Your  decision  is  therefore  reversed. 
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18.  PliACE  OF  OFFICIAIi  BUSINESS. 

pbivate  be81dence  vnwarbanted. 
Glewell  and  Mabsh. 

A  check  on  a  bank  in  payment  of  fees  is  not  money.  The  transaction  of  officiai  boa- 
ineas  at  a  private  residence  or  other  place  than  that  designated  is  unwarranted 
by  law. 

Secretary  Teller  to  Commissioner  McFarlancl.  March  4, 1884. 

Sib  :  I  have  considered  the  appeals  of  Tilghman  H.  Glewell  and  John 
M.  Marsh,  Involving  a  tract  of  land  situated  in  the  Helena,  Montana, 
district,  from  yonr  decision  of  August  1,  1883;  r^ecting  the  timber- 
culture  application  of  Glewell,  and  holding  for  cancellation  homestead 
entry  No.  2102,  made  by  Marsh  May  24, 1883. 

It  appears  that  it  was  the  custom  of  that  ofSce  to  receive  applications 
and  permit  entries  of  land  to  be  made  at  any  hour  of  the  day  or  even- 
ing. 

On  May  24, 1883,  at  about  7  o'clock  p.  m.,  during  the  absence  of  the  dis- 
trict officers,  the  clerk  received  from  Glewell  a  timber-culture  application 
for  entry  of  lots  2,  3,  and  4  of  Sec.  4,  T.  24,  B.  5,  accompanied  by  a 
check,  which  was  tendered  in  payment  of  the  required  fees. 

During  the  same  day,  at  about  5  o'clock  p.  m..  Marsh  visited  the  re- 
ceiver at  his  residence,  which  was  situated  some  distance  from  the  office, 
and  presented  an  application  to  enter  the  SW.  |  of  the  I^E.  ^  and  lots 
2,  3,  4  of  Sec.  4,  T.  24,  and  the  SW.  J  of  the  SWJ  of  Sec.  33,  T.  25,  B. 
5,  with  the  fees,  which  that  officer  accepted. 

On  returning  to  the  office  a  few  hours  later  the  receiver  discovered 
the  application  of  Glewell,  which  was  rejected  and  that  of  Marsh  ad- 
mitted for  entry. 

The  timber-culture  law  provides  that  upon  filing  the  requisite  appli- 
cation and  affidavit,  and  on  payment  of  a  certain  sum  of  money,  the 
applicant  shall  thereupon  be  permitted  to  enter  the  land  specified.  The 
district  officers  are  not  required  to  inquire  concerning  the  solvency  of 
the  presenter  of  a  check,  or  of  the  depository  of  his  funds.  The  law 
is  clear  and  unmistakable  in  its  recital  of  the  requirements  to  be  per- 
formed by  the  applicant ;  if  he  elects  to  proceed  in  a  manner  contrary 
to  its  provisions  he  must  expect  to  abide  by  the  consequences. 

The  presentation  by  Marsh  of  the  application  and  fees  to,  and  ac- 
ceptance by,  the  officer,  at  a  place  other  than  that  designated  for  the 
transaction  of  official  business,  was  an  action  wholly  unwarranted  by 
law,  and  under  other  circumstances  would  tend  to  deprive  the  applicant 
of  the  privileges  sought. 

Your  decision  is  modified.    The  entry  of  Glewell  will  be  canceled. 

In  view  of  the  fact  that  the  entry  of  Marsh  was  allowed  to  be  made 
it  will  be  permitted  to  stand. 
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19.  PREFEBEKCE  BIGHT. 

fib8t  legal  applicant, 
Alonzo  Phillips. 

Notwithstanding  timber-coltuie  entry  by  the  first  party  was  refased  under  the  Sec- 
retary's and  Commissioner's  instmctions,  and  entry  by  another  party  was  after- 
wards allowed,  snch  entry  is  cancelled  and  the  first  party  is  permitted  to  make  his 
desired  entry. 

Secretary  Teller  to  Commissioner  McFarland,  June  12, 1883. 

Sib  :  I  have  considered  the  appeal  of  Alonzo  Phillips  from  your  de- 
cision of  March  11, 1882,  dismissing  his  appeal  from  the  rejection  by  the 
local  ofi&cers  of  his  application  to  make  a  timber-cnltore  entry  on  the  S. 
^  of  the  SE.  J  and  the  S.  J  of  the  SW.  J  of  Sec.  26,  T.  1  S.,  B.  8  W.,  Los 
Angeles,  Gal. 

The  tracts  were  formerly  embraced  in  the  homestead  entry  of  one 
Fitzpatrick,  which  was  canceled  npon  proof  submitted  by  one  Timmons. 
Timmons  was  notified,  January  20, 1882,  of  his  preference  right  to  enter 
the  tracts  nnder  the  act  of  May  14, 1880 ;  and  the  local  officers  report 
that  Phillips,  on  applying  to  enter  the  tract,  January  26, 1882,  was  in- 
formed of  the  rights  of  Timmons,  and,  because  thereof,  they  rejected  his 
application.  They  also  state  that  he  thereupon  laid  his  application  and 
affidavits  (all  signed,  but  the  latter  not  sworn  to),  on  their  table  and 
left  the  office,  not  tendering  money  for  their  fees  and  commissions. 

Phillips  files  affidavits  to  the  effect  that  he  presented  his  application 
and  affidavits  upon  the  day  named,  tendering  his  oath  to  the  affidavits 
and  also  $20  in  gold  for  fees  and  commissions,  and  that  the  officers  ad- 
mitted that  (as  was  the  fact)  Timmons  had  previously  notified  them 
verbally  that  he  did  not  intend  to  avail  himself  of  his  preference  right. 
Afterward,  January  28,  Timmons  appeared  at  the  local  office  with 
Gharlcs  F.  Warren,  and  made  formal  waiver  of  his  right,  whereupon 
Warren  was  permitted  to  enter  the  tracts. 

The  refusal  of  the  local  officers  to  accept  Phillips's  application  was  in 
accordance  with  the  strict  reading  of  my  predecessor's  subsequent  de- 
cision of  March  13, 1882,  in  the  case  of  William  Ehmen  (Gopp,  May, 
1882),  which  held  that  during  the  thirty  days  allowed  Ehmen — ^the  sue* 
cessful  contestant — within  which  he  might  enter  the  tract,  ^^  the  land 
was  iu  a  state  of  reservation,  subject  only  to  his  entry." 

This  expression  was  broader,  I  think,  than  my  predecessor  intended 
to  state  his  ruling,  or  than  a  proper  construction  of  the  act  of  May  14, 
1880,  seems  to  me  to  warrant.  Land  in  this  condition  is,  undoubtedly, 
in  a  state  of  reservation  to  the  extent  that  the  contestant  cannot  be  de- 
prived of  his  preference  right  if  he  applies  to  enter  it  within  the  re- 
quired time ;  and  during  this  time  no  one  else  can  enter  it  to  his  exclu^ 
Bion.  The  ruling  in  Ehmen's  case,  thus  construed  as  respects  a  resei^^ 
vation  of  the  land,  and  as  I  think  my  predecessor  intended,  is  in  harmony 
45311- 


322  DECISIONS  RELATING   TO   THE   PUBLIC   LANDS. 

with  my  decision  of  March  12, 1883,  in  the  case  of  Shanley  v.  Moran 
(The  Beporter,  May,  1883),  which  held  that  daring  the  thirty  days  of 
preference  right  allowed  a  contestant  the  tract  may  be  entered  by  an- 
other  subject  to  the  right  of  the  contestant  Under  the  mling,  this  ap- 
plication of  Phillips  should  have  been  allowed — ^if  regnlarly  made— 
snbject  to  the  right  of  Timmons ;  and  after  Timmons's  waiver  of  his  right 
entry  should  have  been  permitted  to  Phillips  as  the  first  legal  applicant. 
The  only  apparent  defect  in  his  application  is  that  his  affidavits  are  un- 
sworn. But  if,  as  he  alleges,  he  tendered  his  oath  thereto  when  pre- 
senting them,  it  was  the  duty  of  the  local  officers  or  one  of  them  to  hare 
administered  the  oath,  and  he  should  lose  nothing  from  their  laches  or 
refusal  to  do  so ;  and  if,  as  he  also  alleges,  he  tendered  the  fees  and 
commissions  for  his  entry,  his  right  would  seem  superior  to  that  of  War- 
ren. But  whether  he  did  or  did  not  follow  all  the  details  of  a  complete 
application  after  being  told  by  the  district  officers  that  his  entry  could 
not  be  received,  need  not  be  considered  as  material  to  the  allowance  of 
his  right.  He  bad  been  refused,  and  has  followed  it  by  proper  appeal. 
His  entry  should  be  admitted,  and  upon  the  allowance  of  the  same  that 
of  Warren  must  be  canceled.    Your  decision  is  reversed. 


SO.  qjJANTlTY  AJjJjOWED  TO  BE  ENTERED. 

FB ACTIONAL  QUABTER  SECTION. 

0.  A.    BiCE. 

Ouo  hundred  and  sixty  acres  may  be  embraced  in  a  timber-coltore  entry,  notwith- 
standing the  section  in  question  is  fractional  and  contains  only  342  acres. 

Commissioner  McFarland  to  register  and  receiver ^  Susanville^  Cal.^  May 

16, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  the  4th  instant,  from 
which  it  appears  that  0.  A.  Bice  has  applied  to  make  timber-culture 
entry  of  160  acres  in  Sec.  2,  T.  46  N.,  E.  17  E.,  and  as  the  entry,  if  allowed, 
would  embrace  more  than  one  quarter  of  the  section  which  is  fractional, 
containing  341.93  acres,  the  register  is  in  doubt  as  to  whether  it  should 
be  allowed. 

In  reply  I  have  to  state  that  notwithstanding  the  proviso  to  section 
1  of  the  timber-culture  act  of  June  14, 1878,  to  the  effect  that  not  more 
than  one  quarter  of  any  section  shall  be  granted  thereunder,  this  office 
holds  that  a  qualified  person  has  the  right  to  make  a  timber-culture  en-* 
try  of  160  acres  of  vacant  land  in  any  section  devoid  of  timber,  even 
though  said  section  may  contain  a  less  area  than  640  acres. 

You  wiU  so  advise  the  claimant  and  allow  him  to  make  the  entry  de- 
sired, if  free  from  objection  in  any  other  respect. 
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21.  BEIiLNTQUISHMENT. 

pbefebbed  jright— notice 
Eugene  Q.  Powlison. 

Daring  the  thirty  days'  x^^^®^®<l  right  of  entry,  an  entry  by  a  third  person  was  al« 
lo\yed ;  in  Tiew  of  the  relinqnishment  of  said  right  by  the  contestant,  the  entry  is 
allowed  to  stand. 

Secretary  Teller  to  Commissioner  MoFarlandj  September  20, 1883. 

am :  I  have  considered  the  appeal  of  Eugene  Q.  (not  O.)  Powlison 
from  your  decision  of  January  23, 1883,  holding  for  cancellation  his  tim- 
berculture  entry  No.  6241  of  the  SW.  J  of  Sec.  4,  T.  142,  E.  53,  Fargo 
district,  Dakota. 

It  appears  that  the  tract  was  formerly  covered  by  timber- culture  en- 
try No.  2957  in  the  name  of  one  John  E.  Bergrem,  which  one  WiUiam 
P.  Bnrdick  contested  and  procured  the  cancellation  of,  but  that  by  rea- 
son of  the  register  and  receiver's  having  inadvertently  notified  one  J.  W. 
Bnmham  (who  was  merely  a  witness  in  the  case),  he  had  received  no 
notice  of  the  cancellation  until  April,  1882,  when,  upon  inquiring  at  the 
local  oflSce,  he  was  informed  thereof,  and  that  Powlison  had  entered  the 
tract  November  17, 1881 ;  whereupon  Burdick  asked  that  the  entry  be 
canceled  and  he  be  allowed  to  enter  the  tract  as  a  preferred  claimant  under 
the  provisions  of  the  second  section  of  the  act  of  May  14, 1880  (21  Stat., 
140.) 

Burdick  having  procured  the  cancellation  of  Bergrem's  entry,  was  un- 
questionably entitled  to  notice  of  the  same  by  virtue  of  the  express  pro- 
vision therefor  contained  in  the  said  second  section ;  provided,  of  course, 
be  had  paid  the  ^'land  office  fees,"  which  is  presumable;  for  that  is  a 
condition  precedent  to  the  operation  of  such  provision,  and  it  nowhere 
appears  that  he  had  not  so  paid.  .  I  would  therefore  affirm  your  decis- 
ion, had  Bnrdick  not  filed  a  relinquishment  of  his  rights  in  the  premises, 
which  was  done  subsequently  to  your  decision ;  but  having  done  so,  the 
land  is  ipso  facto  open  to  settlement  and  entry,  and  this,  by  virtue  of 
the  provisions  of  the  first  section  of  the  act  cited,  without  any  further 
action  on  yonr  part.  No  reasons  appearing  to  the  contrary,  I  do  not 
see  why  it  is  not  competent  for  Powlison  to  enter  the  tract.  For  the 
reasons  stated  your  decision  holding  his  entry  for  cancellation  is  accord- 
ingly reversed. 
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DATE  OF  FILING.^DATE  OF  CANCELLATION.-^FIBST  LEGAL  APPLICA- 
TION. 

Sim  v.  MoGbew. 

The  reliuqaishiiieDt  of  a  timber-culture  entry,  held  for  examination  and  declared 
valid,  relates  back  to  date  of  filing,  and  an  application  to  enter  presented  be» 
tween  the  date  of  filing  the  relinquishment  and  the  date  of  canceling  the  entry 
should  be  received  as  the  first  legal  application. 

Commissioner  MoFarland  to  register  and  receiver^  Fargo,  J>dk.^  November 

24, 1883. 

Gentlemen  :  In  a  letter  dated  i^ovember  10, 1883,  Messrs.  Thomp- 
son &  Krogb,  of  Fargo,  Dak.,  state  that  on  May  24,  1883,  the  relin- 
quishment of  Edward  A.  Hepburn  (timber-culture  entry  7305,  Septem- 
ber 2, 1882,  SW.  4,  32, 143,  50)  was  filed  in  your  office,  together  with  an 
application  of  Joseph  Sim,  and  $14  was  also  tendered  for  fee  and  com- 
missions on  Sim's  application  to  make  a  timber-culture  entry  on  same 
tract. 

Beference  is  also  made  to  your  letter  of  September  3, 1883,  now  before 
me,  explaining  the  case,  and  Messrs.  Thompson  &  Krogh  claim  as  at- 
torneys for  Sim  that  as  he  was  the  first  legal  applicant  for  said  tract, 
after  the  relinquishment  of  Hepburn  was  declared  valid  by  this  office, 
that  his  case  comes  ^'  under  the  head  of  Instructions,  Circular  January 
12, 1883,  Oopp's  Land  Owner,  p.  223,  October  15, 1883." 

It  appears  from  your  letter  of  September  3,  1883,  that  Hepburn's  re 
linquishment,  made  under  act  of  May  4, 1880,  was  submitted  by  you  to 
this  office,  ^^  for  the  reason  that  the  relinquishment  of  Hepburn  was  made 
within  one  year  from  date  of  entry." 

You  further  state  that  you,  "on  the  27th  of  August,  1883,  allowed  one 
Charles  E.  McGrew  to  enter  the  land  per  timber-culture  application  and 
affidavit  No.  8777,  without  reference  to  the  papers  and  money  of  Sim,  on 
file  in  the  safe,  or  to  his  rights,  if  any  he  has,  by  virtue  of  those  papers." 

By  my  letter  P  of  August  21, 1883,  the  relinquishment  of  Hepburn 
was  returned  to  you  for  cancellation  j  "  no  evidence  of  speculation  or  bad 
faith  on  the  part  of  Hepburn  was  apparent." 

And  by  your  letter  of  August  27, 1883,  transmitting  sundry  timber- 
culture  relinquishments  made  under  act  of  May  14, 1880,  that  of  Hep- 
burn appears  as  "filed  and  canceled  by  relinquishment,  August  25, 
1883, 10  a.  m." 

You  go  on  to  state  in  your  letter  of  September  23,  1883: 

To-day  Messrs.  Thompson  &  Krogh  have  called  up  the  case,  presented 
another  relinquishment  executed  by  Hepburn  (more  than  one  year  hav- 
ing now  expired  since  he  made  entry),  supposing  of  course  that  the 
first  one  had  not  been  acted  upon ;  with  this  second  relinquishment 
they  presented  the  timber-culture  application  and  affidavit  of  a  party 
other  than  Sim  for  the  land.  These  papers  were  handed  back  to  them 
by  the  clerk  in  charge,  with  the  notice  that  the  entry  of  Hepburn  had 
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bceii  canceled,  and  that  of  McGrew  allowed.  Tbey  then  fell  back  upon 
tbe  application  of  Sim,  and  called  onr  attention  to  the  fact  that  the 
same  was  on  file  in  this  office. 

Whatever  deductions  may  be  made  from  this  last  recorded  action  of 
Sim's  attorneys,  it  is  clear  that  his  rights  should  not  be  denied  him, 
and  his  application  to  make  a  timber-culture  entry  should  be  allowed. 

In  the  case  of  an  application  transmitted  with  a  relinquishment, 
which  after  consideration  by  this  office  you  are  directed  to  accept,  the 
application  should  also  be  accepted  as  the  first  legal  application;  for, 
though  the  cancellation  dates  subsequent  to  the  filing  of  the  relinquish- 
ment and  the  application,  yet,  it  having  been  determined  that  the  relin- 
quishment is  valid,  by  virtue  of  the  act  of  May  14,  ISSO  (which  contem- 
plates a  valid  entry),  the  land  became  subject  to  disposal  at  the  date  of 
filing  it,  and  the  right  of  the  applicant  relates  back.  (See  Instructions, 
Copp,  Vov.  X,  p.  223.) 

You  will,  therefore,  receive  the  timber-culture  application  of  Joseph 
Sim  for  the  SW.  J,  32, 143, 50,  which  you  will  number  of  current  series, 
with  a  reference  thereon  to  this  letter  C  by  date. 

You  will  also  cite  Charles  E.  McGrew,  timber-culture  entry  8777, 
August  27, 1883,  SW.  J,  32, 143,  50,  to  appear  and  show  cause  why  his 
entry  be  not  canceled  for  illegality,  and  if  he  so  elects,  he  may  relin- 
quish his  entry  for  cancellation  without  prejudice,  with  credit  for  fee 
and  commissions  already  paid. 

Of  this,  you  will  in  due  time  report  action  taken  by  McGrew. 

Acquaint,  with  the  contents  of  this  letter,  the  parties  in  interest. 


impboperlt  obtained— mental  helplessness. 

Duncan  v.  Campbell. 

A  relinqaishmeiit  obtained  while  tbe  claimant  was  in  a  drunken  Btapor,  and  objected 

to  afterwards,  cannot  be  considered  a  voluntary  act. 

Secretary  Teller  to  Commissioner  McFarland  January  8, 1884. 

Sib  :  I  have  considered  the  case  of  Oliver  P.  Duncan  v.  L.  M.  Gamp- 
bell,  as  presented  by  Campbell's  appeal  from  your  decision  of  July  14, 
1883,  holding  for  cancellation  the  said  Campbell's  timber-culture  entry 
for  the  SW.  i  of  Sec.  34,  T.  10,  E.  8  W.,  Lincoln,  Nebr.,  and  reinstating 
Duncan's  timber-culture  entry  for  said  tract. 

From  the  record  it  appears  that  C.  J.  Davis  filed  declaratory  state- 
ment for  this  tract  June  3, 1873,  canceled  April  15, 1882 ;  that  Caspar 
J.  Davis  made  timber-culture  entry  therefor  March  9, 1874,  canceled 
for  voluntary  relinquishment  October  9, 1878  j  that  Oliver  P.  Duncan 
made  timber  cuU/Ure  entry  therefor  October  23, 1878,  canceled  for  vol- 
untary relinquishment  October  10, 1881 ;  that  samnel  M.  Campbell  made 
timber-culture  entry  therefor  October  10, 1881. 

March  17, 1882,  the  local  office  transmitted  the  affidavit  of  Oliver  P. 
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Dancan,  in  which  it  was  alleged  that  ho  had  duly  complied  with  the 
requirements  of  the  law  in  the  matter  of  his  timber  culture  claim  ]  that 
'<  he  never^  in  fact,  relinquished  his  said  entry,  or  intended  so  to  do,  and 
whatsoever  may  appear  thus  to  be  was  obtained  by  fraud  and  surrep- 
titiously, and  without  consideration,''  and  asked  that  a  hearing  be  al- 
lowed with  a  view  to  the  cancellation  of  Campbell's  entry  and  the  rein- 
statement of  his  own. 

By  your  letter  of  May  3, 1882,  a  hearing  was  ordered  for  the  purpose 
of  ascertaining  the  facte  in  the  premises,  and  the  local  office  designated 
June  20, 1882,  as  the  day  for  such  hearing. 

From  a  careful  review  of  the  evidence  submitted,  I  fully  concur  in 
your  conclusion  that  Duncan  was  '^mentally  helpless"  when  he  signed 
the  said  relinquishment. 

It  appears  that  Duncan  was  in  the  habit  of  indulging  in  what  some 
of  the  witnesses  denominated  as  ^^  periodical  drunks ;"  that  on  Septem- 
ber 8, 1881,  he  was  confined  to  his  bed  as  the  result  of  such  a  debauch, 
and  while  in  a  druken  stupor,  being  sufficiently  revived  by  the  adminis- 
tration of  liquor,  he  sat  up  in  bed  and  signed  said  relinquishment,  and 
at  the  same  time  executed  a  deed  of  his  homestead  to  a  daughter,  who 
it  seems  returned  the  same  to  her  father  upon  his  recovery. 

G.  J.  Davis  is  a  stepson  of  Duncan,  and  a  former  claimant  for  this 
land,  as  appears  from  the  record,  and  at  his  solicitation  the  relinquish- 
ment was  obtained.  L.  M.  Campbell  is  a  friend  and  fellow-employ^  of 
Davis,  who  admits  that  he  made  the  entry  on  the  suggestion  of  Davis. 
It  appears  that  Campbell  has  never  seen  the  land  covered  by  his  entry, 
and  that  since  said  entry  Davis  has  exercised  control  over  the  land. 

I  am  of  the  opinion  that  the  relinquishment  was  fraudulently  obtained 
by  Davis,  in  order  that  he  might  regain  control  of  the  land,  and  that  no 
equities  appear  of  sufficient  gravity  to  warrant  any  conclusion  favorable 
to  Campbell's  entry. 

Your  decision  is  therefore  affirmed.  Mr.  Campbell's  entry  is  canceled 
and  Mr.  Duncan's  reinstated. 


TBAlrSPORTATION  BY  MAIL, ^CONSIDERATION  TO  BE  ACCORDED. 

William  C.  YouNa. 

^here  a  relinqaisliment  was  received  by  mail,  but  the  letter  transmitting  it  was  not 
opened  by  the  local  officers  for  some  time  afterwards^  the  relinqnishment  is  to  be 
regarded  as  filed  at  the  moment  of  the  receipt  of  the  letter  containing  it. 

Acting  Secretary  Joalyn  to  Commissioner  McFarlandj  March  28, 1884. 

Sib  :  I  have  considered  the  appeal  of  William  C.  Young  from  your 
decision  of  July  11, 1883,  dismissing  his  contest  against  timber-culture 
entry  Ko.  2248,  made  April  22, 1879,  by  Parley  Eotind,  covering  the 
SW.  J  of  Sec.  24,  T.  17,  E.  16,  Grand  Island,  Nebr. 


i 
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From  the  papers  presented  it  appears  that  on  April  3,  1883^  Young 
vfa&  allowed  to  file  an  affidavit  of  contest,  together  with  an  application 
to  enter  the  land,  for  failure  by  Bound  to  comply  with  the  requirements 
of  the  timber-culture  law.  Shortly  afterwards,  on  examining  the  mail 
received  on  that  day,  one  of  the  letters  was  discovered  to  contain  the 
relinquishment  by  Bound  of  the  entry,  which  had  been  executed  before 
the  clerk  of  a  court  of  competent  jurisdiction  on  March  28, 1883 ;  where- 
upon the  local  officers  canceled  the  entry  and  allowed  one  Hiddleson  to 
make  timber-culture  entry  No.  4522  of  the  tract.  Hiddleson,  it  ap- 
pears, obtained  the  relinquishment,  and  purchased  the  improvements  of 
Bound. 

An  indorsement  on  the  receiver's  receipt,  over  the  signature  of  the 
register,  shows  that  the  relinquishment  was  received  at  the  district 
office  on  April  3, 1883,  at  9  o^clock  a.  m. 

There  is  nothing  to  indicate  the  hour  of  the  day  when  Young  filed  his 
contest  proceedings;  but  it  appears  that  on  the  opening  of  the  office 
in  the  morning  he  received  information  concerning  the  status  of  the 
Bound  entry ;  he  then  departed  and  obtained  the  services  of  an  attor- 
ney in  making  the  contest  affidavit,  which  was  then  filed.  The  reg- 
ister reports  that,  at  the  time  when  Young  came  to  the  office,  the  mail 
had  not  been  opened.  Whether  the  officer  refers  to  Young's  first  ap- 
I>earance  or  return  is  immaterial,  since  it  is  evident  the  relinquishment 
was  in  the  office  prior  to  the  filing  of  the  contest  affidavit. 

The  applicant,  under  the  timber-culture  law,  is  not  required  to  present 
his  application  to  enter  the  land  in  person ;  and  if  he  has  recourse  to 
the  mail  for  the  purpose  of  presenting  to  the  local  officers  the  instru- 
ment of  his  intention,  he  is  entitled  to  the  same  consideration  as  if  per- 
sonally present. 

The  relinquishment  having  been  received  prior  to  the  application  to 
contest,  the  latter  proceeding  cannot  be  permitted  to  stand,  for  the 
simple  reason  that  there  was  no  cause  for  action  when  the  contest  affi- 
davit was  offered. 

Your  decision  is  affirmed. 


22.    SECOND    ENTBY. 

COMPLIANCE  WITH  LAW  BENDEBED  IMPOSSIBLE. 

FBEDEBIGE  0.  ZiMMEBMAN. 

As  a  Texaa  cattle  trail  was  established  acToss  the  land  dnring  the  first  year  after 
entry,  which  the  entryman  conld  not  prevent,  and  which  destroyed  it  for  timber- 
coltnre  purposes,  the  rights  of  relinqnishment  without  prejudice  and  of  new  entry 
are  granted. 

Secretary  Teller  to  Oommiseioner  McFarlandj  May  10, 1883. 

SiB :  I  have  considered  the  appeal  of  Frederick  0.  Zimmerman  from 
your  decision  of  Kovember  17, 1882,  deuTing  his  application  to  make 
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another  entry  in  lieu  of  bis  timber-culture  entry  No.  1397,  of  the  N  W. 
i  of  Sec.  20,  T.  26  S.,  B.  25  W.,  Lamed  district,  Kansas,  which  he  asks 
may  be  canceled  with  remission  of  fees. 

It  appears  that  he  made  said  entry  December  29, 1877 ;  that  he  made 
the  application  in  question  October  10,  1882,  basing  the  same  upon  the 
following  state  of  facts,  as  set  forth  by  him  under  oath :  That  in  the 
spring  of  1878,  just  after  he  had  broken  10  acres  of  his  claim,  what  is 
known  as  the  ^^ Texas  cattle  trail"  was  established  across  the  same, 
whereby  large  herds  of  cattle  are  herded  upon  and  driven  over  liis 
land,  thus  preventing  him  from  further  cultivating  and  planting  in  com- 
pliance with  legal  requirements ;  that  he  is  not  endeavoring  to  evade 
such  requirements,  but  that  he  has  done  everything  possible  under  the 
circumstances  to  comply  therewith. 

Although  the  law  doubtless  contemplates  that  under  ordinary  circom- 
Btances  no  one  shall  be  permitted  to  make  more  than  one  entry,  I  am 
of  opinion  that  under  the  peculiar  circumstances  of  this  case,  it  being  a 
matter  solely  between  the  Government  and  this  petitioner,  the  general 
rule  ought  to  be  relaxed  to  the  extent  of  canceling  his  entry  without 
prejudice,  and  permitting  him  to  make  another.  You  will  accordingly 
permit  him  to  make  such  entry  upon  the  usual  terms  and  conditions. 
The  application  for  remission  of  fees  cannot  be  allowed. 

Your  decision  is  therefore  reversed. 


23.  size  of  tbees. 

final  proof-- uequibements  of  law. 
John  Shotten.  • 

It  is  not  only  the  nnmber,  but  the  size  of  the  trees,  that  meets  the  requirements  of 

the  timber-caltnre  law  of  June  14;  1876. 

Commissioner  McFarland  to  Hon,  8.  B.  Peters  M.  C,  House  ofBepresen- 

tativeSy  May  31, 1884. 

Sib  :  I  am  in  receipt  by  your  reference  of  a  letter  (herewith  returned) 
from  John  Shotten,  dated  Kenilworth,  Kans.,  17th  inst.  He  contends 
that  this  office  has  no  right  to  decide  as  to  the  size  of  the  trees  required 
on  a  timber-culture  claim,  in  order  to  insure  the  acceptance  of  final 
proof  as  basis  for  final  entry,  and  that  it  should  be  sufficient  if  the  re- 
quisite number  of  trees  are  growing. 

In  reference  thereto,  I  have  the  honor  to  state  that  this  office  has 
made  no  rule  prescribing  the  size  of  trees  required  on  a  completed  claim, 
but  I  have  felt  it  my  duty  to  see  that  the  requirements  of  the  timber- 
culture  act  of  June  14, 1878,  as  to  the  number  and  age  of  trees  necessary 
on  a  claim,  are  fully  met  and  set  forth  in  proof. 

Said  act  allows  final  proof  to  be  made  at  the  expiration  of  eight  years 
from  date  of  entry,  and  requires  that  the  trees  on  one-half  of  the  area 
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planted  shall  have  been  cultivated  and  protected  for  a  period  of  five 
years,  and  the  trees  on  the  other  half  for  foar  years,  before  final  proof 
can  be  accepted.  At  such  ages,  if  the  trees  have  been  \7ell  cared  for, 
it  is  believed  they  will  have  reached  such  size  as  will  reasonably  insure 
their  maturity  without  further  protection. 

But  it  sometimes  happens  that  the  first  plantings  are  destroyed  by 
drought  or  other  unavoidable  cause,  and  this  causes  one  or  more  years' 
delay  in  getting  the  trees  started  on  the  road  to  permanent  growth.  In 
such  cases  the  trees  cannot  reach  the  necessary  four  and  five  years' 
growth  within  eight  years  from  date  of  entry.  In  order  to  meet  such 
delays  in  planting,  and  to  secure  the  necessary  ages  of  the  trees,  the 
laws  extends  the  time  five  years  from  the  expiration  of  eight  years 
within  which  to  present  the  required  proofs  of  the  cultivation  and  pro- 
tection of  the  timber  planted. 

The  object  and  intent  of  the  law  is  to  encourage  the  growth  of  per- 
manent timber,  and  I  deem  it  a  public  duty  to  insist  that  the  require- 
ments of  the  law  shall  be  fully  satisfied  before  transfemng  the  Govern- 
ment's title  to  land  embraced  in  such  entries. 


24.  SPECUIiATITE  PURPOSES. 

CVLTIVATION—GOOV  FAITH— SALE  OF  LAND. 

EJLOOK  V.  HUSTED. 

Hasted  entered  in  1876,  but  claimed  the  benefits  of  the  act  of  1878.  This  act  enlarged 
the  proYisioDs  of  the  act  of  1874,  but  is  not  inconsistent  therewith  in  respect  to  affi- 
davit reqnired,  to  the  e£fect  that  the  entry  is  made  for  the  cultivation  of  timber, 
for  his  own  exclusive  use  and  benefit,  in  good  faith  for  himself,  and  not  for  the 
purpose  of  speculation. 

The  evidence  shows  the  law  not  to  have  been  complied  with  in  this  respect,  as  Hnsted 
had  bargained  and  sold  or  agreed  to  seU  the  entire  tract  to  another,  who  was  to 
cultivate  the  land  for  a  time  for  a  part  of  the  proceeds  of  the  agricultural  crop. 
Heldf  That  the  entry  should  be  canceled,  as  not  having  been  made  with  a  view 
to  appropriate  the  land  to  his  own  use,  but  for  speculative  purposes. 

Secretary  Teller  to  Commissioner  McFarland^  March  5,  1884. 

Sm :  I  have  considered  the  case  of  George  W.  Klock  v,  A.  W.  Husted, 
involving  the  latter's  timber-culture  entry  made  April  5, 1876,  upon  the 
SW.  i  of  Sec.  20,  T.  96,  E.  42  W.,  Des  Moines,  Iowa,  on  appeal  by 
Klock  from  your  decision  of  April  16, 1883,  holding  the  entry  intAct. 

Klock  initiated  this  contest  August  28, 1882,  alleging  Husted's  failure 
to  comply  with  the  law  in  respect  to  planting  and  cultivating  trees, 
and  also  that  he  had  bargained  and  sold  the  tract  to  one  Hutchinson. 
The  local  officers  (not  considering  the  testimony  as  to  the  alleged  sale) 
recommended  cancellation  of  the  entry  because  of  Husted's  failure  to 
comply  with  the  law  in  the  other  matters  named.    Your  decision  found 
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that  Klock,  upon  whom  was  the  burden  of  proof,  had  not  sufficiently 
established  such  failure,  and  that  the  matter  of  the  sale  should  be  left 
to  Husted's  final  proof. 

This  entry  was  made  under  the  act  of  March  13, 1874,  which  requires 
one  applying  for  its  benefit  to  make  affidavit  that  his  entry  is  made 
"  for  the  cultivation  of  timber.'^  As  the  purpose  of  the  act  was  "  to 
encourage  the  growth  of  timber"  this  object  is  a  continuing  obligation 
upon  an  entryman,  which  he  cannot  avoid  by  diverting  the  land  to  pur- 
poses otherwise  lawful;  and  whenever  afterwards — notwithstanding 
the  validity  of  the  entry — he  uses  it  as  trading  capital,  or  for  specula- 
tive  or  any  purpose  inconsistent  with  such  object,  he  holds  it  in  viola- 
tion of  law  and  it  becomes  subject  to  forfeiture. 

Husted  claims  the  benefits  of  the  act  of  June  14, 1878  (amendatory 
of  that  of  1874),  which  authorizes  completion  of  an  entry  made  under 
the  act  of  1874,  under  its  provisions.  This  act  enlarges  the  affidavit 
named  in  the  latter  act,  and  requires  the  applicant  to  swear  that  his 
filing  and  entry  are  made  for  the  cultivation  of  timber ;  that  his  entry 
is  for  his  own  exclusive  use  and  benefit;  that  he  has  made  his  ax)- 
plication  in  good  faith  and  not  for  the  purpose  of  speculation,  or 
directly  or  indirectly  for  the  use  or  benefit  of  any  other  person  or  per- 
sons whomsoever,  and  that  he  intends  to  hold  and  cultivate  the 
land  and  to  fully  comply  with  the  provisions  of  the  act.  The  require- 
ments of  these  affidavits  are  not  inharmonious.  The  latter  are  only 
more  specific  than  the  former ;  and  when  the  entryman  fails  to  observe 
those  of  the  act  of  1878,  h^  shows  that  his  entry  is  not  "  for  the  cultiva- 
tion of  timber  "  as  required  by  both  acts. 

Neither  of  the  acts  contains,  in  terms,  the  provision  of  the  preemp- 
tion  law  that  one  claiming  under  that  law  shall  not  make  any  agree- 
ment or  contract  by  which  the  title  he  may  acquire  shall  inure  to  the 
benefit  of  any  person  except  himself,  but  the  tenor  and  spirit  of  both 
are  to  that  effect ;  and  as  a  timber-culture  entry  is  not  assignable,  when- 
ever it  appears  that  the  entryman  has  sold  the  land  or  holds  it  for  an- 
other, or  does  any  act  manifesting  a  purpose  to  evade  the  law  and  not 
to  meet  the  duties  imposed  upon  him,  to  wit,  honestly  and  in  goodftdth 
to  devote  the  land  to  the  cultivation  of  timber  as  the  law  requires,  he 
is  no  longer  a  legal  or  an  equitable  beneficiary  of  the  Government,  be- 
cause he  violates  the  conditions  upon  which  his  entry  was  allowed,  and 
under  which  only  it  can  be  maintained. 

It  appears  from  the  testimony  at  the  hearing  in  October,  1882,  that 
in  the  spring  of  1877  Husted  planted  10  acres  of  the  tract  to  trees.  In 
October  of  that  year  he  executed  a  bond  to  one  Hutchinson,  by  which 
he  agreed  to  sell  and  convey  the  tract  to  Hutchinson  for  $1,250,  as  soon 
as  he  should  acquire  title  thereto.  At  the  same  time  Hutchinson^  by 
another  instrument  in  writing,  agreed  to  deliver  to  Husted  one-half  of 
all  the  grain  which  should  be  raised  on  the  land  in  1878,  and  each  suc- 
cessive year  thereafter^  until  the  $1,250  and  interest  thereon  should  be 
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fully  paid,  at  the  market  price  of  grain,  and  agreeing  also  to  sow  140 
acres  of  the  tract  (it  having  been  all  broken  and  under  cultivation)  to 
wheat  in  1878,  and  thereafter  at  least  100  acres.  He  also  agreed  to 
plant  10  acres  of  the  tract  to  trees  in  1878,  and  10  acres  in  each  suc- 
ceeding year,  until  30  acres  were  so  planted ;  and  it  was  mutually  agreed 
that  if  Hutchinson  failed  to  cultivate  the  wheat  as  provided,  Husted 
might  re-enter,  and  do  what  was  necessary  towards  securing  the  crop. 
Husted  thereupon  delivered  possession  of  the  land  to  Hutchinson,  and 
Hutchinson  paid  to  Husted  (under  the  arrangement)  $120.50  in  Decem- 
ber, 1878,  and  $100  in  December,  1879,  and  he  also  planted  about  three 
hundred  trees  in  1878,  all  of  which  appear  to  have  died,  and  about  the 
same  number  in  1879,  which  shared  the  same  fate;  but  neither  he  nor 
any  one  cultivated  those  planted  by  Husted  in  1877,  or  those  planted 
by  himself  in  1878  and  1879.  There  is,  however,  testimony  tending  to 
show  that  many  of  the  trees  were  destroyed  by  a  hail  storm  in  1881. 
It  will  be  noticed  that  none  of  the  work  upon  the  land  after  October, 
1877,  was  performed  by  the  entryman  Husted,  or  by  Hutchinson,  in  be- 
half of  Husted.  but  was  all  done  by  Hutchinson  in  his  own  behalf  after 
he  had  possession  of  the  land.  In  fact,  Husted  appears  to  have  turned 
over  to  Hutchinson  his  entire  interest  in  the  land,  excepting  his  right 
of  re-entry,  upon  Hutchinson's  failure  to  meet  his  obligations  under  their 
agreement;  otherwise  it  was  an  absolute  sale  of  (or  an  agreement  to 
sell)  all  his  rights  under  his  entry,  so  far  as  he  could  effect  a  transaction 
of  that  nature.  He  did  nothing  nor  caused  anything  to  be  done  in  his 
own  behalf  during  the  years  1878, 1879, 1880,  or  1881,  relative  to  the 
planting  and  cultivating  of  trees,  but  left  that  whole  matter  to  Hutch- 
inson to  be  performed  by  him  in  his  own  (Hutchinson's)  behalf.  But  in 
1882,  after  Hutchinson  had  discontinued  his  money  payments  and  failed 
to  plant  and  cultivate  trees,  and  differences  had  arisen  between  them, 
and  their  agreements  had  been  apparently  abandoned,  and  for  pre- 
tended compliance  with  the  law  he  caused  some  tree  slips  to  be  placed 
in  rows  on  the  land  and  plowed  furrows  over  them ;  but  it  does  not  ap- 
I>ear  that  this  was  a  successful  enterprise,  and  it  cannot  condone  his 
failure  for  four  years  or  more  to  meet  the  requirements  of  the  law. 

On  these  facts  I  am  of  the  opinion  that  Husted  abandoned  the  land 
firom  the  fall  of  1877  to  the  spring  of  1882,  with  intent  during  that  time 
to  convey  it  to  Hutchinson — for  whose  use  and  benefit  he  held  his  en- 
try— upon  his  acquisition  of  title ;  that  the  entry  was  held  for  speculat- 
ive purposes  and  the  cultivation  of  grain,  and  not  for  the  cultivation 
of  timber.  This  was  wholly  inconsistent  with  the  policy  and  intent  of 
the  timber-culture  law ;  and  I  modify  your  decision,  and,  as  recommended 
by  the  local  officers,  direct  cancellation  of  the  entry. 

Motion  for  reconsideration  denied  April  15, 1884. 
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X.— TIMBEB  AND  STONE  ACT. 

1.  MARRIED  WOMEN. 

A  married  woman  cannot  make  entry  under  the  act  of  June  3,  1878,  where  the  effect 
would  be  to  allow  the  head  of  the  family  to  make  two  entries. 

Commissioner  McFarland  to  register  and  receiver^  Oregon  Cityy  Oreg.y  Jan- 
uary 12,  1883. 

Gentlemen  :  In  reply  to  your  letter  of  the  20tli  ultimo,  in  which 
you  ask  if  married  women  will  be  allowed  to  purchase  timber  land  un- 
der the  act  of  June  3, 1878,  you  are  advised  that  while  it  is  possible 
that  the  statute  is  broad  enough  to  admit  of  such  a  consti*uction,  still 
in  view  of  the  restriction  of  the  act  to  one  entry  by  any  person,  and 
the  general  policy  of  the  laws  confining  entries  of  public  lands  to  heads 
of  families  and  persons  over  the  age  of  twenty-one  years,  I  am  of  the 
opinion  that  it  would  not  be  in  consonance  with  the  intention  of  the 
act  to  allow  entries  in  such  manner  that  one  person  could  control  two 
entries  instead  of  the  one  to  which  he  is  restricted  by  law. 

I  prefer,  however,  not  to  decide  absolutely  that  a  married  woman 
cannot  make  an  entry  under  the  timber-land  act,  unless  an  actual  case 
should  come  before  me  on  appeal  from  your  decision. 


2.  MINOR« 

LxjTHEB  Mann. 

Timber-land  entry  l)y  a  minor  under  act  of  June  3, 1878,  is  not  allowed. 

Commissioner  McFarland  to  register  and  receiver^  Olympian  Wash.y  Janu. 

ary  12, 1883. 

Gentlemen  :  Referring  to  my  decision  of  September  22, 1882,  in  the 
matter  of  the  appeal  from  your  action  refusing  to  allow  Luther  Mann, 
who  was  a  minor,  to  make  a  timber-land  entry  under  the  act  of  Jane  3, 
1878,  in  which  your  action  was  overruled,  and  Mann  was  allowed  to 
perfect  his  entry,  you  are  advised  that  this  action  was  not  intended  to 
establish  a  rule  authorizing  you  to  allow  minors  to  purchase  land  under 
said  act,  and  you  are  instructed  to  reject  all  such  applications,  and  ad- 
vise the  applicant  of  his  right  to  appeal. 


8.  NOK-COKTIGtJOtJS  TRACTS. 

Tracts  comprising  an  entry  under  the  act  of  June  3,  1878,  need  not  be  contiguous. 

Commissioner  McFarland  to  register  and  receiver^  Shasta,  Cah,  November 

25,  1882. 

Gentlemen  :  Referring  to  your  letter  of  the  31st  ultimo,  I  have  to 
state  that  it  is  the  practice  of  this  office  to  allow  entries  under  the  tim- 
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ber-Iaud  act  of  Jane  3, 1878,  to  embrace  non-contiguous  tracts,  as  in 
ordinary  cash  entries,  there  being  nothing  in  the  wording  of  the  stat- 
ute to  indicate  that  it  was  intended  to  restrict  such  entries  to  contig- 
uous tracts. 


4.  PREIilMINARY  AFFIDAVIT. 

nELINQUISHMENT'-TEBFERENCE  BIOffTS. 

Smith  r.  Maetin. 

The  filing  of  a  preliminary  affidavit  nnder  the  timber  and  stone  act  of  Jnne  3, 1878, 
does  not  appropriate  the  land  inyolved  so  as  to  prevent  a  homestead  entry  sub- 
ject to  the  rights  of  the  timber  claimants. 

A  relinquishment  nnder  the  above  circnmstances  by  the  timber  claimant  prior  to  the 
hearing  can  give  no  preference  right  to  a  third  party. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  August  13, 1883. 

Sib  :  I  have  considered  the  appeal  of  Oscar  Smith  from  your  decision 
of  Jnne  30, 1882,  holding  that  J.  A.  Martin  was  entitled  to  enter  as  a 
homestead  the  S.  i  of  the  SE.  i  and  the  S.  i  of  the  8W.  J  of  Sec.  2,  T. 
10  N.,  R.  1  E.,  Marysville  district,  California,  subject  to  the  rights  of 
Aaron  Pugh. 

It  appears  that  February  4, 1882,  Aaron  Pugh  filed  an  affidavit  in 
the  local  office  of  bis  intention  to  enter  the  land  above  described  as  a 
timber  claim,  under  the  act  of  June  3, 1878  (20  Stat.,  89) ;  pending  pub- 
lication of  the  required  notice,  Martin  filed  an  affidavit  alleging  that 
the  land  was  not  timber  land  within  the  meaning  of  the  law ;  citations 
were  issued  and  a  hearing  held  April  26  and  27, 1882.  On  the  first  day 
of  the  hearing,  Martin  made  a  formal  application  to  enter  the  land  as  a 
bomestead.  The  local  office  held,  after  the  investigation,  that  the  land 
was  in  fact  agricultural,  and  not  subject  to  entry  under  the  provisions 
of  the  act  of  June  3, 1878,  and  "recommended  that  the  homestead  ap- 
plicant be  allowed  to  enter  the  land."  From  this  decision  there  was  no 
appeal;  but  June  7, 1882,  Pagh  filed  a  relinquishment  of  his  claim,  and 
Oscar  Smith  made  an  application  to  enter  the  land  as  a  homestead  on 
the  same  day. 

The  register  and  receiver,  June  14, 1882,  forwarded  to  your  office  the 
record  and  evidence  in  the  matter  of  Pugh's  application  to  make  tim- 
ber-claim entry,  together  with  the  homestead  applications  of  Martin 
and  Smith,  and  submitted  the  case  for  your  instructions. 

Jnne  30, 1882,  you  informed  the  local  office  that  the  apx)lication  of  * 
Martin  should  have  been  allowed  at  the  time  of  its  presentation,  sub- 
ject to  any  rights  Pugh  might  establish  on  the  hearing ;  and  from  this 
decision  Smith  appeals. 

The  filing  of  a  preliminary  affidavit,  as  required  in  the  act  of  June  3, 
1878,  did  not  operate  as  a  complete  segregation  of  the  tract  &om  the 
mass  of  public  lands,  and  Pugh  acquired  no  rights  on  filing  such  affi- 


334  DECISIONS  BELATIKG  TO   THE  PUBLIC   LANDS. 

davit,  unless  he  should  fully  show,  on  the  day  fixed  by  the  expiration 
of  the  sixty  days  of  publication,  that  the  land  was  more  valuable  for 
the  timber  growing  thereon  than  for  agricultural  or  other  purposes, 
and  until  such  time  as  that  fact  was  established,  the  land  was  subject 
to  entry  by  the  first  legal  apph'cant,  under  the  homestead  or  pre-emp- 
tion laws,  subject  only  to  the  rights  of  the  said  timber  claimant  as  es- 
tablished on  the  hearing. 

If  the  filing  of  the  affidavit  constituted  no  appropriation  of  the  land, 
it  follows  that  a  relinquishment  made  by  Pugh  conferred  no  preference 
rights  on  the  party  obtaining  the  same. 

Your  decision  is  therefore  affirmed,  and  inasmuch  as  the  land  has 
been  determined  to  be  not  subject  to  entry  as  a  timber  claim,  and  as 
Martin  was  the  first  legal  applicant  therefor,  he  should  be  allowed  to 
enter  the  same  as  a  homestead. 


XL— TIMBEB  LANDS. 

FREFERBED  CLAIMANT—BONA  FIDES— CHARACTER  OFLAND—BDRDEy 

OF  PROOF. 

Hughes  v.  Tipton. 

A  timber-land  entryman  is  a  preferred  claimaBt  against  everybody  except  a  prior 
claimant  and  the  United  States.  An  adverse  claim  can  be  initiated  only  prior  to 
the  date  of  the  timber  application,  and  should  be  filed  during  the  period  of  pub- 
lication. ^ 

A  person  who  initiates  his  claim  subsequently  to  the  timber  application  is  a  preferred 
claimant  if  the  United  States  does  not  pass  its  title  to  the  first  applicant. 

Any  party  may  at  any  time  allege  iUegality  in  respect  of  the  qualifications  or  proceed- 
ings of  the  applicant,  the  bona  fides  of  his  application,  or  the  character  of  the 
land. 

The  act  of  June  3,  1878,  does  not  contemplate  entries  exclusively  on  land  which  is 
toholly  unfit  for  cultivation  afber  the  timber  has  been  removed,  but  upon  land 
which  is  unfit  for  ordinary  agricultural  purposes. 

The  burden  of  proving  the  character  of  the  land  sought  to  be  entered  is  upon  the 
timber  applicant. 

Secretary  Teller  to  Commissioner  MoFarlandy  February  23, 1884. 

Bib  :  I  have  considered  the  case  of  Minor  B.  Hughes  v.  William  G. 
Tipton,  involving  lots  1, 3, 3,  and  4  of  Sec.  8,  T.  26  S.,  E.  3  W.,  Boseborg, 
Oreg.,  on  appeal  by  Tipton  from  your  decision  of  June  23, 1883,  holding 
that  said  tracts  are  not  subject  to  his  entry  as  timber  land. 

It  appears  that  Tipton  made  application  for  said  lots,  and  for  the  iN. 
^  of  the  KE.  i  of  said  section,  on  October  17,  1882,  under  the  timber- 
land  act  of  June  3, 1878  (20  Stat.,  89).  On  December  1, 1882,  Hughes 
made  homestead  entry  "So.  3982  for  the  SB.  J  of  the  NB.  J,  and  lots  3, 
4,  5,  and  6,  of  said  section.  Hearing  was  had  in  January,  1883,  on 
Hughes's  denial  of  the  alleged  character  of  the  land,  and  objection  to 
the  issue  of  patent. 


DECISIONS  SELATING  TO  THE  PUBLIC   LANDS.  335 

In  the  case  of  Smith  v.  Martin  (10  Land  Owner,  198),  it  was  held  by 
this  Department  that  the  timber  application  does  not  reserve  the  land 
against  settlement  or  homestead  entry,  and  that  snoh  settlement  or 
entry  is  subject  to  the  prior  rip^hts  of  the  timber  applicant  if  he  fur- 
nishes  the  evidence  required  by  section  3  of  said  act.  But  said  case  is 
not  to  be  extended  beyond  this  ruling,  nor  to  be  construed  as  deciding 
that  a  subsequent  settler  or  entryman  has  rights  superior  to  those  of 
the  timber  applicant.  It  is  to  be  observed  that  sections  2  and  3  of  said 
act  are  carefully  drawn,  and  are  so  closely  analogous  to  similar  provis- 
ions in  the  pre-emption  and  mining  laws,  that  under  settled  decisions 
of  the  Land  Department  there  should  be  no  difSculty  in  construing 
them,  in  so  far  at  least  as  they  apply  to  the  facts  in  the  case  now  before 
me.  Section  2  provides  for  an  oath  similar,  and  with  similar  penalties 
for  false  swearing,  to  that  prescribed  in  section  2262,  Bev.  Stat.,  and  in 
general  it  may  be  said  that  the  applicant,  having  taken  said  oath,  and 
famished  the  proofs  required  by  section  3  to  the  satisfaction  of  the  local 
officers,  is  as  fully  entitled  to  enter  the  land  as  a  pre-empter  who  has 
taken  the  oath  and  furnished  the  profs  required  of  him.  Hence  the  timber 
application  initiates  a  valid  claim  to  the  land,  in  the  same  manner  as  does 
the  pre-emption  declaratory  statement;  and  the  applicant  under  it,  in 
like  manner  as  the  pre-emptor,  has  a  preferred  right  against  everybody 
but  a  prior  claimant  and  the  United  States.  This  is  the  full  force  and 
effect  of  the  provision  in  section  1  of  said  act,  which  declares  that 
<<  nothing  herein  contained  shall  defeat  or  impair  any  bona  fide  claim 
under  any  law  of  the  United  States ;"  said  clause  could  not  be  inter- 
preted as  regarding  as  bona  fide  an  adverse  claim  made  after  patent, 
and,  if  so,  a  claim  made  subsequently  to  the  timber  application  is  not 
contemplated ;  for  it  is  a  rule  that  the  patent  relates  back  to  the  date 
of  the  initial  act,  so  as  to  cut  off  intervening  claimants. 

The  language  of  section  3,  referring  to  an  <<  adverse  claim "  and  a 
<<  valid  claim,"  is  therefore  to  be  understood  as  referring  to  a  claim  to 
the  land  initiated  prior  to  the  dat«  of  the  timber  application.  By  a 
prior  claim,  founded  on  settlement  or  entry,  the  claimant  obtains  the 
right  of  or  to  possession,  and  a  subsequent  timber  application  cannot 
impair  or  defeat  it.  The  analogy  of  this  section,  in  respect  of  both  terms 
and  requirements,  to  section  2325,  Bev.  Stat.,  relating  to  mineral  appli- 
cations and  adverse  claims,  is  striking,  and  supports  the  proposition 
that  the  adverse  claim  is  one  based  on  an  alleged  prior  possessory  right. 
Hence  this  section  contemplates  the  filing  of  an  adverse  claim  during 
the  period  of  publication,  which  shall  prevent  the  entry  until  after  in- 
quiry into  the  question  of  priority  of  right  to  the  tract.  But  if  said 
claim  on  its  face  shows  that  it  was  initiated  subsequently  to  the  timber 
application,  it  cannot  delay  the  entry,  if  the  applicant  duly  furnishes 
the  required  proofs.  A  person  who  initiates  his  claim  subsequently  to 
the  timber  application  gains  no  right  against  the  applicant  or  the  United 
States,  though  he  has  a  preferred  right  to  the  land  against  all  the  world 
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besides ;  the  position  he  occupies  is  simply  this — that  if  the  United 
States  does  not  pass  its  title  to  the  applicant,  he  has  the  next  best 
claim  to  the  land. 

The  proviso  to  the  third  section  contemplates  a  protest  after  entry 
against  the  issne  of  patent,  and  is  similar  in  terms  and  purpose  to  the 
proviso  to  section  2325,  Bev.  Stat.  The  protestant,  to  be  heard,  must 
allege  a  '^  valid  claim,"  ander  which  the  lands  are  '^  held  by  him,''  and 
the  issue  at  the  hearing  is  on  the  question  of  priority  of  right. 

Whilst  the  statute  thus  provides  for  a  contest  by  a  party  in  interest, 
it  does  not  prohibit  the  appearance  at  any  time  of  a  party  not  in  inter- 
est as  amicus  curicBy  who  alleges  illegality  in  respect  of  the  qualifica- 
tions or  proceedings  of  the  applicant,  the  bona  fides  of  his  application, 
or  the  character  of  the  land.  Of  such  character  must  the  claim  of 
Hughes,  in  the  case  at  bar,  be  regarded ;  for,  since  his  entry  was  made 
subsequently  to  Tipton's  timber  application,  it  gave  him  no  standing 
as  an  adverse  claimant;  but,  as  his  allegation  is  that  the  land  is  fitted 
for  cultivation,  it  raises  the  question  of  the  legality  of  Tipton's  appli- 
cation, which  is  the  only  issue  in  the  case.  (Jones  v.  Finley,  10  L.  O., 
365.) 

In  Spithill  V,  Gowen  (10  Laud  Owner,  73)  it  was  held  by  this  Depart- 
ment that  the  act  under  consideration  contemplated  the  sale  as  timber 
land  of  such  tracts  only  as  had  <<soil  unfit  for  ordinary  agricultural  pur- 
poses, when  cleared  of  timber."  To  this  ruling  I  adhere ;  and  I  may  re- 
mark,  in  addition  to  what  was  said  in  that  case,  that  the  settlement 
laws  unquestionably  authorize  agricultural  claiois  to  land  covered  by 
timber,  and  that  this  act  recognizes  them  in  several  instances.  For  ex- 
ample, '' nothing  herein  shall  authorize  the  sale  of  the  improvements  of 
any  bona  fide  settler,"  and  the  claimant  must  prove  that  ^<  the  land  is 
unoccupied  and  without  improvements ;"  the  existence  of  a  valid  settle- 
ment or  improvement  is  therefore  fatal  to  the  timber  claim,  notwith- 
standing the  land  may  be  non-agricultural.  The  act  evidently  discrim- 
inates in  favor  of  a  bona  fide  settler,  irrespective  of  the  question  of  the 
character  of  the  land.  Section  4  of  the  act  also  provides  that  ^'nothing 
herein  contained  shall  prevent  any  agriculturist  from  clearing  his  land 
or  preparing  his  farm  for  tillage,"  and  it  has  all  the  force  of  a  declaration 
by  Congress  that  timbered  lands  are  subject  to  agricultural  settlement. 
Hence  the  character  of  the  soil  at  date  of  entry,  apart  from  the  char- 
acter and  value  of  the  trees  then  covering  it,  is  the  true  test  of  its  status 
as  agricultural  land. 

In  ruling  on  Tipton's  application,  you  have  held,  I  observe,  that  en- 
tries under  the  act  of  June  3, 1878,  *^  can  only  be  made  for  land  which 
is  wholly  unfit  for  cultivation,  after  the  timber  has  been  removed,"  and 
you  base  the  ruling-on  the  case  last  mentioned.  This  ruling  carries  that 
case  beyond  its  letter  and  spirit,  which  go  no  further  than  to  hold  that 
the  soil  must  be  "  unfit  for  ordinary  agricultural  purposes,"  in  order  to 
subject  it  to  sale  as  timber  land.    Such  is  the  correct  standard,  undoubt* 
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edly,  and  the  only  one  which  conld  be  properly  adopted  in  view  of  the 
law,  which  institutes  a  comparison  of  valaes  by  force  of  the  descriptive 
terms,  "  valuable  chiefly  for  timber,  but  unfit  for  cultivation.'^  A  similar 
comparison  is  made  in  the  mining  law  between  the  value  of  agricultural 
and  mineral  landj  and  its  application  is  not  at  all  difficult  in  the  admin- 
istration of  either  law.  For  instance,  if  a  timber  application  should 
cover  timbered  land  whose  soil  was  so  thin  or  so  poor,  or  whose  surface 
was  so  precipitous,  rocky,  or  broken,  as  to  unfit  it  for  raising  crops  in 
the  ordinary  manner  and  quantity,  it  would  be  valuable  chiefly  for  tim- 
ber. Or  again,  if  scattered  here  and  there  were  patches  of  arable  land, 
but  so  that  they  aggregated  a  less  quantity  than  those  parts  unfit  for 
cultivation,  the  tract  would  be  valuable  chiefly  for  timber.  But  if  all  or 
nearly  all  of  a  40-acre  tract  were  arable  land,'  it  should  be  segregated 
from  the  quantity  applied  for,  provided  there  were  a  settler  desirous  of 
taking  it.  The  burden  of  proof  must  be  on  the  timber  applicant  where 
the  issue  is  on  the  character  of  the  land ;  for  this  law  is  an  exception  to 
the  general  settlement  laws,  and  the  person  claiming  its  benefits  must 
show  that  his  case  comes  within  the  exception. 

Under  the  aforesaid  rules,  the  testimony  concerning  the  character  of 
the  land  covered  by  Tipton's  application  is  now  to  be  tested.  There 
appears  tx)  be  no  evidence  concerning  the  N.  i  of  the  NE  ^,  and  the 
question  is  as  to  the  character  of  lots  1,  2,  3,  and  4.  Much  of  the  testi- 
mony concerns  the  character  and  marketable  value  of  the  timber  on 
said  lots,  and  is  therefore  irrelevant.  Upon  the  whole,  I  reach  the  con- 
clusion that  the  major  part  of  lots  3  and  4  is  agricultural  land,  as  the 
local  officers  decided,  and  that  the  major  part  of  lots  1  and  2  is  rocky, 
hilly,  unfit  for  cultivation,  and  chiefly  valuable  for  timber.  Conse- 
quently Tipton's  application  should  be  canceled  as  to  lots  3  and  4. 

It  is  shown  by  the  testimony  that  Hughes  had  not  settled  on  the 
land  covered  by  his  homestead,  and  counsel  argue  that  the  award  of  lots 
3  and  4  should  not  be  made  to  him,  for  the  reason  that  he  has  not  a 
valid  claim.  There  is  no  award  by  this  decision  to  Hughes,  who  is 
heard  as  amicus  curue  only,  and  his  homestead  claim  must  be  adjudi- 
cated on  its  own  merits,  when  he  comes  to  prove  up  or  to  defend  his 
rights  in  a  contest. 

Yoor  decision  is  modified  accordingly. 


Xn.— UnSURVEYED  LAHDS. 

SETTLERS'  BIGHTS—FILlNa  OF  PLATS— '' JUMPING"  OF  CLAIMS. 

GommisHoner  MoFarland  to  Messrs.  Tice  &  Lyon^  Columbia^  Dak.y  Sep- 
tember 29, 1883. 

Gei^tlsmen  :  I  am  in  receipt  of  your  letter  of  the  19th  instant,  rela- 
tive to  the  rights  of  settlers  on  unsurveyed  lands.    You  state  that  num- 
bers of  bona  fide  settlers  are  upon  lands  which  have  been  surveyed  in  the 
4531  L  o 22 
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field,  but  that  the  plats  of  survey  will  not  be  filed  iu  local  office  before 
next  Febraary ;  that  sach  settlera  have  expended  all  their  means  in  im- 
provements, and  are  compelled  to  leave  their  claims  this  coming  winter 
or  starve.  You  ask  if  there  is  any  way  in  which  their  claims  can  be 
protected  from  being  "jumped '^  during  their  absence. 

In  reply,  I  have  to  advise  yon  that  settlers  on  unsurveyed  lands  are 
allowed  three  months  from  filing  of  plat  of  survey  in  the  local  land  office 
within  which  to  put  their  homestead  or  pre-emption  claims  of  record, 
and  their  rights  will  relate  back  to  date  of  settlement.  If,  duriug  the 
temporary  absence  of  such  settler  (provided  his  claim  is  made  of  record 
within  the  proper  time,  and  no  abandonment  is  shown),  another  party 
settles  on  the  land,  the  claim  of  the  first  settler  would  be  considered  as 
the  prior  one,  and  if  good  faith  is  shown  would  be  protected.  This 
office,  however,  cannot  undertake  to  prevent  the  "jumping"  of  any 
claim. 


Zin.**-TALEHTIHE  8CBIP. 
John  Fabson. 

Application  to  locate  this  scrip  on  a  certain  tract  in  Chicago  rejected  for  reasons 

given  in  previoos  decisions. 

Secretary  Teller  to  Commissioner  McFarland^  June  Sy  1883. 

Sm :  I  have  examined  the  matter  of  the  application  of  John  Farson 
to  locate  Valentine  scrip,  210  E.,  on  the  addition  to  fractional  Sec.  15, 
T.  39  K,  R.  14  B.,  3d  P.  M.,  in  the  city  of  Chicago,  EI.,  containing  11.61 
acres,  as  surveyed  by  Edward  Talcott,  in  1836,  on  appeal  from  your  de- 
cision of  April  19, 1882,  rejecting  the  application. 

The  township  was  surveyed  in  1821  (approved  1822),  and  said  frac- 
tional Sec.  15  was  then  surveyed  and  platted-*^Lake  Michigan  being  its 
eastern  boundary. 

Under  the  grant  to  the  State  of  Illinois,  by  act  of  March  2, 1827  (4 
Stat.,  234),  to  aid  <<  in  opening  a  canal  to  unite  the  waters  of  the  Dlinois 
River  with  those  of  Lake  Michigan,"  said  section  was  approved  to  said 
State  by  President  Jackson,  May  21, 1830. 

The  land  in  question  is  part  of  a  sand  bar  lying  opposite  to  Sees. 
10  and  15,  which  appears  from  the  record  to  have  been  formed  after 
the  survey  of  1821,  and  probably  after  the  transfer  of  said  fractional 
Sec.  15,  to  the  State.  The  status  of  this  sand  bar  in  respect  to  its 
being  public  land  of  the  United  States  has  been  repeatedly  considered 
in  your  ofBce  and  by  this  Department. 

Commissioner  Whitcomb,  in  a  letter  to  the  register  and  receiver,  of 
April  4, 1838,  referring  to  the  Talcott  survey  of  this  bar,  says: 

This  oflSce  has  no  official  knowledge  of  the  existence  of  any  such  pub- 
lic land,  and  has  never  authorized  any  survey  of  the  same,  it  being  as 
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represented  an  accretion  or  sand  bar  formed  since  the  original  survey 
in  1821. 

Commissioner  Wilson,  in  a  letter  dated  June  12, 1868,  says : 

The  survey  of  the  accumulated  sand  in  front  of  said  fractional  Sees. 
10  and  15,  being  addition  to  the  lands  originally  surveyed  in  1822,  and 
consequently  inures  to  Fort  Dearborn  Eeservation  in  Sec.  10,  and  the 
State  of  Illinois  under  canal  grant  in  Sec.  15. 

In  1875,  George  P.  Blanchard  applied  to  locate  this  same  11.61  acres 
with  the  same  kind  of  scrip  (Valentine  scrip,  Ko.  31,  E).  The  location 
was  rejected  by  your  oflBce  February  12, 1878. 

The  Commissioner  in  his  decision  says  that  <Hhe  land  was  not  public 
land,  and  that  the  Talcott  survey  was  unauthorized  and  not  binding 
upon  the  Government  He  further  held  that  the  first  survey  (1821) 
described  fractional  '^section  15  as  bounded  on  the  east  by  the  lake; 
and  there  being  no  evidence  showing  that  such  was  not  the  fact  so  far 
as  relates  to  section  15,  it  must  be  accepted  as  a  fact,  and  whatever 
accretions  have  been  made  to  said  section  passed  to  the  State  with  the 
section  under  the  grant  for  canal  purposes  in  1827." 

Britton,  Gray  &  Drummond  applied  to  locate  Valentine  scrip  159, 
£.,  on  that  part  of  the  sand  bar  lying  opposite  Sec.  10.  On  appeal 
to  this  Department,  my  predecessor,  Secretary  Schurz,  in  his  decision 
of  the  case  (February  28, 1879)  found  that  there  had  been  a  "  gradual 
accretion  of  land  from  the  lake  to  the  southwest  fractional  quarter  of 
Sec.  10,  between  the  years  1821  and  1836."  He  rejected  the  application 
to  locate  for  the  following  reasons,  viz: 

1.  The  tract  applied  for  is  not  public  land  of  the  United  States. 

2.  Valentine  scrip  is  not  locatable  on  this  class  of  lands. 

In  the  case  of  Merrifield  v.  Illinois  Central  Eailroad,  decided  by  me 
January  22  last,  the  same  piece  of  land  was  involved  as  in  the  case 
above  cited.  I  considered  fully  the  question  of  the  legality  of  the  Tal- 
cott survey,  and  held  that  it  was  unauthorized  and  invalid.  I  further 
held,  upon  the  merits,  that  said  tract  was  not  ^'  unoccupied  and  unap- 
propriated public  land  of  the  United  States,''  and  approved  of  the  de- 
cision of  Secretary  Sohurz  to  that  effect  in  the  Valentine  Scrip  ca^e. 

From  the  cases  which  I  have  already  referred  to,  and  the  opinions 
which  have  prevailed  respecting  the  character  of  this  land  from  the 
time  of  Commissioner  Whitcomb's  letter  in  1838  to  the  present,  it  would 
seem  that  it  ought  to  be  understood  by  this  time  that  the  tract  in  ques- 
tion, including  that  part  of  it  which  lies  opposite  to  Sec.  10,  is  not  pub- 
lic land  of  the  United  States,  and  therefore  not  the  subject  of  any  scrip 
location  whatever. 

Your  decision  rejecting  the  application  to  locate  in  this  case  is  af- 
firmed. 


DIVISION  D -PRIVATE  LAND    CLAIMS. 

I.— Arizona— Private  Claims. 

II  .—California — 

1.  Private  Claims. 

2.  Cost  of  Survey. 

III.— -Colorado— 

1.  Practice. 

2.  Private  Claims. 

IV. — Florida— Delivery  op  Patent. 
v.— Illinois— Private  Claim. 

VI.— Louisiana — 

1.  Delivery  of  Patent. 

2.  Form  of  Patents. 

3.  Practice — Appeal. 

4.  Private  Claims. 

5.  Succcss'on  Proceedings. 

VII.— New  Mexico— 

1.  Donations. 

2.  Practice — ^Appeal. 

3.  preliminary  Survey. 

4.  Private  Claims. 

VIII.— Oregon— Donations. 
IX.— Scrip  Cases. 

X.— Washington  Territory— 

1.  Donations. 

2.  Missionary  Occupancy. 

L— ABIZONA. 
PRIVATE    CiiAIMS. 

claim  under  act  of  february  5,  1875. 
Samuel  H.  Dbaohman. 

Claims  under  above  act  to  be  initiated  by  filing  same  wiih  register  and  receiver ; 
then  to  be  submitted  to  General  Land  Office  on  the  question  of  twenty  years'  oc- 
cupancy ;  if  decided  adversely  to  claimant  the  land  will  be  open  to  pre-emption 
or  homestead  ;  the  occupant^  at  date  of  act,  thongh  having  settled  within  less 
than  twenty  years,  to  have  prior  right. 

Register  and  receiver  should  act  jointly  in  cases  under  said  act. 

Commissioner  McFarland  to  register  and  receiver j  Tucson^  Ariz.^  July  23, 

1883. 

Gentlemen  j  I  am  in  receipt  of  the  letter  of  the  receiver  of  Octo- 
ber 19, 1882,  transmitting  the  affidavit  of  Samuel  H.  Drachman,  rel- 
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ativc  to  his  claim  No.  1,  under  the  act  of  February  5, 1875  (18  Stat, 
p.  305),  and  recommending  that  the  claimant  be  permitted  to  make  pay- 
ment in  cash  for  the  land  claimed  under  said  act. 

In  considering  said  recommendation  I  have  to  state  that  said  act  pro- 
Tides  that  claimants  thereunder  shall  file  their  claims  with  the  register 
and  receiver  of  the  United  States  Land  Office  for  the  district  in  which 
the  land  claimed  is  situated.  This  Mr.  Drachman  has  done.  His  case 
should  now  be  brought  before  this  office  upon  the  question  of  occupancy 
for  twenty  years  prior  to  February  5, 1875,  in  the  manner  pointed  out 
by  said  act.  If  this  question  of  occupancy  should  be  finally  decided 
adversely  to  said  Drachman  claim,  then  the  land  covered  thereby  will 
be  open  to  settlement  under  the  provisions  of  the  pre-emption  or  home- 
stead laws  of  the  United  States }  the  occupant  of  the  land  in  question 
at  the  date  of  said  act  of  February  5, 1875,  who  had  settled  thereon 
within  a  period  less  than  said  twenty  years  to  have  a  prior  right  to 
homestead  the  same. 

As  this  case  is  not  yet  before  this  office  upon  the  question  of  twenty 
years'  occupancy  as  contemplated  by  said  act,  and  consequently  no  final 
decision  upon  that  question  has  yet  been  rendered,  it  follows  that  the 
receiver's  recommendation  that  the  claimant  be  allowed  to  purchase  the 
land  claimed  by  him  at  this  stage  of  the  proceedings  is  premature,  be- 
ing sustained  neither  by  the  law,  nor  the  facts  in  the  case. 

The  law  contemplates  that  your  action  in  regard  to  the  claims  herein 
referred  to  should  be  joint,  and  therefore  it  is  expected  that  you  will 
hereafter  abstain  from  making  separate  recommendations  or  suggestions 
in  regard  thereto. 


proofs—act  of  februarys,  1875. 
Solomon  Warner. 

Proof  of  occupancy  should  be  definite ;  facts  shoald  be  required  to  be  proved,  and  not 
conclusions  of  witnesses  accepted. 

Where  proof  is  not  definite  and  sufficient,  register  and  receiver  should  summon  wit- 
nesses and  examine  them  orally,  on  interrogatories,  as  per  instructions  herein 
given. 

CommisHoner  McFarJand  to  register  and  receiver^  Tucson.  Ariz..  July 

31,  1883. 

Gentlemen  :  1  have  examined  the  papers  submitted  with  your  sep- 
arate reports  in  the  case  of  Solomon  Warner,  who  claims  lots  11  and  19 
in  Sec.  14,  T.  14  S.,  B.  13  E.,  Pima  County,  Arizona,  under  special  act  of 
Congress,  approved  February  5, 1875,  entitled  "An  act  to  grant  title  to 
certain  lands  in  the  Territory  of  Arizona"  (18  Stat.,  p.  305). 

These  papers  have  been  forwarded  here  for  the  purpose  of  obtaining 
a  patent  for  said  tracts  of  land  by  reason  of  twenty  years^  occupancy  or 
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possession  of  said  lots  prior  to  February  5, 1875,  by  said  Warner,  or 
those  under  whom  lie  claims. 

The  claimant  has  introduced  as  proof  in  this  case,  to  sustain  his  title 
to  said  lot  Ko.  11,  an  instrument  in  writing,  dated  July  1, 1849,  signed 
by  Jos4  Capistran. 

This  instrument  purports  to  sell  to  Jesus  Castro  lands  which  were 
granted  him  (Capistran)  by  the  supreme  government ;  but  does  not  in 
any  other  manner  indicate  what  lands  were  sold,  nor  is  a  grant  of  any 
land  to  Capistran  found  among  the  papers  in  this  case. 

On  the  23d  day  of  November,  1874,  Jesus  Castro  and  wife  by  deed 
conveyed  to  Dolores  Waltemath  a  tract  of  land  which  is  so  described 
as  to  identify  the  same  (as  to  some  of  its  boundaries)  as  said  lot  'So.  11, 
and  on  the  14th  day  of  December,  1875,  this  same  tract  of  land  was 
by  deed  conveyed  by  Dolores  Waltemath  and  husband  to  Solomon 
Warner. 

The  claimant  has  also  introduced  as  proof  in  this  case,  to  sustain  his 
title  to  said  lot  No.  19,  a  deed  dated  June  7, 1875,  from  Tomas  Blias 
and  wife  to  Samuel  Hughes^  and  a  deed  for  the  same  land  dated  July 
7, 1875,  from  Samuel  Hughes  and  wife  to  Solomon  Warner. 

The  proofs  accompanying  these  several  deeds  are  the  affidavits  of 
different  parties.  The  matters  sworn  to  by  these  affiants  are  general 
in  their  character,  being  in  substance  that  said  Warner  and  those 
under  whom  he  claims  have  occupied  said  lands  for  upwards  of  twenty 
years  prior  to  February  5, 1875. 

This  occupancy  or  possession  should,  in  my  judgment,  be  shown  in 
a  more  definite  manner.  Facts  should  be  proved,  and  not  the  conclu- 
sions of  the  witnesses  testified  to. 

The  joining  of  these  two  distinct  claims  in  one  action  is  another  em- 
barrassing feature  in  their  adjudication  by  this  office. 

Said  act  of  February  5, 1875,  authorizes  you  to  summon  witnesses,  ad- 
minister oaths,  and  take  testimony. 

This  provision  of  law  seems  to  impose  upon  you  the  duty  of  summon- 
ing witnesses  in  these  cases,  and  interrogating  them,  under  oath,  in 
regard  to  the  matters  involved. 

When  the  instructions  of  November  26, 1877,  under  said  act  of  1875, 
were  issued,  the  United  States  laud  office  was  at  Florence,  a  long  dis 
tance  from  the  lands  in  question,  and,  consequently,  for  the  convenience 
of  those  claiming  thereunder,  it  was  then  considered  proper  to  accept 
proof  in  the  form  of  an  affidavit ;  but  as  said  lands  are  now  near  to  your 
office,  and  as  the  affidavits  accompanying  the  proofs  in  these  cases  are 
not  deemed  sufficiently  defiilite  upon  those  points  which  are  considered 
material,  I  hereby  modify  said  instructions,  by  instructing  you  to  here- 
after examine  witnesses  orally,  under  oath,  and  reduce  the  questions 
propounded  and  answers  given  to  writing  in  all  cases  where  the  wit- 
nesses are  \^ithin  the  jurisdiction  of  your  office. 

In  order  to  enable  you  to  adjudicate  said  claims  separately  and  in  ac- 
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cordance  ^ith  said  instmctions  as  herein  modified,  I  return  herewith 
said  deeds  and  the  proo&  attached  thereto,  that  you  may  reopen  each 
case  and  fix  a  day  when  you  will,  at  tlie  office  of  the  register,  take  testi- 
mony relative  to  the  questions  to  be  adjudicated. 

After  giving  the  interested  parties  due  notice  of  the  action  taken  by 
you  pursuant  to  th6  modified  instructions,  you  will  thereafter  be  gov- 
erned in  your  official  action  thereon  by  the  provisions  of  said  act  of 
February  6, 1875,  and  the  rules  of  practice  now  in  force. 

In  the  examination  of  witnesses  as  herein  indicated  you  will  first  es- 
tablish their  competency  to  testify  by  having  them  testify  as  to  their  age, 
occupation,  place  of  residence  ftom  February  6, 1855,  to  February  6, 
1875 ;  and  particularly  as  to  their  knowledge  of  the  land  involved,  and 
how  such  knowledge  was  acquired. 

In  framing  the  questions  to  be  asked  of  each  witness  the  act  of  1875, 
and  the  instmctions  issued  by  this  office,  pursuant  thereto,  will  be  your 
guide. 

Each  question  should  be  so  worded  as  to  confine,  as  nearly  as  possi^ 
ble,  the  witness  to  those  things  within  his  own  knowledge. 

You  will  make  a  report  in  each  case  when  you  forward  here  the  tes- 
timony taken. 


ACT  OF  FEBBUABT  5.  l&T^^LANDS  MESEEVED. 

William  A.  MoDermott. 

Tho  offer  of  McDennott  to  file  declaratory  statement  was  properly  rejected.  The 
land  being  claimed  by  Haghes  and  others,  ^der  said  act  of  1875,  no  claim  can  be 
initiated  thereon  while  said  former  claims  remain  nnadjndicated. 

Commissioner  MoFarland  to  register  and  receiver ^  Tucson^  Ariz.^  January 

14, 1884. 

GBNTLEMI2N :  I  am  in  receipt  of  your  letter  of  the  20th  ultimo  trans- 
mitting papers  on  appeal  from  your  action  refusing  to  allow  William  A. 
McDermott  to  file  a  declaratory  statement  under  the  provisions  of  the 
pre-emption  act  of  September  4, 1841,  covering  the  E.  ^  of  NE.  ^  of  Sec. 
3,  and  W.  J  of  IJW.  J  of  Sec.  2,  T.  14  S.,  E.  1  E.,  in  the  district  of  lands 
sabject  to  sale  at  your  ofOice. 

It  appears  by  said  papers  that  you  base  your  refusal  to  allow  said 
filings  upon  the  grounds  that  the  tracts  of  land  covered  by  said  declara- 
tory statement  are  reserved  by  virtue  of  the  provisions  of  the  act  of 
February  5, 1875  (18  Stat.,  p.  305),  by  reason  of  certain  claims  having 
been  filed  pursuant  thereto,  which  have  not  yet  been  finally  adjudicated 
and  settled,  and  consequently  cannot  be  now  disposed  of  under  said  act 
of  1841. 

It  is  shown  by  evidence  on  file  here  that  claims  under  said  act  of  1875 
were  filed  February  3, 1876  (covering  nearly  all  the  land  in  question), 
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by  Samnel  Hughes,  Frentino  Cota,  Leonardo  Komero,  Juan  Jos6  Orti£y 
and  Francisco  Bomero. 

These  claims  have  not  yet  been  adjudicated  and  their  validity  deter- 
mined. 

Said  act  of  1875,  where  the  title  of  the  claimant  is  found  to  be  valid, 
as  therein  provided,  relinquishes  the  title  of  the  United  States  to  the 
land  claimed  and  makes  a  grant  of  the  same  to  such  claimant 

In  view  of  this  legislation  no  claim  can  be  initiated  to  the  land  in 
question,  under  said  act  of  1841,  while  the  claims  of  Hughes  and  others 
are  in  their  present  condition. 

Yonr  action  in  rejecting  said  filing  is  therefore  sustained  and  yon  ^ill 
so  notify  Mr.  McDermott,  and  at  the  same  time  advise  him  of  his  right 
of  appeal  from  this  mling  to  the  honorable  Secretary  of  the  Interior. 


n.— CALIFOBHIA. 

1.  PBIVATB  CliAIMS. 

MOTION  FOB  BEHEARINQ, 

BaNcho  El  Sobbante. 

The  matters  prefiented  not  bringitig  the  case  within  the  rules  nnder  which  rehearings 
are  granted,  and  no  ground  being  discovered  which  npon  the  principles  applicable 
to  new  trials  wonld  Justify  opening  the  case,  motion  denied. 

The  merits  of  the  decision  having  been  argued  at  length  by  counsel,  are  also  oonsid- 
ered,  and  Xx^  reason  found  for  dissent  from  the  conclusions  reached  therein. 

Secretary  Teller  to  Commissioner  McFarlandy  April  4, 1883. 

SlB  :  The  decision  in  this  case  upon  its  merits  was  rendered  by  my 
predecessor  on  appeal  from  your  office  February  23, 1882. 

A  petition  for  a  rehearing  on  behalf  of  said  rancho  was  made  and 
filed  on  the  17th  day  of  April  thereafter. 

April  28, 1882,  a  motion  to  dismiss  the  motion  for  a  rehearing  was 
made  by  counsel  for  contestants  and  a  printed  brief  filed. 

On  the  7th  day  of  March,  1883,  an  oral  argument  was  made  before 
me  in  behalf  of  the  petition  for  a  rehearing. 

I  have  considered  such  argument  and  the  brief  submitted  therewith. 
The  case  presented  does  not  bring  it' within  the  rules  upon  which  re- 
hearings  are  generally  granted,  nor  do  I  think  that  any  ground  is  dis- 
closed that,  under  the  rules  and  the  well-established  principles  relating 
to  new  trials,  would  justify  me  in  opening  the  case  and  directing  a 
rehearing. 

Counsel  for  the  petition,  in  his  oral  argument  and  brief  submitted  at 
that  time,  dwelt  at  length  upon  the  merits  of  my  predecessor's  decision. 
I  have  considered  said  argument  and  brief  in  that  respect  also,  and 
have  taken  occasion  to  examine  the  briefs  and  papers  laid  before  my 
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predecessor  at  the  time  of  his  said  decision ,  and  see  no  reason  to  dis- 
sent from  the  general  conclusions  and  result  reached  by  him. 
The  motion  for  a  rehearing  is  denied. 


APPLICATION  TO  REOPEN  CASE,  ETC, 
Eancho  Las  Yibgenes. 

Where  tbe  application  raises  the  same  question  formerly  considered,  all  parties  in- 
terested having  had  full  opportunity  to  be  heard  and  produce  testimony,  and  no 
new  matter  of  law  or  fact  is  presented,  all  having  beeu  fully  investigated,  the 
case  must  be  held  definitely  settled  and  reopening  denied. 

Secretary  Teller  to  CammisHoner  McFarlandy  July  2, 1883. 

Sm :  You  transmitted,  under  date  of  the  22d  instant,  for  my  consid- 
eration, the  protest  of  D.  M.  Yejar  and  others,  claiming  to  be  owners  or 
to  have  interests  in  the  Bancho  Las  Yirgenes,  in  Los  Angeles  County, 
California,  against  the  approval  of  the  survey  of  said  rancho  as  di- 
rected by  Secretary  Kirkwood's  decision  of  June  10, 1881,  and  asking 
for  permission  to  introduce  further  evidence  in  the  case.  They  allege 
that,  in  their  opinion,  the  testimony  taken  at  the  hearing  in  December, 
1880,  as  to  the  location  of  the  point  of  beginning  of  the  juridical  pos- 
session of  said  rancho  was  either  misunderstood  by  the  interpreter  or 
improijerly  interpreted  by  him,  and  that  it  differently  located  said  point 
from  the  location  found  by  my  predecessor's  decision. 

The  facts  re8i>ecting  this  rancho  and  the  seveial  surveys  thereof  are 
minutely  detailed  in  your  several  reports  thereon  to  this  Department. 
It  appears  that  a  survey  of  the  rancho  was  made  in  1875,  which  was 
not  adopted,  and  another  was  made  in  1876,  both  by  United  States 
Deputy  Surveyor  Goldsworthy.  The  second  survey  was  published  and 
not  objected  to,  and  was  approved  by  the  surveyor-general  in  1877, 
and  returned  to  your  office  for  appropriate  action.  In  July,  1878,  it 
was  set  aside  by  Secretary  Schurz,  chiefly  for  its  supposed  erroneous 
location  of  '<  Cruz  de  Tapia,''  the  place  of  beginning  of  the  juridical  pos- 
session of  the  original  grant  of  Las  Yirgenes,  and  he  directed  a  new 
survey  in  accordance  with  the  specific  boundaries  set  forth  in  the  act  of 
juridical  possession,  commencing  at  the  place  referred  to  as  <^  Cruz  de 
Tapia.''  In  December,  1879,  the  surveyor-general  returned  to  your 
office,  with  his  approval,  the  plat  of  said  new  survey  and  the  field-notes 
thereof,  made  by  United  States  Deputy  Surveyor  Minto.  Subsequently 
certain  descendants  of  the  confirmee  of  the  lands  intended  to  be  em- 
braced in  the  rancho  filed  a  protest  against  said  survey,  representing 
that  it  excluded  therefrom  their  settlements  and  improvements  in  that 
it  located  ^'  Cruz  de  Tapia"  at  a  different  point  from  where  it  in  fact 
was,  and  thereupon,  October  22, 1880,  Secretary  Schurz  directed  an  in- 
vestigation to  be  made  by  the  surveyor-general  to  ascertain  its  correct 
location.    June  10, 1881,  Secretary  Kirkwood,  in  view  of  the  testimony 
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sabmitted  at  said  investigation  and  of  all  the  papers  in  the  case,  and 
concurring  in  the  conclusions  reached  by  you,  as  stated  in  yonr  letter 
of  May  I3th  preceding,  located  ^<Cruz  de  Tapia"  at  a  named  point,  and 
directed  that  the  Minto  survey  be  set  aside  and  that  a  new  one  be  made 
in  accordance  with  his  findings.  The  survey  was  made  accordingly. 
Subsequently  one  Miguel  Leonis  and  others  moved  for  a  reopening  of 
the  case,  which.  May  8, 1882,  upon  consideration  of  all  the  facts,  I  de- 
nied, holding  that  no  sufficient  reasons  were  presented  for  any  modifi- 
cation of  the  instructions  upon  which  the  survey  was  based,  or  for  the 
survey. 

The  chief  question  in  all  these  proceedings  involved  the  correct  loca- 
tion of  "  Cruz  de  Tapia,''  the  place  of  beginning  of  the  juridical  pos- 
session of  the  original  grant  of  Las  Yirgenes,  and  this  review  of  the 
case  shows  the  earnest  efforts  of  your  office  and  of  this  Department  in 
that  respect,  and  with  what  caution  conclusions  have  been  reached. 

The  present  proceeding  again  raises  the  same  question.  All  the  par- 
ties in  interest  have  heretofore  had  full  opportunity  to  submit  their 
views  with  such  testimony  as  they  saw  fit.  Ko  new  matter  of  law  or 
of  fact  is  [iresented.  The  protest  and  petition  set  forth  the  views  of  the 
petitioners  only,  and  the  facts  they  allege  are  not  under  oath.  As  all 
these  matters  have  been  heretofore  fully  investigated  and  considered, 
and  as  I  find  nothing  in  the  case  to  justify  its  reopening,  it  must  be  held 
definitely  settled  by  the  former  action  of  this  Department.  The  protest 
is  therefore  dismissed ;  the  petition  is  denied. 


OX   MOTION   FOB   HEVIEW    OF    DECISION   BT   SECRETARY   SCHURZ, 

MARCH  3, 1881. 

Pueblo  Lands  of  San  Fbanoisco. 

The  right  to  the  Pueblo  title  and  possession  rests  in  the  city  of  San  Franciaco  by 
Judicial  confirmation. 

The  description  of  the  land  confirmed  being  ''so  much  of  the  extreme  upper  portion 
ofthepeninsula,  above  ordinary  high- water  mark,  •  •  •  as  will  contain  an  area 
of  4  square  leagues ;  said  tract  being  bounded  north  and  east  by  the  Bay  of  Sau 
Francisco,  on  the  west  by  the  Pacific  Ocean,"  ^c,  the  line  intended  must  be  taken 
to  be  the  line  of  ordinary  high- water  mark  of  the  hay  and  the  ocean  properj  cross- 
ing the  mouths  of  creeks  and  estuaries  and  including  the  same  and  the  shores 
thereof,  although  lying  below  the  line  of  ordinary  high  tide. 

The  decision  of  Secretary  Schurz,  making  the  ''Bed  Line  Map"  the  basis  of  the  sar- 
Yey  directed  thereby,  did  not  require  it  to  be  inflexibly  adhered  to,  but  required 
the  tide  line  of  the  bay  to  be  followed  and  not  that  of  the  banks  of  estuaries  and 
streams. 

Compliance  with  former  decision  directed. 

Secretary  Teller  to  Commissioner  McFarlandj  July  12, 1888. 

Sib  :  I  have  considered  a  motion  for  review  of  the  decision  rendered  by 
Mr.  Secretary  Schurz,  March  3, 1881,  in  the  matter  of  the  survey  of  the 
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Pueblo  lands  of  Sau  Francisco,  setting  aside,  as  to  the  particulars 
named,  what  is  known  as  the  Stratton  survey,  executed  in  1867,  and  di- 
recting a  new  survey  of  the  line  of  high-water  mark  on  the  Bay  of  San 
Francisco,  taking  as  a  basis  what  is  designated  as  the  ^'Red  Line"  of 
the  original  shore,  as  delineated  by  authority  of  an  act  of  the  legislature 
of  California,  approved  Maich  26, 1851. 

The  motion  for  review  was  duly  presented  under  the  permission  of 
the  Department  in  April,  1881,  with  a  request  that  the  matter  of  argu- 
ment be  left  open  for  the  consideration  of  whatever  questions  might 
arise  in  the  further  progress  of  the  case,  and  was  formally  renewed  in 
September,  1882,  by  counsel  for  the  parties  interested  in  the  approval 
of  the  Stratton  survey,  and  after  full  oral  and  written  argument  the 
whole  case  has  been  regularly  submitted  for  my  decision. 

Having  complete  jurisdiction  of  the  case,  as  shown  by  the  authorities 
cited  on  page  4  of  the  former  decision — alsoMaguire  v.  Tyler  (1.  Bl.,  195, 
and  8  Wall.,  650),  Van  Eeynegan  v.  Bolton  (95  U.  S.,  33),  Snyder  v. 
Sickles  (98  XJ.  S.,  203),  and  other  cases — I  propose  to  give  such  direc- 
tion in  the  matter  as  will  lead  to  an  intelligent  execution  of  the  survey, 
at  the  same  time  limiting  the  expression  of  my  views  to  the  exact  points 
presented  by  the  pending  application. 

The  right  to  the  Pueblo  title  and  possession  rests  in  the  city  of  San 
Francisco,  by  judicial  confirmation,  sanctioned  and  ratified  by  legisla- 
tive grant.  (Trenouth  v.  City  and  County  of  San  Francisco,  100  F.  S., 
251.)  The  case  just  cited  contains  not  only  a  clear  and  concise  state- 
ment of  this  particular  grant,  but  of  the  Mexican  custom  and  law  in 
which  such  title  originated.  The  acts  of  Congress  referred  to  are  those 
of  July  1, 1864  (13  Stat.,  333),  and  March  8, 1866  (14  Stat.,  4),  the  latter 
of  which  released  all  claims  of  the  United  States  upon  certain  trusts, 
and  by  direct  reference  to  the  decree  of  the  circuit  court  of  the  United 
States  rendered  May  18, 1865,  which  specified  the  boundary  calls  of  the 
grant. 

The  descriptive  language  of  the  decree  is  this : 

The  land  of  which  confirmation  is  made  is  a  tract  situated  within  the 
connty  of  San  Francisco,  and  embracing  so  much  of  the  extreme  upper 
portion  of  the  peninsula  above  ordinary  high- water  mark  (as  the  same 
existed  at  the  date  of  the  conquest  of  the  country,  namely,  the  7th  of 
July,  A.  D.  1846),  on  which  the  city  of  San  Francisco  is  situated,  as  will 
contain  an  area  of  four  square  leagues ;  said  tract  being  bounded  on  the 
north  and  east  by  the  Bay  of  San  Francisco,  on  the  west  by  the  Pacific 
Ocean,  and  on  the  south  by  a  due  eastaud-west  line  drawn  so  as  to  in- 
clade  the  area  aforesaid. 

All  material  questions  relating  to  this  boundary  are,  as  I  understand 
the  case,  now  settled,  except  the  single  inquiry  whether  or  not  in  run- 
ning along  the  line  of  ordinary  high-water  mark  of  the  ocean,  and  es- 
pecially of  the  bay,  the  main  shore  or  coast  line  of  such  body  of  water, 
identified  by  its  larger  description,  shall  be  followed,  cutting  across 
the  mouths  of  streams,  estuaries,  and  creeks  which,  intersecting  the  body 
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of  the  peninsula,  find  their  entrance  into  the  said  ocean  or  bay;  or 
whether  such  estuaries  as  also  fall  below  high  tide  shall  be  segregated 
by  following  up  the  tide  line  on  one  side  and  down  on  the  other,  so  as 
to  map  them,  as  it  were,  as  a  part  of  the  sea,  and  to  measure  only  the 
land  surface  thus  articulated  and  segregated,  to  obtain  the  area  called 
for  by  the  grant. 

My  predecessor  held  that  the  former  was  intended  by  the  decree  and 
expressed  its  true  construction.  The  applicants  for  review  adhere  to 
and  insist  upon  the  latter  interpretation. 

Mission  Creek,  so  called,  running  into  Mission  Bay,  an  interior  part 
or  portion  of  the  Bay  of  San  Francisco,  presents  the  principal  locality 
of  the  controversy ;  although  several  other  streams  are  also  affected  by 
the  tidal  flow,  and  strips  of  land  along  their  banks  are,  or  were  in  1846, 
submerged  by  the  ordinary  high  tides.  All  these  lands  are  now  re- 
claimed, and  covered  by  the  streets,  blocks,  and  buildings  of  the  city. 
It  is  sufficient  for  this  case  to  fix  the  meaning  of  the  decree  as  to  Mis- 
sion Greek ;  for,  if  that  be  excluded  as  a  boundary,  all  the  other  streams 
and  lesser  channels  will,  by  the  same  rule,  fall  within  the  exclusion. 

It  is  broadly  contended  that  the  controlling  words  of  the  decree  are 
those  first  occurring,  viz,  "  embracing  so  much  •  •  •  above  ordi- 
nary high  water  mark  •  ♦  ♦  as  will  contain  an  area  of  four  square 
leagues ; "  that  this  is  descriptive  of  the  lands  with  reference  to  every 
part  and  parcel  of  the  same  wherever  situated,  and  draws  to  itself  every 
subsequent  mention  of  boundary,  so  as  to  compel  us  to  treat  all  the 
waters  below  high  tide  in  any  part  of  the  peninsula  as  forming  <'  arms 
of  the  sea,"  which  must  be  considered  as  a  part  of  the  sea  named  for 
boundary,  and  ^^  meandered "  out  for  quantity,  in  obtaining  the  area 
which  governs  the  location  of  the  south  line  of  the  grant.  Others  con- 
cede that  possibly  the  fact  of  navigability  of  the  estuary  may  hare  some 
bearing,  but  claim  that  if  the  stream  was  navigable  it  necessarily  forme^l 
a  part  of  the  bay  called  for,  and  its  high-tide  line  mnst  be  taken  in  sur- 
veying out  the  land. 

To  my  mind  both  these  views  are  extreme,  and  at  variance  with  the 
intent  and  language  of  the  decree.  These  first  words  of  description  are 
of  the  land  as  "  a  tract,"  a  "  portion  of  the  peninsula  "  referred  to  as  a 
whole,  by  reference  to  its  situation  "  above  ordinary  high  water"  of  the 
surrounding  ocean  and  bayj  description  of  the  land  as  such  "  penin- 
sula," and  only  intended  to  set  out  the  location  and  situs  of  the  grant, 
lying  there  as  a  portion  of  country  within  well-known  natural  water 
boundaries  and  rising  above  their  ordinary  lines  of  high  tide.  This 
peninsula  was  confirmed  as  a  tract  granted  for  municipal  purposes,  for 
the  uses  of  a  prospective  and  growing  city,  which  at  date  of  confirma- 
tion had  already  adiieved  more  than  its  early  promise.  Manifestly, 
such  a  grant  must  take  whatever  is  inland  with  respect  to  the  bodies  of 
water  surrounding  it — whatever  might  or  should  attach  to  its  muni- 
cipal uses — and,  if  traversed  by  a  water  course,  everything  not  strictly 
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belonging  to  the  public  easement,  to  the  jus  publicum  as  recognized  by 
the  law  of  nations,  would  naturally  fall  within  the  municipal  right.  To 
change  or  limit  this  natural  and  persuasive  presumption  of  intent, 
words  of  clear  and  unmistakable  import  must  be  used;  not  words  which 
may  reasonably  find  full  interpretation  in  the  opposite  view. 

Now,  when  we  look  at  the  calls  for  boundary  there  is  no  ambiguity, 
no  doubtful  phraseology :  '^  Said  tract  being  bounded  on  the  north  and 
east  by  the  Bay  of  San  Francisco,  on  the  west  by  the  Pacific  Ocean.'' 
The  "  tract ''  bounds  upon  the  ^^bay^  and  ^^ocean,^  not  upon  estuaries, 
creeks,  and  streams  intersecting  such  tract,  even  though  they  be  navi- 
gable, and  technically  termed  <^  arms  of  the  sea." 

I  have  examined  the  fall  list  of  authorities  cited  and  brought  to  my 
attention  at  the  argument  and  subsequently,  and  have  no  question  to 
raise  respecting  them  in  a  case  to  which  they  apply.  Those  on  which 
great  stress  is  laid  are  Hunt's  Law  of  Boundaries,  16, 17 ;  8th  Alabama, 
1  to  24;  16  Peters,  251,  266,  267;  6  Cowan,  618,  540;  2  Wallace,  690; 
94  U.  S.,  324.  In  all  these  cases  the  arm  of  the  sea,  or  the  stream  itself, 
was  the  given  boundary,  and  the  only  thing  decided  was  that  the  title 
reached  only  to  high-water  mark;  all  beyond  that  resting  in  the  rights 
of  riparian  proprietorship,  subject  to  the  public  easement. 

But,  as  before  stated,  this  is  another  case.  Here  the  boundary  is  not 
the  stream, but  the  bay;  consequently  the  " ordinary high-water  mark" 
must  be  the  high- water  mark  of  the  shore  as  pertaining  to  the  sea,  and 
not  the  high-water  mark  of  the  bank  as  pertaining  to  a  river  or  stream. 
So  that,  although  Mission  Creek  is  alleged  to  have  been  as  well  a  tidal 
inflow  as  an  outlet  for  the  inland  waters,  it  nevertheless  falls  within 
banks  instead  of  resting  upon  shores,  and  must  be  considered  an  in- 
land water  for  all  purposes,  being  far  within  the  rule  laid  down  in 
United  States  v.  Grush  (6  Mason,  290),  and  clearly  covered  by  the  late 
case  of  United  States  v.  Steam  Vessels  (No.  141,  October  term,  1882). 

To  the  foregoing  may  be  added  the  rule  long  since  established  by  the 
United  States  Coast  Survey,  as  communicated  by  the  Superintendent 
under  date  of  8th  ultimo,  in  response  to  my  request  for  information  on 
the  subject.    I  subjoin  his  letter: 

U.  S.  Coast  and  Geodetic  Survey  Office, 

Washington^  June  8, 1883. 

Sib:  In  further  illustration  of  the  statement  made  by  this  office  under 
date  of  June  5,  in  answer  to  your  letter  dated  May  31, 1883,  concerning 
the  practice  of  this  office  in  defining  the  inner  boandaries  or  outlines  of 
bays  when  the  same  are  interrupted  by  the  mouths  of  estuaries,  rivers, 
or  creeks,  I  submit  the  following  additional  statement: 

This  office  has  long  since  had  occasion  to  adopt  definite  rules  in  that 
respect  for  the  purpose  of  making  estimates  for  projected  work  and 
giving  account  of  work  done. 

The  rule  adopted  is  to  draw  the  line  between  high- water  mark  of  the 
nearest  points  of  land  on  each  side  of  the  interruption  in  continuation 
of  the  general  outline. 

Thus,  making  use  of  familiar  illustrations  on  the  Atlantic  coast,  the 
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general  coast  line  is  measured  from  Point  Judith  to  Montauk  Point ; 
from  Coney  Island  to  Sandy  Hook ;  from  Gape  May  to  Gape  Henlopen ; 
from  Gape  Charles  to  Gape  Henry.  On  the  Pacific  coast  from  ]?oint 
Lobos  to  Point  Bonita  (San  Francisco  entrance),  &c. 

Descending  to  smaller  features :  In  Long  Island  Sound  the  limits  of  the 
soand  are  defined  by  measuring  across  the  mouth  of  the  Thames  River 
from  high-water  at  Eastern  Point  to  Quinipeag  Socks;  across  the  mouth 
of  the  Connecticut  River  from  high-water  mark  at  Griswold's  Point 
^Lyme)  to  Lynde's  Point  (Say  brook);  in  Delaware  Bay,  across  Mahon's 
River  between  the  opposite  points  of  marshes.  By  the  same  rule  we 
define  the  limits  of  Mission  Bay.  near  San  Francisco,  by  drawing  the 
line  across  Mission  Greek  over  the  projecting  points  of  marsh  on  each 
side. 

It  appears  needless  to  multiply  illustrations,  and  I  trust  that  I  have 
succeeded  in  setting  forth  the  rule  and  practice  of  this  oflice. 
Very  respectfully,  yours, 

J.  E.  HILGAED, 

Superintendent 

Hon.  Henby  M.  Teller, 

Secretary  of  the  Interior ^  WasMngton^  D,  C. 

From  the  foregoing  it  will  be  seen  that  although  no  suggestion  waB 
made  to  him  as  to  localities,  the  inquiry  being  in  the  most  general  terms, 
the  superintendent  has  instanced  this  very  case  as  illustrative  of  the 
accepted  rule.  It  can  hardly  be  claimed,  therefore,  that  a  call  for  San 
Francisco  Bay,  being  a  larger  description  than  Mission  Bay,  will  de- 
mand the  inclusion  of  an  estuary  of  the  latter  which  by  the  ordinary 
rules  of  boundary  has  been  excluded  from  other  designation  than  that 
of  a  mere  creek  flowing  into  the  lesser  bay,  but  actually  considered  as 
forming  no  portion  of  such  bay  designated  as  a  distinctive  body  of 
water. 

Let  it  be  supposed  for  farther  illustration  that  instead  of  penetrating 
the  peninsula  for  a  short  distance,  Mission  Greek  had  held  by  the  same 
course  and  width,  within  its  own  banks,  entirely  across  the  land  and 
connected  as  a  channel  with  the  Pacific  Ocean  on  the  west.  Would  it 
in  such  case  be  claimed  that  this  channel  formed,  as  an  arm  of  the  sea, 
one  of  the  boundary  calls  of  the  decree  ?  Manifestly,  not ;  but  the 
line  of  the  shore  would  be  followed  around  the  peninsula,  catting  both 
mouths,  in  continuation  of  the  general  course  of  the  high- water  bound- 
ary of  the  entire  tract.  And  if  this  be  so,  it  must  follow  that  the  lesser 
incident  of  an  intersecting  channel,  within  such  banks  on  the  one 
side  cannot  operate  to  require  its  notice  as  a  boundary,  and  an  exclu- 
sion of  its  area  from  the  quantity  of  the  grant. 

I  am  aware  that  I  have  extended  the  consideration  of  this  point  to 
an  unusual  length ;  but  in  view  of  its  importance  and  of  the  time  and 
labor  expended  in  its  discussion,  as  well  as  of  the  misapprehension  which 
it  seems  to  me  must  exist  in  the  minds  of  counsel  who  have  appeared 
in  support  of  the  Stratton  survey,  I  have  thus  sought  to  set  at  rest  the 
conflicting  theories  concerning  it.  To  me  it  is  plain  that  the  confirma- 
tion extends  to  the  high-water  mark  of  the  shore  of  the  bay,  leaving 
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entirely  oat  of  the  intention  of  the  decree  any  reference  whatever  to 
the  inland  channels  of  the  streams  intersecting  the  granted  peninsnla  ^ 
that  the  acyndication  of  the  boundary  goes  to  the  settlement  of  the 
rights  of  the  city,  not  only  by  relation  as  of  the  date  of  filing  of  the  pe- 
tition with  the  Board  of  Land  Commissioners,  but  that  it  goes  to  "  the 
title  of  the  claimant  as  it  existed  npon  the  acqaisition  of  the  country" 
(Beard  v.  Federy,  3  Wall.,  478).  This  adjudication  necessarily  post- 
pones the  State,  even  in  the  exercise  of  her  tide- water  sovereignty,  to 
the  rights  of  these  claimants  under  the  city ;  and  but  for  the  public 
character  of  the  works  made  by  or  under  State  authority  to  improve 
the  public  easements  and  water  front  of  the  city,  which  works  have 
also  been  cooperated  in  by  the  city  herself,  the  title  might  probably  be 
held  to  extend  through  riparian  proprietorship  to  the  present  line  and 
shores  of  the  bay. 

But,  fortunately,  there  is  no  need  to  extend  this  question  to  that  limit. 
The  one  thing  for  this  Department  is  to  find  such  shore  line  of  high  water 
as  it  existed  in  1846.  To  this  end  my  predecessor  directed  that  the 
^'  Bed  Line  Map  "  be  made  the  basis  of  the  survey.  I  do  not  regard  this 
as  commanding  an  inflexible  adherence  to  such  map,  but  construe  it  as 
intending  to  require  that  the  former  shore  of  the  bay  be  followed,  and 
not  the  banks  of  estuaries  and  streams.  If  at  any  point  the  red  line 
traverses  the  land  above  the  tide  line,  manifestly  the  tide  line  must  be 
the  boundary.  So,  also,  where  the  line  may  chance  to  lie  beyond  the 
shore  out  in  the  water  of  the  bay,  the  tide  line  must  still  govern.  But  fol- 
lowing such  tide  line  in  its  general  course  aloug  the  shore  as  it  then  ex- 
isted, it  must  cross  the  mouths  of  these  estuaries,  including  Mission 
Creek,  at  the  points  where  the  banks  of  the  stream  came  down  to  the 
bay,  though  such  banks  may  have  been  composed  of  marsh  lands  and 
were  subject  to  tidal  overflow  as  banks  of  the  streams. 

It  is  objected  that  this  creek  was  from  140  to  270  feet  in  width,  and 
navigable.  So,  many  streams  are  miles  in  width  navigable,  and  below 
high  tide  for  many  miles  fiom  their  mouths ;  but  they  are  not  excluded 
from  the  area  of  tracts  of  land  bounded  by  the  shores  of  the  superior 
bodies  of  water  into  which  they  flow  at  various  angles.  My  predeces- 
sor intended  simply  to  direct  that  Mission  Greek  be  not  made  an  ex- 
ception to  this  general  rule. 

It  is  alleged  that  the  same  was  declared  navigable  by  act  of  the  State 
legislature  March  31, 1854.  I  am  unable  to  perceive  in  this  fact  any 
support  for  the  theory  that  it  was  regarded  as  a  part  of  the  bay.  The 
language  of  the  statute  is  that  ^^  the  creek  known  as  Mission  Greek  in 
the  county  of  San  Francisco,  from  its  mouth  as  far  as  the  tide  flows, 
shall  be  declared  a  navigable  stream."  It  is  designated  as  a  creek,  de- 
scribed as  within  the  county,  referred  to  as  having  a  mouth,  and  de- 
clared to  be  a  stream.  By  sections  2  and  3  of  the  same  act  it  is  again 
identified  as  a  creek. 

This  statute  in  Itself  shows  the  opinion  of  the  State  legislature  to 
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have  been  accordiDg  to  the  actual  fact;  not  that  this  creek  formed  a 
part  of  the  Bay  of  San  Francisco,  and  a  boundary  of  the  peninsula,  but 
that  it  was  an  inland  stream  within  the  body  of  the  county ;  and  the 
court  of  sessions  was  expressly  authorized  by  the  act  to  license  bridges 
and  ferries  across  such  stream,  provided  navigation  should  not  be 
thereby  impeded.  Had  this  been  deemed  a  body  of  water  instead  of  a 
stream,  its  mouth  would  have  been  denominated  an  entrance,  and  all 
the  descriptive  terms  would  have  corresponded  to  the  proper  appella- 
tion of  a  bay,  gulf,  or  sound,  as  the  case  might  be.  I  cannot  conceive 
how  a  claimant  under  the  State  can  set  up  a  construction  so  plainly  at 
variance  with  what  was  obviously  the  legislative  understanding  in  de- 
fining this  water  as  a  stream,  known  as  a  creek,  and  made  subject  to 
bridging  and  ferriage,  with  a  saving  only  of  the  easement  attaching  to 
other  navigable  streams. 

I  might  here  dismiss  this  review,  without  alluding  to  the  partial  ex- 
ecution of  the  order  of  my  predecessor;  to  the  liberties  taken  with  his 
instructions  by  the  late  surveyor- general ;  and  to  the  repeated  eflforts 
of  various  parties  to  force  the  Department  to  an  acquiescence  in  the  sub- 
sequent proceedings  had  and  reported.  I  have  only  to  say  that  I  do 
not  look  with  favor  upon  an  attempt  to  carry  into  eflfect  by  inference 
and  evasive  construction  the  execution  of  a  survey  so  manifestly  at 
variance  with  both  the  letter  and  spirit  of  the  directions  of  the  former 
head  of  this  Department. 

It  is  said  that  great  interests  are  involved,  calling  for  intervention  or 
such  recognition  as  to  incline  me  to  listen  to  appeals  of  various  prop- 
erty owners  under  title  granted  by  the  State  of  California.  I  am  not 
unaffected  by  proper  considerations,  where  large  and  material  interests 
must  sufTer  from  official  action,  yet  being  but  the  minister  of  the  law, 
C9.nnot  yield  my  convictions  of  duty  to  favor  such  interests,  however  or 
in  whomsoever  vested.  But  here  are  opposing  interests,  each  clamor- 
ing for  interposition.  I  can  but  execute  the  decree  of  the  authorities 
confirming  the  grant,  construing  whatever  of  doubt  it  may  present  ac- 
cording to  my  best  individual  and  official  judgment. 

If  the  claimants  under  the  State  have  a  valid  title,  it  is  the  duty  of 
the  Department  to  recognize  that  fact,  no  matter  how  great  the  injury 
to  those  holding  under  the  Pueblo  title.  The  latter  have  occupied 
and  improved  the  lands  in  controversy  by  the  erection  of  fine  and  val- 
uable buildings.  They  have  become  the  homes  of  a  large  number  of 
persons  of  small  means,  who  acquired  their  title  through  the  Pueblo 
title,  and  who  for  years  lived  in  ignorance  of  any  adverse  claims.  The 
claimants  under  the  State  rely  upon  their  naked  legal  rights,  and  de- 
maud  their  recognition  by  the  Department,  without  reference  to  the 
hardships  such  recognition  will  cause  to  those  bona  fide  purchasers  un- 
der the  Pueblo  title.  As  before  stated,  it  is  my  duty  to  recognize  the 
legal  rights  of  the  State  claimants  if  clearly  established ;  but  it  is  also 
my  duty  to  require  sufficient  and  convincing  proofs  of  such  rights  be* 
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fore  renderiDg  a  decision  tbat  will  disturb  titles,  and  deprivo  the  occu- 
pants of  their  lands,  their  homes,  and  their  places  of  business.  This 
Department  can  and  ought  to  take  cognizance  of  the  fact  that  long  be- 
fore the  claimants  had  made  a  pretense  of  ownership  the  occupants 
were  claiming  the  lands  under  the  Pueblo  title,  and  by  their  money  ex- 
pended in  improving  them  the  same  became  valuable,  and  their  acqui- 
sition desirable  to  claimants. 

For  a  nominal  sum  they  now  hope  to  acquire  property  worth  millions 
of  dollars,  rendered  thus  valuable  by  the  money  and  labor  of  those 
whom  they  now  seek  to  despoil. 

Before  lending  my  aid  to  enforce  naked  legal  rights  of  this  character 
the  proofs  must  be  made  exceedingly  clear  and  conclusive.  But,  for- 
tunately, in  this  case  I  have  no  difficulty  in  determiniug  that  the  claim 
of  the  parties  holding  under  the  State  is  not  only  without  L>gal  right, 
but  subversive  of  equity  and  justice ;  and  I  cannot  permit  myself,  with 
the  authority  of  the  Department  committed  to  my  charge,  to  assist  a 
claim  based  upon  such  considerations  in  overthrowing  the  settled  rights 
of  the  community,  appropriating  their  property  and  their  very  homes 
in  the  manner  which  would  result  from  a  modification  of  the  decision 
already  made. 

On  the  other  hand,  if  the  parties  holding  the  State  title  have  made 
improvements  under  such  title  they  are  not  without  their  remedy,  in- 
asmuch as  the  city  is  but  the  trustee  of  such  occupants,  who  may  at  a 
noDiiual  figure  secure  a  title  from  the  city  authorities  to  the  premises 
so  occupied. 

Leaving  in  force  the  decision  of  August  2, 1882,  aa  to  the  eastern 
boundary  of  the  Presidio  military  reservation,  a  review  of  which  was 
declined  October  2G,  1882, 1  also  direct  a  substantial  adherence  to  my 
predecessor's  decision  of  March  3, 1881,  a  review  of  which  is  sought  by 
the  present  application,  which  motion  for  review  is  according  overruled. 
In  executing  the  survey  the  suggestions  herein  expressed  will  be  car- 
ried into  effect. 


application  for  special  finding  of  facts, 
Pueblo  Lands  of  San  Francisco. 

Seqaests  of  applicants  fur  iindiDgs  replied  to  seriatm,    (See  Replies.) 
Suggestion  to  Commissioner  to  advise  sarveyor-general  that  ho  is  expected  and  di- 
rected to  make  the  suryey  in  accordance  with  the  decisions  relating  thereto 
within  twenty  days  from  receipt  of  order,  and  without  delay  return  it  for  ap- 
proval. 

Secretary  Teller  to  Commissioner  McFarland^  October  18, 1883, 

On  the  3d  day  of  MarcU,  1881,  the  then  Secretary  of  the  Interior,  after 
a  carefal  examination  of  the  law  and  facts,  decided  the  case  relating  to 
the  matter  of  the  survey  of  the  pueblo  lands  of  Sm  Francisco,  and  di- 
4531  J,  o 23 
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rected  a  survey  of  said  lands  to  be  made,  taking  as  the  basis  for  sacL 
survey  what  is  designated  as  the  "  red -line  map''  of  the  original  shore, 
as  determined  by  authority  of  an  act  of  the  legislature  of  California, 
approved  March  26, 1851. 

In  the  month  of  April  following  a  motion  for  review  wa«  presented, 
with  the  permission  of  the  Department,  by  the  parties  who  contend  for 
the  Stratton  survey. 

After  a  very  careful  examination  of  the  law  and  facts  in  this  case,  on 
the  12th  of  July  last,  I  adhered  to  the  views  expressed  by  my  prede- 
cessor in  his  opinion  of  March  3, 1881.  Just  before  the  signing  of  my 
decision  of  July  12, 1883,  the  counsel  for  the  claimants  under  the  State 
applied  to  have  certain  facts  found,  for  the  purpose,  as  they  declared,  of 
enabling  them  to  maintain  their  cause  in  the  courts.  In  my  decision  of 
July  12  I  endeavored  to  state  explicitly  on  what  ground  I  understood 
my  predecessor  had  rested  his  decision,  and  to  express  my  adherence 
to  the  same  views.  Since  such  decision  the  claimants  under  State  title 
insist  that  the  findings  of  fact  in  the  several  decisions  in  the  case 
are  not  sufficiently  explicit  to  enable  the  court  to  determine  what  are 
the  facts  on  which  these  decisions  ifre  b.ised,  and  again  renew  their 
request  for  special  finding.  On  the  14th  of  August  last  the  Assistant 
Secretary,  acting  in  my  stead,  directed  a  stay  of  proceedings  until  other- 
wise directed.  This  was  for  the  purpose  of  allowing  time  to  consider 
the  request  of  the  parties  for  special  findings.  Such  request  for  special 
finding  included — 

First.  We  ask  that  the  decree  of  the  court  of  the  18th  of  May,  1865, 
by  which  the  pueblo  lands  were  confirmed  to  the  city  of  San  Francisco 
shall  be  fully  found  and  set  forth. 

This  was  done,  as  will  be  seen  from  an  examination  of  the  decisions. 

Second.  We  wish  the  fact  to  appear  that  the  red-line  map  existed  be- 
fore the  red  line  was  drawn  upon  it  and  before  the  act  of  the  legislature 
was  passed  in  1851,  which  brought  the  red  line  into  existence. 

That  the  red-line  map,  so  called,  did  exist  before  the  red  line  was 
drawn  on  it  was  doubtless  proved  by  the  testimony. 

The  act  of  March  26, 1851,  referred  in  terms  to  an  existing  survey 
and  a  "  map  or  plat  of  the  same  now  [then]  on  record  in  the  office  of 
recorder  of  the  county.    (Hittell,  sec.  4227.) 

Third.  We  wish  the  fact  to  appear  that  the  red  line  was  made  as  in- 
dicating the  front  and  inner  boundaries  of  the  beach  and  water  lots, 
leased  by  the  State  to  the  city  of  San  Francisco  for  ninety-nine  years, 
and  was  not  made  for  the  purpose  of  marking  the  line  of  ordinary  high 
water. 

As  the  red  line  was  not  adopted  as  the  actual  line  of  survey  by  my 
predecessor,  but  was  required  to  be  taken  as  the  "  basis  of  a  survey,''  and 
as  in  my  order  I  distinctly  directed  the  surveyor-general  to  make  Lis 
survey  on  the  basis  of  the  red  line,  and  not  by  it,  using  it  only  as  the 
mews  of  determining  tl^p  phore  line  at  high-water  mark  and  indicating 
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the  general  line  of  the  shore  at  the  time  the  red  lino  was  put  im  the 
map,  I  am  of  the  opinion  that  the  second  and  third  requests  are  im- 
material, and  I  decline  to  find  on  them  further  than  I  have  already 
done,  except  to  say  that  as  the  red  line  marked  both  the  inner  and  the 
outer  boundary  of  the  water  lots  claimed  by  the  State  and  leased  to 
the  city,  the  fact  would  seem  to  be  that  all  parts  of  it  stood  alike  in  re- 
lation to  the  State  title  as  a  boundary,  and  its  inner  portions  were  as 
controlling  and  material  touching  the  State  claim  as  the  outer  bound- 
aries of  the  said  lots  on  the  newly  adopted  shore  line.  The  boundaries 
were  continuous,  and  were  described  by  a  single  line  extending  around 
the  tract  at  various  angles,  by  reference  to  an  already  completed  sur- 
vey and  map,  so  far  as  related  to  the  blocks  and  streets,  and  running 
as  to  other  portions  by  ship's  channel  and  the  line  of  high-water  mark. 
It  was  a  statutory  boundary,  all  the  courses  and  distances  of  which 
were  prescribed  by  the  act,  and  extended  from  the  point  of  beginning, 
at  the  intersection  of  the  line  of  Simmons  street  and  the  southern 
boundary  line  of  the  city,  to  the  intersection  of  the  described  lines  of 
Jefferson  and  Larkin  streets  and  ^^  to  the  natural  high-water  mark"  on 
the  western  boundary  line  of  the  city.  The  course  is  then  fixed  by  de- 
scription ^*  thence  along  the  line  of  said  high- water  mark  to  its  point  of 
intersection  with  the  southern  boundary  line  of  said  city,"  being  the 
identical  inner  line  which  I  am  asked  to  find  <<was  not  made  for  the 
purpose  of  marking  the  line  of  ordinary  high  water." 

In  view  of  this  law  of  the  State  I  am  not  required  to  find  as  a  fact 
what  was  its  purx>ose,  that  being  a  matter  to  be  judicially  determined 
from  the  language  of  the  act  itself.  I  could  not,  therefore,  find  as  re- 
quested, even  if , the  question  became  material  to  the  decision  of  the  case 
before  me. 

Fourth.  That  what  is  known  as  the  red  line  drawn  upon  what  is 
known  as  the  red-line'map  was  not  the  result  of  any  survey,  but  was 
simply  traced  by  Eddy  without  making  actual  survey. 

This  is  not  at  all  material  to  the  question  at  issue,  and  I  decline  to 
find  specially  on  that  point. 

Fifth.  That  to  follow  the  red  line  marked  by  this  William  M.  Eddy 
will  carry  the  line  of  the  survey,  made  in  execution  of  the  said  decree 
of  the  18th  of  May,  1865,  at  certain  places  [designating  them]  out  into 
the  deep  sea,  and  at  other  places  over  high  lands  and  rocky  hills. 

There  is  some  proof  to  sustain  this  request,  but  it  is  not  at  all  ma- 
terialf  inasmuch  as  the  red  line  is  not  to  be  followed  by  the  survey  in 
all  respects,  but  only  to  be  taken  as  the  basis  of  such  survey ;  and  I 
therefore  refuse  to  find  further  on  that  point  than  I  have  done. 

Sixth.  That  on  the  7th  of  July,  1846,  Mission  Creek  was  at  its  mouth 
275  feet  wide,  with  an  average  width  of  140  feet ;  that  it  extended  up  a 
niile  and  a  quarter  from  the  mouth  or  the  place  where  the  red  line 
crosses  it ;  that  throughout  its  entire  length  the  daily  tide  regularly 
ebbed  and  flowed ;  that  the  same  was  navigated  by  sloops  and  small 
schooners  and  pther  craft ;  and  that  sai(}  ci'^e^  was  pot  an  outlet  for 
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fresli  water,  except  the  surface  drainage  of  the  adjacent  hills,  during 
the  rainy  season ;  that  it  was  declared  a  navigable  stream  March  31, 
1851,  by  an  act  of  the  legislature  of  the  State  of  California,  and  that  its 
depth,  at  low  tide,  at  the  mouth  where  the  red  line  crosses  it  was  three 
(3)  feet  and  at  high  tide  about  nine  (0). 

It  was  conceded  by  the  decision  that  Mission  Greek  was  as  well  a 
tidal  inflow  as  an  outlet  for  the  inland  waters,  and  it  was  recited  that  it 
was  of  a  certain  claimed  width  and  navigable ;  also,  that  it  had  been  by 
act  of  the  State  legislature  declared  a  navigable  stream.  I  decline  tx) 
find  further  as  to  the  exact  amount  of  outflowing  water  or  the  exact  dis- 
tance from  its  mouth  to  which  the  tide  reached.  The  whole  decision 
sets  out  my  deliberate  judgment  that  notwithstanding  the  admitted 
facts  it  was  not  in  law  excluded  from  the  grant. 

Seventh.  That  all  this  land  described  in  the  last  paragraph  as  Mis- 
sion Creek  was  covered  by  the  daily  tides  of  the  sea  or  bay. 

Whether  the  waters  of  the  bay  at  any  time  covered  over  all  the  lands 
now  claimed  by  the  State  is  a  matter  of  some  doubt ;  but  it  is  undoubt- 
edly true  that  when  the  creek  was  swollen  by  rains  the  tide  did  increase 
the  volume  of  the  water  in  said  creek  and  overflow  the  banks  thereof 
to  some  extent,  but  I  am  not  satisfied  that  it  did  to  the  extent  claimed 
by  the  counsel  for  claimants.  ]But  whether  the  tide  did  so  flow  or  not 
over  the  lands  claimed  under  the  State  title  is  immaterial  in  the  con- 
sideration of  this  case,  as  Mission  Creek  does  not,  and  never  did,  con- 
stitute any  portion  of  the  bay  of  San  Francisco,  the  boundary  of  the 
pueblo  on  the  north  and  east,  and  a  survey  will  not  be  correctly  made 
that  follows  the  windings  and  meanderings  of  said  creek  so  as  to  ex- 
clude from  the  pueblo  the  lands  in  said  creek. 

Eighth.  That  this  land  so  within  Mission  Creek  is  excluded  from  the 
lands  of  the  State  and  given  to  the  pneblo  lands  of  the  city  by  the  de- 
cision in  this  case. 

This  has  been  fully  answered  in  the  answer  to  the  sixth  request. 

Ninth.  Find,  as  a  matter  of  fact,  from  the  testimony,  that  other  por- 
tions of  the  disputed  lands  which,  by  the  decision  in  this  case,  are 
given  to  the  city  as  pueblo  lands,  were  below  that  part  of  the  shore  of 
the  bay  to  which  the  waves  ordinarily  reached  when  the  tide  is  at  its 
highest,  and  in  this  finding  designate  the  portions  of  the  shore  which 
were  in  July,  1846^  so  covered  by  the  ordinary  reach  of  the  waves  when 
the  tide  is  at  its  highest. 

1  do  not  find  as  a  fact  the  statement  made  in  this  request.  None  of 
the  lands  included  in  the  pueblo  by  the  decision  of  March,  1881,  or 
July  12, 1883,  are  below  "  ordinary  high-water  mark  of  the  bay  of  San 
Francisco,"  which  is  the  boundary  on  the  north  and  east. 

Tenth.  Find  the  fact  that  on  the day  of ,  1867,  Stratton 

made  the  survey  known  as  the  Stratton  survey,  and  designate  in  this 
finding  of  fact  where  the  line  as  established  by  Stratton  falls,  finding 
also  the  history  of  that  survey,  as  to  its  return  to  the  Land  Office,  &c.; 
and  that  it  was  confirmed  according  to  the  facts  disclosed  by  the  record. 

Eleventh.  Find  the  fact  that  the  surveyor-geueral,  Wagner,  ou  the 
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day  of ,  1881,  made  a  return  to  the  Land  Office,  with  his 

approval,  a  survey  of  this  line,  and  find  where,  as  a  matter  of  fact,  that 
line  falls  upon  the  earth's  surface,  and  trace  its  position  with  Stratton's 
lines  and  with  the  line  you  approve  in  this  case. 

The  action  of  Stratton  and  Wagner  is  immaterial  in  the  consideration 
of  this  case,  unless  such  action  had  been  approved  by  the  Department, 
and  I  decline  to  find  as  requested  in  the  tenth  and  eleventh  requests. 

Twelfth.  Find  as  a  fact  that  this  survey  is  one  which  is  to  be  made 
and  executed  under  the  act  of  Congress  of  July  1, 1864.  Thirteenth 
Stotutes,  332. 

This  is  admitted,  and  the  decisions  already  made  assume  as  matter 
of  law  that  such  is  the  requirement  of  the  statutes. 

Thirteenth.  Find  as  matters  of  fact  all  the  steps  that  were  taken  in 
this  case,  taking  an  appeal  to  the  Secretary  in  regard  to  the  boundary 
of  the  Pueblo  lands,  and  also  what  acts  on  the  part  of  the  city  of  San 
Francisco  were  done  in  resistance  or  dismissal  of  the  appeal. 

An  answer  admitting  the  foregoing  to  bo  true  is  not  the  finding  of 
facts  material  to  the  determination  of  the  cause,  but  the  recital  of  what 
the  files  ought  to  show,  if  true;  and  such  finding  would  not  be  higher 
evidence  than  the  files  of  the  Department;  and  it  is  immaterial  what 
the  city  of  San  Francisco  has  done  in  relation  to  such  appeal.  I  there- 
fore refuse  to  find  as  to  that. 

The  counsel  representing  the  claimants  under  State  title  contend  that 
these  findings  are  necessary  to  enable  them  to  go  into  court  and  fully 
protect  the  interests  of  their  clients.  Counsel  appear  to  have  lost  sight 
of  the  fact  that  my  decision  was  based  on  a  motion  to  vacate  the  order 
made  by  my  predecessor  on  the  3d  day  of  March,  1881.  I  declined  to 
accede  to  the  request,  and  left  the  original  action  as  it  stood,  and  as  the 
surveyor-general's  survey  must  be  approved  by  me  before  it  becomes 
final,  and  as  there  had  been  some  difficulty  heretofore  in  having  this 
survey  promptly  made  according  to  the  direction  of  my  predecessor,  I 
took  occasion  to  give  my  views  somewhat  fully  by  way  of  direction  to 
the  Land  Office.  I  find  no  difficulty  in  determining  what  my  predecessor 
did  direct,  and  the  survey  could  readily  have  been  made,  in  accordance 
therewith.  I  have,  both  in  my  decision  of  July  12  and  in  this,  en- 
deavored to  make  it  clear  what  my  views  are  on  this  question,  and  just 
how  the  survey  should  be  made,  and  suggest  that  you  inform  the  sur- 
veyor-general that  he  is  expected  to  make  the  surveys  in  accordance 
therewith,  and  that  he  be  directed  to  make  such  survey  within  twenty 
days  after  he  receives  this  order,  and  that  he  without  delay  return  the 
survey  for  approval. 
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constr  uction— description— locality— extent. 
Public  Lands  of  San  Jos£. 

ConBtraction  of  decree  of  confirmation  as  to  description  of  boundary. 
Examination  of  facts  relating  to  locality  and  extent  of  portion  of  claim  in  qnestioii. 

CSmmissioner  McFarland  to  surveyor-general^  San  FranciacOj  December 

12, 1883. 

SiB:  I  bave  cxaiDined  and  considered  the  case  in  the  matter  of  the 
survey  of  the  pueblo  lands  of  the  city  of  San  Jos6,  in  which,  by  my 
direction,  in  accordance  with  instruction  from  the  Department,  investi- 
gation was  had  before  your  office,  and  reported,  with  the  testimony 
taken  therein,  by  U.  S.  Surveyor  General  Wagner,  under  date  of  May  26, 
1882,  the  case  pending  being  upon  the  survey  made  by  U.  S.  Deputy 
Surveyor  Thompson  in  July,  1866,  and  U.  S.  Deputy  Surveyor  Hermann 
in  October,  1879,  approved  by  Surveyor-General  Wagner  April  2, 1881, 
and  returned  to  this  office  with  his  letter  of  that  date. 

The  correctness  of  the  survey  is  contested  in  reference  to  a  triangular 
piece  of  land  lying  on  the  western  limits  of  the  pueblo,  bounded  on  the 
northwest  by  the  patented  rancho  Los  Coches,  south  by  the  patented 
rancho  Snn  Juan  Bautista,  and  east  by  the  Guadaloupe  Biver,  and 
containing  some  250  acres,  which  is  included  in  the  survey,  but  is 
claimed  to  be  public  land  of  the  United  States  by  parties  seeking  an 
interest  therein  j  the  contest  being  between  the  city  of  San  Jos^,  claim- 
ing said  parcel  as  rightfully  a  part  of  the  pueblo  lands,  and  the  ITuited 
States,  objecting  to  the  survey  in  respect  to  said  triangular  parcel.  The 
remainder  of  the  location,  as  made  by  the  survey,  is  uncontested. 

The  following  is  the  description  of  the  western  boundary  line  of  the 
pueblo  lands,  in  the  decree  of  the  United  States  district  court  con6rm- 
ing  the  same  to  the  city : 

Commencing  at  the  embarcadero,  where  the  preceding  line  termi* 
nated,  the  description  proceeds : 

Thence  up  the  river  Guadalupe  to  its  source,  and  thence  running 
with  a  line  corresponding  with  the  course  of  said  river,  as  near  as  may 
be,  and  which  is  nearly  from  southeast  to  northwest,  and  having  refer- 
ence to  monuments  of  stone  formerly  placed  on  this  line,  the  last  of 
which,  and  the  termination  of  this  line,  was  placed  on  the  apex  of  a  lit- 
tle hill  which  is  at  the  foot  of  a  mountain  called  Parage  de  los  Gapitan- 
cillos,  including  part  of  the  oak  grove  now  or  formerly  at  this  place, 
and  including  all  of  the  willow  grove  now  or  formerly  at  the  source  of 
said  river. 

By  the  decree  reference  is  directed  to  be  had,  in  making  the  survey— 

to  the  survey  and  map  of  the  boundaries  of  said  pueblo  made  by 
the  commissioners  Castro,  Gulnac,  and  Salvio  Pacheo  in  March,  1838, 
and  to  the  survey  of  Joseph  Arguello,  under  date  of  24th  day  of  July, 
1801,  signed  also  by  Friar  Martin  de  Landata  and  Jos^  Miguel  Osuna, 
and  to  the  documents  and  depositions  in  the  cause,  as  to  the  ancient 
boundaries  of  said  pueblo  of  San  Josd. 
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And  the  confirmation  is  made  subject  to  sundry  reservations  and  de- 
ductions, among  which  is  the  rancho  Juan  Bautista,  which  lies  con- 
tiguous to  the  source  of  the  Guadalupe  Eiver,  and  a  portion  of  which 
is  included  within  the  surveyed  boundaries  of  the  pueblo  lands. 

It  is  objected  to  the  survey  on  the  part  of  the  United  States  that  it 
departs  from  the  described  line,  in  that  it  includes  the  triangular  piece 
of  land  aforesaid  lying  west  of  the  Guadalupe  Eiver ;  while  in  behalf 
of  the  city  of  San  Jos6  it  is  asserted  that  said  parcel  belongs  to  the  city 
by  virtue  of  the  closing  clause  of  the  description,  it  being,  as  alleged, 
the  site  of  part  of  the  willow  grove  at  the  source  of  the  river  referred 
to  in  the  decree  and  intended  to  be  included  in  the  confirmation. 

The  questions  presented  for  decision  are,  first,  as  to  the  construction 
of  the  description  in  the  decree ;  and  second,  as  to  the  identification  of 
the  location  of  the  willow  grove  referred  to  by  the  decree. 

It  is  strenuously  and  forcibly  contended  by  counsel  on  the  part  of  the 
United  States,  in  effect,  that  the  words  "  including  part  of  the  oak  grove 
now  or  formerly  at  this  place"  (the  termination  of  the  described  line), 
"  and  including  all  of  the  willow  grove  now  or  formerly  at  the  source 
of  said  river,''  are  but  an  addition  to  the  designation  of  the  line  de- 
scribed ;  the  same  as  if  saying,  this  designated  line,  along  the  river  to 
its  source  and  continuing  on  the  course  of  the  river,  as  near  as  may  be, 
to  the  apex  of  the  little  hill,  includes  part  of  the  oak  grove  at  the  place 
of  its  termination,  and  all  of  the  willow  grove  at  the  source  of  the  river. 

In  opposition  to  this  view  it  is  apparent  that  the  clause  referred  to 
added  nothing  to  the  force  or  distinctive  delineation  of  the  line  as  de- 
scribed. Eunning  first  along  the  river  to  its  source  and  then  by  the 
same  course  to  the  apex  of  the  little  hill,  and  being  thus  definitely 
marked  by  prominent,  permanent,  natural  objects,  the  addition  was 
valueless  as  a  feature  of  description,  as  regards  either  certainty  or  dur- 
ability, the  groves  mentioned  being  indefinite  as  land  marks,  and  liable 
to  almost  certain  change  and  probable  obliteration,  while  the  river  and 
the  hill  possessed  absolute  definiteuess,  and,  in  nature,  the  permanence 
of  the  earth  itself. 

To  admit  of  the  construction  contended  for,  it  must  appear  that  the 
willow  grove  at  the  source  of  the  river  was  wholly  on  the  east  side  of 
the  line  described ;  and  this  leads  to  the  inquiry  as  to  the  locality  and 
extent  of  the  grove  indicated  by  the  description. 

The  testimony  taken  on  the  investigation  mentioned  is  voluminous, 
that  of  the  witnesses  examined  orally  covering  over  four  hundred  pages, 
and  there  being  besides  a  large  number  of  exhibits.  That  which  relates 
to  the  source  of  the  river  and  the  location,  character,  and  extent  of  the 
willow  grove  is  in  some  degree  conflicting,  owing,  probably,  chiefly  to 
difference  in  the  times  to  which  the  statements  of  witnesses  relate  and 
intermediate  changes  that  have  occurred. 

I  have  carefully  read  the  testimony,  but  do  not  deem  it  necessary  to 
quote  from  it  in  detail.    The  important  parts  bearing  upon  the  ques- 


360  DECISIONS  RELATING  TO   THE   PUBLIC   LANDS. 

tions  in  issue  are  very  fully  referred  to  in  the  briefs  of  the  respective 
counsel.  In  my  judgment  the  weight  of  evidence  establishes  the  fol- 
lowing facts : 

That  the  source  of  the  Guadalupe  Eiver  indicated  in  the  description 
was  formed  by  the  flow  of  a  number  of  spriugs  rising  and  uniting  in  a 
piece  of  marshy  ground  some  50  or  60  chains  south  from  the  southeast 
corner  of  the  triangular  tract  in  question,  which  is  called  in  the  testi- 
mony the  Bird  place  j  there  being  other  spriugs  below,  some  of  them 
on  the  Bird  tract,  which  contribute  to  the  water-supply  of  the  river, 
these  all  being  regarded  by  some  of  the  witnesses  as  the  source  of  the 
river. 

That  there  were,  at  and  about  the  source  of  the  river  first  above  indi- 
cated, growing  willows,  constituting  a  thicket  or  wood,  called  in  the  de- 
scription a  grove,  which  extended  down  the  river,  particularly'  on  the 
west  bank,  along  and  below  the  Bird  place,  and  across  it  to  the  Los 
Gates  Creek,  substantially  covering  the  triangular  parcel,  and  reaching 
beyond  its  limits  in  several  directions  and  known  as  '^El  Sausal,''  or  The 
Willows.  Along  the  Guadalupe  on  the  north  part,  where  the  land  was 
not  too  marshy,  it  was  thick  and  dense  undergrowth,  intei-spersed  with 
trees,  willows  predominating;  along  the  Los  Gates  the  willows  were 
smaller  and  apparently  of  more  recent  origin,  but  with  evidence,  in 
stumps  remaining,  from  which  much  of  the  newer  willows  had  sprouted, 
of  an  earlier  and  larger  growth. 

That  the  prevailing  character  of  the  tract  in  question  was  that  of  low 
wet  land,  subject  to  overflow,  such  as  in  that  locality  naturally  pro- 
duces willows;  some  of  it  marsh  or  swamp,  with  slightly  higher  land 
towards  the  Los  Gates,  and  occasional  natural  openings  where  the 
ground  was  too  marshy  to  admit  of  any  natural  growth  except  swamp 
grass,  tules,  and  like  productions,  and  possibly  some,  or  one,  on  drier 
laud,  where  Bird  first  made  his  settlement  (though  it  is  not  clear  that 
this  opening  was  not  the  result  of  clearing  the  land,  which  was  in  prog- 
ress from  the  commencement  of  Bird's  occupancy),  but  none  of  these 
openings  of  sufficient  extent  to  break  the  continuity  of  the  woods  or 
grove. 

There  is  some  evidence  that  the  place  called  "El  Abra,'' which  is 
alleged  to  have  been  a  natural  opening,  and  situated  mainly  on  the 
Narvaez  or  San  Juan  Bautista  tract,  extended  north  partly  across  the 
Bird  tract  and  separated  the  willows  on  the  Guadalupe  from  those  on 
the  Los  Gates,  on  the  southern  part  of  the  last  named  tract,  leaving 
the  grove  in  the  shape  of  a  V,  the  point  being  north  of  Bird's  house ; 
but  there  is  also  testimony  that  the  willows  extended  from  the  Los 
Gates  across  to  the  Guadalupe,  south  of  Bird's  house,  without  break  or 
opening. 

There  is  evidence  that  a  break  in  the  willows  existed,  separating  those 
around  the  source  of  the  river  (the  marshy  place  above  mentioned) 
from  those  below,  including  those  on  the  Bird  place,  the  thicket  at  the 
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sonrce  of  tho  river  being  distinct  from  that  known  as  the  Saosal  of  San 
Jos6;  but  there  is  also  a  large  amount  of  testimony  that  the  wiIlo\rs 
extended  from  some  distance  above  the  place  designated  as  the  source 
of  the  river  down  around  that  locality  and  along  the  west  bank,  sub- 
stantially covering  the  Bird  tract  as  above  described,  without  break  or 
opening  sufficient  to  destroy  the  continuity  of  the  willow  growth. 

Survey  of  the  pueblo  lands  of  San  Jos^  was  made  by  United  States 
Deputy  Surveyor  George  H.  Thompson  in  July,  1866.  That  survey  in- 
cluded the  triangular  parcel  now  in  question.  On  April  9, 1868,  the 
surveyor-general  was  directed  by  this  office  to  amend  that  survey  so  as 
to  exclude  from  its  limits  and  area  three  small  parcels  of  land  consid- 
ered to  lie  outside  of  the  boundaries  as  confirmed.  In  executing  that 
direction  United  States  Deputy  Surveyor  Hermann,  with  the  approval 
of  the  surveyor-general,  excluded  the  aforesaid  triangular  parcel  (which 
was  not  one  of  the  three  indicated  by  the  direction),  on  the  theory  that 
it  was  also  excluded  by  the  confirmation. 

On  a  careful  re-examination  of  the  case  in  this  office  it  was  held  that 
the  language  of  the  decree  of  confirmation  was  plain  and  unambiguous ; 
and  while  making  the  Guadalupe  Biver  from  a  given  i>oint  to  its  source 
a  boundary,  it  further  provided  for  including  all  the  willow  grove  at  its 
source ;  that  therefore  the  river  boundary  must  yield  sufficiently  to  in- 
clude that  portion  of  said  grove  lying  west  of  it  at  that  point ;  it  being 
also  considered  that  this  was  in  accordance  with  the  decision  of  this 
office  of  April  9, 1868^  and  thereu]K)n  the  Hermann  survey  was  directed 
to  be  amended  so  as  to  include  the  tract  now  in  question.  This  was 
done  by  the  present  Thompson  and  Hermann  survey,  and  afterwards 
the  investigation  before  mentioned  was  had. 

Upon  the  testimony  returned  and  herein  summarized,  and  with  ref- 
erence also  to  the  documents  referred  to  in  the  decree  of  confirmation, 
I  am  unable  to  find  reason  to  differ  from  the  former  conclusions  of  this 
office ;  and  hold  that  the  land  in  question  was  a  part  of  the  willow  grove 
at  the  source  of  the  Guadalupe  Eiver;  that  it  was  included  in  the  con- 
firmation to  the  mayor  and  common  council  of  the  city  of  San  Jos^,  and 
that  the  survey  under  consideration  should  be  approved. 

You  will  notify  the  parties  in  interest,  or  the  attorneys  representing 
them,  residing  in  California,  of  this  decision  ;  and  advise  this  office  of 
the  date  and  manner  of  giving  such  notice. 


PtTEBLo  Lands  of  San  Jos^. 

Examinatton  of  facts  and  proceedings^  and  afBrmance  of  Commissioner's  decisiou. 

Secretary  Teller  to  Cowmissioner  McFarlandj  May  13, 1884. 

SiU:  I  have  considered  the  appeals  by  the  United  States  and  by 
A^lexander  H.  Moore  from  your  decision  of  December  12, 1883,  approv- 
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ing  the  survey  of  the  pueblo  lands  of  the  city  of  San  Jo86,  Gal.,  made 
by  United  States  Deputy  Surveyor  Thompson  in  July,  1866. 

This  survey  includes  a  tract  called  the  "  Bird  tract,"  because  pur- 
chased by  one  Bird  from  the  city  authorities  of  San  Jos6  as  part  of  the 
pueblo  lands.  Bird's  title  passed  into  the  hands  of  the  Odd  Fellows' 
Bank  of  San  Francisco,  and  William  A.  Meloy  is  authorized  by  t<hc 
Attomey-General  to  prosecute  this  appeal,  as  special  counsel  in  behalf 
of  the  United  States. 

It  appears  also  that  in  January,  1879,  Moore  filed  Valentine  scrip  on 
the  tract  in  question,  claiming  it  to  be  public  land.  He  appealed  to 
this  Department  from  your  office  decision  of  July  3, 1880,  directing  an 
amendment  of  the  Hermann  survey  of  the  tract  (below  mentioned), 
which  excluded  the  tract  therefrom. .  But,  December  16, 1880,  Secre- 
tary Schurz  dismissed  his  appeal  for  want  of  interest,  under  the  rule 
laid  down  in  the  case  of  the  Corte  Madera  del  Presidio  private  land 
claim  (Gopp,  July,  1879)^  and  this  ruling  was  reaffirmed  by  my  imme- 
diate predecessor  June  13, 1881,  on  Moore's  further  appeal  from  an- 
other decision  of  your  office.  For  like  reasons  Moore's  present  appeal 
is  dismissed,  and  the  case  will  be  considered  as  between  the  United 
States  and  the  city  of  San  Jos6  only. 

The  claim  of  this  pueblo  was  confirmed  by  the  Board  of  United 
States  Land  Commissioners  in  February,  1856,  and  by  United  States 
district  court  in  November,  1859.  Appesd  from  this  court  to  the  Su- 
preme Court  having  failed  for  want  of  prosecution,  tlie  latter  court  di- 
rected execution  of  the  decree  of  the  district  court. 

The  survey  of  the  pueblo  lands,  made  by  United  States  Deputy 
Thompson  in  July,  1866,  in  supposed  conformity  with  the  decree,  in- 
cludes the  tract  in  question.  It  was  duly  published,  without  objection, 
and  approved  by  the  surveyor-general,  but  is  now  contested  in  respect 
to  a  triangular  parcel  of  the  land  embracing  about  two  hundred  and  fifty 
acres  upon  the  western  limits  of  the  pueblo  and  bounded  (as  you  describe 
it)  on  the  northwest  by  the  patented  Bancho  Los  Coches,  south  by  the 
patented  rancho  San  Juan  Bautista,  and  east  by  the  Guadalupe  Biver. 
The  decree  confirming  the  land  to  the  city  of  San  Josd,  after  commenc- 
ing the  boundary  at  the  embarcadero.  where  the  preceding  line  termi- 
nated, describes  it  as  follows: 

Thence  up  the  river  Guadalupe  to  its  source,  and  thence  running  with 
a  line  corresponding  with  the  course  of  said  river,  as  near  as  may  be, 
and  which  is  nearly  from  southeast  to  northwest,  and  having  reference 
to  monuments  of  stone  formerly  placed  on  this  line,  the  last  of  which, 
and  the  termination  of  this  line,  was  placed  on  the  apex  of  a  little  hill, 
which  is  at  the  foot  of  a  mountain  called  <^  Parage  de  los  Capitancilos," 
including  part  of  the  oak  grove  now  or  formerly  at  this  place,  and  in- 
cluding all  the  willow  grove  now  or  formerly  at  the  source  of  said  river. 

The  decree  also  directs  reference,  in  making  the  survey,  to  the  sur- 
vey and  map  of  the  boundaries  of  ssiid  pueblo,  made  by  Commissioner 
Castro  and  another  in  March,  1838,  and  to  the  survey  of  Argnello  July 
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2ij  1801,  signed  also  by  Friar  Martin  de  Laadata  and  another,  and  to 
the  documents  and  depositions  in  the  cause,  as  to  the  ancient  bounda- 
ries of  said  pueblo ;  and  the  confirmation  is  made  subject  to  sundry  res- 
ervations and  deductions,  among  which  is  the  rancho  San  Juan  Bautis- 
ta,  which  lies  contiguous  to  the  source  of  the  Guadalupe  Eiver,  and  a 
portion  of  which  is  included  within  the  surveyed  boundaries  of  the 
pueblo  lands. 

This  Thompson  survey  was  approved  by  the  Commissioner  of  your  of- 
fice, April  9, 1868,  except  that  he  ordered  an  amendment  to  exclude 
three  specified  tracts,  which  he  thought  outside  the  confirmed  bounda- 
ries, neither  of  which  was  the  triangular  tract  now  in  question.  No 
action  appears  to  have  been  taken  on  this  instruction  until  October, 
1870,  when  Deputy  Surveyor  Hermann  undertook  compliance  therewith, 
and  in  so  doing  excluded  from  his  survey  not  onV  the  specified  tracts 
but  also  the  triangular  tract;  whereupon,  July  3, 1880,  your  office,  ex- 
pressing the  opinion  that  the  decree  was  clear  and  unambiguous,  and 
provided  for  inclusion  within  the  survey  of  all  the  willow  grove  at  the 
soulhce  of  the  Guadalupe  Biver,  and  that  the  river  must  sufficiently 
yield  so  as  to  include  that  portion  of  the  willow  grove  lying  west  of  it 
at  that  point,  and  that  such  was  the  construction  placed  upon  the  de- 
cree by  the  decision  of  April  0, 1868,  which,  in  the  absence  of  appeal, 
had  become  final,  and  hence  that  the  triangular  tract  was  improperly 
excluded  from  this  (Hermann's)  survey,  directed  its  amendment  so  as  to 
include  the  same.  Like  instructions  were  given  December  20, 1880,  with 
the  further  direction  that  if  the  survey  conformed  in  other  resx>ects  with 
the  instructions  of  April  0, 1868,  it  be  approved  by  the  surveyor-general 
and  that  the  usual  return  be  made  as  the  basis  for  patent. 

Sundry  proceedings  followed,  resulting  in  an  order  from  Secretary 
Schurz,  June  17, 1881,  for  your  re-examination  of  the  whole  matter  of  the 
survey  and  the  location  of  the  willow  grove  or  triangular  tract.  You 
thereupon  ordered  an  investigation,  which  was  held  in  May,  1882,  and 
your  present  decision  is  founded  upon  the  facts  thus  elicited. 

The  United  States  objects  that  the  survey  includes  the  triangular 
tract,  while  the  city  of  San  Jos6  claims  that  it  is  within  the  decree  of 
confirmation,  and  is  properly  included  in  the  survey. 

Your  decision  sustains  the  claim  of  the  city  and  approves  the  survey. 

I  do  not  deem  it  necessary  here  to  discuss  the  facts  in  detail,  so  clearly 
and  fully  stated  in  your  decision,  or  the  reasons  upon  which  your  decis- 
ion is  based,  because  from  the  former  actions  and  rulings  of  your  office, 
and  fi^om  my  examination  of  the  testimony,  and  the  several  exhibits 
and  papers  in  the  case,  and  from  a  carefol  consideration  of  the  argu- 
ments in  the  case — both  oral  and  in  writing — I  concur  in  your  conclu- 
sions, and  a  further  statement  would  be  reiteration  only.  I  therefore 
affirm  your  decision. 
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sub  vey-^fatent—confibma  tion—jorisl iction. 
Peteb  Sherbeback  Claim. 

The  act  of  March  3,  1851,  made  ample  provision  for  .tho  survey  and  patenting  of  pri- 
vate land  claims ;  but  the  right  to  demand  survey  only  inheres  in  cases  of  final 
confirmation. 

Tho  district  court  having  vacated  its  decree  of  confirmation  and  no  final  decree  hav- 
ing been  obtained,  no  action  can  be  taken  by  the  Department  Tvithont  ignoring 
the  order  of  the  court  setting  aside  the  confirmatiim  and  granting  a  new  trial. 

There  is  no  such  affirmative  showing  in  the  records  of  the  court  as  would,  of  necosaity, 
imply  a  want  of  jurisdiction,  and,  in  the  absence  of  such  showing,  Jurisdiction 
must  be  presumed. 

Secretary  Teller  to  Commissioner  McFarland,  February  19,  1884. 

Sib:  I  have  examined  the  case  presented  by  the  appeal  from  ^oar 
decision  of  April  18, 1883,  in  which  you  refused  to  order  a  snrvey  of 
the  Peter  Sherreback  claim. 

It  appears  tbat  the  application  for  the  confirmation  of  this  claim, 
which  is  situated  in  the  pueblo  of  San  Francisco,  Gal.,  made  to  the  Board 
of  Land  Commissioners,  wa^  denied;  that  on  appeal  from  this  decision 
to  the  United  States  district  court  for  the  northern  district  of  California, 
before  Hon.  Ogden  Hoffman,  judge  of  said  court,  title  was  confirmed  to 
the  claimant  for  800  varas  square  by  decree  of  DeC/ember  5, 1859;  that 
in  the  same  court,  Hon.  M.  Hall  McAllister,  United  States  circuit  judge, 
presiding,  an  order  was  made,  June  2, 1860,  upon  the  application  of  the 
attorney  for  the  United  States,  setting  aside  and  vacating  the  decree  of 
confirmation,  and  granting  a  new  hearing,  at  which  either  party  was  at 
liberty  to  present  further  proof;  that  a  motion  to  reinstate  the  vacated 
decree  was  overruled  in  said  court  by  Judge  Hoffman  August  28, 1860; 
that  on  June  20  and  July  14  and  30, 1862,  orders  were  made  in  said  court 
extending  the  time  for  taking  evidence  in  said  case.  The  order  of  July 
14  was  made  on  the  motion  of  claimant's  counsel,  but  it  does  not  appear 
from  the  minutes  of  the  record  furnished  on  whose  motion  the  other 
orders  were  made. 

There  is  nothing  in  the  case  to  show  that  any  evidence  was  furnished 
by  either  party  to  the  record,  or  that  any  new  hearing  was  had  in  pur- 
suance of  the  order  made  June  2, 1860. 

Thus  the  matter  stood  until  October  21, 1882,  when  application  was 
made  to  the  United  States  surveyor-general  for  the  State  of  California 
for  a  survey  of  the  claim  under  the  decree  of  December  5, 1859,  alleging 
that  the  order  setting  aside  said  decree  was  void.  This  application  for 
survey  was  referred  to  your  office,  and  having  been  denied  by  you, 
comes  now  on  appeal  to  this  Department. 

It  is  alleged  in  support  of  the  application  that  the  order  setting  aside 
the  decree  of  confirmation  was  not  made  by  the  judge  of  said  court,  nor 
by  a  circuit  judge  lawfully  holding  court  in  said  district  court,  and  was 
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granted  upon  a  petition  filed  after  the  close  of  the  term  at  which  said 
decree  was  rendered,  ^<  and  the  coart  had  no  jurisdiction  of  said  cause," 
and  that  patent  should  issue  under  section  2447  of  the  Revised  Stat- 
utes. 

If  the  application  was  granted,  patent  could  not  issue  under  the 
statute  relied  upon  by  the  claimants,  as  said  section  2447  only  provides 
for  the  issuance  of  a  patent  where  a  claim  to  land  has  been  confirmed  by 
law,  "  and  in  which  no  provision  is  made  by  the  confirmatory  statute  for 
the  issue  of  a  patent." 

The  act  of  March  3, 1851  (9  Stat.,  631),  provides  that— 

For  all  claims  finally  confirmed  by  the  said  commissioners,  or  by  the 
said  district  or  Supreme  Court,  a  patent  shall  issue  to  the  claimant 
ui>on  his  presenting  to  the  General  Land  Office  an  authentic  certificate 
of  such  confirmation,  and  a  plat  or  survey  of  the  said  land,  duly  certi- 
fied and  approved  by  the  surveyor-general  of  California,  whose  duty  it 
shall  be  to  cause  all  private  claims  which  shall  be  finally  confirmed  to 
be  accurately  surveyed,  and  to  furnish  plats  of  the  same. 

It  will  be  seen  from  the  statute  last  quoted  that  ample  provision  for 
the  survey  and  issuance  of  patent  in  case  of  private  claims  is  made  by 
law,  but  that  the  right  to  demand  such  survey  only  inheres  in  the  claim- 
ant from  the  time  when  a  final  decree  of  confirmation  is  obtained. 

In  this  case  no  such  final  decree  was  obtained,  and  no  action  can  be 
taken  by  the  Department  under  the  proceedings  had  before  the  Board 
of  Commissioners  and  in  the  district  court,  unless  the  order  setting  aside 
the  decree  of  confirmation  and  granting  a  new  trial  is  ignored. 

The  claimant,  having  failed  in  the  court  to  obtain  an  order  reinstat- 
ing the  decree  of  confirmation  and  vacating  the  order  setting  the  same 
aside,  abandons  the  right  allowed  by  the  court  to  proceed  with  the 
proofs,  and  after  a  lapse  of  twenty  years  applies  for  a  privilege  which  in 
effect  calls  upon  the  Department  to  grant  a  right  denied  by  the  court. 

The  general  rule  that  the  judgment  of  a  court  cannot  be  attacked  in 
a  collateral  proceeding  would  seem  to  effectually  dispose  of  the  argu- 
ment adduced  on  behalf  of  the  application.  It  is  proper  to  add,  how- 
ever*, that  there  is  no  su«h  affirmative  showing  in  the  record  of  the  court 
proceedings  as  would  of  necessity  imply  a  want  of  jurisdiction ;  and  in 
the  absence  of  such  showing  the  jurisdiction  of  the  court  must  be  con- 
clusively presumed. 

Your  decision  is  therefore  affirmed. 


366  DECISIONS   RELATING   TO   THE   PUBLIC   LAJJIDS. 

official  s ub vet— bo undabies^mjeas ubements-q uantitt, 

Eancho  Buena  Vista. 

Survey  of  a  private  claim,  approved  by  the  surveyor-geueral,  becomes  the  official 

sarvey,  and  must  be  proceeded  on  in  determining  the  location. 
Permanent  measurements  and  natoral  objects  named  as  boundaries  control  mention 

of  courses,  distanceSi  and  quantity. 
Where  confirmation  of  a  private  land  claim  was  "  to  the  extent  of  one-half  of  a  square 

leagae  of  land,  a  little  more  or  less   *  *    *    bounded  and  described  a»  foUowe,"  the 

boandaries  designated  will  control  the  location. 

Co7nmi88ioner  McFarland  to  fturveyorgeneralj  San  FranciscOj  May  21  j 

1884. 

SiE :  Upon  examination  of  the  case,  in  the  matter  of  the  survey  of 
the  California  private  land  claim,  Bancho  Buena  Vista,  Jesus  Machado 
confirmee,  it  appears  that  an  Indian  named  Felipe,  a  native  of  the 
Mission  San  Luis  Bey,  now  in  San  Diego  County,  petitioned  the  Mex- 
ican governor,  Pio  Pico,  on  the  14th  of  April,  1845,  for  the  grant  of  a 
piece  of  land  which  he  had  had  in  possession  since  1836,  estimated  as  of 
half  a  league  in  length  and  the  same  in  breadth. 

The  petition  was  referred  to  the  administration  of  the  mission^  which 
made  a  report  favoring  the  grant,  and  on  the  17th  of  June,  1845,  an 
informal  grant  was  made  by  the  governor  for  the  land  asked  for,  and 
after  its  approval  by  the  committee  on  vacant  lands  of  the  assembly,  a 
formal  grant  was  issued  to  the  petitioner,  dated  July  8, 1845,  for  "  the 
mentioned  land'' — "of  the  extent  of  half  a  square  league,"  not  describing 
it  by  boundaries,  but  directing  juridical  possession  to  be  given. 

This  proceeding  took  place  on  the  4th  of  August,  1845.  The  measure- 
ment was  commenced  "  at  one  of  the  boundaries  of  the  garden  of  the 
Indian  Felipe,"  at  the  northwest  corner  of  the  tract  measured ;  from 
thence  they  measured  east  2,500  varas  "  to  the  boundary  of  Don  Lo- 
renzo Soto ;  then  in  a  south  course  2,500  varas,  ending  <<  at  a  small  pealc, 
where  stand  two  rocks  joined  together";  thence  on  a  course  west,  2,500 
varas,  "  to  a  small  red  hill";  thence  north  2,500  varas, "  which  ended 
upon  a  hill  where  there  stands  a  large  rock." 

The  claim  was  presented  to  the  Board  of  Land  Commissioners,  in  the 
name  of  Jesus  Machado,  claiming  as  purchaser  of  the  Mexican  title,  on 
the  24th  of  February,  1853,  and  was  confirmed  by  the  Board,  May  16, 
1853,  by  the  boundaries  designated  in  the  act  of  juridical  possession. 

On  appeal  from  the  decree  of  the  Board  to  the  United  States  district 
court  for  the  southern  district  of  California,  the  court,  on  the  1st  day  of 
February,  1856,  delivered  its  opinion  affirming  said  decree ;  but  neg- 
lected to  enter  and  sign  a  decree  of  affirmance.  Appeal,  however,  was 
taken  from  the  district  to  the  Supreme  Court  of  the  United  States,  and 
was  afterwards  dismissed  by  direction  of  the  Attorney-General  of  the 
United  States ;  and  upon  such  dismissal,  on  the  24th  of  February,  1857, 
a  decree  was  made  by  said  district  conpt,  r^Q^ering  tl^e  cooOrmatjon 
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final,  and  allowing  the  claimant  to  proceed  thereon  as  upon  a  final 
decree. 

Afterwards,  the  jarlsdiction,  records,  and  pending  matters  of  the  dis- 
trict coart  for  said  southern  district,  having  been  by  law  transferred  to 
the  United  States  district  court  for  the  district  of  California,  said  last- 
mentioned  court,  on  the  14th  of  April,  1870,  made  and  entered  a  decree, 
as  of  the  1st  day  of  February  185G,  affirming  in  all  things  the  decree  of 
the  Board  of  Land  Commissioners,  and  confirming  to  the  claimant  the 
tract  in  question. 

"  To  the  extent  of  one  half  of  a  square  league  of  land,  a  little  more  or 
less,  being  the  same  laud  which  is  situated  in  the  county  of  San  Diego 
known  by  the  name  of  Buena  Vista,  and  bounded  and  described  as 
follows : 

"  Commencing  at  the  northwest  corner  of  the  garden  of  the  Indian 
Felipe  and  running  east  two  thousand  and  five  hundred  varas  to  the 
boundary  line  of  Lorenzo  Soto ;  thence  running  south  two  thousand 
five  hundred  varas  to  a  small  peak,  where  stand  two  rocks  joined  to- 
gether; thence  running  west  two  thousand  five  hundred  varas  to  a 
small  red  hill ;  thence  running  north  two  thousand  five  hundred  varaB 
to  the  place  of  beginning,  on  a  hill  where  there  is  a  rock ;  containing  in 
all  one-half  of  a  square  league.  Eeference  for  further  description  to  be 
had  to  the  original  grant  and  to  the  translation  of  the  original  record 
of  juridical  possession." 

A  survey  of  the  confirmed  claim  was  made  by  United  States  Deputy 
Surveyor  J.  C.  Hays,  in  September,  1858.  It  locates  the  tract  by  rect- 
angular lines ;  the  side  lines  being  165  chains  in  length  and  varying 
19  j  degrees  from  a  north  and  south  line,  and  the  end  lines  134.49  chains 
in  length,  "with  corresponding  variation  from  an  east  and  west  line,  giv- 
ing an  area  of  2,219y|^  acres,  -^  of  an  acre  less  than  half  a  league. 

This  survey  was  approved  by  Surveyor-General  Manderville,  October 
19, 1858,  and  thus  became  the  official  survey  of  the  claim ;  but  it  seems 
to  have  been  mislaid  and  not  recognized  as  such  until  the  attention  of 
this  office  was  called  to  it  by  Surveyor-General  Wagner,  in  a  letter  of 
December  29, 1881 .  Li  the  mean  time  a  survey  had  been  made  by  United 
States  Deputy  Surveyor  Max  Strobel  in  September,  1868  ,•  and  another 
by  United  States  Deputy  Surveyor  Goldsworthy  in  1875,  made  in  con- 
nection with  the  subdivision  of  the  township.  The  Strobel  survey  was 
made  under  direction  of  Surveyor-General  Day,  and  was  approved  by 
him  March  25, 1870. 

June  3, 1882,  this  office  directed  the  surveyor-general  to  transmit  for 
inspection  a  tracing  of  the  Hays  survey;  and  it  being  found  on  exami- 
nation to  have  been  approved  by  Surveyor-General  Mandevillo,  as  above, 
yoa  were  instructed  by  letter  of  this  office  of  April  9, 1883,  to  publish 
the  Hays  survey  as  required  by  the  act  of  July  1, 1864  (13  Stat.,  332), 
and  thereupon  to  make  the  usual  return  to  this  office.  Your  letter  of 
April  29  ultimo  ami  accompanying  papers  show  compliance  with  this 
iustraction,  and  bring  the  Hays  survey  before  me  for  examination. 

^either  the  ^)lat  nof  tbp  descriptive  not^s  pf  Hays's  survey  identify 
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any  of  the  boundaries  named  in  the  decree  of  confirmation,  except  the 
'^  small  red  hill,"  a  mound  on  the  top  of  which  he  makes  his  southwest 
corner.  The  surveys  and  examinations  subsequently  made  show  that, 
taking  the  location  of  this  corner  as  being  correctly  made  and  described, 
his  survey  would  not  be  greatly  inaccurate. 

He  has,  however,  connected  his  survey  with  the  township  line  between 
ranges  3  and  4  west,  which  appears  to  have  been  the  only  line  of  the 
public  surveys  which  then  intersected  the  tract  surveyed,  but,  as  shown 
by  the  subsequent  surveys,  the  connection  as  made  is  grossly  erroneous, 
inasmuch  as  it  throws  the  platted  tract  more  than  a  mile  too  far  east 
upon  the  plats  of  the  public  surveys. 

The  survey  of  Strobel  does  not  identify  the  boundaries  designated  in 
the  confirmation,  except  that  at  the  northwest  corner, Ihe  description 
of  which  in  his  field  notes  corresponds  with  that  in  the  confirmation, 
namely,  "  on  a  hill  where  there  is  a  rock"— "big  rook,"  the  field  notes 
have  it. 

It  is  stated  in  one  of  your  two  letters  of  April  29  ultimo  that  a  survey 
of  the  Bucna  Vista  Rancho  was  made  by  United  States  Deputy  Sur- 
veyor William  Minto  in  1882.  This  survey  has  not  been  returned  nor 
before  reported  to  this  office,  and  it  does  not  appear  under  what  cir- 
cumstances it  was  executed;  but  the  sketch  which  you  forward  shows 
it  to  correspond,  nearly,  as  to  the  southwest  corner  with  that  of  Hays 
(his  erroneous  connection  with  the  public  surveys  being  corrected,  as 
shown  on  said  sketch),  and,  as  to  the  northwest  corner,  with  that  comer 
as  located  by  Strobel.  The  north  and  south  lines  differ  somewhat  in 
measurement  with  those  of  Hays  and  Strobel,  but  give,  apparently, 
about  the  same  area,  and  correspond  in  outline  more  nearly  with  the 
survey  of  Goldsworthy. 

Permanent  monuments  and  natural  objects  named  as  boundaries  in 
ordinary  conveyances  control  mention  of  courses,  distances,  and  quan- 
tity (Greenleaf  s  Ev.,  Vol.  1,  p.  301,  note  2,  quoting  19  Johns,  449),  and 
this  rule  applies  to  confirmations  like  that  in  question,  unless  the  inten- 
tion to  limit  the  quantity  within  the  boundaries  is  clearly  shown. 

The  claim  in  the  present  case  was  confirmed  by  the  boundaries  set 
forth  in  the  decree,  being  the  same  designated  in  the  act  of  juridical 
possession,  and  was  for  the  land  included  within  said  boundaries.  The 
clause  following  the  specification  of  boundaries — ^'  containing  in  all  one- 
half  of  a  square  league  of  land  '^ — is  clearly  an  estimate  merely,  and  not 
intended  as  a  limitation  of  quantity  within  the  boundaries.  The  meas- 
urements mi  ntioned  are  only  the  estimated  distances  between  the  bound- 
aries forming  the  corners  of  the  tract.  This  is  manifest  from  the  dec- 
laration in  the  confirmatory  clause  of  the  decree,  "that  the  said  claim 
be,  and  the  same  is  hereby,  confirmed  to  the  extent  of  one-half  of  a  square 
league  of  land,  a  little  more  or  less,  •  •  •  bounded  and  described  as 
follows." 

The  Hays  survey  is  rejected  for  the  erroneous  connections  in  its  plat 
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and  descriptive  notes,  and  for  the  further  reason  that  it  identifies  and  con- 
forms to  but  one  of  the  boundary  calls — that  which  is  made  the  south- 
west corner — ^and  a  new  survey  is  hereby  directed  to  be  made  to  conform 
to  the  described  boundaries  as  nearly  as  practicable.  It  should  adopt 
the  northwest  corner  as  located  by  Strobel,  *^on  a  hill  where  is  a  big 
rock  ^ ;  the  southwest  corner,  as  described  by  Hays  and  located  by 
Minto,  on  top  of  a  red  hill ;  and  it  would  seem  that  the  southeast  corner, 
^<  a  small  peak,  where  stand  two  rocks  joined  together,"  might  be  found 
and  identified  by  the  description  thereof  given. 

The  northeast  comer  boundary,  as  descril)ed  in  the  juridical  posses- 
sion and  confirmation,  <<  the  boundary  line  of  Lorenzo  Soto,"  may  not, 
at  present,  be  definitely  ascertainable  from  monuments  or  marks  upon 
the  ground.  The  grant  of  Los  Yallecitos  de  San  Marcos,  which  was 
confirmed  to  Soto  for  two  square  leagues,  had  larger  exterior  bound- 
aries ;  but  the  boundary  on  the  west  was  not  definitely  described.  By 
-the  final  location  of  the  two  leagues  tract  within  the  exterior  boundaries 
its  nearest  point  to  the  Bancho  Buena  Vista,  as  surveyed,  is  some  2^ 
miles  south  from  the  northeast  comer,  and  about  three-fourths  of  a  mile 
southeast  from  the  southeast  corner.  The  northwest  corner  of  the  tract 
of  Buena  Vista  in  question  being  ascertained,  the  northeast  corner,  iu 
the  absence  of  original  landmarks  or  monuments,  can  be  at  least  ap- 
proximately established  by  measuring  from  said  northwest  corner,  upon 
the  proper  course,  the  prescribed  distance. 

It  is  important,  as  you  suggest,  that  the  public  surveys  should  be 
X>roperly  corrected  with  the  lines  of  the  private  claim ;  but  the  location 
of  the  latter  must  first  be  finally  determined. 

You  are  therefore  instructed  to  cause  a  plat  of  said  Bancho  Buena 
Vista  to  be  compiled,  or,  if  necessary,  a  new  survey  of  the  same  made 
upon  the  ground,  conforming  the  lines  thereof  to  the  northwest  and 
Bouthwest  comers  above  indicated ;  the  southeast  comer  to  be  ascer- 
tained and  located  from  the  description  given,  <^  a  small  peak  where  are 
two  rocks  joined  together,''  as  nearly  as  practicable,  and  the  north* 
east  corner,  in  the  absence  of  original  marks  or  monuments  from  which 
its  location  can  be  identified,  to  be  determined  by  measurement,  on  the 
proper  course,  from  the  northwest  corner,  a  distance  equivalent  to  the 
2,500  varas  specified  in  the  confirmation. 

If  the  survey  of  Deputy  Minto  was  made  under  authority  of  your 
ofiSce  and  with  the  requisite  formalities  and  details,  and  conforms  sub- 
stantially to  the  conditions  herein  prescribed,  it  may  be  taken  or  fol- 
lowed  in  preparing  the  survey  here  directed. 

You  will  please  give  notice  to  the  parties  intereste<l,  or  their  attor- 
neys, of  this  decision,  informing  them  also  of  their  right  of  appeal,  and 
adv||ie  this  o£9ce  of  tlie  date  and  manner  of  service  of  said  notice ;  and, 
if  appeal  be  not  taken  within  the  time  allowed  by  the  rules,  prepare  and 
forward  the  survey  herein  directed  to  this  office  as  soon  as  practicable. 
If  found  correct  you  will  be  authorized  to  contract  for  connecting  the 
lines  of  the  public  surveys  therewith. 
4531  L  o ^24 
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Banoho  Buena  Vista. 

Further  instmotions  as  to  location  of  corners.    Sarvey  to  be  made  to  conform  to  the 
bonndaries  designated  in  the  decree  of  confirmation. 

Commissioner  McFarland  to  surveyor-general^  San  Francisco j  July  1, 1884. 

Sib  :  In  reply  to  the  reqaest  contained  in  your  letter  of  the  13th  in- 
stant for  farther  instrnctions  in  the  matter  of  the  survey  of  the  Bancho 
Buena  Vista,  I  have  to  say :  That,  referring  to  my  decision  of  May  27, 
last,  you  will  see  that  it  was  therein  held  that  the  claim  was  confirmed 
by  the  boundaries  set  forth  in  the  decree^  being  the  same  described  in 
the  act  of  juridical  possession,  and  that  the  survey  must  be  made  to  con- 
form to  said  boundaries  as  nearly  as  practicable.  This  was  the  para- 
mount direction.  The  accompanying  suggestions  were  merely  intended 
to  aid  in  identifying  and  determining  the  location  of  the  boundaries; 
and  as  to  the  survey  of  Deputy  Minto,  that  it  might  be  taken  or  fol- 
lowed for  the  purpose  of  lessening  the  labor  and  facilitating  the  prep- 
aration of  the  new  survey,  in  so  far  as  it  conformed  to  the  bonndaries 
prescribed. 

It  appeared  upon  the  examination  of  the  case  that  the  surveys  of 
Hays  and  Minto  agreed  very  nearly  as  to  the  southwest  corner  bound- 
ary, describing  it  as  "on  the  top  of  a  red  hill'';  "a  small  red  hill'' 
being  the  boundary  prescribed  in  the  confirmation.  It  also  appeared 
from  the  field-notes  of  Strobel's  survey  that  he  located  his  northwest 
comer  "  on  a  hill  where  is  a  big  rock,"  the  confirmation  designating  the 
boundary  as  "  on  a  hill  where  there  is  a  rock."  The  diagram  of  Minto's 
survey  also  agreed  substantially  with  that  of  Strobel  as  to  the  location 
of  the  northwest  corner. 

It  now  appears  from  Minto's  field-notes  and  the  "  Diagram  B,"  both 
transmitted  with  your  letter  of  the  13th  ultimo  aforesaid,  that  Strobel's 
description  of  the  northwest  corner,  as  located  by  him,  was  erroneous; 
that  instead  of  being  "  on  a  hill  where  is  a  big  rock,"  it  is  20  chains 
southwesterly  from  that  point.  The  adoption,  therefore,  of  Strobel's 
corner  as  the  northwest  corner  of  the  survey  to  be  made  was  not  cor- 
rect, owing  to  the  false  premises  upon  which  it  was  predicated;  and 
the  direction  as  to  the  location  of  said  corner  is  accordingly  modified. 

Eeferring  to  Diagram  R  aforesaid,  it  would  seem  from  the.  descrip- 
tions thereon  that  the  northwest  corner  should  be  located  at  the  point 
marked  "  E,"  the  southwest  comer  at  "  B,"  the  northeast  corner  prob- 
ably at  "F"  (the  probability  being  strengthened  by  the  statement  ac- 
companying, that  within  the  angle  formed  by  the  corner  so  located  "is 
land  once  cultivated  by  the  Indian  Felipo,"  and  the  additional  accom- 
panying statement  that  Strobel  found  here  "a  mound  of  rocks  known 
for  many  years  as  a  corner  of  Buena  Vista  Eancho"),  and  the  southeast 
possibly  at  "  C."  The  descriptionof  the  latter  point—"  top  of  hill,  big 
rock"— does  not  well  correspond  with  that  of  the  confirmation,  "  a  small 
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peak  where  stand  two  rocks  joined  together,"  though,  from  the  general 
features  of  the  survey,  located  near  where  the  true  corner  should  be 
looked  for. 

My  decision  of  May  27  last  aforesaid  is  modified  as  above  as  to  the 
northwest  corner.  The  statements  on  Diagram  B  as  to  the  northwest 
corner  obviate  the  necessity  of  resorting  to  measurement,  as  suggested 
in  said  decision,  to  ascertain  the  location  of  said  comer,  and  thereby 
the  points  **D"  and  "G"  of  said  diagram  are  eliminated  from  consid- 
eration. 

In  executing  the  survey  you  will  be  governed  by  the  boundaries  des- 
ignated in  the  decree  of  confirmation,  adopting  the  suggestions  herein 
as  far  as  they  are  found  to  correctly  indicate  the  corner  boundaries  on 
the  ground.  Notify  the  parties  in  interest  of  said  decision  as  herein 
modified,  and  make  return  as  directed  in  said  decision. 


2.  COST  OP  SURVEY. 

ACT  OF  JULY  31,  1S7G— C'OTT  OF  SURVEY. 

RANcno  Santiago  de  Santa  Ana. 

The  oiiJy  provision  of  law  relating  to  paymeut  by  claimants  for  surveys  of  private 
land  claims  is  found  in  the  act  of  July  31, 1876.  Only  tlie  proper  costs  of  snrvcy 
and  platting  are  chargeable. 

Acting  Commissioner  Harrison  to  surveyorgeneral^  San  Francisco^  March 

10, 188*. 

Sib  :  I  have  received  your  letter  of  February  25  ultimo,  with  modi- 
fied bill  of  costs  in  the  matter  of  the  survey  of  the  Bancho  Santiago  de 
Santa  Ana,  and  have  considered  your  explanation  of  the  several  items 
charged  therein,  which  items  are  as  follows : 

No.  1 ,  January  7, 1879,  to  William  Minto,  for  explanation |54  50 

No.  2,  October  13, 1879,  to  Los  Angeles  Weekly  Journal,  advertising 9  75 

No.  3y  October  13, 1879,  to  Los  Angeles  Herald,  advertising 12  00 

No.  4,  October  21, 1879,  to  Santa  Ana  Herald,  advertising 5  00 

No.  5,  October  23,  1879,  to  J.  A.  Forbes,  expenses  in  conducting  examina- 
tions    54  75 

No.  6,  October  35,  1879,  to  S.  C.  Houghton >  reporter's  fees  in  examination  ..  201  60 

No.  7,  Joly  12,  1881,  to  William  Mlnto,  for  examination 221  50 

No.  8,  October  3, 1B83,  to  original  calculation  and  platting 200  00 

No.  9,  October  3, 1883,  to  duplicate 50  00 

No.  10,  October  3, 1883,  to  descriptive  notes 50  00 

No.  11,  Octobers,  1883,  to  Wm.  Minto,  for  survey 430  50 

1,289  60 

The  following  is  a  brief  history  of  the  proceedings  in  the  case  during 
the  time  embraced  in  said  bill,  as  far  as  relates  to  the  question  of  the 
costs  required  to  be  paid  by  the  claimants : 
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The  plat,  field-notes,  &c.,  of  the  survey  of  the  claim,  executed  by 
United  States  Deputy  Surveyor  Hancock,  were  returned  to  this  oflBce 
by  the  surveyor-general  under  date  of  January  4, 1879,  and  the  matter 
of  location  was  pending  here  for  consideration  and  decision ;  Britten 
and  Gray,  esqs.,  representing  the  grant  claimants,  and  Hon.  Montgomery 
Blair  the  conflicting  Bancho  Las  Bolsas. 

On  examination  of  the  case  it  was  found  that  the  location  of  certain 
of  the  boundaries  was  so  imperfectly  indicated  that  an  examination  ou 
the  ground,  the  taking  of  testimonj^,  and  a  further  report  were  neces- 
sary to  the  due  execution  of  the  law  relating  to  the  survey  and  location 
of  private  claims  in  California. 

Notice  to  the  parties  and  investigation  by  the  surveyor-general  were 
accordingly  directed  by  my  letter  of  July  3, 1880,  under  the  first  sec- 
tion of  the  act  of  July  1, 1864  (13  Stat.,  332).  This  was  done  upon  my 
own  motion,  from  the  necessity  of  the  case,  for  the  purpose  expressed. 
The  attorneys  for  the  claimants  did  not  move  in  it. 

My  action  was  sustained  by  the  Department  against  the  motion  of 
Mr.  Blair  praying  the  Department  to  interpose  its  supervisory  authority 
and  arrest  the  proceeding. 

The  investigation  was  had,  testimony  taken,  and  an  examination  made 
upon  the  ground  by  United  States  Deputy  Surveyor  Minto,  under  di- 
rection of  the  surveyor- general;  and  the  testimony,  exhibits,  and  re- 
port of  the  deputy  returned  to  this  ofllce  by  the  surveyor-general  as  the 
result  of  the  investigation  directed  as  aforesaid. 

Upon  the  case  as  then  presented  and  the  briefs  and  arguments  of  the 
counsel  thereupon  my  decision  was  made  directing  a  new  survey  of 
the  claim.  This  decision  was  affirmed  on  appeal  by  the  honorable  Sec- 
retary of  the  Interior.  His  decision  was  communicated  to  the  surveyor- 
general,  and  in  due  time  the  new  survey  was  made  and  returned  in 
accordance  therewith,  was  duly  approved,  and  patent  prepared  for 
issue  thereon. 

The  claimants  are  required  to  pay  the  costs  of  said  survey  before  pat- 
ent can  be  issued  to  them,  but  object  to  the  items  in  said  bill  Kos.  1  to 
7,  inclusive,  as  not  being  legally  chargeable  against  them  in  the  prem- 
ises. 

The  law  applicable  to  the  case  is  found  in  the  act  of  July  31, 1876 
(19  Stat.,  121),  which  requires — 

Thatan  accurate  account  shall  be  keptl)y  each  surveyor- general  of  the 
cost  of  surveying  and  platting  every  private  land  claim,  U>  be  reported 
to  the  General  Land  Office,  with  the  map  of  such  claim ;  and  that  a 
patent  shall  not  issue,  nor  shall  any  copy  of  such  survey  be  furnished, 
for  any  such  private  claim  until  the  cost  of  survey  and  platting  shall 
have  been  paid  into  the  Treasury  of  the  United  States  by  the  party  or 
parties  in  interest,  or  by  any  other  party. 

This,  I  believe,  is  the  only  provision  of  law  applicable  to  the  Bubject^ 
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and  I  am  not  aware  of  any  usage  or  practice  having  reference  to  private 
claims  in  any  way  supplementing  the  statute. 

The  language  of  the  act  is  unequivocal  and  does  not  admit  of  con- 
struction, and,  if  parties  can  be  required  to  pay  expenses  beyond  the 
cost  of  survey  and  platting,  it  must  be  by  some  implication  or  for  some 
reason  outride  of  the  language  and  purport  of  the  act. 

The  first  item  in  the  bill  of  costs,  Ko.  1,  $54.50,  for  examination  by 
Deputy  Surveyor  Minto,  was  incurred  by  direction  of  Surveyor-Cteneral 
Wagner  to  aid  him  in  forming  his  opinion  and  reporting  satisfactorily 
upon  the  Hancock  survey.  That  survey  was  made  in  1857,  long  before 
any  law  was  passed  requiring  parties  to  private  claims  to  pay  the  costs 
of  survey.  I  do  not  see  that  it  has  any  relation  to  the  making  of  the 
present  survey,  or  the  costs  thereof. 

The  items  Nos.  2  to  7,  inclusive,  all  relate  to  the  investigation  pre- 
ceding the  present  survey.  Notice  was  published,  a  substitute  to  act 
for  the  surveyor-general  was  appointed,  a  reporter  employed,  and  an 
examination  directed  by  the  surveyor-general  as  apart  of  the  investiga- 
tion made  on  the  ground  by  Deputy  Surveyor  Minto.  All  this  expense 
was  certainly  no  part  of  the  *'  cost  of  survey  and  platting  ^  of  the  survey 
to  be  thereafter  made  if  a  new  or  modified  survey  should  be  ordered. 
And  suppose,  as  the  result  of  the  investigation,  that  the  Hancock  sur- 
vey had  been  approved,  what  would  have  been  the  status  of  these 
charges  as  regards  the  obligation  of  the  claimants  to  pay  them  t 

The  investigation,  as  to  its  probable  effect  upon  the  decision,  having 
resulted  favorably  for  the  claimants,  it  might  seem  equitable  and  just, 
as  between  them  and  the  Government,  which  has  no  interest  in  the  case, 
that  they  should  pay  the  expense ;  but  their  legal  obligation  is  no  greater 
than  it  would  have  been  if  the  result  had  been  unfavorable  to  them. 

There  are  many  expenses  attending  the  adjudication,  confirmation, 
and  location  of  private  claims  of  this  character,  all  being  for  the  ben- 
efit of  the  claimants,  which  the  Government  rightfully  pays  by  reason 
of  its  treaty  obligations  to  recognize  and  protect  tl^e  rights  of  individ- 
uals in  such  claims.  To  fulfill  its  obligations,  do  justice  to  interested 
parties,  and  at  the  same  time  protect  its  own  interests  in  the  public 
domain,  it  was  necessary  to  provide  for  ascertaining  and  determining 
the  validity,  locality,  and  extent  of  alleged  claims,  the  payment  of  the 
necessary  expenses  of  the  proceedings  being  incidental  to  the  discharge 
of  the  obligation. 

The  Government  has,  therefore,  without  questioning,  paid  all  these 
expenses;  and  it  has  been  only  since  the  act  of  May  30,  1862  (12  Stat., 
409;  Bev.  Stat.,  2400),  repealed  March  3, 1875  (18  Stat.,  384),  and  sub* 
stautially  re-enacted  by  the  statute  of  July  31,  1870,  aforesaid,  that 
Congress  has  required  the  party  in  interest,  after  his  claim  has  been 
determined  and  located,  to  pay  the  cost  of  marking  it  upon  the  ground 
and  preparing  the  plat  of  survey,  to  be  made  the  record  evidence  of  the 
extent  of  his  right. 
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I  am  clearly  of  opinion  that  the  requirement  for  x)ayment  of  expenses 
cannot  be  extended  beyond  the  terms  of  the  statute  referred  to,  and  in 
the  present  case  that  the  patent  should  be  delivered  to  the  proper  party 
on  payment  of  the  items  Nos.  8,  9, 10,  and  11  in  the  bill  of  costs  afore- 
said, amounting  to  $730.50,  and  you  are  hereby  instructed  accordingly. 


IIL^COLORADO. 
1.  PRACTICE. 

appeair^time— notice— interlocutory  and  final  order. 
Mrs.  Leann  S.  King  v,  Thomas  Leitensdobfer. 

Where  notice  of  decision  is  served  by  the  General  Land  Office  on  the  attorneys  resi- 
dent in  Washington,  and  also  by  the  local  office  on  party  residing  at  a  distance, 
or  on  the  attorney  residing  in  vicinity  of  the  party,  time  for  appeal  will  com- 
mence to  rnn  from  date  of  latter  service. 

When  the  decision  adjudicates  and  finally  disposes  of  the  question  presented,  though 
not  determining  the  case  in  which  it  is  raised,  it  does  not  come  within  the  mle 
applicable  to  matters  merely  interlocutory  and  resting  in  discretion,  and  is  sobject 
to  appeal. 

Commissioner  McFarland  to  register  and  receiver^  PueblOj  Colo.j  Novetnber 

16, 1883. 

Gentlemen  :  Under  date  of  June  27, 1883,  my  decision  was  com- 
municated to  you  from  this  oflSce,  denying  the  motion  by  Wells,  Smith 
&  Macon,  esqs.,  of  Denver,  Colo.,  and  Britton  &  Gray,  esqs.,  of  this  city, 
in  behalf  of  Mrs.  Leann  S.  King,  to  be  substituted  in  place  of  Thomas 
Leitensdorfer  (a  derivative  claimant  under  the  Vigil  and  St.  Vrain 
grant)  and  allowed  in  his  stead  to  prosecute  the  appeal  taken  by  him 
to  this  office  from  the  decision  of  the  register  and  receiver  rejecting  his 
claim ;  and  you  were  instructed  to  notify  the  parties  in  interest,  or  their 
attorneys  residing  in  Colorado,  of  said  decision,  and  inform  them  of 
their  right  to  appeal  under  the  rules. 

On  the  same  day  notice  of  said  decision  was  given  from  this  office  by 
mail  to  Britton  &  Gray,  esqs.,  and  E.  H.  Bradford,  esq.,  the  attorneys 
resident  here  of  Mrs.  King  and  Leitensdorfer,  respectively. 

On  the  6th  of  July,  1883,  as  I  am  advised  by  you,  a  copy  of  my  de- 
cision aforesaid  was  mailed  by  you  to  Wells,  Smith  &  Macon,  esqs.,  the 
Colorado  attorneys  of  Mrs.  King. 

On  the  dlst  of  August,  1883,  notice  of  appeal  from  said  decision,  and 
specification  of  errors,  bearing  date  August  29,  was  received  by  this 
office  from  Messrs.  Britton  &  Gray  for  Mrs.  King,  with  admission  of 
service  of  copy  thereof  on  Mr.  Bradford,  attorney  for  Leitensdorfer, 
dated  August  30. 

On  September  29, 1883,  a  motion  was  filed  in  this  office  by  Mr.  Brad- 
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ford  (with  adiniBsion  of  service  thereof  by  Messrs.  Britton  &  Gray)  to 
dismiss  said  appeal  on  the  grounds  following : 

Ist.  The  appeal  was  not  filed  in  time. 

2d.  The  order  of  the  Commissioner  appealed  from  is  interlocutory, 
concerning  matter  resting  in  his  discretion ;  and  hence  may  be  excepted 
tOy  not  appealed  from. 

On  the  3d  of  October,  ultimo,  Messrs.  Britton  &  Gray  filed  an  answer 
to  said  motion,  and  on  the  9th  ultimo  Mr.  Bradford  filed  a  reply  thereto. 

I  have  carefully  considered  the  case,  and  the  matters  presented  by 
the  counsel  for  and  against  the  motion,  and  conclude — 

First,  that  as  regards  the  time  of  filing,  the  appeal  maybe  sustained; 
though  counting  from  the  time  of  giving  notice  to  the  resident  attor- 
neys, from  this  office,  it  was  four  days  too  late.  But  reckoning  from 
the  date  of  giving  notice  by  you  to  the  attorneys  of  the  moving  party 
residing  in  Colorado,  the  filing  was  several  days  within  the  time  allowed 
by  the  rules. 

The  question,  therefore,  is  as  to  which  notice  should  be  regarded  as 
fixing  the  limit  within  which  the  appeal  should  have  been  made. 

By  the  letter  of  the  rules  applicable  generally  to  attorneys,  notice  to 
one  attorney  is  notice  to  all  on  the  same  side  of  the  case  and  to  the 
parties  represented  by  them.  But  the  object  of  the  notice  and  the  allow- 
ance of  time,  as  relating  to  appeals  under  the  rules  applicable  thereto, 
being  to  give  parties  opportunity  to  ascertain  the  particulars  of  decis- 
ions, to  consult  counsel,  and  determine  upon  their  course  of  action  in 
the  premises,  a  reasonable  liberality  would  seem  to  be  proper  and  de- 
sirable.   Such  has  been  the  view  heretofore  taken  by  this  office. 

The  case  of  Moore,  cited  by  the  counsel  for  the  appellant  from  7 
Copp's  L.  O.,  188,  is  not  entirely  in  point,  for  the  reason  that  it  does 
not  appear  that  earlier  notice  than  that  given  to  the  party  from  the 
local  land  office  had  been  given  to  the  attorney  of  the  party  resident 
here.  The  point,  however,  is  decided  that  as  affecting  the  additional 
time  allowed,  where  notice  is  given  from  the  local  office,  it  is  immaterial 
whether  the  appeal  be  returned  through  the  same  channel  or  not. 

The  exercise  of  a  reasonable  liberality  in  the  application  of  the  rules 
limiting  the  right  of  appeal  is  also  recognized. 

The  case  of  Boach  v.  Myers  &  Cole  (Land  Decisions,  July,  1881,  to 
Jane,  1883,  p.  471)  comes  much  nearer  the  case  under  consideration. 

Notice  of  the  decision  of  this  office  was  given  to  the  resident  counsel 
June  27, 1881,  under  which  the  time  to  appeal  expired  August  26.  Ap- 
peal was  filed  by  the  resident  attorneys  here  September  1,  but  the  local 
officers  were  instructed  by  the  closing  paragraph  of  the  decision,  as  in 
this  case,  to  notify  the  parties  in  interest,  and  it  was  held  that — 

When  notice  of  decision  is  given  by  the  local  officers,  ten  days  addi- 
tional to  the  time  allowed  by  Rule  86  are  allowed  for  the  transmission  of 
notice  and  return  of  the  appeal  through  the  mails,  thus  allowing  the 
party  seventy  days  from  date  of  their  notice  within  which  to  file  his 
api)eal. 
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The  decision  proceeded: 

There  may  be  some  qaestion  as  to  wheu,  in  case  of  notice  being  given 
both  to  a  party's  attorney  resident  in  this  city  and  to  himself  through 
the  local  office,  the  time  commences  to  run,  whether  from  date  of  notice 
to  himself  or  to  his  attorney.  In  sach  a  case  I  am  of  opinion  that  the 
rules  should  be  liberally  construed  that  the  party  in  interest  may  have 
every  opportunity  to  secure  his  right  of  appeal;  and  consequently  that 
the  time  allowed  for  that  purpose  should  be  computed  as  commencing 
to  run  from  the  date  of  service  of  notice  upon  the  party  himself. 

The  motion  to  dismiss  the  appeal  was  accordingly  overruled. 

In  the  present  case  the  notice  from  the  local  office  was  served  on  the 
Colorado  attorneys  of  the  party,  and  not  on  the  party  herself,  and  in 
that  it  differs  from  the  case  above.  The  reason  of  that  decision,  how* 
ever,  holds  good  in  this  case.  The  object  of  the  notice  being  to  give  the 
party  effectual  notice  would  certainly  be  better  accomplished  by  notice 
to  her  attorneys  in  her  vicinity  than  to  her  counsel  a  thousand  miles 
distant.  A  fairly  liberal  construction  will  therefore  adopt  the  notice  to 
the  former  as  determining  the  limit  of  the  time  for  appeal  rather  than 
the  earlier  notice  given  for  the  information  of  the  attorneys  resident 
here. 

But  the  moving  counsel,  through  his  firm,  has  furnished  a  precedent 
still  nearer  in  point.  In  the  case  of  John  W.  Lowe  and  others,  heirs, 
&c.,  notice  of  a  decision  of  this  office  of  April  27, 1883,  was  given  from 
this  office,  by  mail,  to  Drummond  &  Bradford,  esqs.,  the  resident  at- 
torneys of  one  of  the  parties,  on  the  28th  of  April.  The  time  for  appeal 
under  that  notice  expired  June  28. 

With  the  decision  the  usual  instruction  was  given  to  the  surveyor- 
general  at  Tallahassee,  Fla.,  to  notify  the  parties  in  interest  or  their  at- 
torneys thereof;  and  notice  was  given  by  him  to  the  attorneys  of  both 
parties  May  1. 

Messrs.  Drummond  &  Bradford  appealed  from  the  decision,  their 
notice  of  appeal  bearing  date  July  4,  six  days  after  the  time  to  appeal, 
under  the  notice  given  to  them  here,  had  expired ;  and  as  indicating 
clearly  that  they  availed  themselves  of  the  time  afforded  by  the  later 
notice,  they  sent  their  appeal  to  the  office  of  the  surveyor- general  at 
Tallahassee,  whence  it  wa«  transmitted  to  this  office  and  received  and 
filed  here  July  30. 

The  appeal  was  allowed  and  in  due  course  transmitted  to  the  Depart- 
ment for  decision. 

The  first  ground  of  motion  is  held  not  well  taken. 

Second,  the  cases  cited  by  the  moving  counsel  hold  that  when  an 
order  is  interlocutory,  and  matter  resting  in  discretion,  appeal  will  not 
lie. 

The  decision  in  the  case  cited  by  the  counsel  opposing  holds,  in  effect, 
that  where  the  decree  disposes  of  the  matter  in  question,  though  not 
conclusive  of  the  case,  it  is  subject  to  appeal. 
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Thero  is  no  doubt  aboat  tbe  rule ;  tbe  question  is  as  to  its  applica- 
tion to  tbe  decision  in  tbe  present  case. 

The  status  of  tbe  Leitensdorfer  claim,  to  wbicb  tbe  decision  appealed 
from  bas  relation,  is  fully  set  fortb  in  said  decision.  It  is  seen  tbereby 
tbat  tbere  is  really  no  case  involving  said  claim  before  tbis  office ;  at 
least  none  in  wbicb  it  can  take  any  affirmative  action. 

Tbe  effect  of  tbe  President's  order,  made  upon  tbe  opinion  of  tbe 
Attorney-General  tbat  appeal  from  tbe  decision  of  tbe  register  and  re- 
ceiver rejecting  Leitensdorfer's  claim  did  not  lie  to  tbis  office,  was  and 
bas  continuously  been  so  beld  to  suspend  proceedings  here  in  tbe  case. 

Tlie  application  decided  against  was  by  Mrs.  King,  a  party  dehors  the 
record^  against  Leitensdorfer,  a  party  to  the  record^  to  oust  him  from  tbe 
case,  and  to  be  i^ermitted  to  take  bis  place.  Tbe  counsel  now  moving 
to  dismiss,  facetiously  but  not  inappropriately,  calls  the  proceeding  "a 
knot  on  tbe  trunk  of  tbe  case,'^  &c.  It  is  certainly  a  side,  or,  more 
properly,  an  outside  issue;  not  between  parties  to  tbe  case. 

An  interlocutory  decision  would  seem  to  be  one  relating  to,  or  having 
some  bearing  upon,  tbe  issue  between  tbe  parties  to  tbe  case.  Tbe  de- 
cision in  question  has  no  such  relation  or  bearing.  Tbe  issue  in  tbe 
case  involves  tbe  validity  of  tbe  Leitensdorfer  claim.  Tbe  decision  ap- 
pvealed  from  simply  denies  tbe  motion  of  Mrs.  King  to  be  substituted 
in  place  of  Leitensdorfer  as  prosecutor  of  tbe  claim. 

The  denial  of  Mrs.  King's  motion,  besides  being  in  an  issue  outside 
of  tbat  between  tbe  parties  to  tbe  case,  was  a  determination  of  her 
claim  as  presented.  It  was  no  less  final  because  of  tbe  intimation 
given  that  in  a  possibly  future  different  state  of  tbe  case  it  might  be 
again  presented.  A' renewal  must  in  any  event  be  equivalent  to  a  new 
application,  not  dependent  upon  suggestions  contained  in  the  former 
decision. 

I  cannot  see  that  the  matter  submitted  for  my  decision  rested  in  dis- 
cretion more  than  in  any  case  where  judgment  is  invoked  regarding  the 
claimed  and  contested  rights  of  parties,  upon  facts  presented,  and  the 
law  applicable  to  tbe  same. 

Tbe  second  ground  of  motion  is  overruled,  and  tbe  motion  to  dismiss 
the  appeal  denied. 

The  motion  papers  will  be  forwarded  with  the  appeal  to  the  Depart- 
ment. 

Affirmed  by  Secretary,  Sept.  15, 1884. 
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2.  PRIVATE  CliAIMS. 

motion  for  substitution. 
Mrs.  Leann  S.  King  v.  Thomas  Leitensdorfer. 

Motion  by  Mrs.  King  to  be  Bubstituted  in  place  of  Leitensdorfer  in  his  appeal  from 
decision  of  register  and  receiver  rejecting  his  claim  to  land  under  the  Vigil  and 
St.  Yrain  grants;  she  having,  by  jadgmeut  and  sale  under  execution  in  her 
favor  against  him,  become  the  purchaser,  as  alleged,  of  the  land  claimed. 

To  recognize  the  right  of  substitution  in  such  case  would  inaugurate  a  practice  in- 
convenient at  best ;  successive  demands  therefore  might  be  made,  in  each  of 
which  modes  of  transfer  and  title  of  parties  must  be  adjudicated,  matters  be- 
longing properly  to  the  courts. 

The  ownership  of  the  whole  interest  claimed  cannot  be  determined  from  the  proofs 
presented. 

The  judgment  under  which  the  interest  in  question  is  claimed  to  have  passed  to  the 
mover  is  pending  on  writ  of  error  in  the  higher  court ;  its  reversal  would  divest 
her  of  such  interest. 

The  object  of  the  motion  is  to  strengthen  the  position  of  the  mover  as  claimant  and 
aid  her  in  demands  upon  the  settlers  on  the  land  claimed;  but  if  her  Judgment 
should  be  reversed  or  Leitensdorfer's  claim  finally  rejected,  they  would  lose  what- 
ever they  had  paid  in  compromises. 

The  order  of  the  President,  referred  to,  is  still  in  force,  and  under  it  the  General  Land 
Office  has  no  jurisdiction  of  the  appeal  in  question  which  was  abrogated  by  it; 
and  to  assume  to  set  aside  a  party  to  the  record  and  substitute  another  would  be 
manifestly  unwarranted. 

Motion  denied. 

Commissioner  McFarland  to  register  and  receiver,  Pueblo^  Colo.,  June 

27,  1883. 

Gentlemen  :  On  the  24tb  of  February  Inat  an  application  under  date 
of  February  9  last  was  filed  in  tbis  office  by  Wells,  Smith  &  Macon, 
osqs.,  of  Denver,  Colo.,  and  Britton  &  Gray,  esq*'.,  of  this  city,  in  be- 
half of  Mrs.  Leann  S.  King,  administratrix  of  John  Q.  A.  King,  deceased, 
relating  to  the  claim  of  Thomas  Leitensdorfer,  under  the  Vigil  and 
St.  Vrain  grant  in  Colorado,  in  which  they  ask  that  Mrs,  King  be 
substituted  in  place  of  Leitensdorfer  in  the  appeal  taken  by  him  to  this 
office  from  the  decision  of  the  register  and  receiver  rejecting  his  claim, 
and  that  she  be  allowed  from  henceforth  to  control  the  proceedings 
therein,  or  else  to  appear  and  prosecute  the  same  and  control  the  pro- 
ceedings, in  his  name,  as  the  appellant ;  she  having,  as  claimed,  by 
judgment  in  the  district  court  of  the  second  judicial  district  of  Colo- 
rado for  the  county  of  Arapahoe,  against  Leitensdorfer  and  one  John 
Hallum,  and  sale  under  execution  thereon,  acquired  all  the  interest  of 
Leitensdorfer  in  the  land  forming  the  subject  of  his  claim. 

Before  proceeding  in  the  matter  of  said  application  I  required  the 
resident  attorneys  of  Mrs.  King  to  give  notice  of  their  motion  to  B.  H. 
Bradford,  esq.,  the  resident  attorney  of  Leitensdorfer  of  record  as  such 
attorney  in  the  matter  of  his  claim.    Notice  was  accordingly  given, 
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pursaant  to  which  Mr.  Bradford  appeared,  and  the  motion  waa  argned 
orally  before  me  on  the  19th  of  Jane,  instant. 

In  support  of  the  motion  a  certified  copy  of  the  judgment  roll  of  the 
Colorado  court  and  of  the  sherififs  deed  to  Mrs.  King  are  produced,  the 
same  having  been  filed  with  her  application.  They  show  that  the  land 
was,  in  form,  sold  and  conveyed  to  Mrs.  King  in  entirety.  The  attor- 
neys of  Mrs.  King  also  produce  and  file,  on  the  argument,  certified  cop- 
ies of  depositions  of  Mrs.  Josephine  Farnsworth  and  John  Hallum, 
taken  in  the  suit  of  Leitensdorfer  against  Craig  et  aL,  in  the  circuit 
court  of  the  United  States,  and  a  certificate  of  the  clerk  of  the  supreme 
court  of  Colorado  that  no  appeal  is  pending  in  said  county,  in  any  suit 
by  Leann  S.  King  r.  Thomas  Leitensdorfer ;  but  said  certificate  also 
shows  that  a  writ  of  error  has  been  soed  out  of  said  supreme  court  in 
favor  of  Leitensdorfer  against  Mrs.  King  to  review  the  judgment  of 
the  district  court  for  Arapahoe  County. 

The  introdaction  of  said  deposition  appears  to  be  to  show  that  the 
whole  interest  in  the  land  was  in  Leitensdorfer  and  Hallam  and  passed 
to  Mrs.  King  by  the  sheriff's  deed.  The  certificate  aforesaid  shows 
that  up  to  March  17, 1883,  no  steps  were  taken  to  review  said  judgment 
nor  by  the  plainti£f  in  error  to  bring  the  writ  of  error  to  a  hearing ;  that 
the  April  term  of  the  supreme  court  of  Colorado  adjourned  on  the  18th 
day  of  May  last,  and  that  the  next  regalar  term  thereof  is  appointed  to 
be  held  on  the  first  Tuesday  of  December  next;  from  which  it  may  be 
inferred  that  some  months  at  least  must  elapse  before  said  writ  of  error 
can  be  brought  to  a  decision. 

On  the  part  of  Leitensdorfer  a  deed  is  produced  from  John  Hallum 
to  Mrs.  Farnsworth,  bearing  date  before  the  issuing  of  the  attachment 
in  the  suit  of  Mrs.  King  v.  Leitensdorfer  and  Hallum,  which  purports 
to  convey  an  undivided  twelfth  part  in  the  Leitensdorfer  claim,  without 
condition  or  reservation.  The  deed  also  recites  that  one-half  of  the 
Leitensdorfer  location  had  been,  before  then,  conveyed  by  the  party  of 
the  first  to  the  party  of  the  second  part,  and  that  the  deed  then  given 
equalized  the  interest  of  each  in  said  location.  Also  a  printed  copy  of 
Abstract  of  record  and  assignment  of  errors  in  the  case  of  Leann  S. 
King,  defendant  in  error,  v.  Thomas  Leitensdorfer,  plaintiff  in  error. 

It  is  objected  on  the  part  of  Mrs.  King  that  under  the  102d  Kule  of 
Practice,  Leitensdorfer  has  no  right  to  intervene  and  appear  on  the 
motion,  he  not  having  first  disclosed  on  oath  the  nature  of  his  interest. 

In  addition  to  the  matters  thus  presented,  it  is  proper  to  refer  t<^  the 
status  of  the  case  of  Leitensdorfer  as  it  appears  in  the  record,  so  far  as 
it  has  necessary  connection  with  the  questions  to  be  determined. 

Several  of  the  derivative  claimants  under  Vigil  and  St.  Vrain,  Lei- 
tensdorfer being  one,  appealed  from  the  decisions  of  the  register  and  re- 
ceiver upon  their  claims.  This  office  entertained  the  appeal  against 
objection  by  Craig,  one  of  said  claimants,  and  on  appeal  to  the  Depart- 
ment its  decision  was  sustained. 
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Craig  then  made  application  to  the  President,  who,  npon  the  opinion 
of  the  Attorney-General  that  the  decisions  of  the  register  and  receiver 
in  those  cases  were  final,  directed  that  evidence  of  title,  upon  the  award 
to  Craig,  should  be  issued  to  him,  notwithstanding  the  appeal  there- 
from,, which  was  accordingly  done.  This  being  regarded  as  an  authori- 
tative denial  of  the  jurisdiction  of  this  office  and  the  Department  over 
said  appeals,  no  action  ha^  since  been  taken  by  either  in  regard  to  them. 

Afterwards,  in  a  suit  by  Leitensdorfer  against  Craig,  to  set  aside  the 
award  to  the  latter,  the  United  States  circuit  court  for  the  district  of 
Colorado,  held,  in  opposition  to  the  opinion  of  the  Attorney-General,  that 
the  decisions  of  the  register  and  receiver  upon  the  derivative  claims 
aforesaid  were  subject  to  appeal  to  this  office.  The  decree  in  which  this 
decision  is  embraced  has  been  taken  on  appeal  to  the  Supreme  Court  of 
the  United  States,  and  is  pending  undecided. 

Having  fully  considered  the  matters  presented,  I  come  to  the  follow- 
ing conclusion : 

First.  That  Bule  102  does  not  apply  to  the  case  under  consideration, 
at  least  to  Leitensdorfer's  side  of  it.  He  does  not  appear  as  an  inter- 
vener, but  is  an  original  party  to  the  record  in  the  matter  of  his  daim. 
This  motion  is  merely  a  proceeding  in  the  same  matter,  in  which  he  ap- 
pears under  notice  from  the  attorneys  of  Mrs.  King.  The  requirement 
that  his  attorney  should  have  notice  was  in  recognition  of  his  character 
as  party  to  the  record  and  consequent  right  to  appear  and  defend  his 
interest  against  which  the  motion  is  directed.  Mrs.  King  might  with 
greater  propriety  be  regarded  as  an  intervener. 

Second.  To  direct  substitution  of  parties  in  cases  like  the  present 
would  inaugurate  a  practice  inconvenient  at  its  best,  and  one  likely  to 
affect  injuriously  the  interest  of  litigants.  If  Mrs.  King  may  be  sub- 
stituted as  party  to  the  record,  so  might  her  vendees  and  a  succession 
of  vendees  to  any  extent.  It  would  require  this  office  to  adjudicate  in 
each  case  the  question  of  title  and  the  validity  of  transfers,  whether  by 
voluntary  or  compulsory  conveyance;  a  matter  belonging  properly  to 
the  courts,  and  as  to  which  it  may  well  be  doubted  whether  this  office 
has  any  authority  of  law-to  act. 

Third.  The  ownership  of  the  Leitensdorfer  claim  cannot  be  deter- 
mined from  the  evidence  produced.  In  form,  Mrs.  King  was  the  pur« 
chaser  of  the  whole  interest.  But,  in  the  deposition  of  Mrs.  Farns- 
worth,  introduced  on  the  part  of  the  motion,  in  which  she  deposed  that 
she«held  nine-sixteenths  of  the  claim  in  trust  for  Leitensdorfer,  she  also 
deposed  that  Hallum  conveyed  a  small  interest  therein  to  John  F.  Dar- 
by, which  interest  she  bought  in  her  own  right  and  then  held  in  her 
own  right ;  and  the  deed  introduced  on  the  part  of  Leitensdorfer  shows 
conveyance  by  Hallum  to  Mrs.  Famsworth,  without  reserve  or  condi- 
tion, after  the  date  of  said  deposition,  of  an  undivided  twelfth  interest 
in  the  claim.  It  therefore  appears  that,  under  the  judgment,  if  it  shall 
be  maintained,  Mrs.  King  does  not  hold  the  entire  interest. 
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Fourth.  Bat,  if  the  jadgmeut  should  be  reversed  on  the  writ  of  error 
pendiug  in  the  supreme  court  of  Colorado,  Mrs.  King  would  be  di- 
vested of  whatever  right  she  derived  uuder  the  sheriff's  sale  and  deed ; 
and  the  interest  would  remain  in  the  former  holders  as  if  the  judgment 
had  never  been  rendered.  The  rule  of  law  in  such  cases  being  that 
^^the  party  in  whose  favor  a  judgment  was  rendered  must,  on  its  re- 
versal, make  restitution  of  all  things  in  his  control  which  he  has  ac- 
quired thereby.  If  lands  have  been  set  off  to  plaintiff  under  execution, 
or  if  he  has  purchased  real  or  personal  estate,  the  defendant,  on  the 
reversal  of  the  judgment,  becomes  entitled  to  such  real  and  personal 
property,''  &o.    (Freeman  on  Execution,  sec.  347). 

Fifth.  The  object  of  the  present  motion  is  to  strengthen  the  position 
of  Mrs.  King  as  claimant  and  owner,  and  thereby  aid  her  in  demands 
upon  the  settlers  on  the  land  covered  by  the  claim  and  in  negotiating 
sales  and  compromises  with  them.  One  argument  in  support  of  the 
motion  to  show  the  necessity  of  granting  it  has  been  that  it  may  be 
long  before  the  legal  status  of  the  claim  and  the  right  of  parties  re- 
garding it  are  determined.  The  moving  party  is  anxious  to  realize 
upon  the  land  claimed  as  soon  as  possible,  without  waiting  the  event- 
ual determination  of  the  rights  of  the  parties.  But  if  either  the  judg- 
ment of  Mrs.  King  in  the  State  court  or  the  decree  in  favor  of  Leitens- 
dorfer  in  the  United  States  court  should  be  reversed,  the  settlers  would 
be  losers  of  whatever  they  had  paid.  I  am  not  inclined  to  facilitate 
such  a  result. 

Finally,  the  order  of  the  President  is  still  in  force.  This  office  has 
no  jurisdiction  to  act  in  reference  to  the  appeals  which  were  abrogated 
by  it;  and  to  assume  at  this  stage  of  the  case  under  consideration  to 
set  aside  the  party  to  the  record  and  substitute  another  in  his  place 
would  be  manifestly  unwarranted. 

For  the  reasons  here  stated,  the  motion  is  denied ;  without,  however, 
passing  upon  the  merits,  which  would  be  considered  should  it  be  re- 
newed after  the  rights  of  the  parties  and  the  legal  status  of  the  case  as 
regards  the  appeal  have  been  judicially  determined. 

You  will  notify  the  parties  in  interest,  or  their  attorneys,  residing  in 
Colorado,  of  this  decision,  and  inform  them*  of  their  right  to  appeal 
under  the  rules*  The  attorneys  resident  here  will  be  notified  from  this 
office. 
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relinq mshment,^ undivided  interest. 

Edward  Whiteford-— Application  to  file  Pre-bxption  on 
Rejected  Derivative  Claim  under  Vigil  and  St.  Ykain 
Grant. 

Wbiteford  sought  to  make  entry  on  part  of  section  14,  T.  33  S.,  R.  H4  W.,  as  being  part 
of  claim  of  Alfred  Bent,  on  relinqaishment  of  interest  by  Bent's  heirs  by  Thomp- 
son, their  guardian,  and  purchaser  of  their  right  on  sale  under  judicial  proceed- 
ings. 

Before  the  register  and  receiver  the  claim  of  Alfred  Bent  was  represented  by  a  dia- 
gram showing  the  sections  and  parts  of  sections  constituting  the  location  thereof, 
which  did  not  include  sa\d  section  14. 

lu  the  proceedings  for  the  sale  of  the  interest  of  the  heirs  of  Bent  it  is  described  as  an 
undivided  one  thirty -sixth  part  of  the  Vigil  and  St.  Vrain  grant. 

If  the  claim  is  regarded  as  defiuite  and  located  as  claimed  before  the  register  and  re- 
ceiver, section  14  not  being  included,  the  relinquishment  of  Thompson  wonld  be 
without  effect ;  and  if  unlocated  and  undivided,  as  represented  in  the  proceedings 
under  which  he  claims,  the  reliuquishment  of  a  one  thirty-sixth  part  wonld  have 
but  slightly  greater  validity. 

For  the  general  reasons  set  forth,  and  those  specially  applicable  to  the  case,  the  re- 
linqnisbmeut  Hhonld  not  be  accepted  as  ground  for  allowing  the  entry  proposed. 

Commissioner  McFarland  to  register  and  receiver^  Pueblo^  Colo.y  January 

22,  1884. 

Gentlemen  :  Referring  to  tbo  registers  letter  to  this  office  of  No- 
vember 6,  1883,  and  accompanying  papers,  it  appears  thereby  that  Ed- 
ward Whiteford  made  application  at  your  office  to  file  pre-emption  de- 
claratory statement,  dated  October  30, 1883,  on  the  K  J  SB.  J  and  N. 
J  SW.  J,  Sec.  14,  T.  33  S.,  E.  C4  W.,  and  tendered  the  fees  therefor,  and 
presented  certain  papers  having  relation  to  the  rejected  derivative 
claim  of  the  heirs  of  Alfred  Bent,  under  the  Vigil  and  St.  Vrain  grant, 
including  a  relinquishment  by  George  W.  Thompson,  the  alleged  owner 
of  said  claim,  to  the  United  States,  of  the  land  above  mentioned,  de- 
scribing it  therein  as  *'  being  a  portion  of  said  derivative  claim.'' 

The  register's  letter  being  apparently  submitted  for  instructions  in 
the  premises,  1  have  to  say:  that  though  relinquishments  by  the  claim- 
ants have  been  accepted  as  sufficient  to  justify  the  allowance  of  entries 
upon  lands  included  within  some  of  said  rejected  claims,  further  con- 
sideration of  the  subject  has  led  me  to  doubt  the  utility  and  propriety 
of  continuing  to  permit  entries  upon  such  relinquishments. 

Said  rejected  claims  have  at  present  no  legal  standing.  The  order  of 
the  President  founded  upon  the  opinion  of  the  Attorney-General,  that 
the  decision  of  the  register  and  receiver  by  which  said  claims  were  re- 
jected were  final,  is  still  in  force;  and  though  it  has  been  held  to  the 
contrary  by  the  United  States  circuit  court,  which  would  leave  the  ap- 
peals taken  from  the  decision  of  the  register  and  receiver  to  this  office 
open  for  consideration,  the  decree  of  the  circuit  court  has  been  super- 
seded by  appeal  to  the  United  States  Supreme  Oourt,  and  is  pending 
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therein  undecided.  If  the  decree  of  the  circait  court  shall  be  reversed, 
or  if  afSrmed  and  the  appeals  from  the  decisions  of  the  register  and  re- 
ceiTcr  on  appeal  here  afBrmed,  the  claimants  will  be  left  mthont  right 
or  title,  and  their  relinquishments  without  force  or  value. 

But  it  may  be  said,  in  view  of  the  possibilities  here  suggested,  that 
in  the  happening  of  either  of  those  contingencies,  the  land  will  be,  and 
be  held  to  have  been  all  along  the  property  of  the  United  States,  and 
the  acceptance  of  relinquishments  as  authorizing  entries,  though  the 
parties  relinquishing  have  no  title,  can  do  no  harm.  It  might,  however, 
and  undoubtedly  would,  by  ostensibly  recognizing  their  claim  of  own- 
ership, enable  the  claimants,  through  the  anxieties  of  settlers,  to  dis- 
pose of  their  alleged  titles  for  valuable  considerations,  to  the  loss  of 
the  settlers  paying  the  same;  a  result  I  do  not  feel  willing  to  promote. 
I  think  the  interests  of  the  public  and  of  individual  citizens  will  be  best 
promoted  by  leaving  the  lands  subject  to  these  claims  to  the  reservation 
prescribed  by  law,  until  they  shall  be  finally  adjudicated  and  their  lo- 
cality and  extent  determined. 

In  case  the  decree  of  the  circuit  court  shall  be  affirmed,  the  whole 
matter  of  said  derivative  claims  may  be  opened  for  readjudication  upon 
the  suspended  but  pending  appeals  from  the  decisions  of  the  register 
and  receiver,  or  otherwise.  It  is,  therefore,  impossible  to  judge  at  this 
time  what  may  be  the  final  location  of  the  claims  that  may  be  allowed, 
or  of  the  validity  and  effect  of  relinquishments  made  in  the  present  state 

of  the  case. 

This  general  view  of  the  subject  is  applicable  alike  to  all  of  the  re- 
jected claims ;  and  in  some  respects  to  all  of  the  derivative  claims  un- 
der Vigil  and  St  Vrain. 

In  the  case  of  the  heirs  of  Alfred  Bent,  it  appears  by  the  record  that 
the  claim  was  presented  to  the  register  and  receiver  as  being  for  one- 
eigbteenth  part  interest  in  the  Vigil  and  St.  Vrain  grant;  and  said  in- 
terest was  claimed  to  have  become  severed  and  located,  in  part,  at 
least,  npon  certain  specified  subdivisions  of  the  public  surveys,  one  of 
which  was  said  Sec.  14,  of  T.  33  S.,  E.  64  W.  of  the  sixth  principal  me- 
ridian, by  the  settlement,  improvement,  and  occupancy  by  said  Alfred 
Bent  of  the  land  forming  said  subdivisions. 

The  testimony,  however,  shows  that  the  claimants  filed  a  diagram 
before  the  register  and  receiver  (which  was  made  Exhibit  No.  5),  and 
claimed  by  it  the  following  as  their  location :  "  The  E.  i  of  Sec.  22,  B. 
i  Sec.  32,  B.  i  Sec.  29,  and  all  of  Sees.  23,  24,- 25,  26,  27,  28,  33,  34,  35, 
and  36,  all  in  T.  33  S.,  R.  64  W.  of  the  sixth  principal  meridian,  in  Las 
Animas  County,  Colorado  Territory ''^  and  in  their  appeal  from  the 
register  and  receiver  they  describe  their  claim  as  consisting  of  the  same 
whole  sections  and  the  W.  i  of  Sees.  22,  32,  and  29,  instead  of  the  B.  i 
of  those  sections  as  platted  on  the  diagram,  probably  by  mistake  of  the 

draftsman^ 
The  location  as  shown  by  the  diagram  and  claimed  in  the  appeal 
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seems  to  modify  and,  in  effect,  to  amend  the  claim  as  originally  pre- 
sented in  the  petition  to  the  register  and  receiver,  li  does  not  indude 
said  section  14  upon  tchich  Mr.  White/or d  seeJcs  to  make  entry;  and  makes 
other  changes  in  the  land  specified  as  claimed. 

The  register  and  receiver  in  their  decision  rejecting  the  claim  treat  it 
as  undivided  and  nnlocated,  and  make  this  one  ground  of  its  rejection. 

Accompanying  the  register's  letter  aforesaid  are  certified  proceed- 
ings in  the  district  court,  third  judicial  district,  Colorado,  showing 
petition  by  said  George  W.  Thompson  as  guardian  for  the  three  heirs 
of  Alfred  Bent,  who  are  represented  as  minors,  for  authority  to  sell 
their  interest  in  the  Vigil  and  St.  Vrain  grant,  which  is  described  by 
the  boundaries  designated  in  the  original  grant;  an  order  of  the  court 
granting  the  authority  asked  for ;  sale  of  the  interest  of  the  heirs  to 
William  A.  Burnett,  and  conveyance  to  him  of  the  same  j  order  of  the 
court  approving  the  sale,  and  deed  from  Burnett  to  said  George  W. 
Thompson  of  the  interest  aforesaid. 

In  these  proceedings  the  interest  of  the  heirs  of  Alfred  Bent  in  the 
grant  to  Vigil  and  St.  Vrain  is  described  as  an  undivided  one  thirty- 
sixth  part  thereof  (instead  of  one- eighteenth  as  set  forth  in  the  original 
petition  to  the  register  and  receiver),  and  a  specific  location  of  said  in- 
terest (as  shown  by  the  diagram  referred  to  and  claimed  in  the  appeal 
from  the  register  and  receiver)  is  not  mentioned  or  alluded  to. 

If  the  claim  is  to  be  regarded  as  defined  and  located,  as  claimed  be- 
fore the  register  and  receiver  and  in  the  appeal,  said  section  14  is  not 
included  in  it,  and  Mr.  Thompson's  relinquishment  (even  if  relinquish- 
ments were  to  be  accepted  in  such  cases)  would  therefore  be  without 
effect ;  and  if  unlocated  and  undivided,  as  represented  in  the  proceed- 
ing under  which  Mr.  Thompson  claims  the  ownership,  the  relinquish- 
ment of  a  one-thirty-sixth  interest  would  have  but  slightly  greater 
validity. 

For  the  general  reasons  set  forth  herein,  as  weU  as  for  those  specially 
applicable  to  the  case  under  consideration,  the  relinquishment  of  Mr. 
Thompson  should  not  be  accepted  as  ground  for  allowing  the  filing 
applied  for  by  Mr.  Whiteford,  and  you  will  be  governed  accordingly  in 
your  action  relating  thereto. 

You  will  give  notice  to  the  parties  interested  of  this  decision  and  of 
their  right  of  appeal,  and  advise  this  office  of  the  receipt  hereof,  and 
of  the  date  and  manner  of  giving  such  notice. 
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application  to  file  pre-emption  within  limits  of  leitens- 
dorfer  claim  under  vigil  and  st  vrain  grant. 

Manuel  Abkita. 

Since  the  United  States  circuit  court  has  decreed  adversely  to  the  opinion  of  the  At- 
torney-General holding  the  rejection  of  Leitensdorfer's  claim  by  the  register  and 
receiver  not  appealable,  (upon  which  opinion  the  President's  order  was  issned^  by 
which  the  appeal  from  the  register  and  receiver  was  suspended),  and  since  the 
decree  of  the  circuit  court  is  pending  on  appeal  in  the  United  States  Supremo 
Court,  the  claim  of  Leitensdorfer  has  not  been  finally  determined,  and  the  land 
was  not  subject  to  entry. 

Commissioner  McFarland  to  register  and  receiver^  Pueblo^  Colo.^  April 

16, 1884. 

Gentlemen  :  I  have  considered  the  matter  of  the  appeal  of  Mauuel 
Abrita  from  the  decision  of  your  office  rejecting  his  application  to  file  a 
pre-emption  claim  on  the  E.  i  of  SW.  |  of  Sec.  7,  T.  33  S.,  R.  63  W., 
transmitted  to  this  office  with  the  register's  letter  of  March  5  altimo, 
accompanied  by  the  declaratory  statement  of  the  appellant,  dated  Feb- 
ruary 18,  l.'»84,  with  the  certificate  of  the  register  indorsed  thereon,  cer- 
tifying that  the  same  had  been  presented  to  him  February  19, 1884,  and 
the  fee  for  filing  thereof  tendered,  but  that  said  application  was  rejected 
for  the  reason  that  the  land  in  question  was  included  within  the  limits 
of  the  claim  of  Thomas  Leitensdorfer. 

The  claim  referred  toJs  one  of  the  derivative  claims,  under  the  Vigil 
and  St.  Vrain  grant,  which  were  rejected  by  the  register  and  receiver 
upon  their  examination  of  said  claims,  from  which  decisions  of  rejection 
api>eals  were  taken  to  this  office.  Action  was,  however,  suspended 
upon  said  appeals  by  an  order  of  the  President,  founded  upon  an  opin- 
ion of  the  Attorney-General,  that  the  decisions  of  the  register  and 
receiver  in  those  cases  were  final.  But  subsequently  a  decision  of  the 
United  States  circuit  court  was  made  in  the  case  of  Leitensdorfer  v. 
Craig  et  a/.,  which  would  leave  said  appeals  in  force  and  open  for  adju- 
dication ;  said  decision,  however,  has  been  taken  on  appeal  to  the 
SuiNreme  Court  of  the  United  States,  and  the  appeal  therefrom  is  now 
pending.  If  the  decree  of  the  circuit  court  shall  be  affirmed,  the  appeal 
from  the  decisions  aforesaid  of  the  register  and  receiver  now  suspended 
will  be  open  for  examination  and  decision  here  and  by  the  Department. 

It  will  be  seen  from  the  foregoing  statement  that  the  claim  of  Leit- 
ensdorfer has  not  been  finally  determined,  and  as  the  land  offered  for 
is  included  within  the  limits  of  said  claim,  it  was  not  at  the  date  of 
the  appellant's  application  subject  to  entry  or  disposal.  The  decision 
appealed  from  is  therefore  affirmed. 

You  will  give  notice  of  this  decision  to  the  party  interested,  and  in- 
form him  of  his  right  of  appeal,  and  advise  this  office  of  the  date  and 
manner  of  giving  such  notice. 
4531  L  o 25 
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IV.— FLOEIDA. 

deljvert  of  patent^contest—appeal, 
Heirs  of  John  Lowe. 

Th3  delivery  of  patent  haviug  been  subject  of  contest  before  the  surveyor-general,  od 

rendering  his  decision  he  should  have  withheld  patent  during  the  time  allowed 

tor  appeal;  but  thereby  no  serious  injury  has  resulted  to  any  party  having 

rights  in  the  premises. 
Delivery  of  patent  by  the  United  States  is  not  essential.    Title  by  such  patent  \h 

title  by  record.    No  misdirection  of  the  title  is  alleged.    A  certified  copy  frov 

the  record  is  evidence  equally  with  the  original. 
As  the  showing  of  right  in  the  parties  appealing  can  only  be  made  in  the  judicia 

tribunals,  this  department  will  not  interfere  with  the  possession  of  the  patent  b^ 

the  parties  to  whom  it  was  delivered. 

Secretary  Teller  to  Commissioner  McFarlandy  February  29,  1884. 

Sir  :  I  have  considered  the  case  presented  by  the  appeal  of  Messrs. 
Drummond  &  Bradford  from  your  decision  of  April  27, 1883,  refusing 
to  direct  the  United  States  surveyor  general  of  Florida  to  demand  the 
return  of  the  patent  issued  upon  the  claim  of  John  Lowe,  deceased,  for 
6,000  and  10,000  acres  of  land  in  Florida,  and  delivered  to  C.  E.  King, 
as  attorney  for  the  heirs  of  John  Lowe. 

It  appears  that  title  to  these  lands  was  confirmed  to  John  W.  Lowe, 
one  of  the  heirs,  ^'on  behalf  of  himself  and  the  other  heirs  and  le^al 
representatives  of  said  deceased,"  by  the  decree  of  the  superior  court 
for  the  district  of  East  Florida,  July  16  1840,  and  that  said  decree  was 
affirmed  by  the  Supreme  Court  of  the  United  States  at  the  January 
term,  18i2. 

Patent  was  issued  June  30, 1882,  to  "  John  W.  Lowe,  and  the  other 
heirs  and  legal  representatives  of  John  Lowe,  deceased,  their  heirs  and 
assigns,'^  and  July  7, 1882,  the  said  patent  was  transmitted  by  your 
office  to  the  United  States  surveyor-general  of  Florida  "  for  delivery  to 
the  person  legally  entitled  to  its  custody."  July  26, 1882,  the  surveyor- 
general  delivered  said  patent  to  C.  R.  King,  of  Lake  City,  Fla.,  as  the 
accredited  attorney  of  part  of  said  heirs. 

The  claimant,  John  Lowe,  died  in  1825,  and  letters  of  administration 
were  issued  June  3, 1881. 

It  is  urged  by  Messrs.  Druitimond  &  Bradford,  counsel  for  said  ad- 
ministrator and  part  of  the  heirs,  that  the  patent  should  have  been 
delivered  to  said  administrator,  or  his  attorney,  as  the  person  legally 
entitled  to  the  custody  of  the  same;  that  the  delivery  of  the  patent  to 
the  said  C.  R.  King,  before  his  right  to  receive  the  same  could  be  tested 
by  appeal  to  your  office  and  this  Department,  was  in  violation  of  the 
rules  of  practice  governing  such  matters;  and  that  the  surveyor-gen- 
eral should  be  instructed  to  recover  said  patent  and  deliver  it  to  the 
administrator. 
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From  an  e2:amiQatioQ  of  the  case  it  appears  that  two  parties  were 
organized  among  the  heirs  for  the  purpose  of  securing  the  evidence  of 
their  ancestor's  title  to  these  lands,  Mr.  G.  R.  King  representing  one  of 
SQch  parties,  and  Messrs  Drnmmond  &  Bradford  the  remainder  of  the 
heirs  and  the  administrator. 

When  the  surveyor-general  received  the  patent  and  your  instructions 
relative  to  its  delivery  he  did  not  determine  to  whom  such  instrument 
shcnld  be  delivered  until  after  a  showing  had  been  made  by  both  the 
parties  claiming  its  custody^  but  when  he  did  come  to  a  conclusion  in  the 
matter,  he  at  once  delivered  the  patent. 

No  misdirection  of  the  title  is  alleged  as  reeultiug  from  the  issuance 
of  the  patent.  The  only  question  presented  is,  whether  the  Department 
will  now  take  the  desired  action  looking  toward  a  recovery  of  the  patent 
from  the  party  having  its  custody,  for  the  purpose  of  placing  it  in  the 
hands  of  the  other  party. 

You  very  properly  found  that,  a  hearing  having  been  had  before  the 
surveyor- general  to  settle  the  question  at  issue,  he  should,  after  having 
reached  a  conclusion,  have  allowed  time  for  a|)peal  as  provided  in  Bule 
44  of  the  rules  of  practice,  and  during  such  time  should  have  held  the 
patent  in  his  possession ;  but  while  this  is  so,  no  serious  injury  has  re- 
sulted to  any  party  having  rights  under  the  instrument. 

In  United  States  v.  Schurz  (102  U.  S.,  378)  it  was  held  that  "title  by 
])atent  from  the  United  States  is  title  by  record,  and  the  delivery  of  the 
instrument  to  the  patentee  is  not,  as  in  a  conveyance  by  a  private  per- 
son, essential  to  pass  the  title."  A  certified  copy  of  such  record  is  by 
law  made  evidence  equally  with  the  original  document.  It  was  an  open 
question  which  of  the  opposing  parties  claiming  to  represent  the  title 
was  entitled  to  the  delivery.  If  either  obtained  wrongful  possession  he 
might  be  compelled  by  action  to  surrender  it  to  the  proper  grantee. 
Even  had  the  question  come  before  me  I  might  have  erred,  being  as 
liable  to  do  so  as  the  surveyor-general.  Certainty  could  only  have  been 
reached  by  requiring  the  parties  to  stipulate  or  to  interplead  for  posses- 
sion, and  this  Department  would  probably  (or  at  least  possibly)  have 
awaited  such  suit.  Nothing  less  than  suit  upon  demand  for  the  return 
of  the  instrument  would  now  be  effectual  for  its  recovery,  and  such  suit 
could  be  maintained  only  upon  allegation  and  proof  that  the  present 
holder  has  no  right  to  its  custody,  which  I  have  not  decided,  and  which 
the  surveyor-general  has  by  his  decision  negatived. 

As  the  showing  of  right  in  the  parties  now  appealing  can  only  in  the 
present  condition  of  the  matter  be  successfully  made  in  the  judicial 
tribunals,  and  can  best  be  made  by  direct  action  between  the  parties 
without  intervention  here,  your  decision  is  affirmed  and  the  appeal  dis- 
missed. 
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v.— L0TJI8IAHA. 
1.  DEIilVBRY  OF  PATENT. 

delivery  of  fatent-^instructions, 
James  and  Dennis  Quinnilty. 

In  case  of  contest  for  deliyerj  of  patent,  register  and  receiver  to  make  and  nutif;^ 
parties  of  decision,  allowing  usual  time  for  appeal,  etc. 

AcHng  Commwsioner  Harrison  to  register  and  receiver  NatchitocheSy  La.^ 

October  5, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  the  7th  ultimo,  rela- 
tive to  delivery  of  the  patent  in  the  name  of  James  and  Dennis  Quinniltyj 
for  5,876. 74  acres,  issued  July  9,  1883,  and  transmitted  to  you  on  the 
19th  of  the  same  month. 

Henry  Safford,  esq.,  is  the  attorney  of  record  who  prosecuted  the  case 
before  this  office  and  the  Department.  He  also  filed  affidavits  showing 
the  extent  of  his  interest  in  the  claim,  &c. 

Mr.  William  H.  Boult,  it  appears,  seeks  the  custody  of  the  patent 
upon  the  ground  that  he  is  the  owner  of  eleventwelftJis  of  said  claim 
under  a  tax  sale. 

You  express  the  opinion  that  it  is  not  clear  that  Mr.  Boult  owns  that 
amount  of  said  claim  through  his  tax  title;  and  you  request  a  decision 
by  this  office  "  as  to  who  is  the  party  legally  entitled  to  the  patent." 

I  return  herewith  the  papers  transmitted,  with  the  direction  that  you 
make  a  formal  decision  in  the  case  from  the  evidence  before  you,  of 
which  you  will  notify  all  parties  in  interest  and  allow  the  usual  time 
for  an  appeal. 

In  case  all  parties  acquiesce,  or  no  appeal  is  taken  within  the  time 
allowed  by  the  Eules  of  Practice,  you  will  deliver  the  patent  accord- 
ingly. 

If  an  appeal  is  taken  within  the  prescribed  time,  you  will  transmit 
the  case  in  due  course  of  business,  and  hold  the  patent  subject  to  the 
final  action  of  this  office  or  the  Department  in  the  matter. 
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A.  Stoneb* 

Persons  claiming  delivery  of  patents  should  be  required  to  furnish  unbroken  chain  of 
title,  showing  to  whom  the  lands  inure ;  and,  if  agents  or  representatives,  to  con- 
nect themselves  with  patentees. 

Patents  should  be  delivered,  1st,  to  person  to  whom  issued ;  2d,  to  party  claiming 
nnder  original  grantee  and  showing  right  by  unbroken  chain  of  title;  and,  3d, 
to  party  presenting  duly  executed  power  of  attorney  from  person  entitled  to 
delivery  as  above. 

Acting  Commissioner  Harrison  to  register  and  receiver,  New  Orleans^  La,, 

June  4, 1884. 

Gentlemen:  I  am  in  receipt  of  your  letter  of  the  21st  ultimo,  in  re- 
gard to  the  delivery  of  certain  patents  for  Louisiana  private  land  claims 
or  donations  to  A.  Stoner,  esq.,  of  Stony  Point,  La.,  as  attorney  for 
present  parties  in  interest. 

I  transmit  herewith  a  copj"  of  an  affidavit  executed  by  Mr.  Stoner 
December  31, 1879,  and  deposited  here,  setting  forth  that  he  is  the  law- 
ful agent  of  the  parties  claiming  the  tracts  of  land  for  which  patents 
were  desired,  and  application  duly  made  therefor  by  Mr.  Stoner  through 
3'our  office. 

This  was  considered  sufficient,  coming  from  a  reputable  attorney,  to 
call  the  cases  up  for  action,  and  they  have  been  adjudicated  from  time 
to  time,  and  the  patents  sent  to  you  for  delivery  to  the  persons  '^legally 
entitled  to  their  custody J^ 

I  have  to  advise  you  that,  as  a  matter  of  ordinary  precaution,  per- 
sons setting  up  claims  to  the  custody  of  patents  when  the  same  are 
ready  for  delivery  should  be  required  to  furnish  unbroken  chains  of 
title,  showing  to  whom  the  lands  involved  inure ;  and,  if  agents  or  rep- 
resentatives, to  connect  themselves  with  the  patentees  by  the  usual 
methods  in  a  satisfactory  manner. 

You  should  invariably  deliver  private  land  claim  i>atents  transmitted 
to  you  from  this  office  to  one  of  the  three  following  parties,  preference 
being  given  in  the  order  named,  viz: 

First.  The  party  in  whose  favor  the  patent  is  issued  (taking  his  re- 
ceipt therefor). 

Second.  The  party  claiming  under  the  original  grantee  or  confirmee, 
as  shown  by  an  unbroken  chain  of  title;  a  properly  certified-  abstract 
of  title  to  be  filed  by  you  for  future  reference. 

Third.  The  party  who  shall  file  in  your  office  a  duly  executed  power 
of  attorney  from  the  patentee  or  his  legal  representatives,  authorizing 
such  attorney  to  receive  the  patent  applied  for. 

No  deviation  from  these  rules  should  be  made  by  you  in  the  future 
in  the  delivery  of  patents  of  the  character  referred  to,  unless  you  re- 
ceive specific  instructions  from  this  office  to  depart  therefrom. 

Where  two  or  more  parties  assert  their  claims  to  the  custody  of  the 
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same  patent  (as  not  infrequently  ocenrs,  especially  before  snrveyow- 
general),  a  formal  decision  in  the  premises  sbonld  be  rendered  by  yoa, 
and  the  usual  time  for  an  appeal  to  this  office  allowed ;  after  which  the 
conduct  of  the  case  will  be  governed  by  the  rules  of  practice  in  vogue. 


2.  FORM  OP  PATENT. 

Fabish  Chueoh,  Paeish  of  Ascension. 

The  confirmatory  act  must  govern  in  the  issue  of  the  patent,  and  the  modification 
suggested  cannot  be  made. 

Commissioner  McFarland  to  surveyor-general^  Netc  Orleans^  La,^  June 

20,  1884. 

Sir  :  The  register  of  the  United  States  land  office  at  New  Orleans, 
La.,  under  date  of  September  13, 1883,  transmitted  to  this  office  a  plat 
of  survey  of  the  claim  entered  under  No.  391  of  the  old  board  of  com- 
missioners for  the  eastern  district  of  New  Orleans  Territory,  with  au 
affidavit  of  the  parish  priest,  and  a  Jetter  from  Edward  Hickey,  of  New 
Orleans. 

Mr.  Hickey,  in  his  letter,  has  taken  exceptions  to  your  style  of  desig- 
nating the  confirmees  in  the  plat  of  survey,  and  desires  that  the  same 
be  amended  by  substituting  the  word  "people"  for  the  word  "inhab- 
itants." 

This  claim  was  presented  to  the  board  of  land  commissioners  for  the 
eastern  district  of  Orleans  by  Isidore  Blauchard,  for  the  parish  church 
of  the  parish  of  Asceusiou,  claimiug  a  tract  of  land,  which  had  been 
used  as  a  glebe  for  many  years. 

It  was  confirmed  by  a  special  act  of  Congress,  approved  March  3, 
1857  (11  Stat.,  p.  617),  entitled  "An  act  for  the  relief  of  the  inhabitants 
of  the  parish  of  Ascension,  State  of  Louisiana." 

The  confirmatory  act  must  govern  this  office  in  the  issue  of  the  patent, 
and  I  must  decline  to  suggest  any  amendment  of  the  plat  of  survey ; 
and  the  patent,  when  issued,  will  bo  "  to  the  inhabitants  of  the  parish  of 
Ascension,  to  and  for  the  uses  and  purposes  for  which  the  same  has  been 
heretofore  held  and  used,"  with  the  stipulation  contained  in  the  proviso 
to  said  act.    This  will  protect  the  interests  of  all  persons. 

You  will  please  give  Mr.  Hickey  notice  of  this  decision,  and  allow  him 
the  usual  time,  as  provided  by  the  rules  of  practice,  for  appeal  to  the 
honorable  Secretary  of  the  Interior.  If  at  the  expiration  of  the  time  for 
appeal  no  appeal  is  taken  you  will  report  the  matter  to  this  office,  and 
the  case  will  be  further  considered. 


DECISIONS  BELATING  TO   THE   PUBLIC  LANDS.  391 

3.  PBACTICE-APPBAIi. 

motion  to  dismiss  appeal. 
James  and  Dennis  Quinnilty. 

Where  the  intention  to  appeal  is  clearly  expressed  in  a  paper  filed  in  time,  iwhicli 
contains  a  statement  of  grounds  of  appeal  and  declaration  that  in  due  time 
argument  vill  be  filed,  4kc.,  it  should  be  regarded  as  sufficient  notice  of  appeal. 

Commissioner  McFarland  to  register  and  receiver^  Natchitoches^  La.j  May 

1, 1884. 

Gentlehen  :  In  the  matter  of  the  claim  of  James  and  Denuis  Qoin- 
mlty,  in  which  you  were  instructed  to  deliver  the  patent  to  the  party 
legally  entitled  thereto,  the  delivery  \yas  contested  before  yon  by  Henry 
Safford,  A.  H.  Boult,  and  the  heirs  of  E.  L.  Hyams,  the  latter  appear- 
ing by  E.  E.  Buckner  and  Watkins  &  Scarborough,  their  attorneys. 

You  rendered  your  decision  in  the  case,  as  presented,  October  20^ 
1883,  awarding  the  possession  of  the  patent  to  Mr.  Safford;  upon 
which  decision  Mr.  Boult  and  the  Hyams  heirs  petitioned  for  a  rehear- 
ing, the  said  heirs  presenting  certain  documentary  evidence  in  support 
of  their  claim. 

The  petition  for  rehearing  was  opposed  by  Mr.  Safford,  who  also  pro- 
duced documentary  evidence  on  his  part. 

December  4, 1883,  you  rendered  a  decision  reversing  that  of  October 
26, 1883,  and  deciding  to  hold  the  patent  until  the  proper  judicial  tri- 
bunal decides  as  to  who  is  the  owner  of  the  land  and  entitled  to  the 
patent. 

December  31, 1883,  Mr.  Safford  presented  to  and  filed  with  you  a 
paper  in  the  following  terms : 

KatchitOCHES,  December  28, 1883. 

Begisteb  and  Eeceiveb,  U.  S.  L.  O., 

Natchitoches^  La. : 

Gentlemen:  I  desire  to  appeal  to  the  honorable  Commissioner  of 
the  General  Land  Office  from  your  action  in  the  matter  of  the  contest 
respecting  the  delivery  of  the  patent  to  Sec.  37,  T.  11,  R.  10,  5,870.74 
acre?,  in  this  district,  known  as  the  private  land  claim  of  James  and 
Dennis  Quinnilty,  as  announced  in  your  note  of  4th  instant,  on  the 
ground — 

That  said  action  is  contrary  to  the  law  and  the  evidence ;  is,  indeed, 
no  decision,  but  a  mere  announcement  of  refusal  to  decide. 

In  due  time  I  shall  prepare  a  statement  and  argument  in  the  case, 
which  I  will  forward  to  the  Commissioner  through  your  office. 

I  should  sooner  have  acted  but  for  absence,  and,  since  my  return, 
sickness. 

Respectfully,  your  obedient  servant, 

HENRY  SAFFORD, 
For  Self  J  Safford  &  SampayraOj  Heirs  of  David  Vawter  et  al. 
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Under  date  of  Janaary  23, 1884,  Mr.  Safford  presented  to  yon  a  paper 
addressed  to  this  ofBlce,  with  the  following  caption : 

In  the  matter  of  an  appeal  taken  by  me,  28th  ultimo,  from  the  action 
of  the  register  and  receiver  in  the  matter  of  the  contest  for  the  deliv- 
ery of  the  patent  issued  July  9, 1883,  to  Sec,  37,  T.  11,  R.  10,  5,876.74 
acres,  and  known  as  the  claim  of  James  and  Dennis  Quinnilty. 

With  the  register's  letter  of  February  12,  1884,  this  paper  and  the 
several  papers  and  documents  forming  the  record  in  the  case  were 
transmitted  to  this  office  in  the  usual  manner  of  transmitting  a  case  on 
appeal. 

Following  this,  February  18, 1884,  the  register  forwarded  from  your 
office  a  motion  by  Messrs.  Buckner,  Watkins,  and  Scarborough,  for  the 
heirs  of  E.  L.  Hyams,  to  dismiss  said  appeal,  on  the  ground  stated — that 
it  was  not  taken  within  the  thirty  days  allowed  by  Eule  44  of  the  Eules 
of  Practice ;  the  movers,  it  seems,  regarding  the  paper  filed  by  Mr.  Saf- 
ford, dated  December  28, 1883,  as  merely  a  notification  of  his  intention 
to  appeal.  With  said  motion  was  also  forwarded  a  statement  signed  by 
the  register,  certifying  that  said  paper,  dated  December  28, 1883,  and 
the  brief  above  mentioned,  dated  January  23,  1884,  were  the  only 
papers  filed  by  Mr.  Saflford  relating  to  an  appeal,  and  that  the  paper  of 
December  28  was  understood  by  him,  the  register,  to  be  merely  a  noti- 
fication of  intention  to  appeal. 

The  question  presented  by  this  statement  of  the' case  is  upon  the  mo- 
tion to  dismiss  the  appeal  from  your  decision  upon  the  rehearing,  on  the 
ground  aforesaid,  namely,  that  no  appeal  was  taken  in  time. 

The  decision  was  rendered,  and  Mr.  Saflford  had  notice  thereof  De- 
cember 4, 1883.  His  brief,  presented  to  you  to  be  forwarded  to  this 
office,  was  not  intended,  and  does  not  purport,  to  be  an  appeal. 

If  an  appeal  was  taken  it  was  by  the  paper  dated  December  28,  and 
filed  with  you  December  31, 1883,  which  was  within  the  time  allowed 
by  the  rules.  This  paper  the  movers  to  dismiss  characterize  as  only 
a  notice  of  intention  to  appeal,  and  the  register  certifies  that  he  so  un- 
derstood it.    In  this  I  think  they  were  equally  in  error. 

There  was  no  necessity  for  filing  notice  of  intention  to  appeal.  Ko 
such  proceeding  is  required  or  known  in  the  practice.  The  paper  filed 
is  not  a  notice  of  intention ;  indeed,  says  nothing  about  intention.  The 
language  says: 

I  desire  to  appeal  •  •  •  from  your  action,  •  •  •  on  the 
ground,  &c.  In  due  time  I  will  prepare  a  statement  and  argument  in 
the  case,  which  I  will  forward  to  the  Commissioner  through  your  office. 

Among  the  synonyms  of  the  verb  desire  are  ask,  beg,  request,  solicit, 
&c.  If  the  language  had  been  "  I  ask  to  appeal,"  "  I  beg,  or  beg  leave, 
to  appeal,"  it  would  hardly  have  been  taken  as  anything  else  than  the 
assertion  and  exercise  of  the  rights  of  appeal  j  and  the  expression  used 
being  equivalent  to  either  of  the  above,  less  direct,  to  be  sure,  but 
more  courteous  and  deferential  to  the  officials  addressed  than  "  I  »p- 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  393 

pealy'^  bat  in  substance  the  same,  especially  taken  in  connection  with 
the  statement  of  the  grounds  of  appeal,  or  '<  points  of  exception,"  as  re- 
quired by  the  rule,  and  the  further  statement  that  in  due  time  an 
argument  in  the  case  would  be  presented,  to  be  forwarded  to  this  office^ 
the  paper  in  question  should,  I  think,  have  been  regarded  as  an  appeal 
from  the  decision  to  which  it  refers. 

I  therefore  hold  that  the  appeal  was  well  taken,  and  deny  the  motion 
for  dismissal. 

You  will  give  notice  of  this  decision  to  the  parties  interested,  and  in- 
form them  of  their  nght  of  appeal,  and  advise  this  office  of  the  date  and 
manner  of  giving  said  notice. 


4.  PRIVATE  CliAIMS. 

RIO  HONDO  PRIVATE  CLAIM-STATE  SELECTION, 

WiLLLiM  V.  Smith. 

state  swamp  selections  foand  to  be  within  the  limits  of  the  private  claim,  having 
been  approved  subject  to  all  valid  objections,  the  State  took  no  land  by  the  ap- 
proval that  was  not  found  to  be  free  from  the  private  claim  on  its  final  adjudi- 
cation. 

Commissioner  McFarland  to  register  and  receiver ^  New  Orleans^  La,y  June 

6,  1883. 

Gentlemen:  The  Rio  Hondo  claim  of  William  V.  Smith,  No.  278, 
third  class,  in  the  report  of  the  register  and  receiver  of  the  southwest- 
ern land  district,  Lonisiana,  dated  at  Opeloasas,  November  1, 1824  (Am. 
State  Papers,  Green's  ed.,  vol.  4,  pp.  74  and  78),  was  confirmed  by  the 
act  of  Congress  approved  May  24, 1828  (6  Stat.,  p.  382). 

Upon  an  examination  of  oar  files  and  records,  the  certificate  showing 
the  joint  location  of  the  aforesaid  claim  by  a  former  register  and  re- 
ceiver is  not  found. 

Now  comes  A.  J.  Perkins,  by  his  attorney,  J.  L.  Bradford,  esq.,  of  New 
Orleans,  La.,  claiming,  as  the  legal  representative  of  the  confirmee,  lots 
1,  2,  3,  4,  and  5  of  Sec.  36 ;  lots  7,  8,  9, 10,  and  15,  Sec.  35,  in  T.  9  S., 
li.  9  W.;  lots  1,  2,  and  3,  Sec.  1,  and  lots  1  and  8  of  Sec.  2,  in  T.  10  S., 
£.  9  W.,  southwestern  district  of  Louisiana,  as  the  lands  embraced  in 
said  claim,  containing,  according  to  the  official  surveys,  21.22  acres  in 
excess  of  the  confirmation.  The  party  in  interest,  through  his  said 
attorney,  has  surrendered  the  east  half  of  lot  one  of  said  section  36,  T. 
9  S.,  B.  9  W.,  thus  reducing  the  area  of  the  lands  claimed  to  632.76 
acres,  or  7.24  acres  less  than  the  amount  confirmed. 

Six  of  the  subdivisions  mentioned,  viz,  lots  1, 2,  and  3,  Sec.  36;  lot  15, 
Sec.  35 ;  and  lots  1  and  8,  Sec.  2,  were  selected  by  the  State  as  swamp 
and  overflowed  lands  under  the  act  of  March  2, 1849,  and  the  selections 
were  approved  by  the  Secretary  of  the  Interior  May  5, 1852. 
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Upon  the  old  jacket  inclosiDg  the  survey  of  the  Smith  claim,  executed 
by  Thomas  Bilbo,  United  States  deputy  surveyor,  in  the  year  1837,  and 
on  file  in  the  case,  is  indorsed,  ^'  Eio  Hondo  claim,  Ko.  278,  Wm.  Smith, 
located  13th  December,  1852 ;  final  certificate  issued  same  day."  This 
indorsement  is  in  the  plain  and  familiar  handwriting  seen  upon  papers 
relating  to  other  Bio  Hondo  claims  contiguous  and  in  the  vicinity  of 
the  Smith  claim,  which  were  located  the  same  month  and  year,  and  was 
evidently  made  by  the  same  person ;  and  I  have  no  doubt  that  such  a 
location  of  the  claim  in  question  as  was  contemplated  by  law  was 
made. 

The  State  selections  herein  referred  to  were  approved  subject  to  all 
valid  objections ;  and,  consequently,  the  State  took  nothing  by  said 
approval  unless,  after  the  final  adjudication  of  the  claim  under  consid- 
er.ition,  it  should  be  found  that  some  of  these  selections  were  not  re- 
quired to  satisfy  said  confirmation.  See  decision  of  this  of&ce  dated 
January  25, 1881,  in  the  case  of  the  Rio  Hondo  claim,  No.  252,  of  Demp- 
sey  Isles. 

You  will  notify  all  parties  in  interest,  including  the  commissioner  of 
State  lands,  Louisiana,  of  the  purport  of  this  decision,  and  thereafter  be 
governed  by  the  Rules  of  Practice  now  in  force  in  case  of  an  appeal. 

In  case  an  appeal  is  not  taken  within  the  time  allowed,  you  will  so 
report;  and  also  transmit  here  a  joint  certificate  of  relocation,  to  com- 
plete the  record  in  this  case,  similar  in  form  to  the  certificate  of  reloca- 
tion issued  in  the  Isles  case. 

In  transmitting  the  relocation  certificate  you  will  forward  it  through 
the  United  States  surveyor-general,  Louisiana,  that  he  may  prepare 
and  transmit  here  a  plat  and  descriptive  notes  of  said  claim  in  accord- 
ance with  the  relocation  certificate,  showing  the  lands  as  now  claimed, 
using  care  to  exclude  the  east  half  of  said  Sec.  36,  T.  9  S.,  R.  9  W.,  south- 
western district,  Louisiana,  which  has  been  surrendered. 


principle  of  pes  judicata  applied. 
Heibs  op  Antonio  Grass. 

Where  a  claim  was  for  3,000  arpents,  and  held  to  have  been  confirmed  for  1,280  acrM 
only,  and  application  for  satisfaction  of  balance  by  issue  of  certificates  of  loca- 
tion rejected  by  surveyor-general,  appeal  taken  therefrom  and  withdrawn  ;  on 
subsequent  application  to  General  Land  Office  for  issuance  of  certificates,  claim 
held  res  judicata  by  decision  of  surveyor-general,  and  application  denied. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  October  17, 1883. 

Sir:  I  have  considered  the  appeal  of  E.  E.  Mason,  esq.,  as  attorney 
for  the  heirs  of  Antonio  Grass,  deceased,  from  your  decision  of  October 
19, 1880,  rejecting  their  application  for  the  issuance  of  certificates  of 
location,  or  indemnity  scrip,  under  the  third  section  of  the  act  of  Con- 


DECISIONS   EELAtlNa  TO   TtiE   PUBLIC   LANDS.  395 

gress  approved  Jane  2, 1858  ^11  Stat.,  294),  for  the  ansatisfied  portion 
of  the  Louisiana  private  donation  claim  of  said  Grass. 

It  appears  that  the  claim  of  Orass  was  for  3,000  arpents  of  land  situ- 
ate in  Baton  Bonge,  La:,  which  his  heirs  claim  was  confirmed  to  him  by 
the  act  of  May  8, 1822  (3  Stat.,  707).  After  an  elaborate  review  of  the 
several  acts  of  Congress  in  respect  to  such  claims,  and  of  the  facts  in 
the  case,  yon  held  (affirming  the  opinion  of  the  surveyor-general  of 
Louisiana)  that  the  claim  was  confirmed  for  1,280  acres  only,  and  that, 
it  having  been  satisfied  to  that  extent,  the  heirs  have  no  further  claim 
upon  the  Government.  Without  reference  to  this  question,  the  case 
must  be  disposed  of  upon  another  ground. 

It  appears  that  an  application  for  certificates  upon  this  same  claim 
was  made  to  the  surveyor- general  of  Louisiana  in  July,  1872,  and  by 
him  rejected  February  12, 1877.  Thereupon  J.  L.  Bradford,  esq.,  attor- 
ney for  the  heirs,  appealed  from  said  ruling,  but  subsequently  (August 
10)  addressed  the  surveyor-general,  stating  that,  "  in  preparing  an  ar- 
gament  upon  my  appeal,  1  am  convinced  that  you  are  right,  and  that  the 
United  States  have  not  yet  recognized  the  title  for  a  greater  quantity  ^ 
than  1,280  acres,  and  "  I  now  beg  leave  thus  to  withdraw  my  appeal.'^ 
The  same  was  accordingly  dismissed  by  your  office  August  31  follow- 
ing. This  withdrawal  left  in  force  the  ruling  of  the  surveyor-general, 
which  thereby  became  final.  The  claim  must  therefore  be  held  resjudi- 
eata^  and  the  present  application  be,  for  that  reason,  denied. 

I  make  this  technical  ruling  with  less  hesitation  from  the  fact  that, 
in  addition  to  the  withdrawal  of  Mr.  Bradford,  a  well-known  practi- 
tioner before  this  Department,  W,  0.  Hill,  esq.,  and  M.  D.  Brainard, 
esq.,  respectable  attorneys  of  this  city,  who  were  retained  for  the  claim- 
ants, have,  in  turn,  after  examination  of  the  papers  in  the  case,  also 
withdrawn  from  it,  thus  inducing  the  belief  that  it  is  without  merit. 

I  affirm  your  rejection  of  the  claim. 


appearance  of  pabties^suuvey  of  claim, 
Heibs  of  Bbenaed  Genois. 

When  the  character  in  \rhich  parties  in  interest  appear  is  meagerly  described,  and 
their  appearance  recognized,  the  regalarity  not  being  apparent,  on  objection 
thereto,  amendment  will  be  allowed,  the  only  probable  result  of  dismissal  being 
their  application  de  novo. 

The  location  by  survey  is  to  be  governed  by  the  facts  shown  as  to  boundaries,  which 
are  set  forth  and  considered,  and  amendments  of  survey  directed. 

Commissioner  McFarland  to  surveyor-general,  New  Orleans,  La,,  Novem- 
ber 12,  1S83. 

SlB:  In  the  matter  of  the  claim  of  the  heirs  of  Bernard  Genois,  now 
before  me,  it  appears  by  the  files  and  record  in  the  case  that  under  date 
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of  May  5,  1882^  E.  E.  Mason,  esq.,  as  attorney  for  the  heirs  of  Genois, 
applied  to  your  predecessor  in  office  for  an  official  sarvey  of  the  claim 
confirmed  to  their  ancestor  by  act  of  Oongress,  as  the  same  was  re- 
ported in  the  American  State  Papers. 

Said  application  was  communicated  to  this  office  with  your  predeces- 
sor's letter  of  May  17, 1882,  and  under  date  of  May  29, 1882,  your  office 
was  instructed  to  make  the  survey. 

June  20, 1882,  M.  D.  Brainard,  esq.,  of  this  city,  as  ('\ttorney  for  the 
Kew  Orleans,  Spanish  Fort  and  Lake  Railroad  Company,  filed  in  this 
office  objections  to  the  execution  of  the  survey,  and  asked  that  the 
order  therefor  be  revoked,  which,  in  consideration  of  the  matters  urged 
in  said  objections,  was  done,  by  letter  to  your  office  of  July  6, 1882. 

Under  date  of  July  20, 1882,  Mr.  Mason  replied  to  the  objections 
aforesaid  and  renewed  his  application  for  survey  of  the  claim ;  and 
upon  re-examination  of  the  case,  and  especially  in  view  of  the  confirm- 
ation of  the  claim,  it  appeared  that  the  claimants  were  entitled  to  a 
survey  thereof.  The  order  of  July  6  was  aecordingly  revoked,  and 
your  office  was  instructed  to  make  the  survey  applied  for  "  according 
to  the  confirmation,  as  nearly  as  possible,"  &c. 

Under  said  instructions  a  survey  of  the  claim  was  made  by  W.  D. 
Duke,  deputy  surveyor,  and  approved  by  Surveyor-General  Gla,  Janu- 
ary 23, 1883. 

The  survey  having  been  returned  to  this  office,  on  the  19th  of  March, 
1883,  Mr.  Brainard,  in  behalf  of  the  Few  Orleans  and  Northeastern 
Railroad  Company,  filed  in  this  office  an  application,  with  sundry  docu- 
ments and  maps,  asking  to  have  said  survey  rejected : 

First.  Because  the  application  for  this  survey  was  not  made  in  good 
faith  or  on  behalf  of  any  one  having  an  interest  in  the  Geuois  claim. 

Second.  Because  the  field  work  of  the  survey  of  this  claim  by  Dep- 
uty Surveyor  Duke  was  not  correctly  executed,  and  the  Genois  claim 
is  not  located  in  conformity  with  the  calls  of  the  concession. 

Third.  Because  the  survey  executed  by  Deputy  Surveyor  Duke  lo- 
cates the  Genois  claim  in  part  upon  lands  held  by  the  Few  Orleans 
and  Northeastern  Eailroad  Company  under  a  fee-simple  title  derived 
from  the  United  States  more  than  fifty  years  ago,  and  is,  therefore, 
clearly  illegal,  to  the  extent  of  said  conflict. 

The  first  above  objection,  as  far  as  relates  to  the  form  of  appearance, 
is  well  taken,  Mr.  Mason  having  appeared  and  made  the  application 
for  survey,  in  behalf  of  "the  heirs  of  Bernard  Genois,"  it  being  shown 
by  a  deed  introduced  by  the  contestants,  and  also  by  the  affidavit  of 
Estelle  Genois,  one  of  the  parties  represented,  that  Bernard  Genois, 
the  confirmee,  conveyed  the  claim  to  his  son  Jean  Baptiste  Geuois,  and 
that  it  now  belongs  to  the  three  daughters  of  the  latter,  Estelle,  Ca- 
milla, and  Celestine  Genois,  who  hold  as  his  heirs  (not  as  the  heirs  of 
Bernard  Genois),  and  as  grantees  of  their  brother,  Joseph,  jr.,  and,  it  is 
presumed,  also  as  heirs  of  their  brother  Bernard  (as  they  claim  to  be 
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the  owners  in  entirety,  and  it  is  stated  in  said  affidavit  that  they  are  the 
only  sarviving  heirs  of  Jean  Baptiste  Oenois). 

The  application  was  therefore  irreguhir  ]  bat  the  irregularity  not  then 
appearing,  it  was  recognized  and  the  survey  ordered;  and  the  only 
probable  result  to  be  gained  by  now  setting  aside  the  present  proceed- 
ings would  be  an  application  for  a  survey  de  novo.  The  confirmed 
claim  is  entitled  to  be  located  by  survey  without  especial  regard  to  the 
application,  and  its  proper  location  cannot  be  regarded  as  cause  of  com- 
plaint. The  patent  will  issue  in  the  name  of  the  confirmee,  and  can 
only  result  to  the  benefit  of  whoever  may  be  legally  entitled  to  the  land 
confirmed.  The  attorney  for  the  claimant  will  therefore  be  allowed  to 
amend  his  proceeding  so  as  to  correctly  represent  the  true  character  in 
which  his  clients  claim  the  land. 

The  second  and  third  objections  put  in  issue  the  correctness  of  the 
survey  made  by  Duke,  alleging  that  the  claim,  as  located  thereby, 
wrongfully  conflicts  with  the  right  of  the  Kew  Orleans  and  Northeastern 
Railroad  Company  by  including  land  held  by  it  under  title  long  since 
derived  from  the  United  States. 

The  land  in  question  is  in  T.  12  S.,  B.  11  E.,  and  situated  near  the 
south  shore  of  Lake  Pontchartrain  on  the  left  (west)  bank  of  the  Bayou 
Saint  John,  which  empties  into  the  lake.  It  is  north  of  and  adjacent 
to  the  city  of  New  Orleans,  and  appears  to  be  within  the  jurisdiction  of 
the  city  government. 

The  claim  of  Bernard  Genois  was  favorably  reported  by  the  register 
of  the  eastern  district  of  Louisiana,  January  6, 1821  ^  was  included  in  a 
list  of  claims  communicated  to  Congress  by  the  Secretary  of  the  Treas- 
ury, January  1, 1823,  and  confirmed  by  act  of  Congress  of  February  28, 
1823  (3  Stat.,  727). 

The  register's  report  of  the  claim  is  as  follows : 

No.  7.  Bernard  Genois  claims  in  virtue  of  a  grant  made  to  a  person 
under  whom  he  claims  by  the  Baron  de  Carondelet,  dated  the  29th 
November,  1793,  a  tract  of  land  situated  in  the  county  of  Orleans,  ad- 
joining Fort  Saint  John,  having  two  arpents  in  front  with  forty  arpents 
in  depth,  as  appears  more  fully  by  the  figurative  plan  annexed. 

The  claimant  produced  the  original  grant,  as  stated  in  his  notice, 
made  to  Felicite  Destrehan,  a  free  woman  of  color,  by  the  Baron  de 
Carondelet,  and  also  written  evidence  of  his  title,  under  her,  by  pur- 
chase. I  am  therefore  of  opinion  that  his  claim  ought  to  be  confirmed. 
(Am.  State  Papers,  Gales  &  Seaton's  ed.,  vol.  3,  p.  579,  E.  No.  7.) 

The  *' figurative  plan"  mentioned  in  the  report  is  not  in  the  record  of 
the  case  befbre  me ;  at  least,  no  plan  is  identified  as  that  referred  to  by 
the  register. 

The  land  now  claimed  by  the  New  Orleans  and  Northeastern  Rail- 
road Company  is  a  part  of  the  former  Fort  Saint  John  military  reserva- 
tion, which  was  not  a  reserve  by  act  of  Congress,  or  Executive  order, 
but  having  been  held  by  the  former  Governments,  and  at  the  time  of 
the  transfer  of  title  and  jurisdiction  to  the  United  States  occupied  for 
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military  purposes,  it  did  not  result  to  the  public  domain,  but  to  special 
governmental  use,  and  was  taken  possession  of  and  for  a  time  occupied 
by  the  military  authorilies  of  the  United  States. 

Under  the  act  of  Congress  of  March  3, 1819  (3  Stat.,  520),  authorizing 
the  Secretary  of  War  to  sell  and  convey  such  military  sites  belonging 
to  the  United  States  as  had  or  should  become  useless  for  military  pur- 
poses, Secretary  Cass,  on  the  31st  of  August,  1831,  sold  and  conveyed 
to  Harvey  Elkins,  his  heirs  and  assigns,  the  following-described  tract: 

Beginning  on  the  west  side  of  the  Bayou  Saint  John  at  a  point  where 
the  northern  boundary  line  of  tbe  Genois  tract  strikes  it,  and  running 
thence  with  the  said  northern  boundary  line  of  said  Genois's  land  west 
until  it  intersects  the  low- water  mark  of  Lake  Pontchartrain,  thence  in 
an  easterly  direction  along  the  lake  shore,  with  the  line  of  low-water 
mark,  until  it  strikes  the  packets  (pickets?)  on  the  west  side  of  Bayou 
Saint  John,  thence  up  and  with  the  west  bank  of  the  bayou  to  the  begin- 
ning, containing  thirty-seven  arpents,  more  or  less. 

It  is  seen  by  reference  to  the  report  of  the  register,  which  is  made  the 
basis  of  the  confirmation  of  the  Bernard  Genois  claim,  and  to  the  deed 
from  the  Secretary  of  War  to  Harvey  Elkins,  both  above  set  forth,  that 
said  claim  is  described  as  ^*  adjoining  Fort  Saint  John,"  and  that  the 
land  sold  to  Elkins  was  bounded  on  the  south  bv  "  the  northern  bound- 
ary  line  of  Genois'  land."  It  is  therefore  impossible  that  the  two  tracts, 
properly  located  by  their  described  boundaries,  should  conflict  with 
each  other.  The  all-important  point,  then,  to  be  ascertained  and  deter- 
mined is  the  true  location  of  the  interboundary  line — a  matter  rendered 
somewhat  difficult  by  the  entire  absence  in  the  descriptions  of  reference 
to  any  natural  or  permanent  landmarks. 

Several  surveys  illustrative,  or  partially  so,  of  the  tracts  in  question 
have  from  time  to  time  been  made,  and  are  present  in  the  files  of  the 
case  5  one  said  to  have  been  by  the  surveyor  Lafon  in  1805 ;  another 
by  the  same  in  1808;  one  by  Bringier  in  1830 ;  one  by  Celles  in  1865; 
one  introduced  by  the  contestants  of  Duke's  survey,  made  by  the  sur- 
veyor Grandjean,  subscribed  by  him  February  14,  1883,  and  accom- 
l)anied  by  his  affidavit  of  same  date,  and  others. 

In  1871  and  1872  United  States  Deputy  Surveyor  Sulakowski,  under 
instructions  from  the  surveyor-general,  surveyed  the  private  claims  in 
the  township.  The  claims  which  come  under  consideration  here  are 
represented  on  the  plat  compiled  from  Deputy  Sulakowski's  field  notes, 
as  section  112,  designated  as  claimed  by  Alexander  Milne ;  section  114, 
by  J.  B.  Genois ;  section  190,  by  Tamboury  and  Millandon ;  and  191, 
"claimed  by  Genois"  (neither  the  Christian  name  nor  initials  being 
given).  The  claim  of  Bernard  Genois  of  2  arpents  front  by  40  arpents 
in  depth  is  not  represented  on  the  townshiji  plat.  The  land  consti- 
tuting it  appears  to  be  embraced  in  section  112  of  that  plat,  claimed 
by  Alexander  Milne  and  marked  "  O.  B.  17." 

This  claim,  O.  B.  17,  is  included  in  the  report  of  the  old  Board  of 
Commissioners  for  the  eastern  district  of  Orleans  Territory,  which  was 
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coinmaDicatod  to  Congress  by  the  Secretary  of  the  Treasury  January  9, 
.t812«  with  recommendation  for  its  confirmation,  and  described  in  the 
report  as  "situated  on  the  Bayou  Saint  John,  on  the  left  side  thereof, 
*  •  •  containing  17  arpents,  29  toises  in  front"  (one  toise  short  of 
18  arpents)  "by  40  arpents  in  depth;  bounded  on  the  upper  side" 
(south)  "by  land  of  widow  Durocher,  and  on  the  lower"  (north)  "by 
land  of  Peter  Palao."  (Am.  State  Papers,  Gales  &  Beaton's  ed.,  vol.  2, 
p.  301,  No.  17.) 

It  appears  by  the  report  here  I'eferred  to  that  15  arpents  29  toises 
front  of  the  land  constituting  the  Milne  claim  was  conceded  by  the 
French  Government  to  Bartholomew  Koberts  in  1766,  and  2  arpents 
front  thereof  by  the  Spanish  Government  to  John  B,  Blaise^  20  April, 
1771,  section  112,  as  represented  on  the  plat  of  Sulakowski's  survey, 
measures,  by  the  scale  of  said  plat,  a  small  fraction  less  than  20  arpents 
front;  an  excess  of  2  arpents  front  over  the  quantity  recommended  for 
confirmation  to  Milne,  and  the  exact  quantity  called  for  by  the  confirma- 
tion to  Bernard  Genois.  These  2  arpents  undoubtedly  constitute  the 
Bernard  Genois  claim. 

The  claim  of  J.  B.  Genois  has  a  front  of  120  feet  on  Bayou  Saint  John 
and  a  depth  of  3  arpents.  It  was  favorably  reported  by  the  register 
and  receiver  of  the  southeastern  district  of  Louisiana  September  5, 1833 , 
sent  to  Congress  by  the  Secretary  of  the  Treasury  January  31, 1834,  and 
confirmed  by  the  act  of  March  3, 1835  (4  Stats.,  780).  It  is  described  in 
the  report  of  the  register  and  receiver  as  "  part  of  a  tract  of  land  origi- 
nally granted  by  the  Spanish  Government  in  due  form  to  Blaise  alias 
Bellegar  on  the  20th  day  of  April,  1771." 

It  is  represented  on  the  Sulakowski  map  as  section  114,  and  located 
thereon  between  the  Bernard  Genois,  2  arpents  and  the  Fort  Saint  John 
tract,  which,  as  above  shown,  bounded  each  other.  It  could  not,  there- 
fore, be  properly  located  between  them. 

It  is  shown  by  the  report  of  the  old  Board  of  Commissioners  in  the 
case  of  the  Milne  claim,  above  quoted,  and  by  the  plat  of  the  Lafon 
survey  of  1805,  which  appears  to  be  a  survey  of  the  last-mentioned 
claim,  that  the  Blaise  or  Bellegar  tract,  of  which  the  J.  B.  Genois  claim 
(as  shown  by  the  register's  and  receiver's  report  thereof)  was  a  part, 
was  the  lower  (northern)  2  arpents  of  the  17  arpents  and  29  toises  con- 
stituting the  Alexander  Milne  claim. 

The  same  is  also  shown  by  the  deed  of  Juan  Torregrosa  and  Emelia 
Blaisse,  his  wife,  March  10,  1804,  to  Jose  Monson,  and  by  a  deed  from 
Monson  March  15, 1823,  of  the  same  tract,  to  Charles  and  Joseph  Genois. 
The  land  conveyed  is  described  in  the  first  above-mentioned  deed,  as 
follows : 

A  piece  of  land  situated  on  San  Juan  Bayou,  consisting  of  one  hun- 
dred and  twenty  feet  front  and  three  arpents  deep  *  •  •  adjoining 
on  one  side  the  land  of  Felicite  Destrehan,  a  free  mulatto  woman,  and 
on  the  other,  our  own  land,  which  I,  the  second  with  the  larger  portion, 
inherited  from  Juan  Beautiste  Blaisse,  my  deceased  father. 
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Eeferring  to  tlie  report  of  the  register  upon  the  claim  of  Bernard 
Genois,  it  is  seen  that  the  claim  origmated  in  a  grant  to  Felicite  Des- 
trehan.  It  was  sold  by  Destrehan  to  Pedro  Palao,  as  appears  by  the 
minutes  of  Lafon's  survey  of  1808,  and  lies  next  below  (north)  of  the 
Blaise  2  arpents  of  the  Milne  tract,  as  shown  by  the  plat  of  the  Lafon 
survey  of  1805. 

The  Blaise  tract  lying  above  (south)  of  the  Bernard  Genois  claim,  the 
J.  B.  Genois  claim  being  a  part  of  the  former,  could  not  lie  on  the  north 
side  of  the  latter,  as  Sulakowski  has  located  it.  That  location  is  un- 
doubtedly erroneous.  It  should  be  on  the  south  instead  of  the  north 
side,  and  taken  out  of  the  north  two  arpents  of  the  Milne  claim  (the 
Blaise  tract),  instead  of  off  the  Fort  Saint  John  tract.  It  is  so  repre- 
sented on  the  survey  of  Grandjean  above  mentioned. 

A  compromise  deed  is  in  the  case,  by  which  Joseph  Genois,  jr.,  and 
Beinard  Genois  (by  his  attorney)  conveyed  to  the  New  Orleans  Canal 
Na*'igation  Company  the  front,  on  Bayou  Saint  John,  of  both  the  Ber- 
nard Genois  and  the  J.  B.  Genois  claims,  the  description  in  which  con- 
flicts with  the  above  in  making  the  two  arpents  the  upper  and  the  120 
feet  the  lower  parcel ;  but  this  was  clearly  a  mistake  in  the  draft  of  the 
deed,  as  the  sketch  or  plat  annexed  thereto,  which  is  referred  to  in,  and 
made  part  of,  the  instrument,  shows  the  reverse,  the  larger  parcel  being 
located  below  (north)  and  thesmaller  above  (south  of  it)  on  the  bayou. 

Section  190  of  Sulakowski's  survey,  designated  thereon  as  "  claimed 
by  Tamboury  and  Millandon,"  represents  part  of  the  land  conveyed  to 
Harvey  Elkins  by  the  Secretary  of  War  on  the  sale  of  the  Fort  Saint 
John  tract. 

Section  191  of  Sulakowski's  survey, designated  as  "claimed  by  Genois, 
no  confirmation  found  2.27  acres,"  is  placed  by  said  survey  between  sec- 
tions 114  and  190.  There  is  no  confirmation,  recommendation,  reiwrt, 
nor  entry  found  to  warrant  its  recognition ;  certainly  nothing  to  justify 
the  position  given  it  on  the  township  plat. 

In  his  survey  of  the  Bernard  Genois  claim,  now  to  be  considered. 
Deputy  Surveyor  Duke  commenced  upon  the  basis  of  theCelles  survey 
of  1865,  represented  to  him  by  ex-City  Surveyor  W.  H.  Bell  to  be  cor- 
rect, but  (as  he  says  in  his  minutes),  "  after  making  good  progress  with 
the  survey,"  he  "was  informed  that  a  prior  survey  could  be  found  if 
sought  for,  and  having  been  made  in  1805." 

He,  thereupon,  "  after  making  diligent  and  careful  research,  came 
across  a  survey  of  Lafon  made  in  the  year  1808,"  and  concluding  "that 
Celles'  survey  was  vague,"  and  "  that  Lafon  had  precedence,"  &c.,  he 
commenced  his  work  anew,  professedly  following  Lafon,  with  the  result 
of  locating  the  lines  of  the  claim,  as  shown  by  the  sketch  accompanying 
his  field-notes,  about  three-fourths  of  a  chain  at  the  southwest  corner, 
and  about  a  chain  and  one-third  at  the  front,  farther  north  than  their 
location  by  Celles. 

It  is  alleged  by  the  contestants  of  Duke's  survey  that  though  claim- 
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ing  to  follow  Lafon  be  has  not  done  so,  inasmuch  as  m  measuring  the 
front  width  he  made  his  starting  point  on  the  north  side  of  Bayou  Noir, 
while  Lafon  measured  from  the  south  side. 

In  the  Lafon  survey  of  1805,  he  unquestionably  measured  the  front 
of  the  two  arpents  which  constituted  the  Blaise  portion  of  the  Milne 
tract  from  the  south  side  of  the  Bayou  Noir,  the  north  line  of  the  two 
arpents  thus  ascertained  constituting  the  south  line  of  the  Bernard 
Genois  claim,  the  claim,  however,  not  being  included  in  that  survey ; 
but  Duke  ostensibly  followed  the  Lafon  survey  of  1808,  which  gives  no 
measurement,  either  on  the  plat  or  in  the  minutes,  from  Bayou  Koir. 

Duke  in  his  survey  first  ran  a  line  ^^  commencing  at  the  springing  on 
east  angle  of  the  segmental  redoubt"  ^old  fort)  southerly  along  the 
Bayou  Saint  John,  by  various  courses  and  distances,  crossing  Bayou 
Noir,  'Ho  the  north  end  of  the  slip  or  ways  of  a  shipyard'';  and  after 
ascertaining  the  course  of  the  Bayou  Noir,  returned  to  the  point  of 
beginning  at  ^^the  east  angle  of  the  redoubt,"  from  which  he  ran  on  a 
coarse  S.  79^^  E.  26  links  to  the  Bayou  Saint  John,  and  from  a  post  on 
said  line  5  links  from  the  bayou  run  S.  3^  E.  4.12  chains  to  a  post  set; 
as  stated  in  his  minutes,  ^^  for  the  boundary  or  dividing  line  of  the  Fort 
Saint  John  and  Bernard  Genois  property — being  the  correct  starting 
point  and  northeast  corner  of  his  claim." 

This  post  is  the  controlling  point  in  the  Duke  survey,  and  he  appar- 
ently makes  it  so  arbitrarily.  Then^  is  no  satisfactory  reason  given  for 
stopping  his  measurement  at  that  particular  plc>ce  and  making  it  a 
corner  of  the  claim.  The  Lafon  survey  of  1808,  which  he  professedly 
follows,  gives  no  figures  showing  distances,  either  on  the  plat  or  in  the 
minutes,  upon  which  the  measurement  from  the  east  angle  of  the  old 
redoubt  to  the  post  thus  made  the  controlling  corner  can  be  predicated. 

The  Lafon  survey  of  1805  shows  neither  the  Genois  claim  nor  the 
fort  tract.  J  t  makes  the  southeast  corner  of  the  lower  2  arpents  of  the 
IVfilne  claim  (the  north  line  of  which  would  be  the  south  line  of  the 
Bernard  Genois  claim)  on  the  south  side  of  the  Bayou  Noirj  but  even 
'f  that  point  was  correctly  located  in  its  day,  the  uncertainty  of  its  pre- 
''.ise  location  and  the  changes  alleged  to  have  since  taken  place  in  the 
vidth  of  the  bayou,  &c.,  destroy  its  value  as  a  point  to  control  the  bound- 
iries  of  the  Genois  claim. 

Before  commencing  his  survey  Deputy  Surveyor  Duke,  according  to 
his  minutes,  "  made  a  careful  examination  of  the  Fort  Saint  John  and 
its  surroundings  with  the  inhabitants"  (whose  names,  thirty  and  up- 
wanl,  he  appends),  and  after  interviewing  Mr.  Eobert  Gage, ''  the  most 
iutelligeO't  in  the  neighborhood,"  took  his  deposition,  which  h^  also 
annexed  to  his  minutes ;  and  upon  the  information  thus  obtained  he 
proceeded  to  make  his  first  survey,  corresponding  with  that  of  Celles. 

The  plat  of  the  fort  property  made  by  Brignier,  State  surveyor-gen- 
eral, in  1830,  bounds  the  tract  on  the  sonth  by  a  "  ditch,"  separating  it 
from  the  Bernard  Genois  claim, 
4531  L  o 26 
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The  Celles  survey,  made  in  1865,  which  was  also  a  survey  of  the  fort 
property,  bounds  it  on  the  south  by  a  line  on  the  south  side  of  a  ditch 
or  bayou. 

The  sketch  or  plat  annexed  to  the  deed  of  compromise  between  Joseph, 
jr.,  and  Bernard  Genois  (sons  of  Bernard  Genois),  and  the  New  Orleans 
Canal  and  Navigation  Company,  dated  May  27, 1853,  shows  the  Genois 
2  arpents  bounded  on  the  north  by  Millandon's  Canal,   v 

Robert  Gage,  United  States  light-house  keeper  at  the  mouth  of  Bayou 
Saint  John,  who  was  interviewed  by  Duke  and  certified  by  him  in  his 
minutes  as  being  ^<  the  most  intelligent  in  the  neighborhood,"  in  his 
affidavit  before  mentioned  deposed  to  an  old  ditch  some  300  or  400 
feet  south  from  the  fort,  which  was  afterwards  dredged  out  in  the  man- 
ner described,  and  to  fence  posts  standing  on  the  south  bank  of  the 
north  branch  of  Horse  Shoe  Bayou,  at  the  confluence  of  the  Bayou 
Saint  John,  and  constituting  a  portion  of  the  fence  established  by  Mil- 
landon,  and  that  the  fence  so  established  was  the  boundary  between 
Elkins  (to  whom  the  fort  property  was  sold)  and  Genois. 

The  Surveyor  Grandjean,  who  seems  to  have  had  the  capacity  and 
every  opportunity  to  know  the  situation,  in  his  affidavit  introduced  by 
the  contestants  says,  on  page  6: 

At  various  times  in  1872, 1873, 1874,  and  1875, 1  surveyed  in  and  around 
Spanish  Fort  property,  and  remember  well  a  certain  ditch  5  to  6  feet 
wide  on  the  north  side  of  an  old  picket  fence  which  was  considered  by 
all  as  the  southern  limit  of  the  fort.  To  the  best  of  my  recollection  the 
south  edge  of  that  ditch  is  identical  with  the  south  edge  of  the  canal 
dug  in  1874  and  1875  by  the  New  Orleans  Canal  and  Navigation  Com- 
pany, with  their  own  dredge  boat,  partly  for  account  of  the  C.  8.  C.  P. 
&  L.  E.  R.,  and  partly  for  account  of  the  city  of  New  Orleans.  The  lo- 
cation of  the  above-mentioned  fence  is  now  south  of  the  north  branch  of 
the  canal  built  for  the  accommodation  of  pleasure  boats  and  termed  by 
Duke  "Horse  Shoe  Bayou." 

On  the  plat  accompanying  Grandjean's  affidavit,  however,  in  laying 
off  from  the  south  side  of  the  Bayou  Noir,  the  two  lower  arpents  of  the 
Milne  tract  and  the  two  arpents  of  the  Genois  claim,  one-half  or  more  of 
the  width  of  the  north  branch  of  the  Horse  Shoe  Bayou  is  included  in  the 
latter  claim.  The  point  at  which  this  line  from  Bayou  Noir  terminates 
he  makes,  by  the  measurement  of  Bringier,  as  shown  on  his  sketch,  269 
French  feet  (equal  to  4.35  chains  United  States  measure)  from  the  first 
angle  in  the  east  wall  of  the  old  fort,  counting  from  the  segmental  re- 
doubt, and  measured  on  a  line  perpendicular  to  the  southern  limit  of 
the  fort  property,  and  finds  by  measurement  on  the  ground  that  it  falls 
24  feet  4  inches  within  the  north  branch  of  the  canal. 

I  am  satisfied  from  the  several  items  of  evidence  here  referred  to^ 
upon  full  examination  of  the  case,  that  this  is  as  near  the  correct  bounds 
ary  as  can  now  be  determined.  The  Millandon  Canal  was  much  nar- 
rower than  the  present  Horse  Shoe  Bayou.    It  was  at  the  south  limit 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  403 

of  tbo  fort  tract,  and  the  bouDdarj  iDdicated  by  the  fence  established 
by  Millandon  was  on  its  south  side. 

The  New  Orleans  Canal  and  Navigation  Company,  for  the  purpose 
of  constructing  a  canal  called  the  Horse  Shoe  Bayou,  purchased  the 
front  of  the  Genois  claim,  and  dredged  out  the  Millandon  Canal  on  the 
adjoining  property ;  but  in  enlarging  the  same  it  is  obvious  that  the 
company  would  make  extension  upon  its  own  land,  purchased  expressly 
for  the  purpose.  The  result  was  that  the  line  between  the  two  tracts 
fell  within  the  enlarged  canal,  substantially  as  shown  on  the  plat  of 
Grandjean  above  referred  to. 

The  survey  made  by  United  States  Deputy  Surveyor  Duke  is,  there- 
fore, not  approved,  and  is  directed  to  be  amended  so  as  to  fix  the 
boundary  line  of  the  Genois  claim  on  the  north,  to  coincide  with  the 
south  side  of  the  Millandon  ditch  or  canal,  and  the  line  of  the  old  fence 
thereon,  as  above  indicated,  and  as  near  as  the  same  can  be  ascertained; 
the  course  the  same  as  by  the  present  survey ;  the  south  line  to  be  run 
parallel  with  and  at  2  arpents  distance  from  the  same. 

You  will  notify  the  parties,  or  their  attorneys,  residing  in  Louisiana, 
of  this  decision,  advising  this  office  of  the  time  and  manner  of  giving 
such  notice ;  and  if  appeal  be  not  taken  within  the  time  allowed  by  the 
rales,  proceed  as  soon  as  practicable  to  amend  the  survey  as  above 
directed. 


6.  SUCCESSION    PROCEEDINGS. 

succession  proceedings— beqvi8ite8, 

David  Devor, 

Claunant  died  about  1856 ;  snccessiou  opened  in  1872 ;  and  without  proof  as  to  hein, 
former  proceedings,  or  want  of  them,  sale  of  claim  was  ordered. 

Ou  application  hy  purchaser  at  such  sale  for  satisfaction  by  issue  of  certificates  of  lo- 
cation—held,  that  the  proofs  and  proceedings  were  iusu£Qoient  to  warrant  sale  and 
effect  transfer  of  title,  and  application  denied. 

Secretary  Teller  to  Commissioner  McFarland,  October  31, 1883. 

Sib  :  I  have  considered  the  appeal  of  J.  F.  Ellis,  esq.,  from  your  action 
of  October  4, 1882,  approving  that  of  the  surveyor  general  of  Louisiana, 
declining  to  issue  certificates  of  location  pursuant  to  the  provisions  of 
klie  act  of  June  2, 1858  (11  Stat.,  294),  in  satisfaction  of  the  claim  of  Da- 
vid Devor,  deceased. 

It  api^ears  that  such  claim  is  designated  as  Ko.  142  of  class  3  in  the 

report  of  the  register  and  receiver  at  Opelousas,  La.,  dated  December 

30, 1815,  to  wit  : 

David  Devor  claims  800  superficial  arpens  of  land,  viz, 20  arpens  front 
by  40  deep,  situated  on  Bayou  Bushley,  pnrish  of  Catahoula ;  claimed 
under  a  requette  by  the  claimant,  approved  the  19th  September,  1803, 
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by  V.  Layssard,  then  commandant.    The  reqaettc  accompanies  tiM  no 
tice.    (See  Duff  Green's  edition  American  State  Papers,  Vol.  3,  p.  1G2.) 

Said  claim  was  confirmed  by  the  act  of  February  5, 1825  (4  Stat.,  81  ). 

It  further  appears  that  Devor,  the  confirmee,  resided  in  Catahoula 
Parish,  Louisiana,  where  he  died  some  time  about  the  year  1856,  it  is 
alleged. 

The  petition  of  C.  J.  Boatner,  district  attorney  pro  tempore^  oi  said 
parish  and  State,  respectively,  represents  that  David  Devor  departed 
this  life  in  said  parish  many  years  since,  leaving  some  property  con- 
sisting of  an  old  deferred  private  unlocated  land  claim  against  the  United 
States ;  •  ♦  ♦  that  said  proi)erty  should  be  inventoried,  appraised, 
and  sold  according  to  law,  and  that  petitioner  is  entitled  under  the  civil 
code  to  the  administration  of  [said  estate,  the  same]  being  le^s  than  $500 
in  value.  Wherefore,  he  prays  that  he  be  ordered  to  take  charge  of  said 
estate,  that  a  commission  issue  to  T.  O.  Findley,  recorder,  to  make  an 
inventory  of  said  estate ;  and  that  the  property  inventoried  be  sold  ac 
cording  to  law  to  pay  debts ;  and  that  an  attorney  be  appointed  to  rep- 
resent the  absent  heirs  of  said  estate,  if  any  them  be ;  and  that  a  com- 
mission [issue]  to  petitioner  to  sell  according  to  law  the  property  be- 
longing to  said  estate. 

D.  J.  WEDGE, 

Attorney, 

The  order  of  the  parish  judge  is  as  follows : 

This  petition  considered,  it  is  ordered  that  C.  J.  Boatner,  parish 
attorney,  take  charge  of  said  estate  and  administer  the  same  according 
to  law ;  that  a  commission  issue  to  T.  O.  Findley,  recorder,  to  make  an 
inventory  and  appraisement  of  the  property  thereof,  assisted  by  experts 
by  him  appointed ;  that  K..  G.  Smith,  esq.,  is  hereby  appointed  to  repre- 
sent the  absent  heirs  of  said  estate.  It  is  further  ordered  that  after 
legal  delays  and  advertisement,  that  the  property  appertaining  to  said 
estate  be  sold  for  the  purpose  of  paying  debts  and  settling  the  same; 
the  property  to  be  sold  for  cash,  provided  it  brings  its  appraised  value; 
if  not,  to  be  immediately  reofi'ered  and  sold  on  twelve  months' credit  for 
what  it  will  bring ;  and  that  a  commission  issue  to  C.  J.  Boatner,  ad- 
ministrator, to  sell  said  property  this  21st  day  of  September,  1872. 

H.  13.  TALIAFERRO, 

Parish  Judge, 

Service  of  petition  and  citation  waived,  and  I  accept  the  appointment 
of  attorney  for  absent  heirs  this  2l8t  day  of  September,  1872. 

R.  G.  SMITH, 
Attorney  for  Absent  Heirs. 

The  j>roc^«  verbal  touching  the  succession  sale  shows  that  the  claim 
in  question  was  sold  (pursuant  to  the  terms  of  a  posted  advertisement, 
there  being  no  newspaper  in  the  parish)  at  the  court-house  door  at  pub- 
lic sale  October  4,  1872,  to  J.  F.  Ellis  for  $40  cash. 

The  record  fails  to  disclose  the  exact  date  of  Devor's  decease,  whether 
he  left  heirs,  what  disposition,  if  any,  was  made  of  his  estate,  or  whether 
he  left  an  estate  exceeding  $500  in  value,  which  was  duly  inventoried 
according  to  law  at  the  time  of  his  death ;  that  the  heirs  have  renounce<l 
the  succession ;  that  appraisers  were  appointed  or  the  assets  appraised, 
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except  the  bald  statemcut  of  the  ndmiuistrator  that  $40  was  eqaal  to 
the  appraised  value  of  said  property. 

The  sale  was  made  under  date  of  October  4,  1872,  and  the  vendee 
applied  January  17, 1882,  to  the  surveyor-general  of  Louisiana  for  scrip 
in  satisfaction  of  the  claim  as  aforesaid,  but  he  declined  to  issue  the 
same,  and  you  approved  his  action.  Under  the  laws  of  Louisiana,  suc- 
cession is  opened  by  death  or  the  usual  presumption  thereof  arising 
from  prolonged  absence }  and  succession  inures  to  the  heir,  who  is  called 
to  the  inheritance  by  law,  by  testementary  institution  or  otherwise. 
There  are  three  species  of  heirs  corresponding  with  the  different  kinds 
of  succession,  to  wit,  testamantary  or  instituted  heirs,  legal  heirs,  or 
heirs  of  the  blood,  and  irregular  heirs,  and  such  heirs  are  entitled  to 
the  succession  according  to  their  respective  legal  status. 

Under  the  rulings  of  the  Department,  the  purchaser  of  a  confirmed 
claim  becomes,  ipso  facto^  the  legal  representative  of  the  confirmee, 
and  as  such  is  entitled  to  the  scrip  issued  in  satisfaction  of  the  same. 

It  was  held,  however,  by  this  Department,  February  28,  1880,  in  the 
case  of  Joshua  Garrett  (7  Copp,  55),  to  wit :  It  is,  I  think,  a  reasona- 
ble presumption,  that  in  the  case  of  death  succession  was  acquired  by 
the  party  entitled  thereto,  and  that  the  estate  was  duly  administered. 
If  so,  it  should  be  satisfactorily  shown  by  what  authority  succession  is 
reopened.  If  the  estate  was  not  administered  that  fact  should  be 
made  to  appear ;  also  the  facts  in  relation  to  heirs  or  the  absence  of 
heirs.  It  will  be  observed  that  the  petition  before  recited,  upon  which 
the  order  of  sale  was  based,  is  silent  upon  all  these  points. 

Joshua  Garrett  may  have  sold  his  claim  in  his  life-time,  or  it  may 
have  descended  to  his  heir,  or  it  may  have  been  appraised  with  his  as- 
sets many  years  ago  and  sold,  or  the  estate  may  have  been  duly  admin- 
istered and  the  claim  in  question  against  the  United  States  excluded 
irom  the  assets  by  the  party  authorized  by  law  to  administer  the  estate ; 
if  the  latter,  it  should  be  shown  by  what  authority  the  estate  seeks 
to  revive  the  claim  in  question. 

The  Government  should  not  only  be  satisfied  that  the  procecdiugs 
relating  to  the  sale  of  the  assets  are  in  all  respects  regular,  but  that 
the  assets  were  subject  to  sale,  and  to  this  end  the  applicant  should 
show  all  the  facts  relating  to  the  d^ath  of  the  confirmee,  the  facts  rela- 
tive to  heirs,  the  facts  relative  to  the  administration  of  the  estate ;  and, 
if  formerly  administered,  by  whom  and  by  what  authority  the  succes- 
sion is  reopened ;  and  if  not  administered,  by  what  authority  succes- 
ions  is  opened  many  years  after  the  death  of  the  confirmee;  also  that 
the  claim  was  a  legal  one  at  the  time  of  his  death,  and  was  so  regarded 
by  his  representatives.    If  there  are  no  heirs  that  fact  should  be  shown. 

The  petition  states  that  administration  is  necessary  to  pay  debts.  If 
there  were  debts  which  ought  to  have  been  paid,  and  no  administration 
of  the  estate  was  had  at  the  time  of  Garrett's  death,  then  it  may  have 
been  lawful  for  a  creditor  of  the  estate  to  file  the  petition ;  but  if  there 
were  no  debts  nor  heirs  I  know  of  no  reason  why  the  Government 
should  be  called  upon  to  satisfy  this  large  claim,  although  confirmed  to 
a  i)crson  who  has  procured  administration  of  the  estate  and  bid  in  the 
claim,  paying  therefor  just  enough  to  pay  the  expenses  of  admihistrat 
tion. 

The  title  to  this  claim,  if  title  it  can  be  called,  seems  to  have  been 
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obtained  in  the  manner  above  indicated ;  and,  if  so,  certificates  shoaltl 
not  issne  in  satisfaction  thereof,  £Dr  by  so  doing  the  fraud  on  the  United 
States  and  on  the  heirs,  if  any  snch  there  be,  wonld  be  consnmmated. 

•  •••••• 

The  Department  does  not  propose  to  question  the  validity  of  the  title 
to  property  obtained  by  means  of  a  succession  sale,  but  it  has  a  right 
to  be  satisfied  that  said  property  or  claim  against  the  Government  was 
properly  subject  to  sale  and  sold  upon  a  proper  application. 

Although*  the  record  in  this  case  is  not  quite  so  meager  perhaps  as 
that  may  have  been  in  the  case  cited,  the  former  nevertheless  discovers 
the  same  patent  material  defects  that  are  indicated  in  the  foregoing 
citation  from  the  latter  case. 

I  see  no  reason,  therefore,  to  justify  a  departure  from  such  precedent, 
and  your  action  is  accordingly  approved. 


VL— HEW  KEXICO. 
1.  DONATIONS. 

Q  UALIFICJ  TIOyS—SETTLEMENT—CANCELLA  TION. 

LovETo  Vigil. 

Settlement  May  1,  1876.    Proof  that  claimant  never  made  improvements,  and  had 

not  attained  the  age  to  entitle  him  to  donation. 
The  claim  having  been  invalid  in  its  inception  is  held  for  cancellation. 

Commissioner  MoFarland  to  register  and  receiver ^  Santa  F6^  N.  Max., 

April  13,  1883. 

Gentlemen  :  I  have  considered  the  donation  claim  of  Loveto  Yigilf 
certificate  Ko.  254,  issued  September  12, 1881,  upon  notification  No. 
382,  filed  in  your  office  on  the  same  day  and  date,  for  the  NE.  ^  Sec 
31,  T.  19  2^.,  E.  32  E. 

Vigil  states  in  his  notification  that  he  took  possession  of  and  settled 
upon  the  land  May  1, 1876. 

In  the  final  papers  both  the  party  and  his  witnesses  swear  that  the 
residence  and  cultivation  required  by  law  commenced  on  the  last-men- 
tioned date,  and  continued  until  September  10, 1881. 

Before  you,  on  March  27,  1882,  Pedro  L.  Pinard  executed  affidavits 
as  preliminary  to  contesting  this  claim,  and  preferring  charges  seriously 
affecting  the  good  faith  of  the  donee. 

Pinard  swears  (and  his  statements  are  corroborated  by  Mateo  Lnjan) 
that  Vigil  "  never  made  any  improvements  of  any  kind  or  name  what- 
ever "  on  the  land  claimed ;  that  he  had  not  attained  the  necessaiy 
age  to  entitle  him  to  a  donation,  &c. 

Whatever  the  real  facts  may  be  upon  these  points,  a  hearing  as  re- 
quested is  not  needed  to  clear  the  record  in  this  case- 


bECISIONS   RELATING   TO   THE   PUBLIC    LAKDS.  407 

Settlement  and  caltivation  were  not  began  within  the  legal  period, 
according  to  the  honorable  Secretary's  decision  of  !N'ovember  23, 1886,  in 
the  case  of  '<  Jnan  Bafael  Garcia,'^ 

The  land  is  within  the  limits  of  the  Atlantic  and  Pacific  Bailroad,  bat 
any  discussion  of  the  claim  of  the  railroad  is  unnecessary  in  this  con- 
nection. 

The  donation  claim  being  invalid  in  its  inceptiouj  is  hereby  held  for 
cancellation ;  and  you  will  so  notify  the  party  in  interest,  allowing  him 
the  usual  time  within  which  to  appeal  from  this  decision,  after  which 
you  will  report,  in  due  course  of  business,  what  action,  if  any,  has  been 
taken  in  the  premises. 


INVALID  SETTLEMENT^CANCELLATION. 

FEBNAia>0  QXJINTANA. 

The  wtUement  not  haying  been  initiated  within  the  time  required  by  law,  is  invalid, 

and  claim  held  for  cancellation. 

Commissioner  McFarland  to  register  and  receiver^  Santa  F6^  If.  Mex.j 

ApHl  20, 1883. 

Gentlemen  :  On  October  16  last,  you  transmitted  the  application  of 
Fernando  Quintana  for  amendment  in  description  of  his  donation  claim 
No.  252,  notification  No.  Ill,  for  the  8E.  J,  NW.  J,  SW.  i  NE.  J,  and 
lots  2  and  3  Sec.  10,  T.  13  K,  of  E.  24  E. 

The  party  furnishes  two  supplemental  affidavits,  the  statements  in 
which  are  corroborated  by  the  testimony  of  witnesses  j  by  which  it  ap- 
pears that  his  improvements  are  actually  upon  the  SE.  ^  Sec.  30, 14 
K.,  24  E.,  as  ascertained  by  a  private  survey ;  that  the  erroneous  de- 
scription of  the  land  was  the  fault  of  the  district  land  officers,  &c. 

All  the  proof  furnished  shows  that  settlement  and  cultivation  were 
begun  by  the  settler  on  January  12, 1877,  and  continued  until  July  14, 
1881. 

The  claim,  therefore,  is  invalid  because  it  was  not  initiated  within  the 
time  required  by  law ;  and  it  is  hereby  held  for  cancellation,  with  the 
right  of  appeal  within  the  usual  time  ;  at  the  expiration  of  which  you 
will  report  what  action,  if  any,  has  been  taken  by  the  party  in  interest. 

The  office  tract  book  shows  the  SE.  J  Sec.  30,  14  N.,  24  E.,  to  be  va- 
cant public  land,  so  far  as  the  regular  returns  have  been  received  here 
and  posted. 

You  may  therefore  advise  Mr.  Quintana,  that  when  his  donation  claim 
is  canceled,  he  may  apply  to  enter  the  same  land  under  either  the 
pre-emption  or  homestead  laws,  if  he  possesses  the  legal  qualifications 
so  to  do. 
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invalid  settlementse'entby  allowed. 

John  Habbison. 

Under  Department  decision  of  November  23,  1882,  in  cose  of  Juan  Rafael  Garcia, 
claimant  cannot  perfect  hU  claim,  settlement  having  begun  in  1882 ;  notifica- 
tion to  be  canceled. 

If  claimant  Las  made  bona  fide  improvements  on  the  land  he  should  have  opportanity 
to  make  pre-emption  or  homestead  entry  thereof. 

CommiHsioner  MoFarland  to  register  and  receiver^  8ania  JFV,  New  Mex.j 

April  23, 1883. 

Gentlemen:  I  am  in  receipt  of  yoar  letter  of  September  4  last, 
inclosing  a  notification  (not  nambered)  filed  in  yoar  ofGice  on  the  same 
date  by  John  Harrison,  as  initiatory  of  a  donation  claim  nnder  the  act  of 
July  22, 1854. 

The  party  claims  the  NE.  J  Sec.  24,  T.  10  K,  of  R.  13  B.,  and  alleges 
"settlement  made  February  3, 1882.'' 

Under  the  Department  decision  of  November  23  last,  in  the  case  of 
"  Juan  Eafael  Garcia."  Harrison  cannot  of  course  perfect  a  dofiatian 
founded  upon  settlement  begun  in  the  year  1882 ;  and  you  will  there- 
fore cancel  the  notification  ( herewith  returned)  and  any  record  thereof 
which  has  been  made  on  your  tract  or  plat  books. 

You  will  alfcjo  advise  the  party  of  th^  action  taken ;  and  if  he  has 
bona  fide  improvements  on  the  land  described,  an  opportunity  should 
be  afforded  him  to  enter  the  same  under  either  the  preemption  or  home- 
stead laws,  if  no  valid  objection  to  such  a  course  appears  when  he  ap- 
plies to  make  entry. 


settlement^bona  fides— cancellation. 

Mantjel  Casadas. 

Whatever  the  bona  fides  as  to  occupancy  may  be,  the  settlement  not  having  been 
commenced  on  or  before  January  1^  1858,  is  invalid,  and  claim  held  for  oanoella- 
tion. 

Commissioner  McFarland  to  register  and  receiver ^  Santa  JPrf,  JT.  Jfex., 

May  8,  1883. 

Gentlemen:  I  have  considered  the  donation  claim  of  Manuel  Casa- 
das, final  certificate  No.  39,  issued  at  your  office  April  8,  1878,  upon 
notification  No.  109,  for  the  NW.  J  Sec.  9,  T.  4  N.,  of  E.  24  E. 

All  the  papers  in  the  case  show  that  Casadas  commenced  settlement 
and  cultivation  on  the  laud  described  March  1, 1872,  and  continued  the 
same  for  five  years. 

It  appears  that  Theodoro  Casadas  y  Bruabides  filed  homestead  appli- 
cation No.  228  on  August  20,  187G,  for  the  same  laud.    His  final  proof 


DECISIONS   RELATING   tO   THE   I>UBLIC   LAnDS.  409 

was  perJEected  September  8, 1882,  and  final  certificate  No.  772  was  issued 
in  the  caJse  October  12, 1882. 

Whatever  the  facts  may  be  as  to  the  bona  fide  occupancy  of  the  land 
by  these  parties,  the  donation  claim  of  Manuel  Gasadas  is  invalid  npon 
the  face  of  the  papers,  for  the  reason  that  settlement  and  cultivation 
were  not  begun  on  or  before  January  1, 1858. 

The  claim  is  therefore  hereby  held  for  cancellation,  with  the  right  of 
appeal  within  the  usual  period. 

You  will  so  notify  the  party,  and  at  the  proper  time  report  what  ac- 
tion, if  any,  has  been  taken  in  the  premises. 


CANCELLA  TION—BE-ENTBT, 

BiCHABD  P.  STBONG. 

Homestead  entry  aUowed  to  donation  claimant  after  cancellation  of  hia  donation 
claim  as  invalid  for  want  of  commencement  of  settlement  within  the  time  required 
by  law. 

Commissioner  McFarland  to  register  and  receiver^  Santa  F6^  N.  Mex.j 

June  16,  1883. 

Gentlemen  :  The  donation  claim  of  Bichard  P.  Strong,  certificate 
No.  269,  notification  ISo.  388,  was  held  for  cancellation,  per  office  letter 
dated  April  3  last,  for  the  reason  that  settlement  and  cultivation  upon 
the  land  claimed  were  not  commenced  within  the  time  required  by 
law. 

By  letter  "0,'-  of  this  date,  I  have  allowed  the  settler  to  apply  to 
enter  the  tracts  involved  (N.  ^,  SW.  ^,  and  lots  3  and  4,  Sec.  34,  T.  23 
N.,  B.  18  £.),  under  the  provisions  of  the  homestead  laws. 

Therefore,  and  in  accordance  with  the  settler's  request,  the  donation 
claim  Ko.  269  has  been  canceled  upon  our  files  and  records,  and  you 
will  make  proper  annotations  upon  your  records,  advising  Mr.  Strong 
of  the  full  action  taken  in  his  case. 


actual  and  claimed  residence, 
James  M.  Geddings. 

Wbere  settlement  by  donation  claimant  is  satisfactorily  shown  to  have  commenced 
in  It'&S,  though  only  claimed  from  1863,  the  notification  may  be  amended. 

Commissioner  McFarland  to  register  and  receiver^  Santa  Fe^  N.  Mex.j 

June  18, 1883. 

Gentlemen  :  I  have  examined  the  donation  claim  of  James  M.  Oid- 
dings,  final  certificate  No.  61,  issued  at  your  office  April  16, 1878,  upon 
notification  No.  19,  for  the  NB.  J  NW.  i,  W.  }  NE.  J,  and  NW.  J 
SE.  J,  Soc.  31,  T.  8  K,  of  B.  22  E. 
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This  is,  no  doubt,  a  meritorious  case,  as  it  appears  by  the  settler's 
affidavit  of  the  71h  ultimo,  and  the  statements  of  persons  known  to  this 
office,  that  the  party  removed  to  what  is  now  the  Territory  of  Few 
Mexico,  in  the  year  1835.  He  is  now  in  the  seventy -third  year  of  his 
age,  and  states  that  he  begun  settlement  on  the  land  described  May  10, 
1853,  and  has  maintained  the  same  as  his  legal  residence  ever  since, 
wbeu  not  driven  away  by  the  Apaches  and  other  hostiles. 

The  notification  in  this  case  will  suffice,  although  residence  is  only 
claimed  from  April  1, 1803,  which  Mr.  Giddings  supposed  was  sufficient 
under  the  law ;  but  yon  will  supply  him  on  receipt  of  this  with  a  form 
of  "settler's  affidavit''  (No.  2),  and  two  of  the  latest  forms  of  "  proof,'* 
in  order  that  the  regular  papers  in  this  claim  may  be  perfected,  as  far 
as  possible,  and  thereafter  submitted  to  the  honorable  Secretary  of  the 
Interior  for  consideration. 


belinq  uishment-'besldence^re'entrt. 
Pedbo  Luoero  Y  Labato. 

Claimant  having  made  relinquishment  of  donation  claim  and  applied  to  enter  it 

nnder  homestead  law,  the  claim  is  canceled. 
In  cases  of  bona  fide  residence  by  donation  claimants,  they  should  have  opportunity 

to  save  their  improvements. 

Commissioner  McFarland  to  register^  and  receiver ^  Santa  F6^  N.  ,Jlf6x., 

July  5. 1883. 

Gentlemen:  I  am  in  receipt  of  your  letter  of  the  18th  ultimo, 
inclosing  dnplicate  donation  certificate  'So.  320,  issued  at  your  office 
January  23,  1882,  upon  notification  Ko.  442,  to  Pedro  Lucero  y  Labato, 
for  the  S.  J  NB.  i  and  N.  J  SE.  i,  Sec.  2,  T.  8  K,  R.  21  E. 

Upon  said  duplicate  the  settler  has  executed  a  relinquishment  of  all 
his  right  and  title  in  the  donation  claim,  and  requests  to  be  permitted 
to  enter  the  same  land  under  the  homestead  laws. 

The  claim  has  therefore  this  day  been  canceled  upon  the  files  and 
records  of  this  office,  and  you  will  make  proper  annotations  upon  your 
records,  advising  the  party  of  the  action  taken. 

Labato's  request  to  make  a  homestead  entry  will  be  made  the  subject 
of  a  further  communication. 

In  cases  of  this  character,  where  donation  claims  are  canceled  upon 
voluntary  relinquishment,  you  will  permit  no  X)crson  to  initiate  a  claim 
of  any  sort  to  the  tracts  involved  until  you  have  been  advised  by  this 
office  whether  the  requests  of  donees  to  re-enter  such  lands  under  the 
homestead  or  pre-emption  laws  have  been  favorably  considered. 

Where  there  have  been  bona  fide  residence  and  cultivation  by  dona- 
tion settlers  they  should  have  an  opportunity  to  save  their  improve- 
ments, if  it  is  found  that  they  have  not  exhausted  their  rights  under 
other  public-land  laws. 
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cancflla  tion—be-entb  t, 
Nelquindos  Fisheb. 

Thongb  tho  claimauc  may  have  the  necessary  qaalificatlons  as  donee,  as  to  a^^e,  resi- 
dence io  Territory,  &c.,  and  have  completed  four  years'  residence  and  made  valua- 
ble improvements  on  the  land,  settlement,  not  having  been  commenced  within 
tho  time  required  by  law,  is  invalid. 

Bat  if  qualified  as  an  ontryman,  and  not  having  exhausted  his  rights  as  such,  he  may 
be  allowed  to  apply  to  re-enter,  under  homestead  or  pre-emption  laws,  after  can- 
cellation of  his  donation  claim. 

Comnmsioner  McFarJand  to  register  and  receiver^  Santa  F6^  N,  Mex,^ 

December  12, 1883. 

Deoembeb  12, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  October  5  last,  inclos- 
ing sworn  statements  by  J.  M.  Eeynolds  and  others  relative  to  the  do- 
nation claim  in  the  name  of  Nelquindos  (or  Melqaindos)  Fisher,  notifi- 
cation Ko.  191,  upon  which  certificate  No.  83  was  issued  at  your  office 
gn  March  30, 1880,  for  the  W.  J  SE.  J,  and  E.  J  SW.  J,  Sec.  26,  T.  31 
S.,  E.  27  E. 

It  appears  from  the  proof  furnished  by  the  settler  and  his  witnesses 
that  he  took  possession  of  the  described  land  February  1, 1875,  and  re- 
sided upon  and  cultivated  the  same  continuously  from  that  date  until 
March  30, 1880,  and  "  that  the  improvements  on  his  claim  consist  of 
four  houses,  stable,  corral,  chicken-house,  and  40  acres  of  cultivated 
land,  and  ditch  for  irrigating  one-half  mile  long." 

The  claim  is,  however,  invalid  under  the  Department  decision  of  No- 
vember 23, 1882,  in  the  analogous  case  of  Juan  Rafael  Garcia  (as  resi- 
dence and  cultivation  were  not  begun  on  or  before  January  1, 1858), 
and  it  is  therefore  hereby  held  for  cancellation,  subject  to  the  right  of 
appeal  from  this  decision  to  the  honorable  Secretary  of  the  Interior, 
within  the  nsoal  time. 

You  will  so  notify  Mr.  Fisher,  and  be  governed  thereafter  by  the 
rules  of  practice  in  force. 

The  donee  has  not  voluntaiily  relinquished  his  claim  to  the  land  de- 
scribed, and  the  proof  furnished  shows  that  he  was  born  in  Taos  County, 
New  Mexico,  in  the  year  1828;  that  he  was  a  resident  there  prior  to  the 
let  day  of  January,  1853,  and  was  "  above  the  age  of  21  years  on  the 
22d  day  of  July,  1854.''  Also,  that  he  completed  four  years'  residence 
npon  and  cultivation  of  said  land. 

If,  therefore,  he  possesses  the  legal  qualifications  of  an  entryman, 
and  has  not  exhausted  his  rights,  he  must  be  allowed  to  apply  to  re-enter 
said  land  under  the  provisions  of  the  pre-emption  or  homestead  laws 
after  his  donation  claim  has  been  actually  canceled  and  cleared  from  the 
record. 

It  is  alleged  by  J.  M.  Reynolds  and  others  that  Fisher  was  not  quali- 
fied to  initiate  a  donation  claim^  because  he  is  not  at  this  time  more 
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than  foi*ty  years  of  age.    FartbermoTe,  that  he  has  abandoned  the  land 
in  question. 

Upon  snch  er|>arte  statements  I  cannot  deny  to  Mr.  Fisher  privileges 
which  have  been  accorded  to  other  donation  claimants  whose  entries 
have  been  set  aside  nnder  the  Department  decision  of  November  28, 
1882. 

If,  on  account  of  alleged  total  abandonment  of  the  land,  frand  in  initi- 
ating the  claim,  or  false  testimony  by  the  settler  and  his  witnesses,  any 
person  desires  to  contest  Fisher's  preference  right  to  re-enter  the  land, 
to  show,  in  fact,  that  he  has  no  equities  in  the  case,  or  possessory  rights 
which  should  be  protected  under  the  Department  decision  referred  to, 
a  regular  hearing  should  be  had  in  the  matter  before  you.  with  dne 
notice  to  all  concerned,  after  the  donation  claim  !No.  83  has  been  can 
celed  'y  and  you  will  so  notify  the  parties  who  executed  said  affidavits, 
viz,  James  M.  Reynolds  and  John  Hendelong,  of  Capnlin,  and  Michael 
Devoy  of  Catalpa,  Colfax  County,  KTew  Mexico. 


SETTLEMENT-HOMESTEAD^  FBE-EMPTION. 

Roman  A.  Baca. 

The  settlor  has  made  pro-omption  and  homestead  entries  on  tracts  adjoining  his  dona- 
tion claim,  and,  as  represented,  improved  the  'whole. 

The  pre-emption  entry  having  been  patented,  and  the  homestead  suspended  for  con- 
flict with  the  A.  &  P.  Railroad  grant,  the  claimant  has  exhausted  his  pre-emption 
and  homestead  rights,  nnless  his  homestead  entry  should  fail. 

The  donation  claim  is  also  within  the  railroad  limits  and  is  invalid,  settlement  not 
having  been  made  within  the  tini')  required  by  law,  and  is  held  for  cancellation. 

Acting  Commissioner  Harrison   to  register  and  receiver ^  Santa  F6j  N. 

Mex.y  May  6, 1884. 

Gbntlemen  :  The  donation  claim  of  Soman  A.  Baca,  notification  IS'o. 
28,  upon  which  certificate  No.  2  was  issued  at  your  office  February  3, 
1875,  embraces  the  SW.  J  SE.  J  and  8E.  J  SW.  J,  Sec.  33,  T.  13  N.,  R, 
8  W. ;  80  acres. 

By  office  decision  dated  December  10, 1875,  the  claim  was  held  for 
cancellation,  for  the  reason  that  the  proof  of  continuous  residence  upon 
the  identical  laud  described  was  unsatisfactory.  The  settler  appealed 
from  said  decision,  but  subsequently  withdrew  his  appeal,  and  there 
the  case  seems  to  have  rested. 

The  settler  has  also  made  a  pre  emption  entry  and  a  homestead  entiy 
upon  contiguous  tracts;  which  lauds,  in  connection  with  those  claimed 
as  a  donation,  ^^  constitute  one  farm,  on  all  of  which  he  claims  to  have 
valuable  improvements,  and  every  acre  of  the  three  entries  under  culti- 
vation," as  reported  to  this  office  by  Register  Davis,  under  date  of 
August  31, 1880. 
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The  pre-emption  entry  has  been  patented  (Santa  ¥6  cash,  ^o.  164) 
and  the  homestead  entry  is  suspended  on  account  of  its  being  within 
the  limits  of  the  Atlantic  and  Pacidc  Eailroad  grant. 

The  donation  claim  is  clearly  invalid  in  its  inception,  and  must  be 
cleared  from  the  record.  The  proof  by  Baca  and  his  witnesses  shows 
that  settlement  and  cultivation  were  not  begun  until  November  1, 1863, 
instead  of  on  or  before  January  1, 1858,  which  is  the  latest  date  upon 
which  settlement  could  legally  commence  under  the  Department  decis- 
ion of  November  23,  1882,  in  the  case  of  Jaan  Rafael  Garcia. 

The  claim  is  therefore  again  held  for  cancellation  for  the  reason  last 
stated,  and  with  the  usual  rights  of  appeal,  and  you  will  so  notify  Mr. 
Baca. 

He  has  exhausted  his  homestead  and  preemption  rights  (unless  his 
homestead  entry  should  fail),  and  the  land  embraced  in  the  donation  is 
within  the  limits  of  the  Atlantic  and  Pacific  Eailroad. 

After  the  donation  is  canceled,  therefore,  if  the  settler  conceives  that 
there  is  any  method  by' which  he  can  legally  acquire  the  land  and  save 
his  improvements,  under  any  law  relating  to  the  public  domain,  or 
through  concurrent  action  of  the  railroad  company  and  this  office,  he 
should  submit  his  proposition  in  the  matter  before  any  further  adverse 
right  intervenes. 

At  the  proper  time  you  will  report  what  action,  if  any,  has  been  taken 
in  the  premises. 


2.  PRACTICE— APPEAL. 

sveveyor'genebavs  bepobt—appmal^beheabing. 

Town  of  Albuquerque. 

Appeal  does  not  lie  from  report  of  surveyor-general  for  New  Mexico,  to  Coogress,  upon 

a  private  land  claim. 
Tbo  appeal  is  ineffective  for  want  of  notice  to  the  opposite  party. 
Tbo  grounds  alleged  for  rehearing  do  not  sustain  the  motion  for  rehearing. 
Tbo  motion  for  rehearing  is  informal  and  invalid  for  want  of  notice  to  the  opposing 

party,  and  of  tho  affidavits  required  by  £ule  78. 
Appeal  from  report  and  from  decision  denying  rehearing  dismissed. 

Commisaumer  McFarland  to  surveyor-general y  Santa  Fi^  N.  Mex.j  July 

10,  1883. 

Sib  :  In  the  matter  of  the  private  land  claim  of  the  town  of  Albu- 
qnerqae,  in  New  Mexico,  No.  130,  now  before  me,  the  following  proceed- 
ings are  shown  by  the  record  to  have  been  had : 

On  the  25th  of  July,  1881,  Breeden  &  Hazeldine,  esq's,  of  Albuquerque, 
attorneys  in  behalf  of  Ambrosio  Armijo  and  nine  others,  named  and 
designated  as  "president"  and  "commissioners,'^  and  (as  expressed  in 
their  application)  "  divers  other  parties,  not  here  named,  as  property- 
owners  at  this  time  in  the  town  of  Albuquerque  and  its  vicinity,"  Hied 
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their  petition  before  you,  under  the  eighth  section  of  the  act  of  Congress 
of  July  22, 1854  (10  Stat.,  308),  praying  that  the  claim,  consisting  of  4 
square  Spanish  leagues,  having  for  its  center  the  flag-staff  and  adobe 
monument  in  the  middle  of  the  plaza,  or  public  square,  in  the  town  of 
Albuquerque,  might  be  investigated  by  you  and  recommended  to  Con- 
gress for  confirmation. 

Under  date  of  September  6, 1882,  you  made  report  of  your  examina 
tion  of  the  case,  setting  forth  the  testimony  produced,  with  your  opinion 
holding  the  claim  to  be  valid  and  recommending  its  confirmation  by 
Congress  to  the  inhabitants  of  the  town. 

Afterwards  (the  date  of  filing  not  shown)  De  Witt  Stearns  and  Thomas 
G.  Douglas,  claiming  to  be  honorably  discharged  soldiers  of  the  United 
States,  presented  their  petition  to  yon,  stating  that  they  had  filed  their 
declarations  with  the  register  at  Santa  F6  of  their  intention  to  enter, 
under  the  homestead  laws,  two  specified  sections  (being  part  of  the 
lands  embraced  within  the  limits  of  the  private  claim),  which  declara- 
tions, they  say,  were  rejected  by  the  register  for  the  reason  that  the 
Commissioner  of  the  General  Land  Office  had  withdrawn  the  laud  from 
entry  pending  the  adjudication  of  the  private  claim. 

They  state  in  objection  to  your  report,  in  substance: 

That  the  hearing  in  the  case  of  the  private  claim  was  ex  parte^  only 
the  petitioners  therein  being  represented. 

That  there  are  facts  relating  to  the  private  claim,  in  addition  to  those 
introduced,  which  should  be  brought  before  you,  to  wit : 

That  all,  or  nearly  all,  of  the  two  quarter-sections  which  they  sought 
to  enter  are  situated  above  the  acequias,  and  have  never  been  used  for 
cultivation  or  grazing,  being  sand-hills  not  productive  of  anything,  and, 
up  to  within  two  years,  regarded  as  of  no  value. 

That  about  two  years  before,  when  there  was  a  prospect  that  said 
land  would  soon  have  a  value,  several  persons  who  are  among  the 
petitioners  for  the  private  claim  who  had  never  before  claimed  beyond 
the  acequias  went  upon  the  sandhills,  staked  off  the  ground,  and 
claimed  to  hold  it  by  virtue  of  assignments  under  the  Spanish  grant. 

That  there  never  was  a  grant  from  Spain  to  the  town  of  Albuquerque 
of  the  dimensions  and  location  set  forth,  as  is  made  manifest  by  apply- 
ing the  laws  of  Spain  relied  upon  by  the  petitioners  for  the  private 
claim,  for  the  reason  that  it  would  conflict  with  other  towns  or  settle- 
ments situated  less  than  five  leagues  away,  and  therefore  within  the  pro- 
hibition contained  in  law  YI  of  Spain,  cited  by  the  original  petitioners ; 
and  they  specify  the  town  of  Pajarita  and  other  settlements  and  grants 
as  being  within  the  prescribed  distance. 

That,  as  shown  by  the  exhibits  accompanying  the  original  i>etition, 
the  lands  in  and  about  Albuquerque  were  held  by  Spanish  granta  from 
the  Crown  to  individuals  in  severalty,  and  that,  by  the  Spanish  law, 
lands  granted  in  severalty,  when  once  abandoned,  reverted  to  the 
Crown, 
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That  the  claimants  to  those  lands  in  the  original  petition  hold  by 
titles  showing  the  proper  metes  and  bounds  and  snch  as  the  present  laws 
recognize  and  the  conrts  are  competent  to  protect. 

That  the  two  quarter-sections  referred  to  were  at  the  date  of  the 
treaty  of  Gaadalupe-Hidalgo  unoccupied  and  abandoned,  and  became 
the  property  of  the  United  States  and  ought  to  be  subject  to  the  petition- 
ers^ entry. 

That  the  prayer  of  the  original  petition  is  indefinite,  asking  for  title 
to  an  indefinite  number  of  persons,  and  if  granted  will  only  complicate 
the  titles  to  all  the  lands  in  the  tract. 

And  thereupon  they  ask  that  the  case  be  reopened  and  reheard  be- 
fore you,  and  that  it  may  be  decided  by  you  to  disallow  the  petition  of 
the  original  petitioners  on  the  ground  that  they  are  sufficiently  pro- 
tected in  their  vested  rights  by  the  present  laws ;  and  that  you  recom- 
mend to  this  office  and  to  Congress  that  the  two  quarter-sections  re- 
ferred to  are  part  of  the  public  domain  and  subject  to  the  claim  and 
entry  sought  to  be  made  by  them. 

On  the  15th  of  December,  1882,  you  rendered  your  decision  reviewing 
the  several  allegations  and  arguments  advanced,  and  denying  the  prayer 
of  the  petition. 

And-under  date  of  December  18, 1882,  Messers.  Stearns  and  Douglas 
presented  to  you  a  petition' in  which  they  "pray  an  appeaP  to  this 
office  fom  your  opinion  and  recommendation  upon  the  original  petition 
in  the  case  of  the  private  claim,  and  also  from  your  decision  rejecting 
their  application  for  a  rehearing. 

A  transcript  of  the  record  in  triplicate,  embracing  the  foregoing  pro- 
ceedings, was  transmitted  by  you  to  this  office  with  your  letter  of  Feb- 
ruary 28, 1883. 

Under  date  of  March  12, 1883,  John  J.  Johnson,  esq.,  of  this  city,  as 
attorney  for  Stearns  and  Douglas,  filed  in  this  office  additional  objec- 
tions "  against  the  opinion  and  report  of  the  surveyor-general  ^  which 
have  relation,  as  above  purports,  to  your  decision  upon  the  private 
claim. 

One  of  said  objections  only,  your  "  denying  them"  (the  objectors)  "  the 
right  to  prove  that  said  lands  were  uncultivated  and  uninhabited,''  has 
reference  to  your  decision  denying  their  petition  for  a  rehearing. 

Two  principal  matters  are  thus  presented  for  consideration— the  ap- 
peal from  your  conclusion  and  recommendation  approving  the  private 
claim,  and  the  appeal  from  your  decision  denying  a  rehearing. 

First.  The  eighth  section  of  the  act  of  July  22, 1854,  which  authorizes 
and  directs  the  proceedings  before  the  surveyor-general  in  cases  of  land 
claims  in  New  Mexico  under  grants  from  Spain  or  Mexico,  makes  it  his 
duty,  "  under  such  instructions  as  may  be  given  by  the  Secretary  of  the 
Interior,  to  ascertain  the  origin,  nature,  character,  and  extent  of  all 
claims  to  lands,  under  the  laws,  usages,  and  customs  of  Spain  and 
MexicQ    *    •    *.    He  shall  make  a  full  report  on  all  such  claims  as 
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originated  before  the  cession  of  the  territory  to  the  United  States 
•  •  •,  with  his  decision^as  to  the  validity  or  invalidity  of  each  of  the 
aame  •  •  ♦,  which  report  shall  be  laid  before  Congress  for  sach 
action  thereon  as  may  be  just  and  proper,"  &c. 

I  am  not  aware  that  an  appeal  from  the  report  of  the  sorveyor-gen- 
eral  in  any  of  the  numerous  cases  reported  under  this  act  has  ever  be- 
fore been  attempted.  A  direct  decision  of  this  office  or  the  Department 
as  to  the  right  of  appeal  cannot  therefore  be  referred  to;  but  the  Ian- 
gnage  of  the  statute  is  plain,  and  precludes  the  idea  of  such  an  appeal 
The  surveyor-general  is  required  to  ascertain  the  particulars  indicated 
and  make  a  full  report  thereof,  which  report  is  the  matter  to  be  laid 
before  Congress  for  such  action  thereon  as  may  be  just  and  proper. 
Congress  has  called  for  no  other  action  or  expression  from  any  one, 
and  has  reserved  to  itself  the  final  decision  ux>on  the  claim  as  reported. 
By  prescribing  specifically  that  the  basis  of  its  action  shall  be  the  re- 
port of  the  surveyor-general,  it  has  negatived  the  supposition  that  such 
report  can  be  subject  to  revision,  modification,  or  rejection  by  any 
power  or  authority  short  of  its  own.  It  has  authorized  no  intermediate 
tribunal  or  agent  to  act  in  the  premises. 

The  proceeding  for  appeal  is  not  accompanied  by  proof  of  service  on 
the  opposite  party,  as  required  by  the  rules. 

Second.  The  rules  provide  that  rehearings  ^'  will  be  allowed  in  accord- 
ance with  legal  principles  applicable  to  motions  for  new  trials  at  law.^ 
I  have  considered  the  matter  alleged  as  grounds  for  a  rehearing,  and  am 
of  opinion  that  they  do  not,  as  regards  the  substance  of  the  application, 
bring  the  case  within  the  rules. 

The  surveyor-general  is  not  required  by  the  statute  nor  the  instruc- 
tions of  the  honorable  Secretary  of  the  Interior  to  give  notice  of  the 
examination  of  private  claims  under  foreign  grants  before  him ;  and,  as 
appears  from  the  records,  these  examinations  in  his  office  have  been 
uniformly  ex  parte.  The  same  was  the  practice  as  to  claims  of  like 
character  before  the  Land  Commission  in  California,  as  far  as  related  to 
adverse  claims  and  outside  parties.  The  commission  there,  as  well  as 
the  surveyor-general  in  Kew  Mexico,  was  required  to  decide  upon  tbe 
validity  of  the  claims  presented ;  but  in  neither  case  has  that  require- 
ment been  held  to  authorize  the  adjudication  of  contests  between  con- 
flicting claims  i  consequently  the  giving  of  notice  to  outside  parties  was 
not  necessary.  The  issue  in  both  cases  is  between  the  grant  claimants 
and  the  United  States.  In  cases  before  the  California  commission  the 
United  States  was  represented  by  a  special  agent  appointed  for  tbe 
purpose.  In  the  New  Mexico  cases  the  Government  appears  to  have 
been  represented  solely  by  the  surveyor-general. 

The  land  sought  to  be  entered  by  the  objectors  is  shown  by  the  plat 
annexed  to  their  petition  for  rehearing  to  be  within  the  claimed  limits 
of  the  private  claim.  The  facts  alleged  (that  the  two  qnarter-sectioua 
referred  to  have  never  been  used  for  cultivation  or  grazing,  &c. ;  that 
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aboat  two  years  before  several  persous  among  the  petitioners  of  the 
private  claim,  who  had  never  before  claimed  beyond  the  acequias,  went 
npon  the  same,  staked  off  the  ground,  and  claimed  to  hold  it  by  virtue 
of  assignments  under  the  Spanish  grant,  and  that  said  two  quarter-sec- 
tions were  at  the  date  of  the  treaty  of  a'Cquisition  unoccupied  and  aban- 
doned), would  therefore,  if  proved,  be  immaterial  and  inadmissible.  It 
may,  in  case  of  confirmation  of  the  claim,  be  competent  evidence  towards 
determining  the  correct  location. 

The  proof  of  the  existence  of  other  towns  or  settlements  within  the 
alleged  five  leagues  limitation,  and  the  claim  that  therefore  there  was 
no  grant  to  Albuquerque  of  the  dimensions  and  locality  claimed,  would 
raise  a  question  in  the  case  not  within  your  province  to  determine. 

The  surveyor  genial  is  by  the  statute  required  to  report  upon  the 
origin,  &c.,  of  claims  presented,  with  his  opinion  as  to  their  validity 
(which  has  been  practically  determined  to  relate  to  their  regularity  and 
genuineness),  not  to  hear  and  determine  contests  between  conflicting 
grants.  It  often  occurs  that  there  are  overlapping  grants,  each  regular 
and  *'  valid"  upon  its  face.  In  such  cases,  the  duty  of  the  surveyor- 
general  is  to  report  upon  each  by  itself,  and  according  to  its  character, 
in  his  judgment,  for  genuineness ;  and  such  has  been  the  practice.  The 
questions  of  priority  and  superiority  of  title  are  not  passed  upon  by 
officers  of  the  Executive  Department,  but  are  left  to  the  proper  judicial 
tribunals.  This  testimony  would  therefore  be  inadmissible  if  a  rehear- 
ing should  be  ordered.  ^ 

The  inference  drawn  from  what  is  claimed  to  be  shown  by  the  ex- 
hibits introduced  before  you  by  the  grant  claimants  could  only  be  em- 
ployed by  way  of  argument,  to  show  that  under  alleged  provisions  of 
Spanish  law  such  a  grant  as  you  have  reported  could  not  have  been 
made,  the  lands  in  question  being  held  by  individuals  in  severalty, 
subject  to  abandonment;  &c. 

The  lands  under  town  or  community  grants,  portions  of  them  at  least, 
are  set  off  to  individuals  and  held  in  severalty,  and  are  subject  to  trans- 
fer, abandonment,  and  in  case  of  abandonment  to  be  regranted.  The 
exhibits  referred  to  were  part  of  the  testimony  in  the  case  as  presented, 
and  doubtless  received  due  consideration.  There  is  no  allegation  that 
they  did  not. 

The  prayer  of  the  claimant's  petition  does  not  give  shape  to  the  con- 
firmation, if  confirmation  be  made.  That  is  within  the  control  of  Con- 
gress. A  rehearing  would  have  no  effect  upon  the  prayer  of  the  peti- 
tion. 

But,  aside  from  matter  of  substance,  the  objectors  did  not  comply  with 
the  rules  as  regards  form  and  practice. 

Rule  71  provides  that — 

The  proceedings  in  hearings  and  contests  before  surveyors-general 
shall,  as  to  notices,  depositions^  and  other  matters,  be  governed,  as 
nearly  as  may  be,  by  the  rules  prescribed  for  proceedings  before  regis- 
ters and  receivers,  unless  otherwise  provided  by  law. 
4531  L  o 27 
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Rule  76  provides  that — 

Motions  for  rehearings  before  registers  and  receivers  •  •  •  will 
be  allowed  in  accordance  with  legal  principles  applicable  to  motions  for 
new  trials  at  law  after  due  notice  to  the  opposing  party. 

The  petition  of  the  claimants  is  subscribed  by  their  attorneys,  whose 
residence  is  stated ;  but  no  notice  is  shown  to  have  been  given  them. 
Eule  78  requires  that — 

Motions  for  rehearings  and  reviews  must  be  accompanied  by  an  affidavit 
of  the  party  or  his  attorney  that  the  motion  is  maide  in  good  faith  and 
not  for  the  purpose  of  delay. 

No  affidavit  containing  the  declaration  required  by  the  rule,  or  its 
equivalent,  accompanies  the  petition  for  rehearing  or  is  found  in  the 
case.  • 

I  shall  not  at  this  time  consider  whether  the  objectors  have  acqaireo 
a  standing  in  regard  to  the  land  in  question,  which  entitles  them  to 
appear  in  this  case,  since  their  appeals  from  the  register's  rejection  of 
their  declarations  are  pending  undecided.  It  is  possible  that  the  pro- 
ceedings taken  would  give  them  preference  rights  in  case  the  private 
claim  should  be  rejected  by  Congress,  or,  if  confirmed,  the  land  should 
be  found  to  be  not  embraced  within  it. 

The  conclusions  reached  are : 

First.  That  appeal  does  not  lie  to  this  office  from  your  report  on  the 
private  claim. 

Second.  That  the  appeal  taken  therefrom  is  ineffective  for  want  of 
notice  to  the  opposite  party. 

Third.  That  the  grounds  alleged  for  rehearing  do  not  snstain  the 
motion  for  rehearing. 

Fourth.  That  the  motion  for  rehearing  is  informal  and  invalid  for 
want  of  notice  to  the  opposing  party,  and  of  the  affidavit  required  by 
Rule  78. 

Fifth.  That  both  appeals  be  dismissed. 

The  transcript  in  the  case,  with  the  objections,  argument,  and  accom- 
panying papers  filed  in  this  office  by  Mr.  Johnson,  and  a  copy  of  this 
decision,  will  be  transmitted  to  Congress  in  due  course. 

You  will  give  notice  to  Messrs.  De  Witt  Stearns  and  Thomas  G. 
Douglas  of  this  decision,  and  that  I  shall  suspend  action  on  the  case  at 
issue  ior  twenty  days  from  the  service  of  such  notice  to  enable  them  to 
apply  to  the  honorable  Secretary  of  the  Interior  for  an  order,  in  accord- 
ance with  Rules  83  and  84,  and  advise  this  office  of  the  date  of  the  serv- 
ice of  such  notice.  The  attorney  of  the  parties,  resident  here,  will  be 
notified  firom  this  office. 
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under  bule8  of  practice  83.84. 
Town  of  Albuqxjeequb. 

Wlien  appeal  has  been  denied  by  the  Commissioaer,  application  to  the  Department 
for  an  order,  under  Bules  83  and  84,  that  the  record  in  the  matter  be  sent  up,  will 
be  denied  in  the  absence  of  facts  set  forth  justifying  the  exercise  of  the  super- 
visory power. 

Secretary  Teller  to  Commiseioner  McFarland^  July  17, 1883. 

I  txansmit  herewith  an  application  of  John  J.  Johnson,  esq.,  praying 
for  an  order  npon  you  to  send  up  the  records  and  papers  in  the  matter 
of  the  appeal  of  De  Witt  Steams  and  Mr.  Douglass,  who  applied  to 
enter  tracts  in  Sec.  20,  T.  10  K.,  R.  3  E.  of  the  New  Mexico  principal 
meridian,  under  Section  2304  of  the  Revised  Statutes. 

Upon  examination  of  the  petition  I  fail  to  find  any  facts  that  would 
justify  the  exercise  of  supervisory  power  by  me,  and  therefore  dedine 
to  interfere.    The  motion  is  denied. 


8,  PBEIilMIN^ARY  SURVEY. 

pbeliminabt  subvet^cobbection. 
Felipe  Tefoya. 

PreUmiiiary  surrey  not  to  he  taken  as  authoritative  location  of  claim ;  final  location 
is  left  to  Land  Department  to  he  made  in  conformity  with  confirmation,  and 
cannot  be  made  nntil  after  confirmation. 

CommisBioner  McFarland  to  surveyor  general^  Santa  F6^  JV.  Jfea?.,  Sep- 

temher  19, 1883. 

Sib  :  In  reply  to  your  letter  of  August  3  ultimo,  relating  to  the  sur- 
vey of  the  Felipe  Tefoya  claim,  TSo,  99,  in  which  you  recommend  that 
the  present  survey  thereof  be  disapproved,  and  a  corrected  survey  di- 
rected to  be  made  to  conform  to  the  area  granted,  I  have  to  say  thai 
the  claim  is  before  Congress  .awaiting  its  action ;  that  the  survey  is 
merely  preliminary,  and  is  not  to  be  taken  as  a  final  or  authoritative 
location  of  the  claim ;  that  it  has  not  been  the  custom  of  Congress  to 
confirm  claims  of  this  character  according  to  the  preliminary  surveys 
thereof,  but  to  leave  their  final  location  to  the  Land  Department  to  be 
made  to  conform  to  the  act  of  confirmation  3  that  the  location  of  the 
claim  cannot  be  properly  made  until  after  confirmation,  if  it  shall  be 
confirmed,  and  if  not  confirmed  the  correction  of  the  survey  recom- 
mended would  be  a  loss  of  labor  and  expense.  For  these  reasons  I  de- 
cline to  give  the  direction  suggested. 

A  copy  of  your  letter  will  be  transmitted  to  Congress  for  its  informa- 
tion when  actiug  upon  the  claim. 
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4.  PRIVATE    CliAIMS. 

s ub vet  directed  by  depjbtment. 
Ohilili  Town  Geant. 

The  sarvey  of  the  publio  land  and  of  private  land  claims  is  within  the  jorisdiction 

of  the  General  Land  Office. 
Where  the  Department  has  given  direction  for  the  sarvey  of  a  private  claim,  on  retom 

of  the  sarvey  it  rests  with  the  Commissioner  to  decide  whether  it  conforms  to  the 

direction. 

Secretary  Teller  to  Commissioner  McFarland^  December  4, 1883. 

Sie:  On  July  22,  ISSl,  you  sabmitted  to  thi8  Department  a  statement 
in  the  matter  of  the  survey'  of  the  Ghilili  Town  Grant,  in  BernaUUo 
County,  New  Mexico,  confirmed  by  the  act  of  December  22, 1858  (11 
Stat.,  374),  and  asked  instructions  thereon. 

In  reply  my  predecessor,  July  28  following,  directed  the  survey  of 
said  grant  theretofore  made  by  Deputy  Surveyors  Sawyer  and  McElroy 
to  be  set  aside,  and  that  the  granted  lands  be  located  b^''  a  new  survey, 
with  certain  named  boundaries,  which  was  made  by  Deputy  Surveyor 
Mailand. 

On  objection  by  the  grant  claimants  to  this  new  survey,  in  that  it 
does  not  conform  to  my  predecessor's  directions,  and  does  not  include 
certain  land  which  should  have  been  included,  you  transmitted  to  me, 
under  date  of  the  22d  ultimo,  the  papers  in  the  case,  and  without  de- 
ciding any  question,  but  suggesting  an  opinion  that  the  Mailand  survey 
does  conform  to  my  predecessor's  directions,  ask  of  this  Department 
whether  it  shall  be  approved  or  further  amendment  be  directed. 

The  survey  of  the  public  land  and  of  private  land  claims  is  within 
your  jurisdiction  under  the  general  laws,  and  the  act  of  December  22, 
1858,  specially  imposes  upon  you  consideration  of  the  claim  in  question. 
I  am  unwilling,  therefore,  to  assume  your  duties,  and  act  upon  this 
claim  or  its  survey,  except  upon  appeal  from  your  decision  in  due  course 
of  proceeding,  or  under  my  general  supervisory  powers.  There  is  no 
appeal  before  me,  and  I  find  no  present  reason  for  exercising  such  power. 
Whether  or  not  the  survey  in  question  conforms  to  my  predecessor's 
directions  is  a  matter  for  your  determination,  and  I  return  the  papers 
for  such  action  as  you  may  see  fit  to  give  the  case. 
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conflict—bo  vndart. 
Alexander  Vallb  Grant. 

The  claim  having  been  recommended  and  confirmed  as  ''  in  the  vicinity  and  beyond 
the  limits  "  of  the  pueblo,  the  survey  thereof  mast  be  amended  so  as  not  to  conflict 
with  the  patented  pueblo. 

Acting  Commissioner  Harrison  to  surveyor  general^  Santa  F4y  N.  Mex.y 

May  14, 1884. 

Sir:  Iu  the  matter  of  the  survey  of  the  Alexander  Yalle  grant,  in 
San  Miguel  County  (New  Mexico  private  land  claim  No.  18),  an  exami- 
nation of  the  record  shows  the  following  facts : 

The  grant  was  petitioned  for  by  Juan  de  Dios  PeHa  for  himself  and 
in  the  name  of  Francisco  Ortiz  (second),  and  Juan  de  Aguilar.  In  the 
l)etition  the.  tract  solicited  is  described  as  ^^  situate  in  the  vicinity  of  the 
Pecos  pueblo,  to  the  west  beyond  the  limits  of  the  pueblo,"  but  giving 
no  description  by  boundaries. 

After  the  customary  references  and  reports,  one  of  which  references 
was  to  the  "Protector  of  the  Indians,"  the  governor,  Maynes,  made  the 
following  order,  dated  June  30,  1815: 

The  first  alcalde,  Don  Martias  Ortiz,  being  acquainted  with  the  order 
of  the  establishment,  will  comply  with  the  petition,  who  will  measure 
the  pieces  (suertes)  of  tillable  land,  limiting  the  grants  solely  to  the 
land  they  plough  and  plant,  with  the  obligation  that  they  shall  inclose 
the  same  to  prevent  the  recovery  of  damages,  because  the  grounds  must 
be  common  and  public  pastures  for  the  Indians  and  citizens  that  have 
a  right  therein. 

The  alcalde,  in  compliance  with  the  direction,  certifies  that  having 
measured  the  entire  league  of  the  Indians,  commencing  at  the  cross  of 
the  cemeterj',  up  the  river,  on  the  residue  ho  gave  possession  to  the 
grantees,  &c. 

Then  follow  sundry  conveyances,  bringing  the  title  as  claimed  down 
to  Alexander  Yalle,  the  claimant. 

The  petition  to  the  surveyor-general,  for  confirmation  under  the  act 
of  July  22, 1854  (10  Stat.,  307),  describes  the  tract  claimed  as  being 
known  as  the  rancho  of  Alexander  Valle  (formerly  Pino's),  of  the  canon 
of  the  Pecos  River,  and  bounded  and  described  as  follows: 

Commencing  at  the  point  of  rocks  to  the  south  of  the  tract  where  the 
principal  house  stands;  thence  in  a  direct  line  to  the  north,  passing 
along  the  foot  of  the  "  Cuchillas''  to  an  island  above  the  Lisbon  Spring, 
and  Irom  thence  running  a  straight  line  to  the  east  until  it  reaches  the 
chain  of  the  ^^Guchillas,"  and  from  thence  following  the  line  of  the 
same  to  the  south  until  it  terminates  at  the  point  of  rocks,  the  place  of 
beginning. 

On  the  examination  before  the  surveyor-general  no  testimony  was 
taken  having  relation  to  the  boundaries. 

In  his  decision  recommending  the  claim  for  confirmation,  Surveyor- 
Oeneral  Pelham  refers  to  its  origin  and  limits  in  the  following  terms: 
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On  the  28th  day  of  March,  1815,  Juan  de  Dios  Pcila  for  himself  and 
in  the  name  of  Francisco  Ortiz,  jr.,  and  Jaan  do  Agnilar,  petitioned 
Acting  Governor  Maynez  for  a  tract  of  land  situate  in  the  vicinity  and 
beyond  the  limits  of  the  paeblo  of  Pecos,  in  what  is  now  San  Miguel 
County,  with  the  boundaries,  in  said  petition  mentioned. 

The  claim  was  confirmed  by  the  act  of  June  21, 1860  (12  Stat,  71), 
"as  recommended,"  without  specification  of  boundaries  or  quantity. 

The  survey  of  the  confirmed  claim,  now  under  consideration,  was  ex- 
ecuted by  United  States  Deputy  Surveyors  Sawyer  and  McBroom  in 
May,  1876  5  was  approved  by  you  November  10, 1876,  and  returned  to 
this  office  with  your  letter  of  K'ovember  11, 1876. 

The  plat  does  not  show  the  connection  of  the  surveyed  tract  with  the 
township  surveys,  nor  with  the  survey  of  the  pueblo  of  Pecos.  But  the 
plat  of  the  public  surveys,  T.  16  K.,  E.  12  E.,  New  Mexico  Principal 
Meridian,  approved  by  you  September  30, 1882,  shows  that  the  Alex- 
ander Yalle  tract  as  surveyed  conflicts  to  a  small  extent  with  the  pat- 
ented survey  of  the  pueblo,  its  south  boundary  line  being  located  some 
8  to  10  chains  within  the  line  of  the  pueblo. 

By  reference  to  the  foregoing,  it  will  be  seen  that  every  description 
oi  the  tract  which  mentions  it  in  connection  with  the  pueblo  places  it 
outside  of  the  pueblo.  The  petitioners  for  the  grant  asked  for  a  tract 
in  the  vicinity,  hut  heyoiid  the  limits  of  the  pueblo;  the  alcalde  in  giv- 
ing the  possession  first  measured  the  league  of  the  Indians,  and  <m  ike 
residue  gave  the  possession.  Surveyor-General  Pelham,  in  recommend- 
ing the  claim  for  confirmation,  describes  it  as  Id  the  vicinity,  hut  beyond 
the  limits  of  the  pueblo,  following  in  that  respect  the  original  petition. 
The  confirmation  was  in  accordance  with  the  recommendation. 

The  pueblo  of  Pecos  was  recognized  under  the  Spanish  rule  by  a 
grant  to  the  Indian  village  of  that  name,  by  Don  Domingo  Jironza 
Petros  de  Cruzate,  governor  and  captain-general,  September  25, 1689, 
more  than  a  century  before  the  date  under  which  the  Alexander  Valle 
grant  is  claimed.  It  was  confirmed  by  the  act  of  December  22, 1858 
(11  Stat.,  374),  located  by  the  survey  hereinbefore  referred  to,  and  pat- 
ented to  the  pueblo  November  1, 1864. 

There  is  no  ground  upon  which  the  conflict  of  the  survey  under  con- 
sideration with  the  pueblo  patent  can  be  maintained.  You  are  there- 
fore instructed  to  amend  the  Sawyer  and  McBroom  survey  of  the  Alex- 
ander Yalle  grant  so  as  to  conform  its  south  boundary  to  the  north 
patented  line  of  the  pueblo.  The  remaining  lines  seem  to  conform  to 
the  description  given  by  the  claimant  in  his  petition  to  the  surveyor- 
general  for  conflrmation,  and  there  is  nothing  that  suggests  their  in- 
correctness. 

You  will  give  notice  of  this  decision  to  all  parties  interested,  inform- 
ing them  also  of  their  right  of  appeal,  and  advise  this  office  of  the  time 
and  manner  of  service  of  such  notice ;  and  if  appeal  be  not  taken  within 
the  time  allowed  by  the  rules,  amend  the  survey  as  above  directed  and 
make  return  thereof  to  this  office  as  soon  as  practicable. 
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CONSTRUCTION  AS  TO  BOUNDARY— DIBECTION  FOR    COMPLETION  OB 

SURVEY. 

Las  Vegas  Town  Grant. 

Oommiisioner  McFarland  to  surveyor-general^  Santa  Fi,  N,  Mex.^  May  27, 

1884. 

Sir  :  Your  letters  of  10th  and  13tli,  referring  to  my  instmction  of  the 
5th  instant,  relating  to  the  completion  of  the  survey  of  the  Las  Vegas 
grant,  have  been  received  and  considered. 

Begarding  the  western  boundary  and  the  conflict  of  the  grant,  as  snr- 
veyed,  with  the  preliminary  snrvey  of  the  unconfirmed  San  Miguel  del 
Bado  grant,  by  reference  to  the  decision  of  this  office  of  May  31, 1878, 
approving  the  Pelham  and  Clements  survey  of  Las  Vegas,  with  certain 
amendments  then  directed,  to  conform  it  to  the  lines  of  Tecolate  and 
the  Ortis  grant,  it  will  be  seen  that  though  the  San  Miguel  del  Bado 
had  not  then  been  surveyed,  the  boundary  between  it  and  Las  Vegas 
was  to  some  extent  considered  and  passed  upon. 

The  grant  of  San  Miguel  del  Bado  was  m^ide  in  1794,  the  boundaries 
being  ^^on  the  east  the  Cuesta,  with  the  little  hills  of  Bernal,"  and  <<on 
the  north  the  Bio  de  la  Vaca,  from  the  place  called  th&  Bancheria  to 
the  Agua  Galiente." 

The  grant  to  the  town  of  Tecolate,  which  lies  east  of  San  Miguel  and 
is  bounded  north  and  east  by  Las  Vegas,  was  made  in  1824.  Its  west- 
ern boundary  is  'Hhe  canon  of  Tres  Hermanos." 

Las  Vegas  was  granted  in  1835,  bounded  on  the  north  by  the  river 
Sapello  and  on  the  west  by  the  boundary  of  the  grant  to  San  Miguel  del 
Bado.  The  survey  makes  the  northwest  corner  at  the  point  as  described 
in  the  field  notes,  "  near  the  source  of  the  Sapello" — in  fact,  where  the 
Bio  Sapello  issues  from  the  mountains — ^and  the  west  boundary,  as  also 
described  in  the  field  notes,  a  line  ^'  south  along  the  base  of  the  mount- 
ain." The  plat  of  the  survey  shows  the  continuation  of  this  line  along 
the  base  of  the  mountain,  south,  until  it  intersects  the  north  line  of  Teco- 
late at  the  northwest  corner  of  the  latter  grant. 

The  western  boundary  of  Tecolate,  the  canon  de  Tres  Hermanos,  which 
has  been  followed  by  the  several  surveys  made  of  that  grant,  is  repre- 
sented as  running  from  the  northwest  corner  southeasterly,  and  turning 
more  easterly  at  a  point  nearly  north  of  the  JBernal  hill. 

The  preliminary  survey  of  the  San  Miguel  grant  makes  the  south  half 
of  the  eastern  boundary  a  line  governed  by  the  two  points,  the  Beroal 
hill  and  the  town  La  Ouesta,  being  a  northeasterly  and  southwesterly 
line  extending  between  the  two  points  named,  and  southerly  from  La 
Cuesta,  in  the  same  direction,  to  the  southeast  corner ;  and  for  the  north 
half  of  said  boundary  a  line  due  north  from  the  Bemal  hill,  thus  caus- 
ing the  grant  to  largely  conflict  with  both  Tecolate  and  Las  Vegas. 

(If  the  line  from  Bernal  hill,  one^f  the  boundary  points  taken,  should 
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run  due  north,  should  it  not  from  La  Guesta,  the  other  boundary  point, 
run  dne  soath  f ) 

The  north  boundary  of  San  Miguel  being  the  Eio  de  la  Yaca,yh>i» 
the  place  called  the  Bancheria  to  the  Agua  Caliente^  these  t^o  points  would 
seem  to  be  the  northwest  and  northeast  corners  of  the  grant.  They  are 
not  named  as  points  in  the  boundary,  or  as  governing  the  boundary,  in 
a  way  that  it  might  extend  in  either  direction,  more  or  less  beyond 
them,  but  are  made  the  termini.  The  boundary  is  to  extend  frwn  one 
to  the  other. 

Bancheria  is  made  the  northwest  corner  of  the  preliminary  sarvey, 
but  the  Agua  Galiente  is  represented  at  about  midway  the  north  line, 
which  is  extended  east  to  intersect  the  line  run  north  from  the  Bemal 
hill.  A  line  from  the  Bernal  hill  northwesterly  to  the  Agua  Galiente 
will  correspond  very  nearly  with  the  course  of  the  canon  de  Tres  Her- 
manos,  the  western  boundary  of  Tecolate,  and  relieve  the  three  grants 
from  conflict. 

The  grant  to  Tecolate  was  subsequent  to  that  to  San  Miguel;  but  it 
is  only  reasonable  to  presume  that  the  granting  authority  had  knowl- 
edge of  the  matter  with  which  it  was  dealing,  and  did  not  act  in  it  in 
such  manner  as  to  produce  a  conflict  between  the  two  grants,  and  defeat, 
to  a  large  extent,  the  purpose  intended. 

The  San  Miguel  survey  is  not  before  me  for  afGirmative  action. 
Whether  it  correctly  locate.s  the  claim  or  not  cannot  be  definitely  de- 
termined until  after  its  confirmation  by  Gongress,  if  it  shall  be  con- 
firmed. Gonforming  the  eastern  boundary  to  the  western  boundary  of 
Tecolate,  or  locating  it  by  a  line  governed  by  LaGuestaand  the  Bernal 
hills  and  extended  northerly,  will  relieve  the  Las  Yegas  grant  from  the 
conflict  shown  by  the  San  Miguel  preliminary  survey. 

If  the  question  were  an  open  one,  I  should  be  inclined,  as  between 
Las  Vegas  and  San  Miguel,  to  extend  the  former  to  the  west^  rather 
than  to  restrict  it  within  the  present  limits,  on  account  of  the  prelimi- 
nary survey  of  the  latter.  As  it  is  presented,  I  shall  adhere  to  the 
decision  of  this  office  of  May  31,  1881,  aforesaid.  The  boundary  ap- 
proved by  that  decision  has  not  been  objected  to  by  the  claimants  of 
either  grant,  and  must  be  regarded  as  established. 

You  are,  therefore,  instructed,  at  as  early  a  day  as  practicable,  to 
conform  the  Pelham  and  Glements  survey  of  Las  Yegas  to  the  northern 
and  eastern  boundaries  of  Tecolate,  as  located  by  the  resurvey  thereof  by 
Deputies  McBroom  and  Taylor,  in  December,  1881,  and  the  south  line 
to  the  northern  line  of  the  patented  Ortiz  grant,  as  heretofore  directed; 
and  to  take  such  measures  as  may  be  necessary  to  correct  and  close  tiie 
remaining  lines  of  the  survey  as  located  by  Pelham  and  Glements. 

You  will  give  notice  of  this  decision  to  the  parties  interested,  inform- 
ing them  of  their  right  of  appeal,  and  advise  this  office  of  the  date  and 
manner  of  service  of  such  notice ;  and  if  appeal  be  not  taken  within  the 
time  allowed  by  the  rules,  execute  the  instructions  herein  given,  and 
make  the  usual  return  of  the  corrected  survey  to  this  office. 
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bo  und abies— in  terfebekce. 
Ojo  del  Espieitu  Santo. 

Where  a  river  and  a  polDt  of  table  land  are  named  as  the  western  boundary  of  a  grant, 
the  point  of  table  land  forming  the  southwest  comer,  and  the  river,  after  a  north- 
east and  northwest  course,  running  east  for  3^  miles,  when  it  makes  a  short  turn 
northeasterly  at  a  point  nearly  due  north  from  said  point  of  table  land,  the  line 
should  be  run  north  from  the  point  of  table  land  to  the  turn  in  the  river  afore- 
said, and  not  northwesterly  to  the  river. 

Especially  as  the  latter  course  produces  a  conflict  with  a  senior,  though  unconfirmed, 
grant,  June  14, 1884. 

Commissianer  McFarland  to  the  surveyor-general^  Sant  F6^  N.  Mex. 

SiB :  I  have  examined  the  survey  Ojo  Spiritu  Santo  grant,  made  by 
United  States  Deputy  Surveyors  Sawyer  and  McBroom  in  June  and 
July,  1876,  approved  by  you  November  10, 1876,  and  returned  to  this 
office  with  your  letter  of  November  11, 1876. 

The  tract  of  land  which  this  survey  was  intended  to  locate  was  granted 
by  Don  Alberto  Mainez,  governor  of  the  Province  of  Kew  Mexico,  May 
24, 1815,  to  Luis  Maria  Gabeza  de  Baca  and  his  fifteen  children,  upon 
his  petition  therefor,  in  which  the  boundaries  are  described  as  follows : 

On  the  east  the  summit  of  the  Jemez  Mountain,  on  the  west  the 
Puerco  Eiver  and  the  point  of  the  Prieto  table  land,  on  the  north  the 
table  land  commonly  called  ^'  La  Yentana,"  on  the  south  the  canon  of 
La  Querencia  and  the  boundary  of  the  farm  of  Don  Antonio  Armento. 

The  grant  and  the  act  of  juridical  possession  refer  to  the  petition  for 
description  of  boundaries.  The  report  of  the  surveyor-general,  in  which 
he  recommends  the  claim  for  confirmation,  describes  the  land  claimed 
by  the  same  boundaries.  It  was  confirmed  by  Congress  by  the  act  of 
March  3, 1869,  as  claim  Ko.  44  (15  Stat,  342). 

The  survey  in  question  appears  from  the  plat  and  field  notes  to  con- 
form substantially  to  the  above  description  (except,  I  think,  in  one  par- 
ticular, hereafter  mentioned),  making  the  south  foot  of  the  table  land 
of  La  Yentana  the  governing  point  of  the  north  boundary,  the  summit 
of  the  Jemez  Mountain  and  a  line  south  from  its  south  terminal  point 
the  boundary  on  the  east,  and  on  the  south  a  line  from  the  canon  of  the 
Querencia  west  to  the  point  of  the  Prieto  table  land.  These  lines  fol- 
low the  description  adopted  in  the  title  papers  and  seem  to  be  correctly 
located. 

The  western  boundary,  as  will  be  seen  by  reference  to  the  description, 
is  "the  Puerco  Eiver  and  the  point  of  the  Prieto  table  landP 

The  survey  makes  the  point  of  the  Prieto  the  southwest  corner,  which 
is  doubtless  correct ;  but  from  thence  for  the  west  line  runs  northwest- 
erly, reaching  the  Puerco  River  at  a  point  where  its' course  is  something 
west  of  north,  from  which  it  turns  to  nearly  due  east,  coutinuing  on 
that  course  about  3^  miles,  when  it  makes  a  short  turn  northeasterly, 
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and  follows  that  general  direction  by  various  courses  to  the  northwest 
comer  of  the  tract ;  the  bend  last  mentioned  at  the  end  of  the  3}  mQes 
east  course  being  almost  due  north  from  the  point  of  the  Prieto  table 
land  at  the  southwest  comer  of  the  tract. 

The  courses  run  from  the  southwest  corner  to  the  point  at  the  end  of 
the  east  course  above  described,  occasion  the  conflict  with  the  senior 
unconfirmed  grant  of  Ignacio  Chaves  and  others,  as.shown  on  the  plat  of 
the  preliminary  survey  thereof,  approved  by  you  May  31, 1879,  and  re- 
turned to  this  ofBce  with  j^our  letter  of  June  7,  1879. 

Without  regard,  however,  to  this  fact  of  interference,  in  my  judgment 
the  tract  should  not  be  extended  west  of  the  point  of  the  Prieto,  but 
the  line  should  be  run  from  thence  north  to  the  Puerco  at  the  point 
where  it  turns  from  the  east  course  northeasterly  as  above  described, 
and  I  direct  the  survey  to  be  amended  in  that  particular. 

There  are  also  interferences  with  the  survey  in  question,  as  follows : 
On  the  east  to  a  small  extent  by  the  grant  of  San  Isidro;  on  the  west, 
also  to  a  small  extent,  by  the  Joaquin  Mestas  grant,  and  to  its  whole 
extent  by  the  grant  to  the  pueblos  of  Jemez,  Zia,  and  Santa  Ana  which 
covers  the  whole  of  the  Ojo  Espiritu  Santo  as  surveyed. 

These  three  grants  are  severally  senior  to  that  of  the  Ojo  Espiritu 
Santo.  The  San  Isidro  has  been  confirmed  and  surveyed,  but  the  sur- 
vey not  finally  approved  j  the  others  are  before  Congress  awaiting  action 
on  the  applications  for  confirmation.  Preliminary  surveys  have,  how- 
ever, been  made  which  show  the  interferences  referred  to.  If  these  two 
grants  shall  be  confirmed  and  the  three  finally  located  in  accordance 
with  the  present  survey,  or  otherwise,  so  that  the  interferences  are  not 
obviated,  the  matters  in  conflict  will  remain  to  be  thereafter  adjusted. 
In  locating  conflicting  claims  of  this  character,  the  officers  of  this 
Department  cannot  determine  questions  of  title,  but  must  follow  the 
granted  and  confirmed  boundaries,  leaving  matters  of  interference  to 
be  adjusted  by  mutual  arrangement  of  the  parties  interested,  or  by  adju- 
dication between  them  in  the  proper  courts  (Bancho  Santa  Ana,  Sec'y's 
Decision,  April  14, 1883 ;  Rancho  Entre  Napa,  6  Copp's  L.  O.,  37 ;  Miller 
V.  Dale,  92  U.  S.,  477). 

You  will  please  give  notice  to  the  parties  interested  of  this  decision, 
informing  them  also  of  their  right  of  appeal,  and  advise  this  office  of  the 
date  and  manner  of  service  of  such  notice ;  and  if  appeal  be  not  taken 
within  the  time  allowed  by  the  rules,  as  soon  as  practicable  exeoote  the 
amendment  to  the  survey  herein  directed,  and  make  return  thereof  to 
this  office  In  due  course. 
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Vn.— GEEOOH. 

DONATIONS-ABANDONMENT. 

*  John  P.  Blalook. 

Wbeie  the  doDation  claimant  made  improvements,  bat  did  not  actually  reside  upon 
the  land  improved ;  afterwardB  removed  to  another  part  of  the  State,  and  the  im- 
provements  were  sold  by  his  direction;  the  decision  of  the  local  officers  holding 
the  claim  abandoned  affirmed. 

Acting  Commissioner  Harrison  to  register  and  receiver  j  Oregon  Oityj  Oreg.^ 

August  13, 1883. 

Gentlemen:  I  am  iu  receipt  of  your  letter  of  the  26th  of  March  last, 
transmitting  here  the  testimony  taken  at  yoar  office,  pursuant  to  in- 
stractions  from  this  office  of  December  19, 1882,  in  the  matter  of  the 
abandonment  by  John  P.  Blalock  of  his  claim  to  320  acres  of  land  as  a 
donation  in  Sec.  15,  T.  10  S.,  B.  1 E.,  Oregon,  notification  No.  5726,  under 
the  act  of  Congress  of  September  27, 1850,  and  supplemental  legislation. 
Stats.  9,  p.  496. 

It  appears  from  the  whole  record  in  this  case,  as  it  now  exists,  that 
the  claimant  made,  or  caused  to  be  made,  some  improvements  on  the 
SE.  4  of  the  NE.  ^  of  said  Sec.  15,  being  a  portion  of  the  land  claimed 
as  aforesaid.  The  proof  furnished  by  Blalock  shows  that  his  residence 
and  cultivation  on  said  land  commenced  on  the  25th  of  January,  1855, 
and  was  continued  until  the  2nd  of  February  following. 

It  also  appears  by  evidence  now  on  file  in  this  case  that  Blalock 
never  resided  upon  the  land  in  question,  but,  on  the  contrary,  had  his 
residence  at  the  house  of  one  of  his  neighbors  during  the  whole  period 
he  was  improving  and  cultivating  said  donation,  and  up  to  the  time  he 
took  up  his  residence  in  another  part  of  the  State;  and  that  thereafter, 
and  pursuant  to  Blalock's  direction  in  1856,  or  1857,  said  improvements 
were  sold.  After  this  sale  other  parties  claimed  the  ]and  covered  by 
said  donation,  and  the  records  of  this  office  show  that  the  greater  por- 
tion of  the  same  has  been  patented  to  these  claimants. 

The  lands  herein  referred  to  which  have  been  patented  to  other  claim- 
ants include  those  upon  which  Blalock  placed  his  improvements. 

In  view  of  the  foregoing,  your  decision  in  this  case  holding  that  the 
acts  of  the  donee  have  been  such  as  to  constitute  an  abandonment  of 
said  claim,  and  to  have  worked  a  forfeiture  of  his  rights  thereto,  is 
affirmed,  and  the  claim  of  said  Blalock  to  the  land  covered  by  his  noti- 
fication Ko.  5726,  in  Sec.  15,  T.  10  S.,  B.  1  E.,  Oregon,  has  this  day  been 
canceled  upon  the  records  of  this  office,  and  you  will  note  the  cancella- 
tion upon  your  records  and  acknowledge  the  receipt  of  this  communica- 
tion. 
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error  in  certificate— amendment  of  patent. 

William  Bland. 

Where  a  tract  forming  part  of  donation  claim  was  omitted  from  certificate,  and  patent 
erroneonsly  issued  thereon,  an  amended  patent  may  issne  covering  the  whole 
claim,  the  erroneous  patent  not  having  been  surrendered ;  and  this  notwith- 
standing the  objection  that  the  omitted  tract  had  been  disposed  of  by  the  State 
as  school  lands. 

Acting  Commissioner  Harrison  to  register  and  receiver ^  Oregon  City^  Oreg.^ 

June  24,  1884. 

Gentlemen  :  Public  surveys  were  extended  over  T.  2  S.,  B.  1  E., 
Oregon,  and  the  plats  thereof  approved  Jane  30, 1852. 

William  Bland  claimed  640  acres  in  said  township  as  a  donation, 
under  act  of  September  27, 1850  (9  Stats.,  p.  496),  and  supplemental 
legislation,  covering,  as  per  his  notification  No.  729,  filed  August  20, 
1852,  parts  of  Sees.  26,  35,  and  36. 

On  July  31, 1862,  your  office  issued  certificate  No.  1256  for  said  dona- 
tion, describing  the  land  claimed  as  being  parts  of  Sees.  26  and  35, 
omitting  the  tract  claimed  in  Sec.  36. 

Upon  this  certificate  patent  was  issued  February  20, 1866,  and  was 
delivered  February  1, 1867.  In  May,  1868,  Bland  applied  for  an  amended 
patent  to  include  the  lands  covered  by  his  notice  in  Sec.  36 ;  to  which 
application  the  governor  of  Oregon  objects,  on  the  ground  that  these 
lands  have  parsed  to  the  State  as  school  lands  and  have  been  disposed 
of  as  such. 

The  outstanding  patent  has  not  been  surrendered,  nor  is  it  necessary, 
m  my  judgment,  that  it  should  be,  as  an  amended  patent,  when  issued, 
would  cover  the  land  already  patented  and  contiguous  lands  claimed 
m  oec.  36. 

I  do  not  find  among  the  papers  any  relinquishment  or  evidence  of 
abandonment  by  Bland  of  the  tracts  claimed  by  him  in  said  Sec.  36, 
Zt  ll^'Z  '^''''^''^^  t^at  a  clerical  error  was  made  in  the  certifi- 
S  LrelVr^^^  '^''^'^  ^^^'  ^^^  outstanding  patent,  and  should 
for  S  1^^  ^  ''T  ^^  ^  P^*^^*^  ^^^^"^  «^^"  i«<^l«^le  all  the  lands 
fnd  4^tdThr^^^  ^«  ^fo^esaid,  among  which  are  lote  1, 2,  3, 

clamed  bt  th.  IT:  *  f^^  *  ^"^  *^^  ^^-  i  SW.  J  of  said  s4.  36 
Yon  w  n  ^^'tf  ^^  ^^  ^^^gon  as  school  lands. 

and  advil   hTm  ^f  Ms  ^1^7  ''  ''f  i^^!  ^'  «^^«^^  ^^  '"^^  ™^-^' 
the  time  aUowed  bv  th?^      ?^^^^  therefrom,  fuUy  informing  him  of 

take  such  apS.  ""    "^"^^"^  ^^^  ^^  ^^"^  ^^^^^"^  ^^^^^  "^ 

to  thirofflce?'"'^  ^""'^  ^^^^^^  ^^  ^^^^^  y^^'^  ^"1  ^^^  the  usual  return 
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Vin.— 8CRIP  CASES. 

EEPAYMENT^SCBIP  LOCATION^ASSIGNMENT  BY  FEAUDULENT 

HOLDER, 

Antonio  Vaoa. 

Where  entry  has  been  made  by  scrip  assigned  by  a  fraudulent  holder,  repayment  of 
pnrchase  money  will  be  refused,  even  though  the  assignee  entryman  was  ignorant 
of  the  fraud. 

Besides,  the  law  requires  the  applicant  for  repayment  to  relinquish  the  land,  which 
is  not  done  in  this  case  except  tlpon  named  conditions. 

Secretarg  Teller  to  Commissioner  McFarland^  December  27, 1883. 

Sib  :  I  have  considered  the  application  of  Albert  S.  Poster  for  repay- 
ment of  purchase  money  under  the  act  of  June  16, 1880  (21  Stat.,  287). 

The  facts  relative  to  the  subject-matter  hereof  are  set  forth  in  your 
letters  of  April  5  and  May  8  to  this  Department,  and  in  my  letter  of 
Jnne  13,  1882,  to  the  President  (House  of  Eepresentatives  Ex.  Doc. 
212,  first  session  Forty-seventh  Congress),  from  which  it  appears  that 
the  private  Louisiana  land  claim  of  Antonio  Yaca,  deceased,  was  con- 
firmed by  the  act  of  February  28, 1823  (3  Stat.,  72),  for  2,708  acres,  and 
that,  not  having  been  surveyed  nor  located,  the  surveyor-general  of 
Louisiana,  August  18, 1877,  issued  and  transmitted  to  your  office  nine- 
teen certificates  of  location  in  satisfaction  of  the  claim,  under  the  act  of 
June  2,  1858  (11  Stat.,  294) ;  that,  on  recommendation  of  your  office. 
Secretary  Sdiurz,  N'ovember  19, 1877,  authenticated  the  certificates, 
and  they  were  transmitted  to  the  surveyor-general  of  Louisiana  for  de- 
livery to  the  person  entitled  thereto,  and  that  he  delivered  them  to  one 
Hawford,  whose  claim  thereto  was  without  right,  or,  as  expressed  in 
their  letter  of  October  26,  1882,  to  your  office,  by  Messrs.  Dillaye  & 
Mason,  attorneys  for  A.  H.  Sands  and  J.  Ledyard  Hodge,  supposed  to 
be  the  rightful  owners  of  said  scrip,  "the  whole  proceeding  on  which 
Hawford's  title  was  based  was  extrajudicial,  fraudulent,  and  void." 

The  certificate  of  location  in  question  (No.  364  C)  authorized  "An- 
tonio Vaca  or  his  legal  representatives"  to  locate  100  acres  upon  any 
public  land  of  the  United  States  subject  to  sale  at  private  entry,  in  part 
satisfaction  of  Yaca's  claim,  and  it  appears  from  an  indorsement  thereon 
that,  November  27, 1877,  Hawford  assigned  and  transferred  the  same  to 
Albert  S.  Foster,  who  located  it  July  7, 1879,  upon  lot  2  of  the  NW.  J 
and  the  K,  i  of  lot  1  of  NW.  J  of  Sec.  18,  T.  24  N.,  R.  1  W.,  in  the 
Marysville,  Oal.,  land  district.  Foster  now  applies  for  repayment  of 
his  (purchase  money,  under  the  second  section  of  the  act  of  June  16, 
1880,  upon  the  ground  that  this  Department  has  ruled  that  neither 
Hawford  nor  his  assignee  had  or  has  any  legal  claim  to  the  land. 

It  is  not  necessary  here  to  consider  whether  money  may  be  refunded 
under  this  act  upon  an  erroneous  scrip  location,  because  the  applica- 
tion of  Foster  must  be  decided  on  other  grounds.    To  grant  it  would 
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be  to  recognize  the  validity  of  Hawford's  claim,  which  has  been  already 
held  fraudulent,  and  to  regard  as  valid  in  the  hands  of  an  assignee  a 
claim  which  is  invalid  in  the  hands  of  the  original  party ;  and  I  am 
unwilling  to  assume  that  an  invalid  claim  imposed  upon  your  o£Qce  as 
valid  has  such  standing  as  entitles  it  to  consideration  under  the  act  of 
June  16,  which  authorizes  repayment  where  an  entry  "has  been  erro- 
neously allowed  and  cannot  be  confirmed."  I  do  not  think  this  act  can 
properly  embrace  an  entry  which  was  not  merely  erroneous  but  was 
founded  in  fraud,  even  though  the  assignee  entryman  be  ignorant  of 
the  fraud,  and  especially  in  a  case  where 'the  assignee  is  not  the  "legal 
representative  "  of  the  confirmee. 

Besides,  the  act  requires  that  upon  application  for  repayment  of  pur- 
chase money  the  applicant  shall  relinquish  the  land.  Foster  does  not 
do  this,  except  upon  certain  named  conditions.  This  Department  will 
not  act  upon  a  conditional  relinquishment,  nor  except  upon  full  compli- 
ance by  the  applicant  with  the  requirements  of  the  act. 

For  these  reasons  I  concur  in  your  recommenation,  and  reject  the 
application. 

It  is  understood  that  Congress  failed  to  act  in  this  matter  at  its  last 
session,  as  recommended  by  my  letter  of  June  13, 1882,  because  of  want 
of  time  merely,  and  not  because  of  hostility  to  the  claim  of  the  alleged 
rightful  owners  of  the  scrip.  Should  they  see  fit  to  further  press  the 
same  at  its  present  session,  they  will  have  my  continued  recommendation 
to  that  effect. 


CERTIFICATES  OF  LOCATION— ASSIGNMENT. 

Mabk  L.  Eleins,  Jb. 

Assignment  of  certificate  in  blank  not  sufficient  to  transfer  same  to  party  claiming. 
Where  donbt  exists  as  to  spelling  of  name  of  transferee,  proof  as  to  same  and  identity 
of  party  required. 

Acting  Oommissioner  Harrison  to  register ^  Fargoy  DaJc.j  August  14,  1883. 

Sib  :  Certificates  of  location  Q  5  and  Q  G,  isssued  by  this  office 
March  15,  1878,  in  satisfaction  of  the  private  land  claim  of  Mark  L. 
Elkins,  jr.,  under  act  of  June  22, 1860,  and  supplemental  legislation, 
and  located  by  Peter  Verne  or  Veren  on  the  SW.  J  of  Sec.  20,  T.  141 
N.,  E.  49  W.,  Dakota  Territory,  are  held  suspended  upon  the  records 
of  this  office  for  the  reason  that  the  certificates  have  never  been  as- 
signed to  the  party  in  whose  name  the  locations  appear  to  have  been 
made. 

It  appears  by  reference  to  the  instruments  indorsed  on  the  backs  of 
said  certificates  that  under  date  of  March  19, 1878,  Albert  C.  Janin,  as 
the  attorney  in  fact  of  said  comfirmee,  executed  assignments  in  blank, 
and  the  said  certificates  are  herewith  returned  in  order  that  the  party 
in  interest  may  have  an  opportunity  to  perfect  said  assignments.    Tou 
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will  also  reqaire  the  party  to  farnisli  an  affidavit  showing  the  true  or- 
thography of  his  name,  and  that  the  party  who  made  said  locations  is 
the  identical  person  to  whom  said  certificates  were  assigned. 


CERTIFICATE  OF  LOCATION—MISNOUEB  OF  ASSIGNEE, 

Ghables  H.  Beattie. 

Certifioate  to  Charles  H.  Beattie;  assignment  to  Charles  H.  Peatiie;  proof  as  to  cor- 
rect spelling  of  name  and  identity  of  party  required. 

Acting  Commissioner  ffarrison  to  register j  Fargo^  J)aJc.j  August  14, 1883. 

Sib  :  Upon  an  examination  of  the  papers  in  pre-emption  entry  for  W.  ^ 
of  SE-  4  Sec.  20,  T.  141,  E.  51,  Dakota  Territory,  paid  for  with  certificate 
of  location  B  309,  act  of  June  22, 1860,  and  supplemental  legislation,  I 
find  that  the  certificate  of  entry  issued  in  name  of  Charles  H.  Beattie^ 
and  application  is  signed  by  same  person,  bat  the  certificate  was  as- 
signed to  Charles  H.  Peattie. 

The  case  is  therefore  held  suspended,  and  you  will  call  upon  the  party 
to  furnish  an  affidavit  showing  the  true  orthography  of  his  name,  and 
that  he  is  the  identical  person  who  made  said  entry  and  to  whom  said 
certificate  was  assigned,  upon  the  receipt  of  which  you  will  transmit  the 
same  to  this  office. 


mebger-bes  judicata—invbmnity. 
Childben  op  Paul  Toups. 

Hio  claim  of  the  Toups  children  and  that  of  St.  Amand  were  merged  in  Lanfear  by 
act  of  Angast  18, 1856.  The  snrvey,  axiproval,  confirmation,  and  patenting  of 
the  Tonps  claim  comprehend  a  location  and  satisfaction  thereof  by  the  United 
States. 

The  case  appears  to  be  res  judicata,  and  the  parties  estopped  both  by  conduct  and 
the  record  firom  receiving  indemnity  scrip  under  the  general  scrip  act  of  June  2, 
1858. 

Scrip  cannot  issue  in  the  Toups  claim  upon  the  first  confirmation  by  the  ''  old  board" ; 
and  where  it  is  judicially  determined  that  Lanfear  and  his  successors  have  the 
best  title  to  a  parcel  of  the  land  in  controversyi  the  property  vests  in  them  under 
the  confirmatory  act  and  patent ;  but  where  the  rights  of  other  claimants  are 
found  to  be  superior,  the  patent  becomes  inoperative,  and  no  confirmation  to  Lan- 
fear under  the  act  of  1856  attaches. 

Acting 'Commissioner  Harrison  to  surveyor-general^  New  Orleans j  La.^ 

October  5, 1883. 

Sib  :  On  July  13, 1882,  your  predecessor  prepared  and  transmitted 
to  this  office,  for  authentication,  twenty-one  certificates  of  location,  num- 
bered 433  A  to  433  XJ,  aggregating  1,141.34  acres,  under  the  provisions 
pf  the  third  section  of  the  act  approved  June  2, 1858  (11  Stat.,  p.  294). 
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in  part  satisfaction  of  the  private  claim  of  ^'  the  children  of  Paul  ToupSj^ 
originally  confirmed  as  IS^o.  74  by  the  old  board  of  commissioners  for  the 
eastern  district  of  Orleans  Territory.  (Sec  Am.  State  Papers,  Green's 
ed.,vol.  2,  p.  324.) 

There  was  a  conflicting  private  claim  in  the  name  of  Daspit  8t.  Amand 
entered  as  No.  529  in  the  report  of  Harper  and  Lorrain,  dated  November 
20, 1816  (State  Papers,  3,  225),  and  confirmed  by  the  act  of  Congress 
approved  May  11, 1820.    (3  Stat.,  573.) 

These  claims  were  merged  in  Ambrose  Lanfear  by  the  special  act  of 
Congress  approved  August  18, 1856.    (11  Stat,  473.) 

The  lands  were  patented  to  Lanfear,  August  7, 1876,  under  said  con- 
firmation, and  a  survey  made  by  United  States  Deputy  Surveyor  Mau- 
rice Hank^,  and  approved  by  Surveyor-General  McCulloh,  May  6, 1855. 

The  conflict  between  the  Toups  and  St.  Amand  claims  was  decided 
by  the  district  officers  at  New  Orleans,  March  13, 1876,  in  accordance 
with  the  sixth  section  of  the  act  of  March  3, 1831.    (4  Stat.,  492.) 

It  being  held  that  the  children  of  Paul  Toups  had  a  prior  confirma- 
tion, scrip  was  issued  October  24, 1879,  and  delivered  to  the  heirs  of 
Lanfear,  to  the  extent  to  which  the  St  Amand  claim  had  been  reduced 
by  said  adjustment  of  the  interference,  viz,  1,690.45  acres. 

This  action  was  taken  with  the  concurrence  of  the  Department. 

The  beirs  of  Lanfear  now  make  application  for  scrip  in  satisfaction 
of  that  portion  of  the  Toups  claim  northeast  of  the  Bayou  Crocodile, 
embracing  Sees.  120,  T.  13  S.,  and  37,  T.  14  S.  of  B.  20  E.,  late  southeast- 
ern land  district,  Louisiana. 

The  location  of  tbe  Toux)s  claim  to  cover  the  above-described  sections 
led  to  a  heated  controversy  between  Ambrose  Lanfear  and  numerous 
actual  settlers  on  said  lands,  who  alleged  that  the  just  limits  of  the 
Toups  claim  should  not  ext-end  further  in  a  northeasterly  direction  than 
the  Bayou  Crocodile,  separating  Sees.  37  and  39, 14  S.,  20  E. 

The  questions  involved  were  contested  in  the  State  courts,  and  finally 
determined  by  the  United  States  Supreme  Court  in  the  case  of  "Lan- 
fear V.  Hunley,"  December  term,  1866.    (See  4  Wallace,  204.) 

The  claims  of  various  settlers  on  said  lands  have  since  been  adjusted 
(or  are  in  course  of  adjudication  by  this  office)  upon  the  basis  of  the  de- 
cision in  Hunley's  pre-emption  case. 

Lanfear's  heirs  were  informed,  through  their  attorney,  per  office  let- 
ter ("C)  dated  November  21,  1881,  of  the  condition  of  the  settlers' 
claims,  and  that  '4t  is  believed  that  when  all  the  claims  valid  under 
the  provisions  of  the  act  of  August  18, 1856,  shall  have  been  finally  ad- 
justed only  a  few  scattering  lots  of  small  area  will  remain.^ 

The  aforesaid  heirs  have  filed,  with  the  incomplete  scrii>,  a  relinquish- 
ment of  all  their  <^  right,  title,  and  interest  in  and  to  all  and  every  part 
of  said  Sec.  120  in  T.  13  S.,E.20  E.,  and  Sec.  37  in  T.  14  S.,  B.  20  B.,  con- 
taining 1,141.34  acres,  as  aforesaid,  declaring  that  the  sole  and  only 
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consideration  for  this  relinqaishment  is  the  indemnity  to  be  issued  or 
granted  to  us  by  the  United  States,"  &c. 

To  issue  scrip  in  satisfaction  of  any  small  parcels  of  land  which  upon 
final  settlement  of  the  settlers'  claims  might  possibly  accrue  to  Lanfear's 
heirs,  under  their  patent  of  August  7, 1876,  would  be  premature,  and 
the  legality  of  a  relinquishment  or  yielding  of  a  superior  title  in  favor 
of  subsequent  and  conflicting  confirmations  and  locations,  provided  the 
parties  in  interest  can  obtain  compensation  in  scrip  was  adversely  ruled 
upon  April  12, 1873,  in  the  case  of  Rudolphvs  Bucros,  (Copp's  Land 
Owner,  vol.  1,  p.  38.) 

In  addition  to  these  objections,  under  existing  decisions  scrip  cannot 
be  issued  upon  the  confirmation  by  the  old  hoard  of  commissioners  of  the 
Toups  claim ;  and  after  a  careful  examination  of  the  record  in  the  case 
of  ^'  Lanfear  v.  Hunley,"  and  the  confirmation  of  1856, 1  am  satisfied 
that  the  present  parties  in  interest  are  barred  from  receiving  the  scrip 
now  applied  for  by  the  general  laws  of  estoppel. 

Lanfear  during  his  lifetime,  and  those  in  privity  with  him  by  suc- 
cessive relationship  to  the  same  rights  of  property,  seem  to  be  estopped 
by  conduct. 

Having  evidently  a  good  title  to  whatever  rights  in  said  lands  were 
vested  in  St.  Amand  and  Toups  through  the  original  confirmations, 
Lanfear  might  have  relied  upon  the  laws  in  force  providing  for  the  issu- 
ance of  patents,  and  action  by  the  proper  courts,  if  necessary,  to  place 
him  in  possession  of  the  realty  embraced  in  each  of  said  claims,  consid- 
ered separately  ;  but  he  elected  to  seek  absolute  security  through  new 
legislation,  and  succeeded  in  having  said  claims  merged  in  conformity 
with  their  alleged  exterior  limits,  and  the  same  having  been  surveyed, 
approved,  confirmed,  and  patented  to  him  by  the  United  States  inpUtce^ 
a  bar  is  created  to  the  seeking  of  indemnity  under  shadow  of  a  subse- 
quent act  of  Congress  of  a  general  and  equitable  character. 

The  patent  of  1876,  upon  an  approved  survey,  seems  also  to  have 
comprehended  a  location  and  satisfaction  of  the  Toups  claim  in  its  en- 
tirety by  the  United  States,  under  the  principles  enunciated  in  the 
Badolphus  Ducros  case  and  that  of  John  Dejan,  (See  Land  Office  Be- 
port  for  the  year  1880,  p.  192.) 

But,  aside  from  this  view,  the  case  appears  to  be  res  judicata^  and  the 
parties  estopped  by  the  record^  such  as  arises  from  the  adjudication  of  a 
competent  court. 

In  the  causes  of  Lanfear  against  various  actual  settlers  upon  the  land 
in  dispute,  the  district  court  (third  judicial  district,  parish  of  Saint 
Charles,  Louisiana)  thoroughly  investigated  questions  of  fact,  and  de- 
termined the  true  locus  of  the  Bayou  Crocodile,  one  of  the  calls  in  the 
grant  made  to  Paul  Toups  by  the  Baron  de  Carondelet. 

The  judgment  of  the  lower  court  sets  forth,  amongst  other  things, 
that  the  old  confirmations  by  Congress  set  up  by  Lanfear  ^<  allowed  no 
more  to  the  children  of  Paul  Toups  and  to  Daspit  St.  Amand  than 
4631  L  o ^28 
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had  been  granted  by  Baron  de  Garondelet " ;  that  '^  this  confirmation 
[by  the  special  act  of  Aagast  18, 1856]  only  recognizes  the  grant  of  the 
Spanish  Government,  bnt  gives  no  more  land  to  the  grantees  " ;  that 
^'  the  two  confirmations  of  1812  and  1B20,  upon  which  plaintiff  bases  his 
present  claim,  are  but  one  and  the  same  grant,  as  appears  clearly  from 
the  description  of  said  grant  ^ ;  that,  ^^  upon  the  whole,  after  a  careful 
examination  of  this  case,  we  have  been  forced  to  the  conclusion  that 
the  plaintiff,  as  successor  of  Paul  Toups  and  of  Daspit  St.  Amand, 
has  no  title  to  the  land  making  part  of  the  Coteaux  de  France,  situate 
north  of  Bayou  Crocodile,'^  &c. 

On  the  23d  January,  1860,  the  supreme  court  of  Louisiana  affirmed 
the  judgment  of  the  district  court. 

The  case  was  brought  before  the  United  States  Supreme  Court  under 
the  twenty-fifth  section  of  the  judiciary  act  of  1789 ;  and  in  the  opinion 
by  Mr.  Justice  Swayne  it  is  set  forth  that  the  court  was  not  warranted 
in  reviewing  an  adjudication  upon  a  mere  question  of  boundary ;  that 
the  supreme  court  of  Louisiana  construed  correctly  the  several  acts  of 
Congress  relating  to  the  subject  of  the  controversy;  that  full  effect  is 
given  to  the  title,  and  the  error,  if  any  were  committed^  was  in  locating  the 
Toups  claim  upon  the  land  and  fixing  its  boundaries;  that  the  special 
act  of  1856,  ^^  considered  in  its  entirety,  confirmed  to  the  plaintiff  what- 
ever he  was  entitled  to  by  virtue  of  the  original  grant,  conceding  that 
to  have  been  valid.  It  neither  enlarges  nor  diminishes  what  the  grant 
gave  him.  It  extinguishes  all  claim  on  the  part  of  the  United  States 
to  the  land  covered  by  the  surveys ;  but  as  regards  all  adverse  claim- 
ants, it  determines  nothing  aud  concludes  no  one,"  &c. 

The  sai^  act  of  1856,  and  the  patent  issued  thereunder,  vested  as 
good  a  title  as  the  Government  was  able  to  give,  in  Lanfear  and  his  suc- 
cessors, to  the  lands  included  in  the  St.  Amand  and  Toups  claims  as 
located  j9ro  tanto^  subject,  as  set  forth,  to  the  rights  of  third  persons; 
but  the  provisos  to  said  act  are  fatal  to  the  demand  for  indemnity  based 
upon  that  cmifirmation. 

Where  it  is  judicially  determined  that  Lanfear  and  his  successors 
have  the  best  title  to  a  parcel  of  land  northeast  of  Bayou  Crocodile,  as 
surveyed  by  Hank^,  the  property  vests  in  them  under  the  confirmatory 
act  and  patent;  but  where  the  rights  of  some  other  claimants  to  such  a 
tract  are  found  to  be  superior,  the  patent^  of  course,  becomes  inopera- 
tive, and  no  confirmation  to  Lanfear  by  the  act  of  1856  attaches. 

In  any  view  of  the  case  I  am  satisfied  that  this  demand  for  indemnity 
under  the  act  of  June  2, 1858,  cannot  be  sustained;  and  the  scrip  is 
therefore  hereby  held  for  cancellation,  and  you  will  so  advise  the  par- 
ties in  interest,  allowing  the  usual  time  for  an  appeal  from  this  decision ; 
after  which  you  will  be  governed  by  the  rules  of  practice  in  force,  and, 
at  the  proper  time  report  what  action,  if  any,  has  been  taken  in  the 
case. 
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IX.— WA8HIHOT0N  TERRITOET. 
1.  DONATIONS. 

aBTTLEMBNT-^BE8IDENCE--AIQHT  TO  PVBCHASE-^ ALIENATION^ ABAN- 

DONMENT, 

ELDBIDGE  i?.  Vaenbe. 

The  donation  act  of  July  17,  1854,  does  not  permit  a  donee  to  make  payment  in  lien 
of  residence,  under  act  of  September  27, 1850,  after  residence  of  one  year,  unless 
survey  of  the  land  is  made  before  the  expiration  of  four  years  from  date  of  settle- 
ment. 

Nor  can  the  donee  sell  the  land  claimed  until  he  has  fully  completed  his  title  thereto, 
without  forfeiting  and  abandoning  his  claim  to  the  same. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Olympia,  Wash.y 

May  26, 1883. 

Gentlemen  :  I  have  had  under  consideration  the  full  record  in  the 
case  of  the  donation  claim  of  Daniel  Yarner,  notification  No.  741,  for 
160  acres  of  land  in  T.  19  N.,  of  B.  6  E.,  Washington  Territory,  which 
claim  was  initiated  under  the  provisions  of  the  act  of  Oongress  ap- 
proved September  27, 1850  (9  Stats.,  p.  496),  and  supplemental  legis- 
lation. 

The  record  before  me  includes  amongst  its  principal  papers  the  afore- 
said notification,  with  proofs  attached ;  the  testimony  taken  before  you 
on  November  16  and  17, 1881,  in  the  matter  of  this  claim,  contested  by 
Frederick  E.  Eldridge ;  your  opinion  of  January  7, 1882,  upon  the  mat- 
ters in  controversy ;  the  appeal  of  Eldridge  therefrom,  and  the  motion 
of  Vamer  to  dismiss  said  appeal. 

The  donee's  first  afKdavit,  filed  April  2, 1855,  with  his  notification, 
shows  that  he  was  bom  in  Ohio  some  time  in  the  year  1833 ;  arrived  in 
Washington  Territory  September  12, 1853 ;  settled  as  a  single  man  upon 
the  land  described  in  his  notification  on  October  15, 1854,  and  continued 
thereafter  to  reside  upon  and  cultivate  the  same  until  March  21, 1855. 

In  snpx)ort  of  his  statement  as  to  residence,  &c.,  afSdavits  by  Jesse 
Vamer  and  Charles  H.  Bitting  were  filed.  Two  other  witnesses  were 
also  produced,  who  executed  afSdavits  at  your  office,  Henry  Whitesell 
and  Thomas  Headley. 

Whitesell's  affidavit,  executed  December  13, 1858,  shows  that  Yar- 
ner's  residence  upon  the  land  in  question  commenced  on  the  15th  day  of 
October,  1853,  and  continued  until  the  13th  day  of  December,  1858, 
except  when  it  was  dangerous  for  the  donee  to  remain  there  on  account 
of  Indian  hostilities. 

Headley  swears  that  Yarner's  settlement  commenced  October  15, 1854, 
and  continued  until  December  14, 1858,  with  the  same  exception  stated 
by  Whitesell. 

On  June  8, 1861,  Whitesell  executed  a  new  affidavit,  amendatory  of  his 
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origiDal  deposition,  making  the  date  of  Yarner's  settlement  October 
15, 1864,  instead  of  October  15, 1853. 

The  oflftcial  plat  of  survey  of  T.  19  IfT.,  K.  5  E.,  on  file  in  this  office, 
was  approved  Angast  27, 1873 ;  and  the  township  plat,  showing  the  sur- 
vey of  this  donation  claim,  was  also  approved  in  the  year  1873. 

After  snrvey,  Yarner  filed  the  joint  affidavit  of  Whitesell  and  Head- 
ley,  aforesaid,  which  was  executed  September  19, 1874. 

These  affidavits  .date  Yarner's  settlement  on  the  lands  claimed  as 
commencing  on  the  15th  day  of  October,  1854,  and  to  have  continued 
thereafter  until  ^*  about  the  first  day  of  October j  1855,  when  on  account 
of  danger  from  Indian  hostilities  it  was  unsafe  for  said  Daniel  Yarner 
to  reside  upon  said  claim,  and  from  about  the  1st  day  of  October,  1855, 
to  the  1st  day  of  N'ovember,  1858,  it  was  not  safe  for  said  Daniel  Yar- 
ner to  reside  upon  or  cultivate  said  tract  of  land  on  account  of  the  dan- 
gers from  hostile  Indians."    The  italics  are  mine. 

It  is  well  to  call  attention  to  the  fact  in  passing  that  the  exact  date 
of  Yarner's  birth  is  not  shown ;  and  if  he  began  settlement  in  the  year 
1853,  or  if  he  was  bom  later  than  October  15, 1833,  he  was  not  legally 
qualified  to  initiate  this  claim  upon  9>ny  of  the  evidence  adduced. 

The  proo&  referred  to  remained  in  this  condition  until  a  hearing  was 
ordered  by  you  in  the  year  1881. 

Prior  to  said  hearing  the  contestant,  Eldridge,  addressed  a  communi- 
cation to  the  honorable  Secretary  of  the  Interior,  dated  April  12, 1881 
(but  transmitted  the  letter  by  mail  to  this  office),  in  which  he  stated 
that  Yarner,  in  the  year  1861,  sold,  and  by  deed  conveyed,  said  dona- 
tion to  one  Gunson ;  that  he  (Eldridge)  was  now  living  upon  and  im- 
proving said  tract  of  land ;  and  that  he  had  been  <<  to  the  land  office  in 
Olympia  and  wanted  to  file  upon  it,"  but  his  application  to  enter  th« 
land  wa«  refused. 

In  view  of  his  statements,  this  office  advised  Eldridge  on  May  5, 1881, 
that  if  he  desired  to  contest  said  claim  he  should  apply  to  the  district 
land  officers  at  Olympia,  who  would  instruct  him  how  to  proceed. 

It  now  appears  that  the  contestant  filed  with  you,  on  July  28, 1881, 
his  own  affidavit,  uncorroborated  by  the  affidavit  of  any  other  person, 
and  that  upon  this  showing  you,  on  the  4th  day  of  October  following, 
ordered  a  hearing  to  take  place  at  your  office  on  the  16th  day  of  the 
succeeding  November.  On  the  day  appointed  for  this  hearing  Yarner 
and  Eldridge  appeared  in  person  and  by  attorney.  Yarner  entered  his 
appearance  in  the  first  instance  for  the  purpose  of  making  a  motion  to 
have  the  proceedings  initiated  by  Eldridge  dismissed,  which  motion 
you  overruled ;  after  which  Yarner  entered  his  appearance  generally, 
cross-examined  Eldridge's  witnesses,  and  introduced  and  examined  bis 
own  witnesses. 

You  having  found,  under  date  of  January  7, 1882,  upon  the  testimony 
adduced  at  said  hearing,  that  Yarner  had  so  complied  with  the  law  as 
to  establish  his  right  to  perfect  his  claim  thereto,  and  that  the  proceed- 
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ings  institated  by  Eldridge  ought  to  be  dismissed,  an  appeal  was  takeu 
therefrom  to  this  ofSce  by  Eldridge. 

On  the  18th  of  November,  1882,  the  register  forwarded  here  the  motion 
papers  of  Yamer  to  dismiss  the  appeal  and  all  other  proceedings  insti- 
tnted  by  Eldridge  in  this  case,  for  the  following  reasons : 

1.  Eldridge  had  no  interest  in  the  land ;  hence  he  was  incompetent  to 
institute  a  contest.    (Rule  2.) 

2.  The  entry  being  of  record,  there  must  be  some  showing  besides  the 
affidavit  of  contestant  before  hearing  can  be  ordered.    (Rule  4.) 

3.  The  register  and  receiver  have  no  power  to  order  hearing  on  case 
disclosed  by  record.    (Rule  5.    Expressio  unius  est  exclusio  alterim.) 

I  am  of  the  opinion  that  the  points  made  by  Varner  as  to  the  irregu- 
larities of  the  proceedings  had  in  this  case  before  you  are  well  taken ; 
and  that  the  order  made  as  aforesaid,  appointing  a  day  for  a  hearing, 
and  all  proceedings  had  pursuant  thereto,  ought  to  be  set  aside  for  the 
reasons  appeariug  in  the  record ;  therefore,  the  order  made  by  yon,  upon 
the  showing  made  by  Eldridge,  appointing  a  day  for  a  hearing,  and  all 
the  proceedings  had  before  you  subsequent  thereto  in  this  case,  are 
hereby  set  aside  and  vacated;  and  the  contest  of  Eldridge  and  his  appeal 
from  the  ruling  made  by  you  are  dismissed. 

There  is,  however,  one  paper  in  this  case  which  (although  it  falls  with 
the  other  evidence  in  the  matter  of  said  contest)  is,  in  my  judgment,  a 
very  important  link  in  the  history  of  Yamer's  claim  to  said  land  as  a 
douation,  and  is  entirely  disconnected  from  the  acts  of  Eldridge  rela- 
tive thereto.  This  paper  is  a  certified  copy  of  the  deed  of  Yarner  con- 
veying the  land  in  question  for  a  consideration  expressed  therein  of 
tl,000  to  Ounson^  which  deed  was  executed  by  Yarner  on  the  12th  day 
of  June,  in  the  year  1861,  and  made  a  matter  of  record  in  Pierce  County, 
Washington  Territory  (the  county  where  the  land  involved  is  situated), 
as  appears  by  the  certificate  of  the  county  auditor  attached  to  the  in- 
strument. 

By  tlie  act  of  July  17, 1854  (10  Stat.,  p.  306),  it  is  provided  by  the  first 
section  that  a  donee  may,  after  one  year's  residence  and  cultivation  on 
his  claim,  be  permitted,  after  survey,  to  make  payment  therefor  at  the 
rate  of  $1.25  per  acre. 

The  second  section  of  this  last- mentioned  act  repeals  the  third  proviso 
to  tlie  fourth  section  of  said  act  of  1850,  and  provides  ^^  that  no  sale 
shall  be  deemed  valid  unless  the  vendor  shall  have  resided  four  years 
upon  the  land"  claimed. 

Yarner's  right  to  a  grant  of  the  land  in  question  could  not  be  per- 
fected and  completed  until  he  had  performed  all  the  conditions  imposed 
by  law  (Hall  v.  Russell,  11  Otto,  p.  503) ;  that  is,  had,  among  other 
things,  resided  upon  and  cultivated  his  donation  for  four  consecutive 
years  from  the  date  of  his  settlement,  or  had  resided  upon  and  culti- 
vated said  tract  the  statutory  period,  and  made  payment  as  directed, 
such  payment  to  be  in  lieu  of  the  further  occupation  required  by  the 
donation  act. 
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AssnmiDg  that  Yarner  has  deposited  the  requisite  sam  of  money  ^ith 
the  receiver  to  pay  for  said  land,  as  stated  in  your  decision  in  said  con- 
test, and  that  it  will  be  paid  as  the  law  directs,  if  it  is  finally  fonnd  that 
he  can  be  permitted  to  make  such  payment,  and  also  assuming  that  he 
can,  if  given  an  opportunity  in  all  other  respects,  perfect  his  proofs, 
then,  upon  the  facts  as  they  appear  in  the  case,  and  according  to  the 
law  applicable  thereto,  shall  YarAer  be  permitted,  at  this  late  day,  to 
perfect  his  right  to  a  grant  of  said  land  by  paying  therefor  in  cash  ! 

I  am  of  the  opinion  that  Yarner  cannot  now  be  permitted  to  make 
such  payment. 

I  admit  that  Yarner's  acts  in  relation  to  this  land,  if  he  had  not 
abandoned  before,  and  could  pay  therefor  at  any  time  after  actual  sur- 
vey by  simply  perfecting  his  proofs  as  to  one  year's  residence,  &c, 
make  the  question  of  his  right  to  purchase  a  very  close  one. 

The  original  donation  act  of  1850  provided  but  one  way  by  which  a 
duly  qualified  donee  could  acquire  a  grant  of  land  thereunder,  and 
that  was  by  residence  on  and  cultivation  of  the  land  claimed  for  four 
consecutive  years  after  the  date  of  settlement.  Under  this  act  of  1850, 
Yarner  having  settled  in  October,  1854,  his  residence  and  cultivation 
would  have  been  completed  in  October,  1858.  The  law  under  consid- 
eration does  not  allow  a  claim  to  land  to  be  initiated  after  December  1, 
1855,  and  consequently  these  donation  acts  did  not  require  any  residence 
on  or  cultivation  of  the  land  claimed  after  December  1, 1869.  The  pro- 
visions of  the  act  of  1853  as  amended  by  the  act  of  1854  do  not,  in  my 
judgment,  by  allowing  a  cash  payment  in  lieu  of  a  portion  of  said  four 
year's  residence,  extend  the  time  in  which  to  perfect  a  grant,  but  made 
the  cash  payment  subject  to  the  same  limitation  as  to  time  as  was 
placed  upon  that  for  which  it  was  in  lieu  of. 

This  construction  of  said  acts  only  grants  the  privilege  of  ceasing  oc- 
cupation of  the  land  claimed,  and  to  make  a  cash  payment  therefor,  to 
those  whose  donations  were  surveyed  while  residence  and  cultivation 
were  incomplete,  and  was  not  intended  to  apply  to  those  whose  claims 
were  not  surveyed  until  after  the  period  of  residence  and  cultivation 
required  had  expired. 

Yarner  does  not  come  within  the  class  entitled  to  this  privilege,  as 
his  claim  was  not  surveyed  until  1873. 

Again,  in  any  aspect  in  which  this  case  may  be  viewed  as  to  the  law, 
I  am  of  the  opinion  that  Yarner's  acts  constitute  an  abandonment  by 
him  of  his  claim  to  said  land. 

If  it  were  held  that  the  permission  to  pay  for  the  land  after  survey 
was  intended  to  extend  the  time  beyond  four  years  after  the  date  of 
settlement  within  which  to  acquire  a  vested  right  or  grant  to  the  soil, 
then,  according  to  the  views  of  the  Supreme  Court  in  the  case  above 
quoted,  Yarner  could  not  acquire  anything  but  a  possessory  right  to  said 
land  until  he  had  made  such  payment ;  hence  it  follows  that  his  sale  or 
attempted  sale  of  said  land  to  Gunson  (if  the  transaction  is  not  entitled 
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to  any  greater  dignity)  is  sufficient  to  show  his  intention  to  dispossess 
himself  of  his  incomplete  title,  and^  so  far  as  it  was  in  his  power  to  do 
so,  to  transfer  whatever  rights  under  the  law  he  had  acquired  at  that 
time  to  the  purchaser,  and  was  an  abandonment  of  whatever  claim  he 
had  initiated  to  the  land  in  question,  and  a  forfeiture  of  his  right  to 
thereafter  perfect  his  claim  thereto  by  payment  in  cash  therefor. 

Whether  Yamer  could  cease  residence  on,  and  occupation  of,  his  dona- 
tion,  and  not  make  payment  therefor  in  cash,  and  not  abandon  it,  with- 
out giving  some  notice  within  the  period  of  four  years  from  the  date 
of  his  settlement  that  he  claimed  the  privilege  or  permission  given  by 
law  to  make  such  payment,  I  do  not  deem  it  necessary  to  discuss. 

Upon  the  facts  as  they  are  made  to  appear  in  this  case,  and  with  the 
views  above  expressed  of  the  law  applicable  thereto,  I  decide  that  Yamer 
has  abandoned  his  claim  to  the  land  described  in  his  notification  No. 

■ 

741,  as  a  settler  under  said  act  of  September  27,  X8o0,  and  supplemental 
legislation,  and  has  forfeited  his  rights,  and  cannot  now  be  permitted  to 
purchase  said  land  at  the  rate  fixed  by  law,  and  thus  perfect  title  thereto 
under  said  acts. 

The  claim  is,  therefore,  hereby  held  for  cancellation,  subject  to  the 
Bules  of  Practice  now  in  force  in  case  of  an  appeal. 

You  will  notify  all  parties  in  interest  of  the  purport  of  this  decision, 
and  report  in  due  course  of  business  any  further  action  taken  in  the 
premises. 


deceased  alien  claimant— patent. 
Heibs  of  Ja3o:s  Txtckee. 

The  alien  donation  claimanti  having  declared  his  intention  to  become  a  citizen,  died 
before  completing  his  naturalization,  his  possessory  right  descended  to  his  heirs, 
and  patent  properly  issued  to  them. 

Application  by  purchasers  at  administrator's  sale  to  cancel  patent  to  heirs  and  for 
issue  of  patent  to  them  denied. 

Cammimo'ner  McFarland  to  register  and  receiver ^  Olympian  Wash.y  August 

1, 1883. 

Gentlemen  :  On  the  2d  of  September  last  the  register  transmitted 
here  a  patent,  dated  June  9, 187G,  issued  in  favor  of  the  heirs  at  law  of 
James  Tucker,  deceased. 

This  patent  is  for  lands  claimed  by  Tucker  during  his  lifetime  as  a 
donation  under  the  act  of  Congress  approved  September  27, 1850  (9 
Stat.,  p,  49G),  and  supplemental  legislation. 

These  lands  are  a  part  of  Sec.  23,  24,  25,  and  26,  in  T.  29  N.,  E.  2  W., 
Washington  Territory,  and  are  surveyed  and  designated  as  claim  No. 
40. 

This  patent  has  been  forwarded  here  for  the  purpose  of  having  it 
canceled  and  a  new  patent  issued  in  lieu  thereof  in  favor  of  Jafnes 
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Tucker,  upon  the  ax>plicatioii  of  Seabury  L.  aud  Levi  Mastick.    The 
Masticks  claim  title  to  said  lands  as  parchasei*s  by  virtue  of  mesne  con- 
veyances, based  upon  an  administrator's  sale. 
The  fourth  section  of  said  act  of  September  27,  1850,  provides : 

That  no  alien  shall  be  entitled  to  a  patent  to  land  granted  by  this 
act  until  he  shall  produce  to  the  surveyor-general  of  Oregon  record  evi- 
dence that  his  naturalization  as  a  citizen  of  the  United  States  has  been 
completed ;  but  if  any  alien,  having  made  his  declaration  of  intention 
to  become  a  citizen  of  the  United  States  after  the  passage  of  this  act, 
shall  die  before  his  naturalization  shall  be  completed,  the  possessory 
right  acquired  by  him  under  the  provisions  of  this  act  shall  descend  to 
his  heirs  at  law,  or  pass  to  his  devisees,  to  whom,  as  the  case  may  be, 
the  patent  shall  issue. 

The  proof  in  this  case  shows  that  James  Tucker  was  an  alien;  had 
declared  his  intention  to  become  a  citizen  of  the  United*  States ;  died 
intestate,  without  having  completed  his  naturalization  as  the  law  di- 
rects ;  and,  consequently,  while  the  facts  remain  in  this  condition  this 
office  cannot  grant  the  relief  asked,  and  therefore  declines  to  cancel 
said  patent,  and  refuses  to  issue  a  new  patent  in  favor  of  said  James 
Tucker. 

Said  patent  is  herewith  returned  subject  to  former  instructions  as  to 
its  delivery. 


i(OTICE^FOBFEITUBE— EXEMPTION. 
KOBTHEBN  PAOrPIO  RAILBOAD  COMPANY  t?.  PeONB. 

Provisions  of  law  relating  to  notifications  by  donation  claimants  considered. 

Peone  settled  on  nnsnrveyed  land,  survey  of  which  was  made  August  12  and  filed  in 
local  office  October  7,  1880.  He  gave  the  required  notice  March  16, 1881.  The 
railroad  company  made  definite  location  October  4, 1880.    Eeldy 

That  the  act  of  June  25, 1864,  exempted  from  forfeiture  for  failure  to  give  notice,  ab- 
solutely, all  donation  claims,  otherwise  regular,  until  the  time  limited  by  law 
for  giving  notice  (in  case  of  Peone,  three  months  after  survey),  during  which 
time  his  claim  was  in  reserve,  and  therefore  excepted  from  the  grant  to  the 
railroad  company  upon  general  principles  and  by  the  express  provisions  of  the 
granting  act  of  July  2, 1864. 

Secretary  Teller  to  Commissioner  McFarlandj  September  19, 1883. 

SiB:  I  have  considered  the  case  of  the  Northern  Pacific  Bailroad 
Company  v.  Baptiste  Peone,  involving  Sec.  13,  T.  26  N.,  E.  43  E.,  Col- 
fax, Wash.,  on  appeal  by  the  railroad  company  from  your  decision  of 
June  6, 1882,  adverse  to  their  claim. 

Peone's  claim  is  made  under  section  4  of  the  Oregon  donation  act  of 
1850  and  supplementary  legislation.  The  amending  act  of  1853  required 
him  to  file  notice  of  his  claim  with  the  proper  oflQcer  prior  to  December 
1, 1853  (which  limitation  the  act  of  1854  extended  to  December  1, 1855), 
upon  penalty  of  a  forfeiture  of  all  rights  as  donee  in  the  event  of  fail- 
ure to  so  file}  and  the  act  of  1864  remitted  this  penalty  in  all  oases  ex- 
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cept  those  where  "adverse  rights  intervene  before  the  filing  of  the 
reqaired  notification."  Peone  settled  on  an  unsarveyed  tract  between 
1848  and  1853,  and  the  public  surveys  embracing  it  were  approved  Au- 
gust 12, 1880,  and  filed  in  the  local  office  October  7, 1880.  Some  five 
months  afterwards,  namely,  on  March  16, 1881,  he  filed  the  first  and 
only  notice  of  his  claim  with  the  local  officers,  and  at  the  same  time 
submitted  his  final  proofs,  which  show  him  to  be  entitled  to  patent,  pro- 
vided no  adverse  rights  have  intervened.  The  railroad  company  con- 
tend that  such  adverse  rights  did  intervene  by  the  withdrawal  of  Feb- 
ruary 21, 1872,  for  their  benefit,  and  by  the  definite  location  of  their 
line  October  4, 1880;  that  for  this  reason  the  act  of  1864  did  not  remit 
the  penalty  in  this  particular  case ;  and  that  title  to  the  tract  in  ques- 
tion, which  is  within  the  limits  of  the  land  grant,  has  vested  in  them. 

A  determination  of  the  rights  of  the  parties  will  require  consideration 
of  the  several  provisions  of  law  relating  to  the  said  notice. 

By  section  4,  aet  of  September  27,  1850  (9  Stat.,  496),  there  was 
granted  to  a  married  settler  on  the  public  lands  in  Oregon  Territory, 
resident  therein  on  or  before  December  1, 1850,  the  section  of  land  em- 
bracing the  tract  actually  occupied  and  cultivated  by  him  for  four  con- 
secutive years,  without  limitation  as  to  the  date  when  such  settlement 
or  occupation  and  cultivation  should  commence  (see  also  section  12), 
the  grant  taking  effect  upon  his  conforming  to  the  provisions  of  the  act 
(Hall  V,  Bussell,  101  IT.  S.,  503).  Section  5  granted  certain  lands,  on 
similar  conditions,  to  certain  settlers  coming  of  age  or  emigrating  to 
the  Territory  between  December  1, 1850,  and  December  1, 1853,  which 
limitation  was  extended  to  December  1, 1855,  by  section  5,  act  of  Feb- 
ruary 14, 1853.    Section  6  provided  that — 

Within  three  months  after  the  survey  has  been  made,  or  where  the 
survey  has  been  made  before  the  settlement,  then  within  three  months 
from  the  commencement  of  such  settlement,  each  of  said  settlers  shall 
notify  the  surveyor-general  of  the  precise  tract  or  tracts  claimed  by 
them  respectively  under  this  law. 

So  the  law  stood  for  some  three  years  prior  to  or  during  which  Peone's 
settlement  was  made,  he  having  resided  in  the  Territory  before  Decem- 
ber 1, 1850,  and  being  otherwise  qualified. 

By  section  6,  act  of  February  14, 1853  (10  Stat.,  158),  it  was  provided 
that— 

Every  person  entitled  to  the  benefit  of  the  fourth  section  of  the  act 
of  which  this  is  amendatory,  who  was  resident  in  said  Territory  on  or 
prior  to  the  1st  of  December,  1850,  shall  be  and  hereby  is  required  to 
file  with  the  surveyor-general  of  said  Territory,  in  advanco  of  the  time 
when  the  public  surveys  shall  be  extended  over  the  particular  land 
claimed  by  him,  where  those  surveys  sball  not  have  been  made  previous 
to  the  date  of  this  act,  a  notice  in  writing,  setting  forth  his  claim  to  the 
benefits  of  said  section,  and  citing  all  required  particulars  in  reference 
to  such  settlement  claim;  and  all  persons  failing  to  give  such  notice  on 
or  prior  to  the  1st  of  December,  1853,  shall  be  thereafter  debarred  from 
ever  receiving  any  benefit  under  said  fourth  section.    And  all  persons 
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who,  oil  tbe  1st  December,  1853,  shall  have  settled  on  surveyed  lands 
in  said  Territory,  in  virtue  of  the  provisions  of  the  fifth  section  of  the 
act  of  which  this  is  amendatory,  who  shall  fail  to  give  notice  in  writing 
of  such  settlement,  specifying  the  particulars  thereof,  to  the  surveyor- 
general  of  said  Territory,  on  or  prior  to  the  Ist  of  April,  1855,  shall  be 
thereafter  debarred  from  ever  receiving  the  benefits  of  said  fifth  sec- 
tion. 

First*  It  is  to  be  observed  of  this  section  that  its  latter  part  applies 
only  to  settlers  under  section  5,  act  of  1850,  and  to  such  of  said  settlers 
as  had  occupied  "  surveyed  lands.''  Whereas  by  the  former  act  they 
were  required  to  give  notice  of  their  claims  ^'  within  three  months  after 
such  settlement,"  by  the  latter  act  the  time  was  extended  to  April  1, 
1855,  after  which  their  rights  were  to  be  forfeited.  This  appears  to 
amount  to  a  legislative  declaration  that  the  rights  of  settlers  were  not  to 
be  forfeited  by  a  failure  to  give  the  notice  required  by  the  aet  of  1850. 

Second.  The  latter  part  of  said  section  applies  only  to  settlers  who 
had  become  of  age  or  emigrated  to  the  Territory  between  December  1, 
1850,  and  December  1, 1853 ;  consequently  it  does  not  apply  ta  those 
who  may  have  emigrated  and  settled  between  December  1, 1853,  and 
December  1, 1855,  to  which  time  the  privileges  of  section  5,  act  of  1850, 
were  extended  by  section  5,  act  of  1853,  for  their  benefit.  Therefore 
such  settlers  on  surveyed  land  were  still  required  to  give  notice  of  their 
claims  within  three  months  after  settlement,  and  those  on  unsurveyed 
land  within  three  months  after  survey. 

Third.  The  former  part  of  said  section  evidently  applies  only  to  set- 
tlers under  section  4,  act  of  1850  (those  resident  in  the  Territory  prior 
to  December  1, 1850),  who  might  locate  on  unsurveyed  land;  wherefore, 
as  to  those  who  might  locate  on  surveyed  land,  the  requirement  of  a 
notice  within  three  months  after  settlement  remained  in  force. 

Fourth.  Eesidents  in  the  Territory  prior  to  December  1, 1850,  who 
might  locate  on  land  still  unsurveyed,  were  required  to  file  notice  of 
their  claims  prior  to  its  survey,  and  on  failure  to  file  such  notice  prior 
to  December  1, 1853,  were  to  forfeit  their  rights.  The  former  of  these 
requirements  is  necessarily  limited  by  the  latter,  and  the  obvious  mean- 
ing of  the  provision  is  that,  whether  the  survey  were  made  before  or 
after  said  date,  such  settlers  must  file  notice  of  their  claims  on  or  before 
December  1, 1853,  and  that  they  could  receive  no  benefits  under  the 
donation  act  if  they  filed  notice  after  December  1, 1853. 

Fifth.  Since  no  notice  after  December  1, 1853,  could  benefit  such  set- 
tlers, it  follows  that  no  future  notice  by  them  was  contemplated ;  where- 
fore the  requirement  of  notice  within  three  months  after  survey,  pro- 
vided for  in  section  6,  act  of  1850,  was  not  contemplated.  The  earlier 
and  the  later  provisions  are  irreconcilably  antagonistic,  and  hence  tbe 
earlier  provision  was  repealed.  From  and  after  February  14, 1853,  the 
only  provision  in  force  concerning  notice  by  claimants  on  unsurveyed 
land,  under  said  fourth  section,  required  the  notice  to  be  filed  on  or  be- 
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foie  December  1, 1853;  for  the  earlier  law  did  not  revive  at  the  expira- 
tion of  the  time  limited  in  the  latter  (Sedgwick  on  Construction,  107), 
Section  3,  act  July  17, 1854  (10  Stat.,  305),  extends  pre-emption  priv- 
ileges under  the  act  of  1841  to  surveyed  and  nnsurveyed  lands  in  Oregon 
and  Washington  Territories,  and  requires  notice  of  pre-emption  claims 
on  unsurveyed  lands  to  be  filed  with  the  proper  officer  "  within  six 
months  after  the  survey  of  such  lands  is  made  and  returned ; " 

And  all  persons  claiming  donations  under  this  act,  or  the  acts  of  which 
it  is  amendatory,  shall  in  like  manner  give  notice  to  the  surveyor-gen- 
eral, or  other  duly  authorized  officer,  of  the  particular  lands  claimed  as 
such  donations  within  thirty  days  after  being  requested  to  do  so  by  said 
officer;  and  failing  such  notice  in  either  case,  the  claimant  or  claimants 
shall  forfeit  all  right  and  claim  thereto :  Provided^  however^  That  the 
time  limited  in  the  sixth  section  of  the  act  of  1853,  in  which  claimants 
under  the  act  of  1850  are  required  to  give  notice  of  their  claims,  shall 
be,  and  is  hereby,  extended  to  the  1st  of  December,  1855,  except  in 
cases  where  the  surveyor-general  shall  request  them  so  to  do,  as  above 
provided. 

The  proviso  to  this  section  evidently  extends  to  December  1, 1855, 
the  time  of  filing  notice  by  the  two  classes  above  referred  to,  namely, 
those  on  surveyed  land,  before  limited  to  April  1, 1855,  and  those  on 
unsurveyed  land,  before  limited  to  December  1, 1853.  And  the  section 
requires  the  filing  of  notice  by  all  claimants  under  the  donation  acts 
within  thirty  days  after  request  by  the  proper  officer  upon  pain  of  for- 
feiture of  all  right  and  claim  thereafter.    Thus  the  law  stood  until  1864. 

On  June  25, 18G4,  an  amending  act  was  passed  (13  Stat.^  184),  which 
provides  '^  that  in  all  cases  under  the  act  of  Congress  approved  Sep- 
tember 27, 1850,  entitled  "An  act,"  &c.,  and  the  several  acts  amendatory 
and  supplemental  thereto,  in  which  the  actual  settlement  may  be  shown 
to  be  bona  fide^  and  the  claim  in  all  respects  to  be  fully  within  the  require- 
ments of  existing  laws,  except  as  to  the  failure  of  the  party  to  file  notice 
within  the  time  fixed  by  statute,  such  failure  shall  not  work  forfeiture 
when  no  adverse  rights  intervene  before  the  filing  of  the  required  noti- 
fication by  the  claimant.'' 

While  the  language  of  this  act  is  somewhat  obscure,  its  purpose  is 
quite  clear.  It  was  intended  to  place  donation  claimants  upon  the  same 
footing  as  claimants  under  the  pre-emption  laws;  that  is,  to  give  them 
a  preferred  right  to  the  land  upon  which  they  had  settled  until  the  time 
fixed  for  filing  their  notices,  and  afterwards  to  extend  such  preferred 
right  to  the  time  at  which  they  actually  filed  the  required  notices,  pro- 
vided no  adverse  rights  intervened  after  the  time  fixed  by  law.  In 
other  words,  a  notice  is  required,  and  the  date  of  filing  it  is  fixed;  but 
a  failure  to  file  it  by  the  time  fixed  does  not  forfeit  the  right  of  any 
claimant,  and  it  is  only  barred  by  an  adverse  right  intervening  between 
the  required  and  the  actual  time  of  filing.  This  is  the  construction 
given  by  the  Supreme  Court  in  Johnson  v.  Towsley  (13  Wall.,  72)  to 
section  5,  act  March  3, 1843,  which  declares  a  forfeiture  of  the  pre-empt- 
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or's  right  to  the  land  on  failure  to  file  notice  within  the  reqaired  period. 
Bat  in  the  case  of  the  donation  acts  legislative  action  was  important, 
because  donations  are  not  simply  preferred  rights  of  purchase,  to  be 
acquired  by  settlement  and  improvement,  but  actual  grants  of  land, 
which,  as  above  remarked,  take  effect  only  upon  the  settler's  compli- 
ance with  all  the  conditions  attached  to  them.  One  of  these  conditions 
is  the  filing  of  a  notice  of  his  claim,  which,  it  has  been  said  by  the  Su- 
preme Court  in  Hall  v.  Bussell,  is  a  condition  precedent  (this,  however, 
without  reference  to  the  effect  of  the  requirement  of  a  fixed  time  of 
filing),  and  a  failure  to  file  as  required  might  imperil  the  donee's  claim 
in  the  event  of  settlement  by  another  qualified  person  on  the  same  tract 
before  the  fixed  time  of  filing.  The  act  of  1864  removes  all  difficulties 
of  this  kind,  and  absolutely  reserves  the  land  to  the  claimant  until  the 
time  fixed  for  filing,  and  thus  harmonizes  the  donation  and  pre-emption 
laws  in  this  respect. 

With  regard  to  the  forfeitures  already  incurred  under  the  acts  of  1853 
and  1854,  the  act  of  1864  unquestionably  remitted  the  penalty.  And, 
though  the  language  is  not  clear,  I  am  of  opinion  that  it  also  removed 
the  limitation  of  time  expressed  in  those  acts,  and  restored  the  provis- 
ions of  section  6,  act  of  1850.  It  is  a  maxim  that  ^^  a  thing  which  is 
within  the  intention  of  the  makers  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter,"  and  it  is  evident  that  in  this  act 
Congress  regarded  a  future  filing  of  the  required  notice  as  essential  in 
all  donation  claims,  because  it  provided  that  such  a  filing  after  the  time 
fixed  should  be  regarded  as  a  compliance  with  the  law.  If  the  limita- 
tions of  the  acts  of  1853  and  1854  are  regarded  as  still  in  force,  then, 
as  no  notice  after  December  1, 1855,  was  required  by  them,  the  act  of 
1864  does  not  operate  on  that  class  of  claimants  as  to  notice  after  sur- 
vey ;  they  are  not  required  to  give  notice  at  all ;  no  adverse  rights  can 
intervene  after  said  date,  and  they  are  thus  distinguished  from  all  other 
classes.  There  appears  to  be  no  reason  why  they  should  be  accorded 
this  preference,  and,  in  fact,  the  acts  of  1853  and  1854,  by  shortening 
the  time  of  filing,  rather  indicate  the  purpose  of  Congress  to  discrimi- 
nate against  them.  Wherefore  the  object  of  the  act  of  1864  may  be 
reasonably  regarded  as  a  restoration  of  their  privileges  under  the  act 
of  1850,  and  as  placing  them  upon  the  same  footing  as  other  classes  of 
donation  claimants. 

Applying  these  conclusions  to  the  facts  of  the  case  at  bar,  it  appears 
that  Baptiste  Peone  failed  to  file  the  required  notice  on  or  before  December 
1, 1855,  but  that  any  forfeiture  thereby  incurred  was  remitted,  and  his 
claim  was  absolutely  reserved  to  him  until  three  months  after  survey, 
and  thereafter  conditionally  reserved  until  he  filed  the  required  notice. 
It  appears  also  that  he  did  not  file  within  three  months  after  survey, 
but  as  no  adverse  right  intervened  between  date  of  survey  and  the 
date  of  actual  filing,  March  16, 1881,  such  failure  did  not  work  a  for- 
feiture.    And  since  his  claim  was  reserved  until  three  months  after  sur- 
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vey,  it  follows  that  it  was  excepted  from  the  grant  of  lands  to  the  rail- 
road company  taking  eflfect  by  definite  location  October  4, 1880,  not 
only  upon  general  principles,  but  by  the  express  provisions  of  the 
granting  act — section  3,  act  July  2, 1861.    (13  Stat.,  367.) 
Your  decision  is  accordingly  affirmed. 


abandonment^heabinq. 
Jacob  B.  Leach. 

When  abandonment  is  alleged  against  the  donation  claimant,  and  affidavits  are  filed 
to  obtain  a  hearing  in  his  behalf  on  the  question  of  abandonment,  but  it  appear- 
ing by  the  record  and  the  admission  of  the  claimant  that  he  has  failed  to  comply 
with  the  requirements  of  the  donation  act,  and  thereby  to  acquire  right  to  the 
laud  claimed,  hearing  will  be  denied  and  the  claim  canceled. 

Commissioner  MeFarland  to  register  and,  receiver^  Olympian  Wash.^  Sep- 
tember 2, 1883. 

Gentlemen  :  I  am  in  receipt  of  the  register's  letter  of  the  9th  ultimo, 
inclosing  Joseph  G.  Kincaid  and  C.  G.  I^ewhard's  affidavits,  with  other 
papers,  relating  to  the  alleged  abandonment  of  the  land  claimed  by 
Jacob  B.  Leach,  as  a  donation  under  act  of  Gongress  approved  Septem- 
ber 27, 1850  (9  Stats.,  p.  496) ;  and  supplemental  legislation,  notification 
1467,  surveyed  as  claim  ISo.  45,  covering  parts  of  Sees.  26  and  27,  T.  20 
N.,  E.  4  E.,  W.  T. 

These  affidavits  arc  forwarded  here  for  the  purpose  of  obtaining  an 
order  from  this  office  for  a  hearing  before  you,  to  determine  whether  the 
claim  of  Leach  to  the  land  in  question  has  been  abandoned,  as  alleged. 

I  find  by  an  examination  of  the  donation  papers  of  said  Leach,  on  file 
here,  that  he  filed  a  notification  which  was  numbered  1467,  claiming  160 
acres  of  land  as  a  single  man,  under  the  aforesaid  acts  of  Gongress ;  and 
that  the  land  thus  claimed  was  subsequently  surveyed  as  claim  No.  45, 
covering  parts  of  Sees.  26  and  27  in  T.  20  K.,  E.  4  E.,  W.  T. 

Leach's  settlement  on  said  land  is  shown  by  the  donee's  own  affidavit 
and  the  other  proof  in  the  case  to  have  commenced  July  5, 1855,  and  to 
have  continued  until  July  5, 1859,  excepting  a  period  of  forty-one  months, 
from  about  the  Ist  of  November,  1855,  to  the  5th  of  July,  1859,  when, 
on  account  of  Indian  hostilities,  it  was  unsafe  for  him  to  remain  upon 
his  claim. 

The  claimant,  Jacob  B.  Leach,  having  admitted  his  non-compliance 
with  any  of  the  conditions  of  the  said  act  of  September  27, 1850,  and 
supplemental  legislation,  so  as  to  acquire  a  grant  of  the  land  in  ques- 
tion and  establish  his  right  to  a  patent  therefor,  you  are  instructed 
not  to  allow  a  hearing  in  this  case  upon  the  allegations  made  by  said 
affiants. 
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I  am  satisfied  from  the  admissions  of  the  donee,  Jacob  B.  Leach,  and 
from  all  the  facts  as  they  appear  in  proof  relative  to  this  claim  to  said 
land  as  a  donation,  that  he  has  not  established  his  right  to  a  patent 
therefor  under  any  of  the  provisions  of  said  acts;  and  therefore  his  claim 
thereander  to  the  land  described  in  his  notification  No.  1467,  surveyed 
as  claim  No.  45,  covering  parts  of  Sees.  26  and  27,  T.  20  K,  E,  4  B.,  W. 
T.,  ha«  this  day  been  canceled  upon  the  records  of  this  office,  and  yon 
will  note  the  cancellation  upon  your  records. 

I  have  also  to  instruct  you  not  to  allow  any  entry  to  be  made  of  any 
portion  of  the  land  covered  by  the  claim  hereby  canceled  until  after  the 
lines  of  the  public  surveys  have  been  extended  over  the  same,  and  a 
plat  of  such  extension  filed  in  your  office  by  the  surveyor-general,  pur- 
suant to  instruction  from  this  office. 

Please  acknowledge  the  receipt  of  this  communication. 


NOTICE  OF  SETTLEMENT— PEOOF  OF  SETTLEMENT, 

E.  Seymoue  Hanfoed. 

The  party  olaiming  donation  having  failed  to  comply  both  with  the  6th  section  of  the 
act  of  September  27,  1350,  by  not  giving  the  notice  within  the  time  therein  re- 
quired, and  with  the  7th  section  by  not  making  the  proof  of  settlement  pre- 
scribed  therein,  his  claim  is  held  for  cancellation. 

Commissioner  McFarland  to  register  and  receiver^  OlympiUy  Wash.j  October 

24, 1883. 

Gentlemen:  It  appears  by  the  records  and  files  of  this  office  that 
E.  Seymour  Hanford  filed  notice  April  23, 1855,  on  unsurveyed  land, 
which  was  numbered  1,092,  claiming  IGO  acres  as  a  donation  under  the 
act  of  C6ngress  of  September  27, 1850  (9  Stats.,  p.  496),  and  supple- 
mental legislation,  describing  his  claim  as  follows: 

Beginning  at  an  ash  tree  10  inches  in  diameter,  standing  on  the  south 
line  and  distant  15.50  chains  west  of  the  southeast  comer  of  Edward 
Hanford's  claim ;  thence  east  40  chains  to  a  cedar  18  inches  in  diameter ; 
thence  south  40  chains ;  thence  west  40  chains ',  thence  north  40  chains 
to  the  place  of  beginning. 

The  settler  shows  by  his  own  affidavit  that  he  arrived  in  the  territory 
October  14, 1852 ;  was  born  iu  Ohio  in  the  year  1824,  and  was  a  single 
man.  The  respective  affidavits  of  Edward  Hanford  and  Lemuel  J. 
Holgate  show  that  said  donee  settled  upon  the  land  which  he  claimed 
under  said  notification.  No.  1,092,  March  11, 1854,  and  continued  to  re- 
side thereon,  and  to  cultivate  the  same  from  that  date  until  April  19, 
1855. 

All  of  these  affidavits  were  executed  on  the  19th  of  April,  1855,    No 
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farther  proof  bas  been  famished  or  action  taken  by  said  donee  to  per- 
fect his  claim  to  said  donation. 

The  pablic  sarveys  were  extended  over  T.  24  K  of  R.  4  E.,  Washing- 
ton Territory,  and  the  plat  thereof  approved  Febraary  3, 1862. 

If  the  donation  claim  of  E.  Seymoar  Hanford,  notification  Ko.  1,092, 
herein  referred  to,  is  bounded  in  part  by  the  donation  claim  of  Edward 
Hanford  in  said  T.  24  K  of  E.  4  E.,  its  survey  woald  indade  a  part  of 
lot  2,  the  whole  of  lot  1,  the  SE.  J  of  the  NE.  i,  a  part  orthe  SW.  J  of 
the  NE.  ij  and  a  small  strip  off  of  the  north  part  of  the  SE.  ^  of  Sec. 
16,  and  a  part  of  the  W.  i  of  the  NW.  4,  and  a  small  strip  off  of  the 
north  part  of  the  NW.  J  of  the  SW.  i  of  Sec.  15.  All  of  these  lands 
have  been  patented  to  other  claimants,  except  lot  2  and  the  SW.  ^  of 
the  ISB.  i  of  Sec.  16. 

It  now  appears  by  the  papers  on  file  here  that  you  have  refused  to 
allow  Albert  A.  Manning  to  purchase  the  S W.  |  of  the  NE.  i  and  lot  2 
of  said  Sec.  16,  for  the  reason  that  a  portion  of  said  land  is  embraced 
in  the  donation  claim  of  E.  Seymour  Hanford,  notification  "So.  1,092. 

The  6th  section  of  said  act  of  September  27, 1850,  required  all  donees 
who  had  settled  on  land  as  a  donation  under  the  preceding  section, 
which  was  at  the  date  of  their  settlement  unsurveyed,  to  give  notice 
within  three  months  after  survey  of  the  precise  tracts  claimed  by  them, 
while  the  7th  section  of  this  act  required  this  donee  within  twelve  months 
after  survey  to  make  proof  of  the  commencement  of  his  settlement  and 
cultivation  on  the  tracts  claimed  by  him,  specifying  the  date  of  such 
settlement. 

Neither  of  these  requirements  of  the  law  have  been  complied  with  by 
said  E.  Se3nnour  Hanford ;  and  consequently  his  claim  to  a  donation 
under  said  notice  No.  1,092  so  far  as  it  affects  any  lands  in  sections  15 
and  16  in  said  T.  24  K.,  E.  4  E.,  is  held  for  cancellation. 

Yon  will  notify  all  parties  in  interest  of  this  ruling,  and  thereafter  be 
goverened  by  the  rules  of  practice  now  in  force  in  case  of  an  appeal ; 
but  if  appeal  is  not  taken  you  will,  at  the  proper  time,  so  report  to  this 
office. 
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SETTLEMENT-^BESIDENCE—SALE^COMMUTATION—ABANDONMENT. 

ELDBIDGE  V,  Vabneb. 

A.ct8  of  September  27,  1850,  Febraary  14,  1853,  and  July  17, 1854,  relatiDg  to  Oregon 
donation  olaims,  considered  and  appied. 

The  law  as  amended,  while  shortening  the  period  of  residence,  prior  to  commutation, 
and  recognizing  the  right  to  sell  thelocated  land,  did  not  extend  both  the  right 
to  commute  and  the  rightb  to  sell  to  the  same  person.  Only  those  who  had  resided 
four  years  upon  their  claims  could  make  a  valid  sale. 

Wliere  the  settler  is  driven  from  the  land  by  hostile  Indians,  if  he  would  have  the 
time  of  his  compelled  absence  computed  in  his  favor,  he  must  retnrn  to  the  land 
when  the  cause  of  his  absence  ceases;  if  he  fails  to  do  so,  and  to  thus  manifest 
his  bona  fide  intention^  it  would  be  construed  as  an  abandonment  of  the  claim. 

Good  faith  is  as  fully  required  in  respect  to  the  right  to  purchase  as  in  regard  to  resi 
dence. 

When  Varner  made  sale  in  1861,  he  had  nothing  but  the  possessory  right.  By  failure 
to  return  after  his  enforced  absence,  the  time  had  passed  when  he  could  complete 
his  title  by  residence,  and  his  conveyance  can  only  be  regarded  as  further  evi- 
dence of  intention  to  abandon  his  possessory  right. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland,  March  21, 1884. 

SiE :  I  have  considered  the  ease  of  F.  0.  Eldridge  v.  Daniel  Varner, 
as  presented  by  Varner's  appeal  from  yonr  decision  of  May  20^  1883, 
holding  for  cancellation  his  donation  claim,  notification  Ko.  741,  for  160 
acres  of  land  in  T.  19  K,  E.  5  E.,  Olympia,  Wash. 

Jnly  28, 1881,  Eldridge  filed  an  affidavit  in  the  local  ofilce,  setting 
forth  that  Varner  had  abandoned  the  land,  for  that  he  had  not  resided 
thereon,  or  cultivated  the  same,  since  October,  1855,  and  that  he  did 
not  complete  one  year's  residence  thereon,  so  as  to  entitle  him  to  pur- 
chase under  the  donation  act,  but  that  he,  in  1801,  sold  his  right  to  said 
land.  Eldridge  further  alleged  that  he  had  settled  upon  the  land  and 
desired  to  enter  the  same  as  a  homestead 

On  this  affidavit  the  local  office  ordered  a  hearing,  fixing  the  date 
thereof  on  November  16, 1881.  From  the  evidence  adduced  the  register 
and  receiver  held  that  Varner  had  so  far  complied  with  the  law  as  to 
entitle  him  to  perfect  his  claim  to  the  land.    Eldridge  appealed. 

It  is  urged  by  Varner's  counsel  that  there  was  no  jurisdiction  in  the 
local  office  to  entertain  the  contest,  on  the  bare  allegation  of  con testant, 
it  not  appearing  of  record  that  said  contestant  had  any  interest  in  the 
land. 

You  held  that  the  points  made  as  to  the  irregularities  of  the  proceed- 
ings were  well  taken,  that  the  action  of  the  local  office  based  upon  con- 
testant's affidavit  should  be  vacated  and  set  aside,  and  the  appeal  of 
Eldridge  dismissed. 

Although  you  concluded  that  the  contest  was  illegally  instituted  and 
hence  should  be  dismissed,  you  also  found  from  evidence  <' entirely  dis- 
connected from  the  acts  of  Eldridge"  that  Varner  bad  abandoned  his 
claim,  forfeited  his  rights,  and  cannot  now  be  permitted  to  perfect  his 
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title  under  the  donation  acts  by  patchasiug  the  land  at  one  dollar  and 
twenty-five  cents  per  acre. 

Yarnei's  first  affidavit  was  filed  April  2, 1855,  with  his  notification ^ 
and  shows  that  he  arrived  in  Washington  Territory  September  12, 1853  j 
that  he  settled  as  a  single  man  upon  the  land  described  in  his  notifica- 
tion October  15, 1854,  and  continued  to  reside  upon  and  cultivate  the 
same  until  March  21, 1855.  This  affidavit  was  duly  corroborated.  De- 
cember 13, 1858,  Yarner  made  final  proof,  showing  residence  and  culti- 
vation from  date  of  settlement  up  to  the  time  of  making  such  proof, 
"excepting  when  on  account  of  Indian  hostilities  it  was  unsafe  to  re- 
main on  said  claim." 

The  township  plat  showing  the  survey  of  this  claim  was  approved  in 
1873. 

The  final  proof  not  being  satisfactory,  additional  evidence  was  filed, 
dated  September  17, 1874,  showing  that  from  about  the  1st  of  October, 
1855,  to  the  1st  day  of  November,  1858,  it  was  unsafe  for  Varner  to  re* 
main  on  his  claim. 

On  this  proof  the  case  rested  until  the  contest  of  Eldridge  was  begun. 

At  the  contest  Varner  furnished  further  evidence  to  the  cflect  that 
he  resided  upon  his  claim  from  October  15, 1854,  to  November  1, 1855. 

November  18, 1881,  Varner  deposited  with  the  local  office  the  requi- 
site amount  for  the  purchase  of  the  land  under  the  act,  and  applied  to 
make  such  purchase. 

With  the  papers  in  the  case  is  a  duly  authenticated  copy  of  a  deed 
from  Varner  to  one  Gunson,  wherein  it  appears  that  for  a  consideration 
of  $1,000  Varner  did,  July  12, 1861,  sell  and  convey  to  Gunson  the 
premises  now  in  question.  This  deed  was  recorded  in  the  county  where 
the  land  is  situated.  Varner  does  not  deny  the  execution  of  the  deed, 
but  alleges  that  Gunson  never  took  possession  thereunder. 

It  is  not  claimed  on  behalf  of  Varner  that  he  has,  at  any  time  subse- 
quent to  November  1, 1855,  lived  upon  the  land  embraced  within  his 
claim. 

By  the  fifth  section  of  the  act  of  September  27, 1850  (9  Stat.,  496), 
there  was  granted  to  qualified  persons  settling  in  the  Territory  of  Ore- 
gon, between  December  1, 1850,  and  December  1, 1853, 160  acres  of  land, 
upon  certain  conditions  expressed  in  said  act.  One  condition  named 
was  a  settlement  uxK)n  the  tract  claimed,  followed  by  four  consecutive 
years  of  residence  and  cultivation. 

The  seventh  section  of  said  act  provides — 

That  within  twelve  months  after  the  surveys  have  been  made,  or, 
where  the  survey  has  been  made  before  the  settlement,  then  within 
twelve  months  from  the  time  the  settlement  was  commenced,  ea<;h  per- 
son claiming  a  donation  right  under  this  act  shall  prove  to  the  satisfac- 
tion of  the  surveyor-general,  or  of  such  other  officer  as  may  be  appointed 
by  law  for  that  pnrpose,  that  the  settlement  and  cultivation  required 
by  this  act  had  been  commencedj  specifying  the  time  of  the  couimence- 
m^Ut}  and  at  any  time  after  the  expiration  of  four  years  from  the  date 
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of  such  settlement,  •  •  ♦  shall  prove  in  like  manner  by  two  disin- 
terested witnesses  the  fact  of  continued  residence  and  cultivation  required 
by  the  fourth  section  of  this  act. 

A  proviso  in  the  fourth  section  declares — 

That  all  future  contracts  by  any  person  or  persons  entitled  to  tbe 
benefit  of  this  act,  for  the  sale  of  the  land  to  which  he  or  they  may  be 
entitled  under  this  act,  before  he  or  they  have  received  a  patent  there- 
for, shall  be  void. 

In  the  twelfth  section  provision  is  made  that  all  persons  claiming 
lands  under  said  act  shall  first  make  affidavit  ^Hhat  they  have  made  no 
sale  or  transfer,  or  any  arrangement  or  agreement  for  any  sale,  transfer, 
or  alienation  of  the  same,  or  by -which  the  said  land  shall  inure  to  the 
benefi  of  any  other  person." 

The  law  then  as  expressed  in  the  act  of  September  27, 18«50,  contem- 
plated a  settlement  followed  up  by  four  years'  consecutive  residence  as 
the  consideration  moving  from  the  donee  to  the  Q-overnment  by  which 
title  was  to  be  secured  under  said  act,  provided  checks  against  specula- 
tive entries,  and  declared  a  sale  before  patent  absolutely  void. 

The  act  of  February  14, 1853  (10  Stat.  158),  amending  the  act  of 
September  27, 1850,  extended  the  provisions  of  that  act  to  December 
1,  1855,  and  provided — 

That  all  persons  who  have  located,  or  may  hereafter  locate  lands  in 
the  Territory  of  Oregon  *  *  ♦  and  of  which  survey  shall  have  been 
made,  or  may  be  hereafter  ha<l,  in  lieu  of  the  term  of  continued  occupa- 
tio7i  after  settlement^  as  provided  by  said  act,  shall  be  permitted,  after 
occupation  for  two  years  of  the  land  so  claimed,  to  pay  into  the  hands 
of  the  surveyor-general  of  said  Territory  at  the  rate  of  one  dollar  and 
twenty-five  cents  per  acre  for  tbe  lands  so  claimed,  located  and  sur- 
veyed as  aforesaid. 

This  amendment  permitted  a  commutation  of  time  into  money  where 
the  settlement  had  been  followed  by  two  years  of  residence,  and  the 
survey  of  the  lands  had  been  made,  but  left  the  checks  upon  specula- 
tive entries  unmodified. 

By  the  act  of  July  17, 1854  (10  Stat.,  305),  the  original  donation  act 
was  further  amended  as  follows  : 

That  the  period  of  occupancy  required  of  settlers  before  they  can 
purchase  the  lands  claimed  by  them  under  the  provisions  of  the'  first 
section  of  the  act  of  February  14, 1853,  above  mentioned,  shall  be,  and 
the  same  is  hereby,  reduced  to  one  year. 

By  this  act  the  proviso  to  the  fourth  section  of  the  original  act,  de- 
claring all  sales,  before  patent,  void,  was  repealed,  with  the  following 
qualification : 

That  no  sale  shall  be  deemed  valid  unless  the  vendor  shall  have  re- 
sided four  years  upon  the  land. 

The  law,  as  thus  amended,  while  shortening  the  period  of  residence 
prior  to  commutation,  and  recognizing  the  right  of  the  settler  to  sell 
his  located  land,  did  not  extend  both  the  right  to  commute  and  the 
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right  to  sell  to  the  same  person,  for  only  those  who  had  resided  four 
years  upon  their  claims  coold  make  a  valid  sale. 

It  will  be  observed  that  Yamer,  up  to  the  time  this  contest  was  ini- 
tiated, acted  apparently  on  the  assumption  that  his  residence  was,  under 
the  circumstances,  in  compliance  with  the  law  requiring  four  years' 
continuous  .residence,  and  that  he  based  his  claim  to  the  land  on  such 
residence. 

It  was  held,  however,  by  this  Department,  in  the  case  of  Beuben  A. 
Finnell  (Gopp's  L.  L.,  1882,  p.  1368),  where  the  settlement  was  made 
iu  September,  1853,  and  the  settler  was  driven  therefrom  in  October, 
1855,  by  hostile  Indians,  that  if  the  settler  would  have  the  time  when 
he  was  compelled  to  be  absent  fix>m  his  claim  computed  in  his  favor,  he 
must  return  to  the  land  when  the  cause  of  absence  ceased  to  exist,  and 
that  if  he  did  not  thus  manifest  his  botia  fide  intention  of  complying 
with  the  law,  such  failure  would  be  construed  as  an  abandonment  of 
the  claim,  on  account  of  which  it  would  be  accordingly  canceled. 
Hence  Yamer's  claim,  falling  within  the  foregoing  rule,  would  have  to 
be  canceled,  unless  his  application  to  purchase  gives  him  a  better  stand- 
ing before  the  Department. 

But,  as  may  be  readily  seen  from  the  statutory  provisions  respecting 
the  right  to  purchase,  such  provisions  were  not  enacted  for  the  purpose 
of  enabling  the  settler  to  acquire  title  by  that  method,  because  he  had 
failed  to  secure  it  by  residence.  Good  faith  is  as  fully  required  in  the 
one  instance  as  in  the  other. 

In  Hall  V.  Eussell  (101  U.  S.,  503),  arising  under  this  donation  law,  it 
was  held  that  the  title  to  the  soil  did  not  vest  in  the  settler  before  the 
conditions  had  been  fiilly  performed.  (See  also  the  case  of  Juan  Ea- 
fael  Garcia,  9  Gopp's  L.  O.,  203.)  Hence  at  the  time  when  Yarner  exe- 
cuted the  deed,  in  1861,  he  had  nothing  but  the  possessory  right  to  the 
land.  The  time  had  passed  by  when  he  could  by  residence  i>erfect  his 
title,  and  by  his  failure  to  return  to  the  land  at  the  earliest  practicable  op- 
portunity he  had  lost  the  right  to  have  the  term  of  enforced  absence  com- 
puted in  his  favor,  which  had  been  accorded  by  the  Department  in  such 
cases,  and  the  execution  of  the  deed  can  only  be  looked  upon  as  further 
evidence  of  his  intention  to  abandon  his  possessory  right  to  the  land. 

Tour  decision  is  therefore  affirmed,  and  Yamer's  notification  is  can- 
celed. 
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V.  MISSIONARY  OCCUPANCY. 

EXTENT  OF  CLAIM, 

» 

CATHOLIC  Mission,  Yancouvee,  Wash. 

■ 

The  area  to  which  the  mission  can  claim  title  depends  upon  the  extent  of  it«  occu- 
pancy August  14,  1848  (act  of  that  date),  as  held  by  the  honorable  Acting  Secre- 
tary of  the  Interior,  March  11,  1872. 

The  occupancy  haying  only  included  the  church  and  the  land  on  which  it  stood,  the 
survey  representing  that  area  is  approved. 

Acting    Commissioner,  Harrison   to  surveyor-general^  Olympia^   Wash.^ 

August  4, 1883. 

Sir  :  With  your  letter  of  the  24th  of  July,  1873,  you  forwarded  here 
the  objections  made  by  A.  M.  A.  Blanchet,  bishop  of  Nesqually,  as  the 
representative  of  the  Soman  Catholic  Church,  against  the  correctness 
of  the  survey  of  what  is  known  as  the  Catholic  Mission  claim  of  Saint 
James,  at  Vancouver,  Wash. 

Messrs.  Curtis  &  Burdett,  of  this  city,  as  attorneys  for  said  mission, 
filed  in  this  office,  with  their  letter  of  the  28th  ultimo,  certain  papers,  for 
the  parpose  of  showing  that  said  survey  ought  not  to  be  adopted  as  the 
proper  survey  of  said  mission. 

A  copy  of  Messrs.  Curtis  &  Burdett's  letter  and  inclosures  are  here- 
with  transmitted. 

Ths  survey  herein  referred  to  is  that  made  of  said  mission  claim  in 
pursuance  of  the  decision  of  March  11, 1872,  of  the  honorable  Acting 
Secretary  of  the  Interior. 

In  said  decision  upon  the  rights  of  the  mission  aforesaid  the  honor- 
able Acting  Secretary  of  the  Interior  held  that  on  the  14th  day  of  August, 
1848— 

The  Mission  of  Saint  James  was  in  actual  possession  of  a  small  piece 
of  land,  upon  which  had  been  erected  a  church,  in  which  the  priests  there 
stationed  held  religions  worship;  [that]  the  mission  at  that  date  had 
never  asserted  any  claim  whatever,  nad  no  inclosure,  and  was  therefore 
only  in  occupancy  of  the  land  covered  by  the  church  edifice  and  such 
laud  as  was  appendant  to  it ;  [that]  this  it  occupied  as  a  missionary  sta- 
tion among  the  Indians;  [thatj  the  society  to  which  said  mission  belongs 
has,  therefore,  a  vested  title,  under  the  act  of  1848,  to  the  land  upon 
which  the  church  edifice  stands,  and  as  much  appurtenant  thereto  as  at 
the  date  of  the  passage  of  the  act  was  within  the  inclosure  or  used  for 
church  purposes;  [and  that  a  religious  society  took,  under  the  act  of 
August  14, 1848]  only  the  land  actually  occupied  as  a  mission,  and  which 
was  with  reasonable  clearness  set  forth  by  specific  boundaries,  together 
with  all  improvements  thereon,  the  amount  in  no  case  to  exceed  C40 
acres. 

On  the  whole  [continues  the  decision],  I  am  satisfied  that  on  the  14th 
day  of  August,  1848,  there  was  existing  a  missionary  station,  within  the 
meaning  of  the  act,  at  Vancouver,  known  as  the  Mission  of  Saint  James, 
and  that  such  mission  then  occupied  a  small  tract  of  land,  which  had 
been  improved  by  the  erection  of  a  church. 
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On  the  9th  of  May,  1872,  this  office  transmitted  to  L.  P.  Beach,  then 
United  States  surveyor-general  for  Washington  Territory,  a  copy  of  the 
above  decision,  and  directed  him  to  take  immediate  steps  to  make  a 
survey  of  the  aforesaid  mission ;  and  with  letter  of  July  31, 1872,  that 
officer  returned  to  this  office  a  survey  of  the  claim,  in  which  letter  he 
stated  that  from  the  facts  elicited — 

It  appeared  that  the  mission,  on  the  14th  day  of  August,  1848,  had 
been  granted  permission  from  the  Hudson  Bay  Company  to  erect  a  small 
church  for  religious  and  mission  purposes  outside  of  the  stockade,  on 
the  public  commons ;  that  there  was  no  inclosure,  other  than  the  church, 
erected  by  any  party  at  that  time,  by  which  the  premises  intended  to  be 
granted  or  donated  to  the  mission  could  be  designated :  [and]  that  the 
land  subsequently  inclosed  and  now  occupied  by  the  mission,  which  the 
plat  of  the  survey  herewith  inclosed  will  represent,  has  never  been  in 
the  immediate  possession  of  or  occupied  by  any  other  parties,  so  far  as 
I  am  able  to  ascertain.  I  have  therefore  cansed  the  survey  to  be  made 
within  the  bonnds  of  and  in  accordance  with  such  prescribed  limits  as 
appear  to  have  been  continuously  occupied  by  the  mission,  and  which 
appear  most  definitely  to  conform  to  the  decision  of  the  honorable  Sec- 
retary of  the  Interior. 

Both  that  part  of  this  survey  including  lands  which,  according  to  the 
report  of  the  surveyor-general,  were  not  occupied  by  the  mission  until 
after  the  14th  of  August,  1848,  as  well  as  that  smaller  tract  designated 
thereon  by  red  lines,  which  included  the  church  and  appurtenances,  and 
which,  according  to  said  report,  were  understood  to  represent  the  land 
occupied  by  the  mission  on  the  14th  of  Augnst,  1848,  were  examined, 
and  on  the  10th  day  of  March,  1873,  the  surveyor-general  was  directed 
to  prepare  and  transmit  to  this  office  a  plat  and  the  field  notes  of  said 
smaller  tract,  if,  as  supposed  by  this  office,  such  tract  had  been  found 
by  him  to  be  the  only  land  inclosed  by  the  mission  at  the  date  of  said 
act;  but  if  he  found  in  his  investigation  of  the  matter  that  a  larger  area 
was  thus  inclosed,  then  he  was  directed  to  make  a  survey  thereof,  and 
return  the  same  to  the  Oeneral  Land  Office  at  the  earliest  practicable 
moment.  With  letter  of  April  21, 1873,  the  surveyor-general  made  a 
return  of  the  survey  and  plat  of  the  smaller  tract,  showing  that  it  was 
surveyed  by  Levi  Famsworth  on  the  10th  of  July,  1872,  at  the  time  the 
larger  survey  was  made,  and  that  it  included  the  only  land  found  by  him 
to  have  been  inclosed  by  the  mission  authorities  at  the  date  of  the  pas- 
sage of  the  act  of  1848 ;  whereapon,  by  office  letter  of  May  19, 1873,  you 
were  advised  of  the  receipt  and  examination  of  said  survey  and  field 
notes,  and  that,  as  said  survey  included  all  the  lands  occupied  by  the 
mission  on  the  14th  of  August,  1848,  it  was,  in  the  opinion  of  this  office, 
in  strict  conformity  with  the  limits  of  the  claim  as  set  forth  in  the  de- 
cision dated  March  11, 1872,  by  the  honorable  Acting  Secretary  of  the  In- 
terior. Said  survey,  however,  was  not  formally  approved  by  this  office, 
bat  the  letter  of  May  19  directed  you  to  notify  the  parties  in  interest  of 
the  contents  of  said  letter,  and  allow  thirty  days  fh>m  such  notice  within 
which  to  file  objections  to  said  survey,  at  the  expiration  of  which  time 
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you  were  also  directed  to  transmit  to  the  General  Land  Office  all  the 
papers  in  the  case,  together  with  yonr  opinion  thereon. 

Your  report,  dated  July  24,  made  in  obedience  to  said  letter  of  May 
19, 1873,  is  now  before  me.  By  it  and  the  accompanying  papers  it  ap- 
pears that  on  the  4th  of  June,  1873,  you  furnished  the  Bight  Sev.  A. 
Blanchet,  bishop  of  Kesqually,  with  a  copy  of  the  plat  and  field -notes 
of  the  survey  of  the  Saint  James  Mission  claim  made  by  United  States 
Deputy  Surveyor  Levi  Parnsworth  on  the  10th  of  July,  1872,  and  noti- 
fied him  that  all  parties  desiring  to  file  objections  to  the  survey  would 
be  allowed  thirty  days  within  which  to  '^file  such  papers  and  protests^ 
as  might  ^<  by  them  be  deemed  wise  and  proper  " ;  and  it  also  appears 
that  no  papers  were  filed  in  response  to  this  notice  except  a  protest  by 
Bishop  Blanchet,  wherein,  after  objecting  to  the  correctness  of  the  de- 
cision dated  March  11, 1872,  in  this  case,  by  the  honorable  Acting  Sec- 
retary of  the  Interior,  he  protests  against  the  survey  made  of  the  Saint 
James  Mission  on  the  10th  day  of  July,  1872 — 

Because,  even  if  the  decision  of  the  Secretary  of  the  Interior  was  cor- 
rect in  his  construction  of  the  law  whereby  missionary  stations  should 
be  limited  to  the  land  occupied  by  them,  nevertheless  the  small  parcel 
of  land  now  surveyed  and  given  to  the  Saint  James  Mission  is  greatly 
less  than  that  occupied  by  it  on  the  14th  day  of  August,  1848,  and  the 
said  survey  and  diagram  do  not  include  more  than  a  fractionsd  part  of 
what  was  actually  occupied  and  to  which  it  is  entitled  even  under  the 
decision  of  the  Secretary  of  the  Interior;  [and,  further]  because  the  sur- 
veyor-general of  Washington  Territory  did  not  regard  his  [Blanchet'sl 
legal  notification  filed  in  his  [the  surveyor-generaPs]  office,  nor  did  saia 
surveyor-general  have  the  legal  right  to  determine  ex  parte  how  much 
ground  was  occupied  by  the  mission  on  the  14th  of  August,  1848. 

The  greater  part  of  the  above  letter  is  composed  of  protests  against 
the  decision  of  March  11, 1872,  by  the  honorable  Acting  Secretary  of 
the  Interior,  over  which  decision  this  office  has  no  control,  further  ttian 
to  be  assured  that  its  requirements  are  strictly  complied  with. 

Bishop  Blanchet,  as  an  officer  of  the  Roman  Catholic  Church,  and 
representing  the  mission  claimants  at  Vancouver,  Wash.,  procured 
the  consent  of  the  Hudson  Bay  Company  to  have  established  on  lands 
in  the  company's  possession  a  building  to  be  used  by  said  bishop  and 
those  under  his  charge  as  a  church. 

Pursuant  to  this  permission  said  company  thereafter  built  a  church 
and  yielded  to  said  missionary  claimants  exclusive  control  thereof;  and, 
according  to  the  testimony  of  this  same  bishop  taken  before  the  United 
States  surveyor-general  in  1860,  this  building,  or  church,  and  the  land 
upon  which  it  stood,  constituted  the  extent  of  the  missionary  occupancy 
on  the  14th  day  of  August,  1848.  Other  witnesses  whose  testimony 
was  taken  before  said  surveyor-general  in  1866  corroborate  Bishop 
Blanchet  as  to  the  extent  of  occupancy  by  the  mission  claimants 
August  14, 1848. 

Bishop  Blanchet  being  a  representative  man,  acting  for  and  in  behalf 
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of  the  Catholic  Gharch  in  establishing  and  maintaining  said  Mission  of 
Saint  James,  cognizant,  by  virtue  of  his  position  and  his  agency,  of  all 
that  appertained  to,  belonged,  or  was  within  the  control  or  occapancy 
of  this  mission  at  said  date  of  August  14,  1848,  his  evidence,  in  my 
judgment,  was  and  is  binding  upon  the  mission  claimants,  and  fixes  the 
extent  of  the  mission  occupancy  as  it  existed  at  the  date  of  said  act  of 
1848. 

I  therefore  decide  that,  upon  the  whole  record  in  the  case  as  it  now 
exists,  the  survey  executed  July  10, 1872,  by  Levi  Famsworth,  United 
States  deputy  surveyor,  which  was  reported  here  with  your  predeces- 
sor's letter  of  April  21, 1873,  covering  an  area  of  -AVoiftr  ^^  ^i^  ^W5re,  being 
a  part  of  Sec.  27  in  T.  2  N.,  R.  1  E.,  Washington  Territory,  is  a  sub- 
stantial compliance  with  the  Department  decision  of  March  11, 1872, 
and  said  survey  is  hereby  approved  and  adopted  by  this  ofBce  as  the 
final  and  official  survey  of  the  grant  in  question,  and  in  your  official  ac- 
tion thereon  in  the  future  you  will  so  regard  it. 

Ton  will  notify  all  parties  in  interest  of  the  purport  of  this  decision, 
and  thereafter  be  governed  by  the  Rules  of  Practice  now  in  force  in 
case  of  an  appeal. 

If  appeal  is  not  taken  within  the  time  allowed  by  said  rules,  you  will 
thereafter  proceed  to  carry  this  decision  into  effect  by  constructing,  in 
triplicate,  a  plat  of  said  mission  survey,  showing  its  connection  with 
other  private  and  public  surveys  in  said  Sec.  27,  T.  2  K,  R^l  E., 
Washington  Territory,  one  of  which  you  will  retain  for  your  files,  for- 
ward one  to  this,  and  the  other  to  the  local  office  at  Vancouver. 
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I.— APPMCATIOBf. 

arsenal  island^govebnment  operations. 

Egbert  Cabrig£. 

Application  for  sttrvey  of  Arsenal  Island  denied,  on  account  of  the  drifting  character 
of  the  island,  and  also  of  the  operations  of  the  government,  not  yet  completed, 
in  fixing  and  making  permanent  the  river  channel. 

Secretary  Teller  to  Commissioner  McFarlandj  May  16,  1884« 

Sir:  You  transmitted  to  me  October  13,  1883,  the  application  of 
Robert  Carrick,  of  Saint  Louis,  Mo.,  for  the  survey  of  an  island  in  the 
Mississippi  Eiver  called  ^^  Arsenal  Island,"  stated  to  be  located  in  Sees* 
3,  9,  and  10,  T.  44,  R.  7,  Missouri,  opposite  the  city  of  Saint  Louis,  and 
which  when  surveyed  from  the  State  of  Illinois  is  located  in  Saint  Glair 
County,  Illinois,  in  T.  2  N.,  R.  10  W.,  opposite  what  is  commonly  known 
as  Common  Fields  of  Prairie  du  Pont  and  Second  Sub-division  of  Oa- 
hokia  Commons.  The  applicant  also  asks  that  when  surveyed  the 
island  may  be  brought  into  market  for  disposal  according  to  the  laws 
of  Congress  and  the  regulations  of  the  General  Land  Office  relative  to 
the  disposal  of  lands  embraced  in  fragmentary  surveys.  Affidavits  ao- 
companying  the  application  state  that  this  island  contains  about  230 
acres ;  that  the  width  of  the  channel  on  either  side  between  the  island 
and  the  main  shore  is  from  1,500  to  2,000  feet ;  that  the  depth  thereof  at 
ordinary  stages  of  the  water  is  about  10  feet  above  high- water  mark,  not 
subject  to  overflow,  and  that  the  land  is  flt  for  agricultural  purposes ; 
that  the  configuration  of  either  shore  has  not  materially  changed  since 
the  original  survey  of  the  water  front  on  the  mainland  and  there  are 
no  existing  improvements  on  the  island. 

Notice  that  the  application  would  be  made  appears  to  have  been 
served  upon  the  governors  of  the  States  of  Missouri  and  Illinois, 
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upon  the  mayor  of  the  city  of  Saint  Louis,  and  upon  sandry  proprietors 
of  land  on  either  side  of  the  Mississippi  Biver  opposite  the  island, 
claiming  or  supposed  to  claim  riparian  rights  thereto.  After  argument 
by  the  respective  counsel  for  Garrick  and  the  city  of  Saint  Louis,  you 
reached  the  conclusion  that  title  to  the  island  as  it  now  exists  is  in  the 
city  of  Saint  Louis,  and,  while  rejecting  the  application,  submit  it  for 
my  examination  and  instructions. 

There  has  been  no  hearing  in  the  case  and  the  facts  are  informally 
presented  by  sandry  ex  parte  affit!avits,  by  the  protests  of  the  riparian 
owners  against  the  survey,  and  by  the  report  of  Major  Ernst  to  the  War 
Department,  under  date  of  January  11, 1884. 

It  appears  from  the  latter  that  Arsenal  Island  is  a  low  alluvial  island 
lying  near  the  middle  of  the  Mississippi  Eiver,  subject  to  overflow  at 
high-water  mark,  and  its  banks  subject  to  erosion  at  all  stages ;  that  it 
was  under  water  part  of  the  years  1875, 1876, 1877, 1881, 1882,  and  1883, 
but  not  submerged  at  all  in  1872, 1874,  and  1879,  and  but  a  few  days  in 
1873, 1878,  and  1880 ;  that  the  main  channel  of  the  river  was  west  of 
the  island  in  1821,  and  still  west  of  it  in  1830,  with  a  fair  inference  that 
it  had  been  so  for  a  number  of  years;  east  of  it  in  1838,  with  a  fair  in- 
ference that  it  had  been  so  since  about  1835 ;  west  of  it  in  1839,  east  of 
it  in  1844,  still  east  of  it  in  1853,  and  from  1861  to  1865 ;  west  of  it  from 
1866  to  1873  5  east  of  it  from  1874  to  1878,  and  west  of  it  from  1879  to 
1884.  Whether,  therefore,  this  island  is  now  within  the  State  of  Illi- 
nois or  within  the  State  of  Missouri,  does  not,  under  these  facts,  clearly 
appear. 

Arsenal  Island  (then  called  Quarantine  Island)  appears  to  have  been 
first  surveyed  as  a  whole  in  1853,  and  to  have  contained  404.65  acres. 
It  was  again  surveyed  in  1863  and  found  to  contain  but  119.57  acres. 

Under  the  acts  of  Congress  of  June  13, 1862,  and  May  26, 1824,  the 
surveyor-general  of  the  State  of  Missouri,  under  the  direction  of  the 
Commissioner  of  the  General  Land  Office,  February  10, 1863,  assigned 
and  set  apart  a  portion  of  the  island  designated  as  survey  ISo.  411  of 
Saint  Louis  lands,  containing  109.92  acres,  to  the  board  of  Saint  Louis 
public  schools,  and  August  25, 1864,  the  Commissioner  allotted  to  the 
schools,  under  a  selection  made  by  the  State's  agent,  the  remaining  part 
of  the  island  containing  9.65  acres,  and  the  selection  was  approved  by 
this  Department  September  8  following.  February  8,  1866,  the  school 
board  sold  and  conveyed  to  the  city  of  Saint  Louis  "  the  whole  and  every 
part  of  said  island."  Under  the  said  acts  and  under  that  of  August  3, 
1854  (10  Stat.,  316,  now  Sec.  2449,  Eev.  Stat.),  which  makes  such  ap- 
proval equivalent  to  a  patent,  the  title  of  the  United  States  to  the  isl- 
and and  all  its  rights  thereto  was  divested  and  vested  in  the  public 
schools  and  their  grantees.  The  right  of  the  city  of  Saint  Louis  to  the 
original  island  is  not  disputed  by  the  applicant,  but  he  claims — and  the 
fact  so  appears — ^that  it  has  shifted  downwards,  and  that  as  its  head  is 
washed  away  under  the  ordinary  currents  of  the  river  and  otherwisCi 
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its  foot  is  enlarged  and  that  there  has  beeu  a  continual  growth  at  the 
down-stream  end.  Major  Ernst  states  that  the  up-stream  end  moved 
southward  about  1,700  feet  between  1837  and  1863,  and  that  since  1863 
it  has  moved  further  southward  about  4,800  feet — the  rate  of  motion 
since  that  date  being  about  240  feet  per  year  or  8  inches  per  day. 

The  applicant  claims  that  this  new  formation  is  public  land  of  the 
United  States  and  subject  to  disposal  as  such ;  the  city  of  Saint  Louis, 
that  it  is  accretion  merely  to  the  original  island  and  belongs  to  the  city; 
and  the  owners  of  land  upon  either  side  of  the  river,  that  they  have  ripa- 
rian rights  thereto.  There  api)ear  also  to  be  undetermined  jurisdic- 
tional questions  as  to  this  formation  between  the  States  of  Illinois  and 
Missouri,  and  it  is  understood  that  actions  commenced  by  citizens  of 
the  State  of  Illinois  are  now  pending  in  the  proper  courts  touching  its 
status.  Without  expressing  any  opinion  upon  the  respective  rights  of 
these  several  claimants  to  this  new  formation^  I  do  not  think  you  would 
be  justified  in  ordering  its  survey,  because  under  the  facts  presented  it 
is  not  fast  land,  but  a  mere  drift  or  float  of  sand  and  other  material 
carried  by  the  waters  of  the  river  from  one  point  and  deposited  tempo- 
rarily upon  another,  the  process  of  erosion  and  accretion  being  con- 
stantly at  work.  As  above  stated,  the  original  island  embraced  404 
acres  in  1853,  reduced  in  1863  to  119  acres,  and  from  1837  to  1863  its  up- 
stream end  moved  southward  about  1,700  feet,  or  about  one-third  of  a 
mile,  and  since  the  latter  date  it  has  been,  and  now  is,  moving  in  the 
same  direction  at  the  rate  of  8  inches  per  day,  so  that  even  during  the 
time  of  a  survey  what  would  be  a  monument  and  boundary  to-day  might 
require  change  to-morrow.  The  new  formation,  if  surveyed  and  disposed 
of  as  public  land,  would  thus  very  soon  present  the  same  questions 
which  are  now  presented  respecting  the  original  island.  Hence,  so  long 
as  the  same  causes  continue  to  operate  and  make  this  formation  a  mere 
moving  mass  of  alluvial  deposits  from  one  end  to  the  other,  repeated 
day  by  day,  it  would  seem  useless  to  establish  corners  and  monuments 
subject  to  immediate  obliteration.  Such  a  formation  has  not,  in  my 
judgment,  the  fixed  and  permanent  characteristics  which  make  it  a  solid 
part  of  the  ecrth's  surface,  capable  of  supporting  title  under  the  laws 
relating  to  the  public  lands. 

It  is  also  brought  to  my  attention  that  the  War  Department,  under 
the  authority  of  Congressional  appropriation  acts  for  the  improvement 
of  the  channel  of  the  Mississippi  Eiver,  a  matter  of  great  public  mo- 
ment, is  engaged  in  operations  tending  to  fix  this  drift  and  secure  per- 
manency and  stability  in  the  channel  affected  thereby.  This  is  a  Gov* 
ernment  work  and  should  not,  in  my  judgment,  be  hampered  nor  inter- 
fered with  by  this  Department. 

Until,  therefore,  the  ultimate  purpose  of  Congress  in  this  respect  is 
known,  and  until  this  formation  from  natural  or  artificial  causes  ceases 
to  retain  its  drifting  and  uncertain  character,  and  becomes  what  is 
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termed  ^^fast"  or  <<aDchored"  land,  it  should  not  be  sarveyed  as  public 
land. 

Concurring  with  you  in  the  rejection  of  the  application,  I  return  the 
papers  transmitted  with  your  letter  of  October  13, 1883. 


n.— APPROVAL. 

CONFLICT  WITH  PATENTED  PRIVATE  CLAIM. 

Q.  A.  Heinlen. 

The  UBue  of  patent  finally  settles  all  question  of  boundary,  thongh  a  later  survey 
may  cast  doubts  upon  the  correctness  of  the  original  survey. 

Secretary  Teller  to  Oommissioner  McFarland^  December  10, 1883. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  G-.  A. 
Heinlen  from  your  decision  of  Kovember  25, 1882,  refusing  to  approve 
oertaiti  surveys  made  by  United  States  Deputy  Surveyor  Thomas 
Oreighton,  under  his  contract  and  instructions  No.  221,  in  T.  18  and  19 
S.,  B.  19  and  20  E.,  M.  D.  M.,  California. 

It  appears  that  said  Heinlen  purchased  from  the  State  of  Oaliforuia 
Sec.  36,  T.  18  S.,  E.  19  E.,  based  upon  a  segregation  survey  made  by  the 
county  surveyor  of  Fresno  county,  and  that  said  tract,  as  shown  by  the 
survey  of  Deputy  Greighton,  conflicts  with  the  patented  limits  of  the 
Bancho  Laguna  de  Tache.  The  conflict  consists  in  the  difference  of 
location  of  the  southeast  corner  of  the  rancho,  and  the  difference  in 
meanders  and  identification  of  the  channel  of  King's  Biver  which  forms 
the  southeastern  boundary  of  said  rancho. 

The  records  in  your  office  show  that  said  rancho  was  surveyed  in 
1864,  by  Deputy  B.  T.  J.  Dewoody,  that  said  survey  was  approved  by 
your  office  March  1,  1866,  and  that  patent  issued  for  said  rancho  as 
thus  surveyed  March  6, 1866. 

AU  questions  affecting  the  correct  location  of  the  boundaries  of  said 
rancho  were  finally  settled,  so  far  as  any  adjudication  of  such  matters 
by  this  Department  is  concerned,  when  patent  was  issued  therefore, 
and  you  very  properly  held,  that  while  the  survey  made  by  Deputy 
Greighton  throws  great  doubt  upon  the  accuracy  of  the  survey  as  made 
by  Deputy  Dewoody,  the  said  rancho  having  been  patented,  the  integ- 
rity of  the  lines  as  patented  must  be  maintained  until  otherwise  ordered 
by  a  court  of  competent  jurisdiction. 

Your  decision  is  therefore  affirmed. 
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m.— nrDiAN  bese&vatiohs. 

klamath  river,  california. 
John  McCaethy. 

Tlie  land  mast  be  regarded  as  reserved  uutil  the  selections  for  the  Indians  are  all 
made.  The  qnestion  of  restoring  the  remainder  to  the  public  domain  will  then 
be  considered. 

Secretary  Teller  to  Cinnmissioner  McFarlandj  December  14, 1883. 

Sir  :  I  have  considered  the  appeal  of  John  McCarthy  from  your  de- 
cision of  March  8, 1883,  sustaining  the  action  of  the  local  officers  at 
Humboldt,  Cal.,  in  suspending  McCarthy's  pre-emption  filing  of  lots  3 
and  4,  and  the  S.  J  of  the  NW.  J,  in  Sec.  3,  T.  13  K.,  B.  1  E.,  H.  M., 
for  the  reason  that  said  tracts  fall  within  the  Klamath  Eiver  Indian 
Beservation. 

The  appeal  raises  the  qnestion  of  fact,  namely,  whether  said  reserva- 
tion, which  was  created  by  Executive  order  of  November  16, 1855,  has 
been  regarded  as  a  reservation  since  passage  of  the  act  of  April  8, 1864 
(13  Stat.,  30),  which  limited  the  Indian  reservations  in  California  to 
four.  It  is  sufficient  for  me  to  say  that  it  has  been  so  regarded,  and 
that  various  allotments  within  its  limits  have  recently  been  made.  In 
my  letter  of  March  26,  1883,  to  the  Commissioner  of  Indian  Affairs,  I 
stated  that  when  the  selections  within  said  reservations  were  all  made, 
I  would  consider  the  question  of  restoring  the  remainder  of  the  lands 
to  the  public  domain. 

Tour  decision  is  affirmed. 

Herewith  are  returned  the  papers  accompanying  your  letter  of  May 
9, 1883. 


IV.— LEOAL  SUBDIVISIOVS. 

LOTS-SMALL  FRACTIONAL  PARCELS, 

HiLEMAN  AND  CLEVISH. 

Lots  made  by  attaching  small  and  presumably  unsalable  tracts  to  a^joinhig  subdivis- 
ions are  legal  subdivisions  of  the  public  lands. 

Secretary  Teller  to  Commissioner  McFarlandj  January  28, 1884. 

SiB :  I  have  considered  the  application  of  Louis  W.  Crofoot,  attorney 
in  fact  for  Samuel  S.  Hileman  and  William  F.  Clevish,  to  have  proceed- 
ings instituted  by  the  United  States  to  set  aside  the  patents  issued  to 
Charles  E.  Simmons  for  lots  1  and  2  of  Sec.  5,  T.  110  K,  R.  79  W.,  Fifth 
P.  M.  Dakota,  so  far  as  they  cover  any  portions  of  the  NW.  f  and  the 
SE.  I  of  said  section. 
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It  appears  that  said  section  is  made  fractional  by  the  Missouri  Biver, 
and  that  said  lots,  which  are  bounded  by  the  river  on  one  side,  though 
they  contain  but  38.80  and  38.10  acres  respectively  and  lie  chiefly  within 
the  ISE.  i  of  the  section,  include  a  small  portion  of  the  KW.  i  and 
SB.  4  respectively.  It  appears  farther  that  they  were  entered  by  Sim- 
mons with  Valentine  scrip  in  1881,  and  patented  to  him  on  August  10, 
1882.  Subsequently  to  said  entry  the  additional  homestead  entries, 
numbers  4,287  and  2,386,  of  Hileman  and  Glerish  were  allowed  for 
those  portions  of  said  lots  lying  within  the  NW.  ^  and  the  SE.  i  under 
a  mistake  as  to  the  facts,  the  local  officers  erroneously  supposing  that 
said  lots  did  not  include'said  portions.  Thereafter  said  error  was  dis- 
covered, and  said  additional  homestead  entries  were  by  your  office  held 
for  cancellation  on  September  15, 1883,  for  conflict  with  said  Valentine 
scrip  locations. 

As  a  reason  for  instituting  the  judicial  proceedings  afbresaid,  Mr. 
Grofoot  urges  that  the  act  of  April  5, 1872  (17  Stat.,  649),  creating  the 
Valentine  scrip,  provided  that  it-  should  issue  ^^  in  legal  subdivisions'' 
and  be  located  on  '^  tracts  not  less  than  the  subdivisions  provided  for 
in  the  United  States  land  laws";  that  these  subdivisions  are  fully  de- 
scribed in  section  2,396  Eev.  Stat.,  which  provides  that  the  quarter- 
section  comers  marked  in'  the  surveys  ^<  shall  be  established  as  the 
proper  corners  of  the  subdivisions  which  they  were  intended  to  desig- 
nate," and  that  the  quarter-section  boundary  lines  in  fractional  town- 
ships ^'  shall  be  ascertained  by  running  from  the  established  comers 
due  north  and  south  or  east  and  west  lines,  as  the  case  may  be,  to  the 
water-course,"  &c.;  that  the  ordinary  north  and  east  quarter-section 
comers  of  the  NE.  J  of  said  Sec.  5  were  duly  marked  by  the  surveyor- 
general,  and  hence  north  and  south  and  east  and  west  lines  drawn  from 
them  indicate  the  legal  quarter-section,  a  subdivision  of  which  might 
lawfully  be  located  with  Valentine  scrip ;  but  that  said  lots  1  and  2  of 
said  section  include  more  land  than  a  subdivision  of  said  quarter-sec- 
tion, each  lot  in  fact  including  land  in  two  distinct  quarter-sections ; 
and  hence  that  said  lots  are  not  legal  subdivisions,  and  the  scrip  entries 
are  void  as  to  those  portions  of  said  lots  lying  without  the  legal  bound- 
ary lines  of  said  NE.  i. 

To  this  the  answer  is,  that  for  more  than  forty  years  the  practice  has 
been  to  survey  tracts  of  land  situated  as  the  HE.  ^of  the  section  herein 
involved  is  situated  in  the  manner  that  the  quarter-section  has  been 
surveyed,  namely,  so  that  small  and  presumably  unsalable  tracts  shall 
not  be  segregated  from  adjoining  subdivisions  ]  that  this  practice  has 
been  uniformly  sanctioned  by  the  heads  of  the  Treasury  and  Interior 
Departments  and  of  the  Department  of  Justice,  and  it  is  founded  on 
provisions  in  the  acts  of  April  24, 1820,  and  April  5, 1832,  now  incorpo- 
rated in  section  2367  Kev.  Stat.,  which  applies  the  provisions  of  section 
2396  Bev.  Stat.,  above  cited,  to  the  subdivision  of  fractional  sections 
only,  "  as  nearly  ^  may  be  practicable;"  that  this  practice  had  the  sane- 
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tion  of  the  Supreme  Court  in  the  ca«e  of  Gazzam  v.  Lessee  of  Phillips 
et  al.  (20  How.,  372),  where  two  lots  were  formed  of  parts  of  three 
qaarter-sectioDs,  as  in  the  case  ifow  before  me;  and  that  therefore  the 
lots  so  sarveyed  in  this  case  are  the  smallest  legal  sabdivisioDS  of  the 
NE.  i  of  Sec.  5  aforesaid,  and  were  subject  to  location  with  Valentine 
scrip. 
Wherefore  the  said  application  is  denied. 


v.— PATMEBT  FOE  SUBVEYB. 

CHANGE  OF  SOURCE  OF  PAYMENT. 

Where  the  appropriation  is  not  Bufficient  to  pay  for  the  surrey b  contoaoted  for,  Bpeoial 
deposits  may  be  allowed  in  cases  expressly  authorized  by  the  Commissioner  of  thd 
Creneral  Land  Office. 

Secretary  Teller  to  Oommissioner  MeFarlandj  March  10, 18S3. 

Sib  :  I  am  in  receipt  of  your  report  of  17th  ultimo,  respecting  the  ap- 
plication of  settlers  in  certain  townships  in  California  to  pay  for  the 
survey  of  the  same  by  special  deposit,  the  amount  of  appropriations  in 
the  hands  of  the  surveyor-general  not  being  sufficient  to  complete  the 
surveys  under  the  contract  already  made  with  Deputy  John  D.  Hall, 
contract  No.  287,  dated  November  18  and  approved  November  27, 1882. 

In  view  of  the  facts,  I  see  no  objection  to  the  use  of  such  deposit  when 
made,  in  adjusting  the  payment  on  the  contract,  and  you  are  at  liberty 
to  instruct  the  surveyor-general  accordingly. 

Beferring  to  the  suggestion  made  by  you,  to  the  effect  that  an  an* 
thorization  of  such  change  would,  if  adopted  as  a  rule,  render  it  impos- 
sible for  you  to  be  at  all  times  in  possession  of  accurate  information  as 
to  the  condition  of  the  appropriations  applicable  to  the  survey  of  public 
lands,  I  have  to  remark,  that  if  such  change  is  only  made  when  author- 
ized specially  in  each  case  by  your  office,  no  difficulty  need  arise;  and 
further,  that  no  more  uncertainty  will  be  likely  to  ensue  than  is  now 
attendant  upon  the  making  of  a  contract  in  the  first  instance  based 
upon  a  deposit  by  settlers,  where  the  surveyor-general  proceeds  to  au- 
thorize and  provide  for  the  deposit,  and  enters  into  contract  thereon 
before  submitting  the  same  for  your  approval. 

The  papers  are  returned. 
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REPAYMENT—PRIVATE  CLAIM. 
PlEBBE  DOLET. 

The  li/ct  of  Jaly  31,  1876,  requiring  payment  for  SDrveys  of  priyate  claims  before  pai- 
dnt  can  issue,  contains  no  provision  limiting  its  application.  The  former  con- 
struction as  to  its  intent  should  be  accepted  as  correct,  and  decision  denying  re- 
payment is  affirmed. 

Objections  that  the  survey  was  unnecessary  and  to  the  cost  thereof  cannot,  in  the 
absence  of  evidence  or  allegation  of  fraud,  be  considered,  and  the  action  of  the 
officers  charged  with  determining  the  necessity  for  and  supervising  the  survey, 
reviewed ;  it  being  presumed  that  they  have  properly  discharged  their  duty. 

Certificates  that  may  be  issued  on  deposit  for  cost  of  survey  cannot  be  used  in  pay- 
ment for  lands  entered  under  the  homestead  and  pre-emption  laws. 

Acting  Secretary  Joslyn  to  Commissioner  MoFarlandj  August  6, 1883. 

SiE :  I  have  considered  the  qaestious  raised  by  Henry  Safford,  attor- 
ney for  the  heirs  of  Pierre  Dolet,  on  appeal  from  your  decision  of 
November  23, 1882,  denying  the  right  of  repayment  of  the  costs  of  a 
sarvey  of  the  private  land  claim  of  the  said  heirs. 

It  appears  that  sait  was  instituted  in  the  United  States  district  coart 
for  the  district  of  Louisiana,  May  13, 1874,  by  the  heirs  of  Pierre  Dolet, 
for  the  confirmation  of  a  Spanish  land  grant,  under  the  provisions  of 
the  act  of  June  22,  18G0,  ^'  for  the  final  adjustment  of  private  land 
claims  in  the  States  of  Florida,  Louisiana,  and  Missouri,"  as  the  same 
was  revived  and  extended  by  the  act  of  June  10, 1872,  and  judgment 
was  rendered  in  said  court  for  the  said  heirs.  On  appeal  to  the  United 
States  Supreme  Court  the  judgment  of  the  lower  court  was  affirmed 
October  28, 1879,  and  the  title  to  the  said  heirs  to  over  17,000  acres  of 
land  was  confirmed.  In  the  opinion  of  your  predecessor,  a  survey  in  the 
field  was  necessary,  <^  as  the  bounds  of  the  claim  as  established  cut  the 
legal  subdivisions  very  generally,"  and  the  confirmees  were  called  upon 
to  deposit  in  advance  the  amount  required  for  such  survey,  but  being 
unable  to  comply  with  such  requirement,  the  survey  was  made  at  the 
expense  of  the  Government,  and  the  confirmees  required  to  reimburse 
the  Government  prior  to  the  issuance  of  patent  or  scrip.  The  money 
called  for  as  such  reimbursement  was  furnished  by  the  confirmees, 
under  protest,  and  has  since  been  paid  into  the  Treasury  of  the  United 
States. 

The  attorney  for  the  heirs  alleges  tJiat  the  demand  for  the  payment 
of  these  costs  was  illegal  j  that  there  was  no  necessity  for  the  survey  in 
the  field ;  that  certain  items  in  the  account  rendered  for  the  survey 
were  illegal  and  excessive ;  and  that  if  the  demand  for  such  payment 
was  legal  the  certificates  of  deposit  could  be  used  in  paying  for  lands 
enteced  under  the  homestead  and  pre-emption  laws. 

If  the  law  governing  the  class  of  cases  to  which  this  belongs  requires 
all  costs  for  the  survey  of  private  land  claims  to  be  paid  before  the 
issuance  of  patent  or  scrip,  it  is  not  within  the  province  of  this  Depart- 
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ment,  as  an  executive  branch  of  the  Goverumeiit,  to  inquire  whether 
such  law  does  or  does  not  impose  an  additional  burden  upon  the  con- 
firmees, but  rather  to  take  such  action  as  is  prescribed  by  the  law  ju 
ascertaining  the  boundaries  of  the  claim,  preparatory  to  issuing  the 
patent  or  scrip. 
The  act  of  July  31, 1876,  provided,  among  other  things — 

That  an  accurate  account  shall  be  kept  by  each  surveyor-general  of 
the  cost  of  surveying  and  platting  every  private  land  claim,  to  be  re- 
ported to  the  General  Land  Office  with  the  map  of  such  claim ;  and  that 
a  patent  shall  not  issue,  nor  shall  any  copy  of  any  such  survey  be  fur- 
nished for  any  such  private  claim,  until  the  cost  of  survey  and  platting 
shall  have  been  paid  into  the  Treasury  of  the  United  States  by  the  par- 
ties in  interest  in  said  grant,  or  by  any  other  party.  (U.  8.  Stat.,  vol. 
19,  p.  121.) 

But  it  is  urged  by  the  attorney  for  the  appellants,  th<at  this  act  can- 
.  not  be  held  as  furnishing  a  permanent  rule  for  the  survey  of  all  private 
claims  subsequently  to  the  passage  thereof,  for  the  reanon  that  it  formed 
a  part  of  an  act  entitled  '^Au  act  making  appropriations  for  sundry  "Civil 
expenses  of  the  Government  for  the  fiscal  year  ending  June  30, 1877, 
and  for  other  purposes,''  and  occurred  immediately  in  connection  with 
an  appropriation  of  $25,000  for  the  survey  of  private  land  claims. 

This  act  included  a  further  provision,  immediately  following  the  por- 
tion quoted  above,  as  follows : 

That  before  any  land  granted  to  any  railroad  company  by  the  United 
States  shall  be  conveyed  to  such  company,  or  any  persons  entitled 
thereto  under  any  of  the  acts,  incorporating  or  relating  to  said  com- 
pany, unless  such  company  is  exempted  by  law  from  the  payment  of 
such  cost,  there  shall  be  paid  into  the  Treasury  of  the  United  States 
the  cost  of  surveying,  selectiug,  and  conveying  the  same  by  the  said 
company  or  persons  in  interest. 

And  it  was  held  in  the  case  of  the  Southern  Pacific  Eailroad  Company 
(Copp's  L.  L.,  1882,  p.  749)  that  Congress  intended  that  this  provision 
should  be  made  general  and  apply  to  all  roads  falling  within  its  terms, 
not  restricting  its  application  merely  to  the  expenditure  of  the  appro- 
priation for  that  year.  In  response  to  an  inquiry  from  your  office,  it  was 
held  by  this  Department  April  2, 1879,  that  the  act  established  a  gen- 
eral rule,  which  must  govern  this  Department  until  changed  by  Con- 
gress [Ibid.j  1272). 

Inasmuch  as  this  act  contains  nothing  in  its  provisions  limiting  or 
restricting  its  application,  I  am  of  the  opinion  that  the  former  construc- 
tion of  this  Department  as  to  the  intent  of  the  act  should  be  accepted 
as  correct ;  and  this  being  the  law  at  the  time  of  demand  made  for 
survey  and  patent,  and  for  delivery  of  scrip,  such  patent  or  scrip  could 
not  issue  except  in  accordance  with  its  provisions. 

So  far  as  the  appeal  raises  the  question  of  the  necessity  for  the  sur- 
vey, and  the  alleged  excessive  charges  made  therefor,  it  would  be  man. 
ifestly  improper  for  this  Department,  in  the  absence  of  any  evidence 
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or  allegation  of  fraud,  to  review  the  action  of  your  office,  or  of  the  sur- 
veyor-general 5  the  presumption  being  that  the  officers  to  whom  the 
Government  has  intrusted  the  duty  of  determining  when  the  necessity 
for  a  survey  exists,  and  of  supervising  such  survey,  have  properly  dis- 
charged their  duties. 

It  is  further  manifest  that  whatever  foundation  may  have  existed  for 
au  allegation  involving  the  propriety  of  making  the  survey,  the  manner 
in  which  it  was  made  or  the  charges  for  making  the  same,  such  ques- 
tion should  have  been  presented  and  determined  prior  to  the  payment 
of  the  costs,  for  at  that  time  this  Department  was  m  a  position  to 
afford  relief  to  the  confirmees,  if  any  wrong  had  been  done,  but  at  the 
present  no  such  remedy  exists.  No  appeal  having  been  prosecuted  at 
that  time,  this  ground  of  the  allegation  must  be  considered  as  having 
been  waived  by  the  payment,  and  the  purely  legal  question  alone  saved 
by  the  protest. 

The  reimbursement  required  by  you  can  in  no  way  be  constraed  as 
such  a  deposit  as  is  contemplated  in  sections  2401,  2402,  and  2403  of  the 
United  States  Bevised  Statutes,  and  the  amendment  of  March  3, 1879, 
and  cannot  entitle  the  maker  thereof  to  use  the  certificates  he  may  re- 
ceive therefor  in  payment  for  lands  entered  under  the  homestead  or 
pre-emption  laws,  for  the  reason  that  one  is  a  refunding  of  money  al- 
ready expended  in  the  survey  of  a  private  land  claim,  and  the  other  is 
a  deposit  to  secure  the  survey  of  a  township. 

Your  decision  is  therefore  affirmed. 


VI— PRIVATE  LAND  CLAIMS. 

alleged  errob^patented  survey. 
Eanoho  Gaskalia. 

The  evidence  does  not  Justify  any  iDterferenoe  with  the  original  survey  as  patented. 
Commissioner's  decision  rejecting  Yon  Schmidt's  resurvey  affirmed. 

Secretary  Teller  to  Commissioner  McFarUmd^  October  17, 1883. 

Sib  :  I  have  examined  the  matter  of  the  sarvey  relating  to  Eancho 
Gasmalia,  Antonio  Olivera,  confirmee,  on  appeal  from  yonr  decision  of 
September  30, 1882,  rejecting  the  survey  of  A.  W.  Von  Schmidt,  United 
States  deputy  surveyor. 

The  questions  involved  relate  to  the  location  of  the  northern  and 
eastern  boundary  lines  of  Gasmalia. 

The  grant  owners  ask  for  a  relocation  of  those  lines,  and  a  location 
thereof  different  from  those  described  in  the  patent — or  at  least  differ- 
ent from  those  located  under  the  patent. 

Two  surveys  of  Gasmalia  were  made  by  Deputy  Surveyor  Terrell  in 
18Q0.    The  second  (being  approved)  was  carried  into  patent  in  1863. 
4531  LO 30 
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The  northern  boundary  of  the  survey,  as  patented,  had  its  beginning 
at  a  rocky  point  on  the  seashore  called  Cerrito  Del  Medio,  at  a  point 
marked  *'0.  No.  1,"  from  thence  running  N.  76°,  B.  188  chains,  to  alive- 
oak  tree  marked  "  C.  and  B.  T.,  No.  2,*'  and  continuing  on  the  same 
course  18  chains  farther  (206  chains  in  all)  to  a  post  mark:od  <<0.  No- 
2" 

The  eastern  line  ran  from  said  station  No.  2,  8.  oO^,  E.  395.55  chains 
to  an  old  post  in  the  entrance  of  the  Canada  Verde,  marked  "T.  S.  No. 
5,^^  and  "  C.  No.  3." 

Subsequently  to  the  patent.  Surveyors  Harris  and  Von  Schmidt, 
under  authority  given  by  your  predecessor,  made  partial  surveys  of  the 
rancho. 

The  application  of  the  owners  of  Gasmalia  is  to  change  the  north- 
eastern and  southeastern  comers  so  as  to  correspond  with  the  Von 
Schmidt  survey. 

It  will  be  observed  that  under  the  patented  survey  the  live  oak  in  the 
north  line  18  chains  from  station  <^C.  No.  2''is  reached  by  a  course 
from  the  point  of  beginning  N.  Ib^  E.,  and  the  comer  is  reached  by  a 
measurement  of  206  chains.  As  now  claimed,  the  live  oak  would  be 
reached  by  a  line  N.  63^^  15'  E.,  and  the  comer  at  a  distance  of  200.26 
chains.  This  would  have  the  effect,  as  stated  by  you,  to  place  the 
comer  "  O.  No.  2  "  about  -j*^  of  a  mile  northeasterly  from  the  comer  as 
patented,  and  the  relocation  as  requested  would  also  have  the  effect  to 
place  the  southeastern  corner,  "0.  No.  3,"  about  -j^^of  a  mile  uoith- 
easterly  from  that  comer  as  patented. 

It  is  alleged  that  the  amount  of  land  involved  in  the  readjustment 
asked  for  is  about  400  acres. 

Eancho  Guadalupe,  which  is  contiguous  to  Gasmalia  on  the  north, 
was  carried  to  patent  on  a  modified  survey  of  Guadalupe  made  in  1876. 
The  second  course  of  that  survey  coincides  with  the  first  course  of  the 
Gasmalia,  running  in  a  reversed  direction  from  said  "G.  No.  2^^  S.  75® 
W.  to  the  seashore  at  "  G.  No.  1." 

You  state  that  the  southeastern  corner,  as  located  by  Von  Schmidt,  is 
about  a  quarter  of  a  mile  within  the  patented  limits  of  Hancho  Todos 
Santos ;  that  the  result  of  the  changes  claimed  would  be  to  place  the 
eastern  boundary  line  a  quarter  of  a  mile  or  more  outside  of  the  pat- 
ented line,  including  lands  settled  upon  as  public  lands,  and  to  include 
also  within  Rancho  Gasmalia  a  parcel  of  the  patented  Hancho  Ouada- 
lupe  and  of  Todos  Santos.    Upon  examination  I  reach  the  same  result. 

I  am  unable  to  discover  any  error  in  the  survey  of  Bancho  Gasmalia 
as  patented. 

If,  as  claimed,  the  public  surveys  have  been  extended  upon  the  lands 
of  Gasmalia  as  patented,  and  settlements  have  been  made  thereon,  or 
if  there  is  a  conflict  between  the  patented  lines  of  Gasmalia  and  the 
adjoining  patented  ranchos,  the  owners  of  Gasmalia  must  seek  a  romedy 
in  the  courts. 
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Twenty  years  have  elapsed  since  that  fancho  was  patented  and  the 
lines  of  the  final  sarvey  regarded  as  settled.  Contiguous  ranchos  have 
been  patented,  and  abutting  public  lands  disposed  of  and  settled  upon 
the  lines  of  such  final  survey.  If  this  Department  had  any  power  to 
now  readjust  such  lines,  nothing  but  the  most  satisfactory  proof  of  error 
or  fraud  would  justify  any  interference  therewith. 

After  a  somewhat  careful  examination  I  am  unable  to  find  that  there 
has  been  any  error  in  such  final  survey  or  location  of  the  lines  as  pat- 
ented. 

I  affirm  your  decision  rejecting  the  Von  Schmidt  survey. 


8vbvey  patented— erbob  alleged 
Banoho  Hbdionda. 

No  evidence  of  error  of  snryey  of  the  east  boundary  line  appears.    If  there  did,  no 
change  conld  now  be  made  by  the  Government,  the  lands  having  been  disposed  o& 

Commissioner  McFarland  to  Messrs.  Drummond  &  Bradford^  Washington^ 

D.  C,  November  22, 1883. 

Gsntlemen:  I  have  received  your  letter  dated  the  15th  instant, 
entering  your  appearance  as  attorney  for  John  Kelly,  owner  of  Bancho 
Aqna  Hedionda,  Oalifomia,  and  asking  that  an  examination  of  the  east 
line  of  said  rancho  in  the  field  be  ordered  by  this  office  with  a  view  of 
determining  whether  Deputy  Wheeler  correctly  closed  the  lines  of  public 
surveys  upon  said  rancho  boundary.  You  also  state  reasons  why,  in 
your  opinion,  doubt  exists  as  to  the  correctness  of  Wheeler's  survey. 

In  reply  I  have  to  state  that  after  a  critical  examination  in  this  office 
of  the  field  notes  of  survey  of  said  rancho  and  of  the  lines  of  public 
surveys  closing  thereon,  there  is  no  indication  whatever  that  corner  No. 
5  of  the  tancho  is  where  complainant  alleges ;  on  the  contrary,  all  the 
notes  tend  to  show  that  said  comer  is  where  Wheeler's  notes  "place  it, 
and  that  it  is  impossible  that  said  comer  is  where  affiants  allege  it  to 
be.  Bat  whether  there  be  any  error  or  not  in  said  survey  or  reported 
location  of  comers,  the  lands  have  been  disposed  of  by  Government  ac- 
cording to  the  approved  survey;  hence  I  hold  that  I  have  no  right  under 
existing  laws  to  make  any  further  surveys  or  corrections  of  the  surveys 
once  made  and  approved. 

The  application  for  examination  of  the  survey  in  the  field  is  therefore 
hereby  denied. 
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VIL— BECOVSIDEBATIOV. 

ARSENAL  ISLAND— GOVERNMENT  OPERATIONS. 

BoBEBT  Gabbigs:. 

The  allegations  upon  which  reconsideration  is  moved  being  ex  parte  and  in  conflict 
with  the  evidence  famished  by  the  War  Department,  reconsideration  wonld  not 
be  granted  without  the  fullest  investigation,  all  parties  to  be  heard,  nor  so  long 
as  the  Government  is  carrying  on  its  work,  and  while  it  is  onoertain  to  what 
extent  the  island  may  be  required  for  public  use. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  August  7, 1884. 

Sib  :  On  May  16  last  this  Department  affirmed  yonr  decision  reject- 
ing the  application  of  Robert  Garrick  for  sarvey  of  Arsenal  Island, 
opposite  the  city  of  Saint  Louis,  in  the  Mississippi  River,  holding  that 
so  Ibug  as  the  island  retained  its  drifting  character,  and  until  it  becomes 
what  is  termed  ^^fast"  or  <' anchored"  island,  and  until  also  the  ultimate 
purpose  of  Congress — ^now  engaged,  through  the  War  Department,  in 
operations  tending  to  fix  this  drift  and  secure  permanency  in  the  channel 
affected  thereby— is  known,  this  Department  should  take  no  action 
tending  to  hamper  or  interfere  with  the  said  operations,  and  hence  that 
the  island  should  not  be  now  surveyed  as  public  land. 

A  motion  has  been  filed  for  reconsideration  of  this  decision,  upon  the 
ground  that  the  facts  upon  which  it  was  based — so  far  as  respected  the 
character  of  the  island — were  erroneous.  These  facts  were  taken  chiefly 
from  an  official  report  of  Major  Ernst  of  the  Engineer  Corps,  under 
date  of  January  11  last,  to  whom  the  subject-matter  was  specially  referred 
by  the  War  Department,  and  seemed,  therefore,  entitled  to  special  con- 
sideration.  With  the  present  motion  are  filed  the  affidavits  of  two  civil 
engineers  and  surveyors  of  Saint  Louis,  stating  their  personal  knowl- 
edge of  the  present  and  (for  several  years)  past  condition  and  character 
of  this  island,  and  that  it  has  now  become  fixed  and  permanent  land ; 
and  to  this  extent  their  statements  confiict  with  those  of  Mcgor  Ernst. 
But  whatever  may  prove  to  be  the  actual  facts,  this  Department  wonld 
not  order  a  survey  of  land  of  the  commercial  value  and  importance  of 
Arsenal  Island  upon  mere  ex  parte  and  contradictory  affidavits  and 
statements,  nor  without  the  fullest  investigation  at  which  all  parties  in 
interest  might  be  heard,  nor  especially  at  the  solicitation  of  private 
persons,  so  long  as  the  General  Government  is  canying  on  its  work, 
and  while  it  is  uncertain  to  what  extent  the  island  may  be  required  for 
public  purposes. 

Finding  no  reason  for  modification  of  the  Department's  decision  of 
May  16,  the  motion  for  reconsideration  is  overruled. 
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VnL— BESUBVET. 

NO  EVIDENCE  OF  ESROB. 

J.  P.  Henneuse. 

The  township  sarrey  having  been  amended,  on  application  of  Hennense,  ao  as  to 
show  the  true  lines,  by  which  he  gets  the  fall  quantity  to  which  he  is  entitled, 
and  no  evidence  of  error  appearing,  decision  declining  to  order  a  resnrvey 
affirmed. 

Secretary  Teller  to  Commissioner  MoFarlandj  April  24, 1884. 

Sm :  I  have  considered  the  appeal  of  J.  F.  Hennease  from  yoar  de- 
ciaioD  of  Jane  7, 1883,  declining  to  order  a  resnrvey  of  lands  in  T.  10  S., 
B.  2  W.,  San  Francisco,  Gal. 

During  1882  Henneuse,  who  is  represented  as  the  patentee  of  the  S. 
W.  ^  of  Sec.  30,  in  that  township,  made  application  to  the  surveyor- 
general  of  Oaliforuia  to  have  the  plat  of  the  township  amended  so 
as  to  show  the  public  lands  in  Sec.  31.  On  attempting  to  construct  the 
amended  plat,  that  officer  discovered  that  such  action  was  impossible 
on  account  of  the  discrepancies  found  to  exist  between  the  different 
surveys.  Whereupon  your  office  directed  that  a  deputy  surveyor  be 
sent  into  the  field,  with  instructions  to  correct  the  defects. 

Your  letter  of  June  7, 1883,  shows  that  a  survey  was  made  m  per 
your  directions,  and  that  the  survey  and  amendments  transmitted  by 
the  surveyor-general  of  California  were  a<5cepted  by  your  office.  The 
ground  on  which  Henneuse  rests  his  appeal  is,  that  the  resnrvey  does 
not  establish  what  he  contends  is  the  true  boundary  line  of  the  private 
land  claims,  which  join  on  the  southern  part  of  Sec.  31. 

The  alleged  reason  for  his  dissatisfaction  appears  to  be  that  on  estab- 
lishing the  true  line  it  was  discovered  that  a  small  strip  of  land  to  the 
south,  which  he  had  occupied  as  a  part  of  the  SW.  4  of  Sec.  30,  was 
situated  in  Sec.  31.  The  tract  covered  by  the  description  under  which 
he  holds  contains  by  the  new  plat  160.64  acres  of  land.  The  resnrvey 
was  the  result  of  his  request  to  have  the  boundary  lines  definitely  as- 
certained. The  work  appears  to  have  been  carefully  and  accurately 
done,  and  has  received  your  approval.  The  appellant  has  also  received 
the  full  quantity  of  a  quarter  section  under  his  patent,  and  is  not  in- 
jured by  the  adjustment  of  the  lines  of  subdivision. 

Your  decision  is  affirmed. 
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IX.— SCHOOL  8ELBCXI0H. 

MANNER  OF  SURVEY --INDEMNITY. 

Where  one  system  of  surveys  closes  upon  another,  and  the  last  range  of  townslips 
are  only  about  half  the  regular  width,  as  they  could  mot  be  surveyed  differently, 
they  have  been  accepted  as  surveyed  according  to  law. 

The  question  of  State  indemnity  for  school  section  lands  wanting  in  such  cases  re- 
served. 

Commissioner  McFarland  to  register j  Humholdt^  Cal.,  November  10, 18S3. 

Sm :  I  have  received  your  letter  dated  the  26th  altimo,  transmitting 
a  State  indemnity  selection,  and  appeal  by  Hon.  James  T.  Stratton  in 
behalf  of  the  State  of  California,  from  yoar  action  in  rejecting  the  same. 

You  also  ask  for  a  ruling  as  to  the  right  of  the  State  to  indemnity  in 
townships  surveyed  in  the  manner  that  T.  14  N.,  B.  8  E.,  M.  D.  M.,  was^ 
and  call  my  attention  to  decision  of  Hon.  Secretary  Schurz,  dated  April 
14, 1879,  in  case  of  surveys  by  Deputy  J.  E.  Glover. 

In  reply,  I  have  to  say  that  I  do  not  consider  that  said  decision  ap- 
plies to  cases  where  one  system  of  surveys  is  being  closed  upon  another 
from  west  to  east,  and  the  last  range  of  townships  to  the  east  is  found  to 
be  only  about  half  the  regular  width,  as  in  the  case  under  consideration, 
and  as  has  been  the  case  in  many  other  township  surveys  where  the 
work  from  Mount  Diablo  base  and  meridian  has  been  closed  upon  the 
S.  B.  meridian,  or  where  the  work  east  of  Humboldt  meridian  has  been 
closed  upon  the  Mount  Diablo  system  of  surveys,  as  ha«  been  in  range  8, 
east  of  Humboldt  meridian,  referred  to  by  you. 

In  view  of  the  system  of  surveys  provided  for  by  the  instructions  to 
surveyors-general,  based  on  the  law,  and  carried  on  now  for  many  years, 
so  far  as  said  fractional  townships  are  concerned,  they  could  not  be  sur- 
veyed in  any  other  manner  than  they  were,  hence  they  have  been  ac- 
cepted by  this  office  as  surveyed  in  conformity  to  law  and  instructions. 

The  case  referred  to  by  you  as  decided  by  Secretary  Schurz  was  an 
entirely  different  one,  being  one  in  which  the  surveys  were  progressing 
from  east  to  west,  west  of  Mount  Diablo  meridian. 

You  will  be  advised  in  another  communication  more  particularly  in 
reference  to  the  treatment  of  State  indemnity  selections. 


1 


X.— SWAMP  LAiroS. 

STATE  SEGREGATION-^ AMENDMENT. 

Amendment  to  plat  showing  State  swamp  segregation  (the  State  survey  not  being 
according  to  rectangular  system)  is  disapproved. 

Commissioner  McFarland  io  sxirveyorgeneralj  San  FranciscOjJuty  12, 1882. 

Sir:  I  am  in  receipt  of  your  letter  dated  the  20th  ultimo,  inclosing 
copy  of  letter  addressed  to  you  by  the  State  surveyor-general  of  Cali- 
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fornia,  aud  at  his  request  traDsmittiug  a  diagram  sbowing  amendments 
made  to  lots  1  and  6  of  Sec.  7,  T.  13  S.,  E.  2  E.,  M.  D.  M.,  California,  ac- 
cording  to  State  segregation  survey  ISo,  10,  made  August  9, 1860.  You 
also  transmit  two  certified  copies  of  said  State  survey,  to  one  of  which  is 
attached  the  application  of  the  person  for  whom  the  survey  was  made. 

The  application  of  the  State  in  this  case  to  have  the  said  segregation 
survey  approved  is  made  in  order  that  lot  1  of  Sec.  7,  surveyed  in  1867, 
as  dry  land,  may  be  listed  to  the  State  and  patented  as  swamp  and 
overlBowed,  and  in  your  certificate  approving  the  amended  diagram  you 
state  that  it  is  in  strict  *'  conformity  with  the  decision  of  the  Department 
of  the  Interior,  dated  December  21, 1877,  and  the  segregation  of  swamp 
and  overflowed  land  made  by  the  State  of  California  prior  to  July  23, 
1866,  which  segregation  conforms  to  the  system  of  surveys  adopted  by 
the  United  States." 

In  reply,  I  have  to  say  that  an  examination  of  said  State  survey  shows 
that  it  was  not  made  in  accordance  with  the  system  of  surveys  adopted 
by  the  United  States,  and  your  amended  diagram  is  therefore  disap- 
proved, and  the  designations  of  lots  as  swamp  and  overflowed  must  stand 
as  represented  on  plat  of  said  township  approved  March  30, 1880,  and 
August  28, 1872. 


AMENDMENT  ALLOWED. 

ConimiaBioner's  deolsion  of  Jaly  12,  1882,  modified.  Plat  shoald  be  amended  to  show 
the  lot  claimed  by  State  as  swamp — the  greater  part  of  the  40  acres  having  been 
returned  as  swamp. 

The  lands  in  the  rest  of  the  proposed  amendment  having  been  already  patented  to  the 
State,  no  further  amendment  is  necessary. 

Secretary  Teller  to  Commiesioner  MoFarlandj  November  2, 1883. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  the  State 
surveyor-general  of  California  from  your  decision  of  July  12, 1882,  dis- 
approving the  amended  diagram  forwarded  to  you  by  the  United  States 
surveyor-general  of  California,  showing  amendments  made  to  lots  1  and 
6  in  Sec.  7,  T.  13  S.,  K.  2  E.,  M.  D.  M.,  California,  according  to  State 
segregation  survey  No.  10  made  August  9, 1860. 

On  the  segregation  map  of  T.  13,  approved  August  28, 1872,  the  NE.  J 
of  the  NE.  J  of  Sec.  7  is  divided  into  dry  land  lot  1,  containing  15.69 
acres,  and  swamp  land  lot  7,  containing  24.31  acres,  and  lot  6,  being  a 
part  of  the  NW.  J  of  the  NE.  J  of  said  section,  and  10.62  acres  in  area 
appears  as  swamp  land. 

If  the  amendment  to  the  segregation  map  is  made  strictly  in  accord- 
ance with  the  State  survey,  referred  to  above,  lot  1  will  appear  as 
swamp  land,  and  a  new  lot  designated  as  No.  11  will  be  carved  out  of 
lot  6  'y  but  the  real  object  of  the  desired  amendment  is  to  secure  the  des- 
ignation of  lot  1  as  swamp  Lind,  for,  by  the  records  of  your  office,  that 
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part  of  lot  6  wbicli  would  be  included  in  lot  11  appears  to  have  been 
patented  to  tbe  State  as  swamp  land  February  8, 1873. 

The  Southern  Pacific  Eailroad  Company  of  California,  by  ils  attor- 
ney, resists  the  application  of  the  amendment  of  the  segregation  map, 
and  claims  said  lot  1  as  part  of  an  odd  section  enuring  to  said  com- 
pany by  the  act  of  July  27,  1866  (14  Stat.,  292).  You  disapproved  the 
amended  diagram  for  the  reason  that — 

An  examination  of  said  State  survey  shows  that  it  was  not  made  in 
accordance  with  the  system  of  surveys  adopted  by  the  United  States. 

By  the  act  of  September  28, 1850,  entitled  "An  act  to  enable  the 
State  of  Arkansas  and  other  States  to  reclaim  the  swamp  lands  within 
their  limits  (9  Stat.,  519),  the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation,''  which  were  unsold  at  the 
date  of  the  pwsage  of  the  act,  were  granted  to  the  State  of  California. 

Section  3  of  said  act  provides — 

That  in  making  out  a  list  and  plats  of  the  land  aforesaid,  all  legal 
subdivisions  the  greater  part  of  which  is  wet  and  unfit  for  cultivation 
shall  be  included  in  said  list  and  plats ;  but  when  the  greater  part  of  a 
subdivision  is  not  of  that  character,  the  whole  of  it  shall  be  excluded 
therefrom. 

The  act  from  which  the  foregoing  quotation  is  made  is  a  present 
grant,  vesting  in  the  State,  from  the  day  of  its  date,  the  title  to  all  the 
swamp  and  overflowed  lands  within  the  State  that  were  then  not  sold, 
and  requiring  nothing  but  the  determination  of  boundaries  to  make  it 
complete.  (Wall  et  ah  v.  The  State  of  California,  Copp's  L.  L.,  1882,  j). 
1848;  Railroad  Company  v.  Smith,  9  Wall.,  p.  95.) 

In  order  that  there  should  be  no  difficulty  in  determining  the  bound- 
aries of  the  granted  land.  Congress,  in  section  3  of  the  act,  defined 
with  precision  the  lands  which  should  be  taken  by  the  State  under  the 
grant  as  "swamp  and  overflowed  lands,"  to  wit:  "All  legal  subdivis- 
ions the  greater  part  of  which  is  wet  and  unfit  for  cultivation."  When 
the  character  of  the  greater  part  of  a  legal  subdivision  has  been  ascer- 
tained by  properly  constituted  authority,  the  character  of  the  whole  of 
that  subdivision  is  determined,  and  the  question  as  to  whether  title  to 
such  traet  will  or  will  not  pass  under  the  grant  is  settled  by  virtue  of 
the  statute  itself. 

In  this  case  it  appears  that  the  segregation  surveys,  made  both  by  the 
Government  and  the  State,  agree  so  far  as  the  character  of  "  the 
greater  part "  of  the  NE.  J  of  the  NE.  J  of  Sec.  7  is  concerned,  but  the 
approved  segregation  map  of  that  township  shows  lot  1,  which  only 
contains  15.69  acres,  as  dry  land,  and  the  remainder  of  the  40  as  swamp 
land,  and  in  this  particular  I  think  the  said  map  should  be  amended. 

The  remainder  of  the  amendment,  asked  to  be  made  under  the  desig- 
nation of  lot  11,  includes  3.95  acres  already  patented  to  the  State  as 
hereinbefore  stated,  and  the  title  thereto  having  passed  to  the  State  as 
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swamp  laud,  no  farther  act  on  the  part  of  the  Government,  as  affecting 
the  legal  status  of  said  tract,  is  required  under  the  grant. 

The  whole  of  the  NE.  ^  of  the  NE.  |  of  Sec.  7  passed  to  the  State 
under  the  grant  when  the  character  of  the  greater  part  of  such  subdi- 
vision was  determined  to  be  swampy ;  hence  the  segregation  map  of 
that  township  should  designate  lot  1  as  swamp  land,  on  account  of  the 
character  of  the  greater  part  of  the  legal  subdivision  of  which  it  is  a 
portion. 

Tour  decision  is  accordingly  modified  as  indicated  in  the  foregoing. 


DIVISION  F -RAILROADS. 

I.  Abandonhbnt. 
n.  Certification. 

IIL  DSFINITB  LOCATION. 

IV.  Forfeiture. 
y.  Homesteads. 
VI.  Indemnity  lands. 
VII.  Indian  reservations. 
VIII.  New  Mexico  donation. 
IX.  Practice. 
X.  Pre-emption. 
XI.  Relinquishments. 
XII.  Right  of  way. 

XIII.  Swamp  lands. 

XIV.  Timber  culture. 
XV.  Withdrawals. 

I.— ABAHDOHMEHT. 

KOBTHBBN  PAOIFIO  BAILBOAD  t;.  HESS. 

A  valid  pie-emption  claim  had  excepted  a  tract  from  the  withdrawal  on  general 
Toate;  when  the  settler  afterwards  ahandoned  it,  thoagh  on  erroneoas  advice 
and  information  hy  the  local  officers,  the  land  became  public,  and  passed  to  the 
company  by  definite  location  of  the  road. 

Secretary  Teller  to  Commissioner  McFarlandy  September  21, 1883. 

Sib:  I  Lave  cousidered  the  case  of  the  Northern  Pacific  Sailroad 
Compaiiy  v.  Theodore  Hess,  iiivolviiig\he  S.  J  of  the  SW.  J  of  Sec.  21, 
T.  18  N.,  B.  18  E.,  Yakima,  Wash.,  on  appeal  by  the  company  from  yoar 
decision  of  September  29, 1881,  holding  that  the  tract  \v^«  excepted 
from  their  grant. 

It  appears  that  Hess,  being  qualified,  settled  on  said  tract  March  7, 
1873,  and  on  March  31, 1873,  filed  declaratory  statement  No.  491,  cov- 
ering this  and  the  adjoining  tract,  namely,  the  N.  ^  of  the  NW.  ^  of 
Sec.  28;  that  on  November  12, 1873,  he  applied  to  make  proof  and  pay- 
ment, which  he  was  not  permitted  to  do  for  want  of  his  naturalization 
papers;  and  that,  having  procured  the  necessary  proofs,  he  twice  after- 
wards applied  to  make  proof  and  payment,  and  was  informed  by  the 
local  officers  that  the  tract  had  been  withdrawn  for  the  benefit  of  the 
railroad  company,  and  that  therefore  he  could  not  acquire  it  under  the 
pre-emption  laws.  It  appears  further  that,  acting  on  this  information, 
be  homesteaded  the  tnict  in  the  even  section  on  July  21, 1874,  applied 
to  the  railroad  company  to  purchase  the  tract  in  controversy  in  August, 
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1874,  and  built  a  house  on  the  former  tract  in  December,  1874,  where 
he  has  since  resided.  In  June,  1881,  he  proved  up  his  homestead  claim, 
and  at  the  same  time  applied  to  amend  it  so  as  to  cover  the  tract  in 
controversy ;  but  to  this  the  railroad  company  object  on  the  grodnd  that 
the  land  was  withdrawn  for  their  benefit  on  general  route  August  15, 
1873,  and  again  on  amended  location  July  18, 1879. 

I  concur  in  your  opinion  that  on  August  15, 1873,  Hess  had  a  valid 
claim  to  the  tract,  which  the  withdrawal  of  that  date  could  not  defeat, 
but  I  find  myself  unable  to  agree  with  your  conclusion  from  the  evi- 
dence that  he  has  continued  to  assert  a  claim  to  the  land.  The  land 
grant  to  the  company  (sec.  3,  act  of  July  2, 1864)  embraced  all  lands 
to  which  the  (Tnited^States  had  full  title,  not  reserved,  &c.,  '^and  free 
from  pre-emption,  or  other  claims  or  rights,  at  the  time  the  line  of  said 
road  is  definitely  fixed."  Hence  if  the  tract  in  controversy  was  actually 
abandoned,  though  upon  erroneous  information  as  to  the  fact  of  with- 
drawal in  1873,  it  passed  to  the  United  States,  was  included  in  the 
withdrawal  of  1879,  and  passed  to  the  company  at  date  of  definite  loca- 
tion. The  railroad  company  assert  the  abandonment,  and  Hess  denies 
it;  but  there  is  not  su£Bicient  evidence  before  me  on  which  to  determine 
the  truth  of  the  matter,  and  it  is  suggested  that  a  hearing  be  had  before 
final  disposition  of  the  case. 

Your  decision  is  modified  accordingly. 


II.— CESTinCATIOH. 

reversionary  rights-act  of  june  3,  1856* 
Alabama  Bailboad  Lands. 

Hie  state  is  entitled  to  have  certification  of  the  lands  in  question  for  pnrposes  of 
identification,  leaving  all  questions  of  reversionary  right  to  the  action  of  Con- 
gress. 

Secretary  Teller  to  Commissioner  MeFarland^  November  23, 1883. 

Sib  :  1  have  considered  and  heard  oral  argument  upon  a  request  of 
the  governor  of  Alabama  for  a  review  and  modification  of  my  decision 
of  December  21, 1882  (9  Copp.,  200),  in  the  matter  of  the  application  for 
certification  of  lands  granted  to  the  State  by  act  of  June  3, 1856  (II  Stat., 
17),  for  what  is  now  the  Alabama  and  Chattanooga  Bailroad,  with  other 
roads  named  therein,  which  grant  as  to  the  road  in  question  was  re- 
vived by  act  of  April  10, 1869  (16  Stat,  45). 

These  lands  lie  within  the  intersecting  lines  of  the  above-named 
completed  road  and  the  Tennessee  and  Coosa,  uncompleted,  and  the 
legislature  of  the  State,  since  the  date  of  my  decision,  has,  by  certain 
acts  approved  respectively  February  20,  and  February  21, 1883,  made 
disposal  of  the  same  for  the  benefit  of  the  completed  road. 
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By  said  decision  it  was  held  that  the  granting  act  of  1856  operated 
as  a  limitation  upon  the  power  of  the  State  to  dispose  of  the  granted 
lands  except  as  the  several  roads  shoald  be  constructed^  and  as  by  the 
second  proviso  it  was  declared  '<  that  the  lands  hereby  granted  for  and 
on  account  of  said  roads,  severally,  shall  be  exclusively  applied  in  the 
construction  of  that  road  for  and  on  account  of  which  such  lands  are 
hereby  granted,  and  shall  be  disposed  of  only  as  the  work  progre^es, 
and  the  same  shall  be  applied  to  no  other  purpose  whatsoever,"  it  was 
held  that  such  a  tenancy  in  common  was  created  in  trust  in  favor  of  all 
the  several  intersecting  roads,  as  to  deprive  the  State  of  any  power 
to  confer  the  grant  upon  one,  or  to  dispose  of  it  for  the  benefit  of  one 
to  the  exclusion  of  the  others;  and  that  the  only  power  of  disjwsal 
brought  into  exercise  by  the  completion  of  one  road  was  the  power  to 
make  distribution  for  quantity  to  the  extent  of  the  lands  earned  by  the 
completed  road,  leaving  the  residue,  either  as  an  undivided  share  or 
segregated  by  act  of  partition,  for  future  disposal  in  favor  of  any  inter- 
secting road,  as  the  same  should  be  completed. 

It  is  now  urged  by  counsel  that  this  construction  of  the  proviso  is  not 
necessary  to  effect  the  purposes  of  the  limitation ;  that  there  are,  in  re- 
ality, two  descriptions  of  lands  which  may  be  brought  into  classification 
for  the  purposes  of  adjustment  under  the  grant,  viz : 

1.  Lauds  lying  within  the  limits  of  each  several  road  outside  the  in- 
tersecting lines,  title  to  whfch  as  to  one  can  have  no  relation  whatever 
as  to  another ;  and  which,  not  being  within  the  reach  of  the  other, 
should  not,  by  any  act  of  the  State,  be  set  over  for  the  benefit  of  any 
other  than  the  road  to  which  they  properly  attach  under  the  grant 

2.  Lands  lying  within  the  intersecting  limits,  which  it  is  and  must  be 
within  the  province  of  the  State  to  apportion  in  such  manner  as  to 
secure  proper  connections  and  adjustments ;  and  the  equitable  bestow- 
ment  of  which,  subject  to  judicial  or  legislative  control,  is  purely  a  mat- 
ter of  State  concern,  which  it  was  not,  and  should  not  be,  the  intention 
of  Congress  to  limit  or  restrain. 

I  am  not  prepared  to  say  that  this  position  is  untenable,  considering 
the  fact  that  title  passed  to  the  State  by  the  granting  act  upon  definite 
location  of  the  first  road  located,  and  that  whatever  of  right  accrued 
to  subsequently  located  intersecting  roads  must  be  enjoyed  under  equi- 
table rules  and  principles,  subject  to  the  general  scope  and  limitations 
of  the  granting  act;  considering,  also,  that  if  a  common  tenancy  in 
interest  was  acquired  by  any  cestui  que  trust  in  said  lands,  the  State 
must  have  power,  in  order  to  make  any  partition  in  severalty,  to  exer- 
cise some  prerogative  of  disposal  over  the  whole,  embracing  each  and 
every  parcel,  and  so,  in  effect,  encroaeh,  to  that  extent  at  least,  upon 
the  limitation  of  the  proviso,  if  it  in  reality  held  back  such  i)ower  to 
await  the  completion  of  all  the  roads ;  and  considering  further  the  prin- 
ciple that  a  limitation  in  a  proviso  in  restriction  of  a  general  grant  takes 
nothing  out  of  the  grant  except  the  special  matter  contained  in  the  ex- 
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ceptioBy  I  am  constrained  to  the  view  that  the  words  of  exception  may 
find  sufficient  scope  and  effect  in  relation  to  the  lands  lying  oatside  the 
intersection,  along  the  several  roads,  and  that  the  power  to  adjust  in- 
side such  intersecting  limits  may  exist  in  the  State,  notwithstanding 
the  restrictions  of  the  proviso. 

If  this  be  so,  the  power  being  granted,  and  the  contingency  of  the 
completion  of  one  road  having  brought  it  into  exercise,  it  remains  in  the 
State  for  all  purposes  of  the  act,  and  the  manner  of  its  exercise  is,  of 
course,  no  longer  a  question  for  this  Department. 

I  therefore  conclude  that  she  is  entitled  to  have  certification  of  the 
lands  for  the  purposes  of  identification,  leaving  all  questions  of  rever- 
sionary right  to  be  declared  upon  by  Congress,  should  any  action  be 
determined  upon  by  that  body  affecting  the  matter. 

You  are  accordingly  instructed  to  proceed  with  the  adjustment  of  the 
grant  upon  the  foregoing  suggestions. 


ni.— DEFINITE  LOCATIOH. 

Central  Pacifio  (Successor  to  Western  Pacific)  Company. 

The  grant  by  terms  in  preaenti  was  made  July  1,  1862.  The  land  office  refused  to  ap- 
prove the  solution  of  the  tract  for  the  reason  that  the  land  was  included  at  date 
of  the  act  within  the  exterior  limits  of  the  San  Lorenzo  Rancho. 

The  conrt  ordered  a  resnrvey  of  this  rancho  in  1863.  The  claim  was  finally  confirmed 
October  31,  1864,  and  did  not  include  this  laud.  Therefore  at  the  date  of  the 
preliminary  withdrawal,  January  31, 1865,  the  tract-s  were  public  land. 

It  is  held  that,  as  the  land  was  public  land  at  the  latter  date  and  at  date  of  definite 
location,  it  inured  to  the  railroad  grant. 

Secretary  Teller  to  Commissioner  McFarlandy  March  14, 1883. 

Sir:  I  have  considered  the  appeal  of  the  Central  Pacific  Eailroad 
Company,  snccessor  of  the  Western  Pacific  Ilailroad  Company,  from 
your  decision  of  June  22, 1882,  refusing  to  issue  a  patent  for  lots  1  and 
2  of  the  K.  i  of  the  NE.  i  of  Sec.  25,  T.  3  S.,  R.  2  W.,  M.  D.  M.,  San 
Francisco  district,  California,  and  holding  for  cancellation,  selection  list 
Ko.  19,  so  far  as  it  embraces  said  land. 

The  land  for  which  a  patent  is  asked  lies  within  the  limits  of  the 
grant  of  July  1, 1862,  to  the  Central  Pacific  Railroad  Company,  and  the 
lands  thus  granted  were  withdrawn  for  the  benefit  of  said  company 
January  31, 1866. 

The  Central  Pacific  Company  assigned  to  the  Western  Pacific  Com- 
pany the  right  to  construct  that  portion  of  the  road  lying  between  San 
Jose  and  Sacramento,  and  Congress  ratified  the  assignment  March  3, 
1865  (13  Stat.,  504),  confirming  to  the  said  Western  Pacific  Company 
all  the  benefits  and  privileges  of  prior  legislation,  subject  to  all  the  con- 
ditions thereof. 
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It  appears  that  the  line  of  road  was  definitely  located  opposite  this 
land,  between  February  25  and  April  1, 1868 ;  and  September  17, 1878, 
the  Central  Pacific  Company,  successor  to,  by  consolidation  with  the 
Western  Pacific  Company,  selected  said  land,  but  a  patent  therefor 
was  refused,  for  the  reason  that  the  land  was  included  within  the  exte- 
rior limits  of  the  San  Lorenzo  Rancho,  at  the  time  the  original  grant  of 
lands  was  made,  July,  1, 1862. 

The  title  to  the  San  Lorenzo  Bancho  was  confirmed  to  Ouillermo  Cas- 
tro, by  a  decree  of  the  United  States  district  court  for  the  northern  dis- 
trict of  California,  July  6, 1865,  and  a  survey  of  the  rancho  was  made 
by  John  La  Croze,  under  instructions  from  the  United  States  surveyor 
general,  which  was  returned  into  court  November,  1869,  and  this  sur- 
vey included  the  land  now  in  controversy.  November  11, 1863,  a  new 
survey  was  ordered,  but  this  order  was  vacated  October  10, 1864,  and  a 
decree  rendered  fixing  and  defining  the  western  boundary  of  the  Ran- 
cho, and  ordering  a  further  survey,  which  was  made  by  J.  S.  Stratton, 
approved  by  the  surveyor-general  October  17,  1864,  and  affirmed  ou 
appeal  under  the  act  of  July  1, 1864,  by  the  United  States  circuit  court 
for  the  tenth  circuit  northern  district  of  California,  October  31, 1864, 
and  a  patent  was  issued  February  14, 1865.  The  Stratton  survey,  as 
approved  and  confirmed  by  the  final  decree,  did  not  include  this  tract 
of  land. 

From  this  statement  of  facts  it  will  be  seen  that  the  tract  in  question, 
at  the  time  when  the  original  grant  of  lands  was  made,  was  included 
within  the  San  Lorenzo  Bancho  by  the  La  Croze  survey,  but  that  prior 
to  the  withdrawal  of  the  lands,  and  prior  to  the  defijiite  location  of  the 
road,  the  said  tract  had  been  finally  segregated  from  the  Bancho  by  the 
approval  and  confirmation  of  the  Stratton  survey. 

The  attorney  for  the  company  alleges  ^^  that  the  grant  in  this  locality 
was  in  truth  and  in  fact  by  the  act  of  March  3, 1865,"  and  "  that  the 
grant  was  of  public  land  not  reserved  at  the  time  the  line  of  said  road 
is  definitely  fixed.'' 

The  act  of  July  1, 1862  (12  Stat.,  489),  entitled  '« An  act  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  Missouri  Biver 
to  the  Pacific  Ocean,''  &c.,  after  providing  for  the  incorporation  of  the 
Union  Pacific  Bailroad  Company,  and  the  right  of  way  for  said  road, 
contains  the  following  grant : 

Seo.  3.  And  be  it  further  enacted  ^  That  there  be  and  is  hereby  granted 
to  the  said  company  for  the  purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  •  •  •  every  alternate  section  of  pabfio 
land  designated  by  odd  numbers,  to  the  amount  of  five  alternate  sec- 
tions per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and 
within  the  limits  of  ten  miles  on  each  side  of  said  road  not  sold,  reserved, 
or  otherwise  disposed  of  by  the  United  States,  and  to  which  a  pre-emp- 
tion or  homestead  claim  may  not  have  attached  at  the  time  Uie  line  of 
said  road  is  definitely  fixed. 
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Section  9  of  said  act  provides  as  follows : 

The  Central  Pacific  Bailroad  Company  of  California,  a  corporation 
existing  under  the  laws  of  the  State  of  California,  are  hereby  authorized 
to  coDStrnct  a  railroad  and  telegraph  line  from  the  Pacific  coast  at  or 
near  San  Francisco  or  the  navigable  waters  of  the  Sacramento  Bi ver  to 
the  eastern  boundary  of  California,  upon  the  same  terms  and  conditions 
in  all  respects  as  are  contained  in  this  act  for  the  construction  of  said 
railroad  and  telegraph  line  first  mentioned,  and  to  meet  and  connect 
with  the  first  mentioned  railroad  and  telegraph  line  on  the  eastern 
boundary  of  California. 

From  the  seetions  quoted  it  would  appear  that  the  grant  to  the  Cen- 
tral Pacific  Company  was  made  specific  in  its  terms,  and  complete  in  all 
particulars,  requiring  no  further  legislation  to  define  the  relation  of  the 
company  to  the  said  grant,  and  that  if  the  company  proceeded  to  con- 
struct the  said  road  and  telegraph  line,  and  completed  the  same  as  con. 
templated  in  said  act,  the  said  company  would  be  fully  entitled  to  receive 
the  lands  so  granted.  But  the  company  thereafter  assigned  to  the  West- 
em  Pacific  Bailroad  Company  the  right  to  construct  that  portion  of  the 
line  lying  between  San  Jos6  and  Sacramento ;  and  March  3, 1865,^  Con- 
gress ratified  the  assignment  in  the  following  terms : 

That  the  assignment  made  by  the  Central  Pacific  Bailroad  Company 
of  California  to  the  Western  Pacific  Bailroad  Company  of  said  State, 
of  the  right  to  construct  all  that  portion  of  said  railroad  and  telegraph 
line,  from  the  city  of  San  Jos6  to  the  city  of  Sacramento,  is  hereby 
ratified  and  confirmed  to  the  said  Western  Pacific  Bailroad  Company, 
with  all  the  privileges  and  benefits  of  the  several  acts  of  Congress  re- 
lating thereto,  and  subject  to  all  the  conditions  thereof.    (13  Stat.,  504.) 

It  appears  that  the  Central  Pacific  Company  is  the  successor  by  con- 
solidation of  the  Central  Pacific  Company  and  Western  Pacific  Com- 
pany, under  the  statutes  of  California,  on  June  23, 1870,  and  it  is  now 
urged  by  the  attorney  for  the  Central  Pacific,  that  the  grant  of  lands 
under  which  this  tract  is  claimed  should  be  held  as  of  March  3, 1865 ; 
but  this  position  I  do  not  think  is  tenable.  The  act  of  March  3, 1865, 
was  simply  one  of  ratification,  by  which  the  Western  Pacific  Company 
received  the  bene8ts  previously  granted  to  the  Central  Pacific,  taking 
such  benefits  subject  to  all  the  conditions  originally  imposed  on  the 
grantee  named  in  the  act  of  July  1, 1862.  In  order  to  ascertain  what  is 
confirmed  to  the  Western  Pacific  by  the  act  of  March  3, 1865,  it  is 
necessary  to  examine  the  act  of  July  1, 1862,  and  the  subsequent  act 
of  July  2,  1864,  for  no  express  benefits  are  conferred  or  conditions 
named  in  the  act  of  ratification ;  hence  it  is  difBcult  to  see  in  what 
manner  the  rights  of  the  Central  Pacific  have  been  enlarged  by  the 
assignment  and  the  legislation  with  reference  thereto.  (M.  E.  &  T.  By. 
Co.  v.  K.  v.  By.  Co.,  97  U.  S.,  491.) 

An  examination  of  the  record  in  this  case  discloses  the  fact  that  the 
tract  in  question,  although  subjudice  at  the  time  of  the  grant,  had  been 
finally  segregated  from  the  San  Lorenzo  Bancho  before  the  withdrawal 
of  the  lands,  as  provided  in  said  grant,  and  before  the  line  of  said  road 
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was  definitely  located;  and  that  by  this  segregation,  the  said  tract 
became  public  land  within  the  meaning  of  the  granting  act,  it  being 
not  sold,  reserved,  or  otherwise  disposed  of  by  the  United  States,  and 
no  pre-emption  or  homestead  claim  having  attached  at  the  time  the 
line  of  said  road  was  definitely  fixed.  While  it  is  true  that  the  grant 
Avas  in  presently  it  is  also  trae  that  it  specified  the  lands  to  be  included 
therein  as  <<  public  lands,"  and  carefully  defined  what  was  meant  by  that 
term  as  used  in  the  grant,  and  named  a  time  when  such  definition  of 
the  term  should  apply,  that  time  being  when  ^Hhe  line  of  said  road  is 
definitely  fixed."  An  absolute  grant  of  land  was  made,  but  inasmuch 
as  it  was  then  impossible  to  know  where  the  line  of  road  would  be 
finally  located,  so  it  was  impossible  to  specify  the  particular  tracts  to 
be  included  within  the  grant ;  hence  a  time  was  named  when  the  grant 
should  be  perfected,  and  at  that  time  all  '< public  land"  as  defined  by 
the  act,  within  certain  fixed  limits,  was  to  pass  to  the  grantee.  The 
land  in  the  case  of  !N:ewhall  v.  Sanger  (2  Otto,  761),  was  not  in  the 
same  condition  as  in  the  case  now  under  consideration,  but  was  within 
the  exterior  limits  of  the  false  Mexican  claim,  when  the  road  was  lo- 
cated, and  the  required  maps  were  made,  the  claim  then  being  in  liti- 
gation and  the  land  sub  judice.  In  Byan  v.  Bailroad  Company  (9  Otto, 
382),  attention  is  directed  to  the  obvious  implication  in  the  opinion  de- 
livered in  the  case  of  Newhall  v.  Sanger,  that  if  the  lands  had  been 
disembarrassed  at  the  date  of  the  grant,  or  their  withdrawal  from  sale, 
they  would  have  passed  to  the  company. 

In  the  case  of  Perkins  v.  Central  Pacific  Eailroad  Company  (9  Oopp's 
L.  O.,  201),  the  land  was  held  to  be  excepted  from  the  grant  to  the  raO- 
road  company ;  but  the  decision  went  upon  the  ground  that  at  the  time 
the  line  of  road  was  definitely  located,  there  was  a  valid  pre-emption 
claim  existing  against  the  tract  in  question,  and  hence  is  not  in  conflict 
with  the  conclusion  reached  in  the  case. 

I  am  of  the  opinion  that  the  land  in  question  was  public  land  within 
the  intent  of  the  act  of  July  1, 1862,  at  the  time  when  said  grant  took 
effect  by  the  definite  location  of  the  road,  and  that  a  patent  should  issue 
therefor. 

Your  decision  is  therefore  reversed. 


DECISIONS  RELATING  TO  THE  PUBLIC   LANDS.  481 

Besseman  V.  Saint  Paul,  Minneapolis  and  Manitoba  Railway 

Company. 

Under  the  ralo  in  Van  Wyok  v.  Eneyals,  it  is  held,  that  the  line  of  the  Saint  Vincent 
extension  of  this  company's  road  became  definitely  fixed  and  the  company's  right 
to  land  in  its  limits  attached  December  19, 1871,  when  the  map  of  definite  loca- 
tion of  said  line  filed  in  the  Department  was  accepted  by  the  Secretary  of  the 
Interior,  and  not  at  the  date  of  survey  in  the  field,  as  formerly  held. 

Commissioner  MoFarland  to  register  and  receiver^  Saint  Cloudy  Minn,^ 

October  27. 1883. 

Gentlemen:  By  act  of  GoDgress  approved  March  3, 1857  (Stat.  11, 
p.  195),  certain  lands  were  granted  to  the  then  Territory  of  Minne- 
sota to  aid  in  the  construction  of  proposed  railroad  lines  in  said  Terri- 
tory, consisting  of  ^' every  alternate  section  of  land,  designated  by  odd 
Dombers,  for  six  sections  in  width  on  each  side  of  each  of  said  roads,'' 
with  the  privilege  of  selecting  lands  in  lien  of  tracts  lost  in  place,  as 
mentioned  in  the  act,  in  alternate  sections  within  15  miles  on  each  side 
of  said  roads.  The  time  for  the  completion  of  the  roads  was  fixed  at  ten 
years  from  the  date  of  the  act. 

By  act  of  March  3, 1865  (Stat.  13,  p.  626),  the  act  above  mentioned 
was  so  amended  as  to  grant  ten  sections  per  mile,  instead  of  six,  to 
each  of  the  roads,  with  rights  of  indemnity  within  20  miles  of  the  lines 
of  road,  and  the  time  for  completion  of  the  roads  was  extended  to  eight 
years  from  the  date  of  the  act. 

The  laws  referred  to  apply  to  the  Saint  Pan!  and  Pacific  (now  Saint 
Paol,  Minneapolis  and  Manitoba)  Railroad  and  its  branches,  known  as 
Brainerd  Branch  and  Saint  Vincent  Extension. 

By  act  of  March  3, 1871,  the  Saint  Paul  and  Pacific  Bailroad  Com- 
pany was  i>ermitted  to  change  the  routes  of  its  branch  lines  from  those 
proposed  by  the  original  act  of  1857,  '^  with  the  same  proportional  grant 
of  lands  to  be  taken  in  the  same  manner  along  said  altered  lines  as  is 
provided  for  the  present  lines  by  existing  laws,"  subject  to  all  the  con- 
ditions imposed  by  the  former  acts,  and  the  additional  conditibn  that  all 
lands  along  the  abandoned  lines  should  be  released.    (Stat.  16,  p.  588.) 

In  pursuance  of  this  act  the  company  proceeded  to  locate  and  con- 
struct the  Saint  Vincent  extension  line,  no  location  having  been  pre- 
viously made,  and  the  entire  line  was  located  by  survey  in  the  field  be- 
tween May  18  and  September  21, 1871.  The  riglit  of  the  company  has 
heretofore  been  held  to  have  attached  to  lands  along  this  line  from  date 
of  survey  In  the  field.  In  view  of  the  fact,  however,  that  the  Supreme 
Court  of  the  United  States  held,  in  the  case  of  Van  Wyck  v.  Knevals 
(Otto  16,  p.  360),  that— 

The  route  must  be  considered  as  '^  definitely  fixed  "  when  it  has  ceased 
to  be  subject  to  change  at  the  volition  of  the  company.  Until  the  map 
is  filed  with  the  Secretary  of  the  Interior,  the  company  is  at  liberty  to 
adopt  such  a  route  as  it  may  deem  best,  after  an  examination  of  the 
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ground  has  disclosed  the  feasibility  and  advantages  of  different  lines 
But  when  a  route  is  adopted  by  the  company  and  a  map  designating  it 
is  filed  with  the  Secretary  of  the  Interior  and  accepted  by  that  ofiScer, 
the  route  is  established;  it  is,  in  the  language  of  the  act, '^definitely 
fixed,"  and  cannot  be  the  subject  of  future  change,  so  as  to  affect  the 
grant,  except  upon  legislative  consent. 

And  the  language  of  the  act  of  March  3, 1865,  amendatory  of  the  act 
of  March  3, 1857,  under  which  the  Saint  Paul  and  Pacific  Bailway  Com- 
pany received  its  grant,  being  identical — ^so  far  as  relates  to  definite 
location— with  that  of  July  23, 1866  (Stat.  14,  p.  210),  considered  by  the 
court,  it  must  be  held  that  the  existing  rule  is  erroneous,  and  that  the 
right  of  the  Saint  Paul  and  Pacific  Bailway  Company  attached  to  the 
lands  within  the  limits  of  the  grant  for  its  Saint  Vincent  extension  line 
on  December  19, 1871,  which  is  the  date,  as  shown  by  the  records  of 
this  office  and  the  Department,  when  the  Hon.  Secretary  of  the  Interior 
accepted  the  map  filed  by  the  company  designating  the  route  of  the 
extension  line. 

You  will,  therefore,  be  governed  in  accordance  with  this  rule  in  con- 
sidering matters  under  this  grant  in  future.  The  withdrawal  of  lands 
for  the  extension  line  was  made  by  office  letter  of  February  6, 1872,  and 
became  effective  in  respect  to  lands  in  your  district  upon  receipt  of  said 
letter  at  your  office  February  12,  1872. 

January  18, 1876,  John  Eessemann  was  permitted  to  make  homestead 
entry  No.  9410,  for  the  SB.  i  NW.  i  and  NE.  i  SW.  J,  3, 123, 31,  the 
land  being  within  the  lOmile  or  granted  limits  of  the  Saint  Vincent 
Extension.  The  line  of  the  road  was  completed  to  Melrose  (a  point 
beyond  the  land  described)  November  29, 1872,  within  the  time  pre- 
scribed by  act  of  March  3, 1865. 

On  January  27, 1881,  Bessemann's  entry  was  held  for  cancellation  by 
this  office  because  of  conflict  with  the  right  of  the  railroad  company, 
the  records  of  tbis  office  showing  that  the  tracts  embraced  therein  were 
vacant,  unappropriated  public  land  at  the  date  of  the  act  of  March  3, 
1871. 

It  having  been  established  to  the  satisfaction  of  this  office  that  Besse- 
mann  had  settled  upon  the  land  in  good  faith  and  had  valuable  im- 
provements thereon,  Messrs.  Curtis,  Earle  and  Burdett,  attorneys  in 
this  city  for  the  railroad  company,  were  requested  by  letter  of  May  2, 
1881,  to  relinquish  the  land  in  favor  of  Bessemann,  with  the  privilege 
of  selecting  other  tracts  in  lieu  thereof,  as  provided  by  act  of  June  22, 
1874.  It  appears  that  no  response  was  made  to  this  request,  and  on 
October  27, 1881,  the  attorneys  were  a^ked  whether  the  company  would 
comply  with  the  same. 

With  a  letter  dated  November  8, 1881,  the  attorneys  transmitted  to 
this  office  a  relinquishment  of  the  land  by  the  company,  conditioned 
upon  the  right  of  the  company  to  select  other  tracts  in  lien  thereof. 

By  letter  F  of  November  21, 1881,  you  were  advised  that  Besseman's 
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entry  would  be  allowed  to  remain  intact,  and  Bubject  to  his  ability  to 
make  satisfactory  final  proof. 

February  10, 1882,  the  entryman  submitted  ftoal  proof,  showing  full 
compliance  with  the  requirements  of  the  homestead  law,  and  final  cer- 
tificate and  receipt  No.  5059  were  that  day  issued  in  his  name  and  duly 
transmitted  with  the  final  proof  to  this  office. 

The  lelinquishment  of  the  land  by  the  railroad  company  is  therefore 
accepted,  subject  to  the  conditions  therein  expressed,  and  the  home- 
stead entry  No.  9410,  final  No.  5059,  is  this  day  approved  for  patenting. 

The  attorneys  of  the  railroad  company  will  be  advised  by  this  office 
of  the  action  in  the  premises,  and  you  are  instructed  to  inform  other 
parties  in  interest  inspecting  the  same. 


Gabbahab  v.  Iowa  Palls  and  Siotjx  City  Bailboad  Company. 

Under  the  rule  annoanced  in  Van  Wyck  v.  Knevals  it  is  held  that  the  line  of  the  road 
became  definitely  fixed,  and  the  right  of  the  State  and  the  company  attached 
October  13, 1856,  when  the  map  of  definite  location  filed  in  the  Department  was 
accepted  by  the  Secretary  of  the  Interior,  and  not  on  the  date  of  survey  in  the 
field,  as  heretofore  held. 

The  tract  in  question  was  vacant  pnblic  land  at  the  date  the  grant  took  effect,  and 
it  is  not  now  subject  to  appropriation  under  the  laws  of  the  United  States. 

Commissioner  McFarland  to  register  and  receiver^  Des  Moines^  lowa^ 

December  3, 1883. 

Oentlbmen  :  I  have  considered  the  appeal  of  John  Carrahar  from 
yonr  decision  rejecting  his  application  to  enter  under  the  timber-cnltnre 
law  the  NE.  i  NB.  i,  1,  89,  46  W. 

The  tract  is  within  the  six-mile  or  primary  limits  of  the  grant  to  the 
State  by  act  of  May  15, 1856  (11  Stat.,  9),  for  the  Dubuque  and  Pacific, 
now  Iowa  Falls  and  Sioux  City  Bailroad.  The  right  of  the  road  under 
said  grant  has  heretofore  been  held  to  have  attached  from  date  of  sur- 
vey in  the  field.  The  line  of  the  road  opposite  the  tract  now  in  question 
was  surveyed  July  7, 1856. 

The  United  States  Supreme  Court,  however,  in  the  case  Van  Wyck  v* 
Enevals  (16  Otto,  360),  held  that  the  right  of  the  State  of  Kansas,  under 
a  similar  railroad  grant,  attached  when  the  route  of  the  road  was  defi- 
nitely fixed,  beyond  the  power  of  change  by  the  railroad  company,  so 
as  to  affect  the  grant,  and  that  this  was  not  done  until  the  route  had 
been  adopted  by  the  company,  and  a  map  designating  it  had  been  filed 
with  and  accepted  -by  the  Secretary  of  the  Interior. 

The  Dubuque  and  Pacific  Bailroad  Company  filed  in  this  Department 
a  map  showing  the  definite  location  of  its  road  on  October  11,  and  the 
same  was  accepted  by  letter  of  October  13, 1856.  Said  map  has  since 
been  used  as  a  basis  for  the  adjustment  of  the  grant,  and  the  right  of 
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the  state  and  the  company  will  accordingly,  hereafter,  be  held  to  have 
attached  along  the  entire  road  October  13, 1856. 

The  records  show  that  the  tract  in  dispute  was  selected  as  swamp 
Febraary  21, 1859,  and  that  the  claim  of  the  State  ander  said  selection 
was  finally  rejected  on  February  26, 1878.  It  was  also  selected  under 
the  railroad  grant,  but  was  not  included  in  the  lists  approved  to  the 
State,  because  of  conflict  with  the  swamp  claim. 

The  tract  is  also  within  the  ten-mile  limits  of  the  grant  to  the  State 
by  act  of  May  12,  1864  (13  Stat.,  72)  for  the  Sioux  City  and  Saint 
Paul  Eailroad  Company,  but  said  company's  claim  was  rejected  Octo- 
ber 2, 1879,  and  it  took  no  api>eal. 

As  shown  by  the  facts  above  recited,  the  tract,  was  vacant  public 
land  at  the  date  the  grant  for  the  Dubuque  and  Pacific  Eailroad  Com- 
pany took  effect,  October  13, 1856,  and  it  passed  thereunder.  It  is  not 
subject  to  appropriation  under  the  laws  of  the  United  States,  and  the 
application  of  Carrahar  is  therefore  rejected,  subject  to  appeal  within 
sixty  days.  You  will  so  advise  him.  The  attorney  for  the  railroad 
company  will  be  advised  by  this  office. 


The  South  and  Nobth  Alabama  Eailboab  Company. 

The  granting  act  provides  that  the  rights  of  the  companies  to  the  lands  shall  attach 
'^  \vhen  the  lines  or  routes  of  said  roads  are  definitely  fixed",  bat  does  not  pro- 
vide for  the  filing  of  a  map  of  definite  location. 

Heldy  1,  that  the  lines  of  the  roads  are  to  be  regarded  as  definitely  fixed  on  the 
dates  that  the  maps  of  definite  location  were  filed  in  the  Land  Department,  and 
not  on  the  dates  that  they  were  fixed  on  the  surface  of  the  earth ;  2,  that  this 
company  is  not  entitled  under  the  act  of  June  22, 1874,  to  indemity  for  lands  npon 
which  the  entries  or  filings  of  settlers  were  allowed  prior  to  the  filing  of  said 
maps. 

Secretary  Teller  to  Commissioner  MoFarlandj  December  4, 1883. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  the  Soatb 
and  North  Alabama  Bailroad  Company  from  your  decision  of  July  15, 
1882.  rejecting  a  list  of  selections  aggregating  5,160  acres  filed  by  said 
company  March  7, 1882,  and  claimed  under  the  act  of  June  22, 1874. 

A  grant  of  lands  to  aid  in  the  construction  of  certain  railroads  vras 
made  by  Congress  June  3,  1856  (11  Stat.,  17),  to  the  State  of  Alabama, 
in  the  following  terms: 

That  there  be,  and  is  hereby,  granted  to  the  State  of  Alabama  •  •  • 
every  alternate  section  of  land,  designated  by  odd  numbers,  for  si^  sec- 
tions in  width  on  each  side  of  said  roads.  But  in  case  it  shall  appear 
that  the  United  States  have,  when  the  lines  or  routes  of  said  roads  are 
definitely  fixed,  sold  any  sections  or  any  parts  thereof,  granted  as  afore- 
said, or  that  the  right  of  pre-emption  has  attached  to  the  same,  then  it 
shall  be  lawful  for  any  agent  or  agents  to  be  appointed  by  thegovernorof 
said  State  to  select,  subject  to  the  approval  of  the  Secretary  of  the  In- 
terior, from  the  lands  of  the  United  States,  nearest  to  the  tiers  of  sec- 
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tioDS  above  specified,  so  mnch  land,  in  alternate  sections  or  parts  of 
sections,  as  shall  be  equal  to  sach  lands  as  the  United  States  have  sold 
or  otherwise  appropriated,  or  to  which  the  rights  of  preemption  have 
attached  as  aforesai<l :  Provided^  further ^  That  the  lands  hereby  granted, 
for  and  on  account  of  said  roads,  severally,  shall  be  exclusively  applied 
in  the  construction  of  that  road,  for  and  on  account  of  which  such  lands 
are  hereby  granted,  and  shall  be  disposed  of  only  as  the  work  pro- 
gresses, and  the  same  shall  be  applied  to  no  other  purpose  whatsoever. 

Among  the  roads  named  as  beneficiaries  under  the  foregoing  act  was 
one  designated  as  the  ^'Central  Railroad,  from  Montgomery  to  some 
point  on  the  Alabama  and  Tennessee  State  line  in  the  direction  to  Nash- 
ville, Tennessee;"  and  March  3, 1857,  Congress,  by  amendment  to  the 
original  act  (11  Stat.,  200),  substituted  for  the  language  used  therein 
to  describe  the  beneficiary,  '<  the  Tennessee  and  Alabama  Central  Bail* 
road.'^ 

The  act  of  June  3, 1856,  contained  a  provision  that,  if  any  of  the  roads 
were  not  completed  within  ten  years,  the  lands  remaining  unsold  should 
revert  to  the  United  States;  but  Congress,  March  3,  1871,  passed  an 
act  reviving  and  renewing  the  original  act  for  the  use  and  benefit  of  the 
South  and  !North  Alabama  Bailroad  Company,  subject  to  all  the  condi- 
tions and  restrictions  of  the  said  original  act. 

By  act  of  June  22, 1874  (18  Stat.,  194),  Congress  provided: 

That  in  the  adjustment  of  all  railroad  laud  grants,  whether  made 
directly  to  any  railroad  company,  or  to  any  State  for  railroad  purposes, 
if  any  of  the  lands  granted  be  found  in  the  ]K)Ssession  of  an  actual  settler 
whose  entry^  or  filing  has  been  allowed  under  the  pre-emption  or  home- 
stead laws  of  the  United  States  subsequent  to  the  time  at  which,  by 
the  decision  of  the  Land  OfQce,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lands,  the  grantees,  upon  a  proper  relinquish- 
ment of  the  lands  so  entered  or  filed  for,  shall  be  entitled  to  select  an 
equal  quantity  of  other  lands  in  lieu  thereof  from  any  of  the  public 
lands,  not  mineral,  and  within  the  limits  of  the  grant,  not  otherwise 
appropriated  at  the  date  of  selection,  to  which  they  shall  receive  title 
the  same  as  though  originally  granted. 

Under  the  act  last  quoted  the  selections  now  under  consideration 
were  made  by  the  South  and  IS'orth  Alabama  Bailroad  Company. 

It  will  be  observed  that  by  the  terms  of  the  original  grant  indemnity 
ifiras  provided  in  cases  where  it  appeared  that  lands  included  within  the 
grant  had  been  disposed  of  by  the  Government  prior  to  the  time  when 
the  line  of  the  road  was  *'  definitely  fixed  f  and  that  by  the  act  last 
quoted  indemnity  was  furnished  the  company  for  granted  lands  that 
had  been  entered  under  the  pre-emption  or  homestead  laws  after  the 
rights  of  the  road  had  attached,  in  consideration  of  a  relinquishment 
by  the  company  of  the  lands  so  entered. 

You  rejected  the  list  of  selections  made  by  the  company  because  you 
found  that  the  right  of  the  said  South  and  North  Alabama  Bailroad  had 
not  attached  to  the  lands  for  which  indemnity  was  asked,  prior  to  the 
allowance  of  the  entries  for  said  land. 

The  attorney  for  the  company  alleges  in  substance  that  you  erred  in 
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not  deciding  that  the  right  of  the  road  attached  to  the  odd-nnmbered 
sections  in  the  six-mile  limits  on  the  date  of  the  definite  location  of  the 
road  on  the  surface  of  the  earth  as  shown  by  the  map  of  definite  loca- 
tion, filed  in  the  General  Land  Office  July  26, 1871. 

An  examination  of  the  list  of  selections  shows  that  all  the.  entries  for 
w  hich  indemnity  is  claimed  were  allowed  prior  to  the  date  when  the 
map  of  definite  location  referred  to  above  was  filed.  But  it  is  strongly 
urged  on  behalf  of  the  company  that  for  the  purpose  of  ascertaining 
when  the  right  of  the  road  attached,  the  filing  of  said  map  should  not 
be  accepted  as  conclusive ;  that  such  fact  should  rather  be  determined 
by  an  inquiry  as  to  the  time  when  the  line  of  road  was  definitely  located 
upon  the  surface  of  the  earth.  With  this  object  in  view,  affidavits  of 
the  chief  engineer  of  the  road  have  been  submitted,  with  other  evidence 
of  a  similar  character,  to  establish  the  fact  that  the  line  of  said  road 
was  definitely  located  from  station  to  station,  as  shown  on  said  map,  at 
various  dates  prior  to  the  filing  of  said  map,  and  that  the  road  was 
definitely  located  on  the  ground  as  early  as  the  year  1863, 

The  map  heretofore  referred  to  bears  on  its  face  a  certificate  signed 
by  the  president  and  chief  engineer  of  the  South  and  Forth  Alabama 
Eailroad  Company,  as  follows : 

It  is  hereby  certified  that,  in  pursuance  of  the  act  of  the  legislative 
assembly  of  the  State  of  Alabama,  approved  February  8,  1856  (8),  en- 
titled an  act  to  vest  in  the  Tennessee  and  Alabama  Central  Eailroad 
Company  certain  lands  granted  by  Congress  in  trust  to  the  Srate  of 
Alabama  to  aid  in  the  construction  of  the  Tennessee  and  Alabama  Cen- 
tral Railroad,  this  map  shows  in  connection  with  the  public  surveys  the 
actually  surveyed  line  of  route  of  the  South  and  North  Alabama  Bail- 
road,  for  said  railroad  company,  as  successors  of  the  Tennessee  and  Ala- 
bama Central  Eailroad  Company,  from  Montgomery  to  Decatur  as  defi- 
nitely fixed,  in  compliance  with  the  act  of  Congress  approved  June  3, 
1856,  and  renewed  March  3, 1871,  and  in  pursuance  of  the  resolution  of 
the  board  of  directors  of  said  railroad  company,  passed  May  7, 1860, 
and  January  22, 1861,  and  May  30, 1871,  and  that  the  dates  of  the  field 
work  thereof  are  truly  indicated  along  the  line  from  station  to  station 
upon  this  map. 

Now  the  grant  of  lands  in  this  case  was  made  to  the  Tennessee  and 
Alabama  Central  Eailroad ;  and  that  road.  May  30, 1866,  filed  in  the 
General  Land  Office  a  map  showing  the  definite  location  of  said  road 
from  Decatur  on  the  north  to  Montevallo — now  Calera — on  the  south  j 
and  said  map  bears  on  its  margin  a -certificate  signed  by  the  president 
and  secretary  of  the  company,  in  the  following  language: 

By  a  resolution  of  the  board  of  directors  at  a  meeting  held  at  their 
office  on  the  22d  day  of  May,  1866,  the  line  as  located  by  John  T.  Mil- 
ner,  chief  engineer,  and  designated  on  the  accompanying  map,  wac^ 
adopted  as  the  final  location  of  the  Tennessee  and  Alabama  Central 
Eailroad.    Athens,  Alabama,  May  22, 1866. 

You  concluded,  after  an  examination  of  the  two  maps,  and  the  evi- 
dence borne  on  the  face  of  said  maps  as  to  the  action  of  said  Tennessee 
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and  Alabama  Central  and  its  saccessor,  the  South  and  iN'orth  Alabama 
Bailroad,  that  the  line  of  road  beloDging  to  the  same  was  definitely 
fixed  between  Decatur  and  Galera,  May  22, 1866,  and  between  Galcra 
and  Montgomery,  May  30, 1871.  But  it  is  urged  by  the  company  that, 
as  the  lands  in  question  lie  opposite  that  portion  of  the  road  last  desig- 
nated, the  map  of  1866  is  not  to  be  considered,  as  the  evidence  submit- 
ted with  the  map  of  1871  shows  said  portion  of  the  road  located  as 
early  as  1863.  I  see  no  reason,  however,  why  the  official  action  of  the 
company  in  1866  should  now  be  ignored  and  the  whole  question  as  to 
the  final  location  of  the  road  in  its  present  entirety  be  left  to  the  map 
of  1871  and  explanatory  parol  testimony. 

The  map  of  1866  shows,  according  to  the  solemn  declaration  of  the  of- 
ficers of  the  road  at  that  time,  that  the  line  of  the  Tennessee  and  Ala- 
bama Central  Railroad  was  finally  located  on  the  route  shown  thereon, 
in  accordance  with  a  resolution  adopted  by  the  board  of  directors  of 
said  company,  May  22, 1866;  but  as  said  map  does  not  show  any  loca- 
tion of  the  road  south  of  Calera,  the  conclusion  is  irresistible  that  the 
line  between  Calera  and  Montgomery  had  not  been  adopted  by  said 
company  as  late  as  May  22, 1866,  and  that  the  adoption  of  the  resolution 
of  May  30, 1871,  by  the  South  and  North  Alabama  Eailroad  Company, 
after  the  passage  of  the  reviving  act,  which  declared  the  final  location 
of  the  road  from  Decatur  to  Montgomery,  is  the  best  evidence  of  the 
time  when  the  route  was  definitely  fixed  between  Calera  and  Montgom- 
ery, so  far  as  the  acts  of  the  two  companies  are  concerned  prior  to  the 
filing  of  said  maps. 

When  did  the  rights  of  the  road  attach  to  the  lands  embraced  within 
the  grantf 

The  grant  was  in  presentij  only  requiring  a  definite  location  of  the 
line  of  road  to  give  it  precision,  and  thus  carry  by  its  terms  the  granted 
lands;  hence  the  inquiry  as  to  the  time  when  the  right  of  the  road  at- 
tached can  only  be  answered  by  ascertaining  when  the  line  of  said 
road  was  definitely  fixed. 

It  is  immaterial  whether  a  map  of  definite  location  is  required  by  the 
express  terms  of  the  act,  for  the  act  can  take  effect  upon  no  land  until 
such  time  as  the  line  of  road  may  be  so  fixed  as  to  bring  into  operation 
the  force  of  the  grant  upon  the  lands  lying  within  the  specified  limits; 
and  for  the  purpose  of  showing  the  line  thus  definitely  fixed  a  map 
most  be  prepared  setting  forth  the  actual  survey  of  such  line  as  finally 
adopted  by  the  company. 

By  the  act  of  March  6, 1820  (3  Stat.,  645),  Congress  provided  for  the 
admission  of  Missouri  into  the  Union,  and,  among  other  regulations, 
enacted — 

That  four  entire  sections  of  land  be,  and  the  same  are  hereby,  granted 
to  said  State  for  the  purpose  of  fixing  the  seat  of  Government  thereon, 
which  said  sections  shall,  under  direction  of  the  legislature  of  said 
State,  be  located  as  near  as  may  be  in  one  body,  at  any  time,  in  such 
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townships  and  ranges  as  the  legislature  aforesaid  may  select^  on  any  of 
the  public  lands  of  the  United  States. 

In  Lessiear  v.  Price  (12  Iloward,  59),  the  operation  of  said  act  was 
considered,  and  the  coart  held — ^following  Batherford  v.  Greene's  heirs 
(2  Wheatou,  196) — that  the  grant  to  the  State  of  Missouri  was  a  pres- 
ent grant,  and  the  selection  made  by  the  State,  and  notice  of  such  loca- 
tion to  the  surveyor- general,  and  the  register  of  the  district  where  the 
land  lay,  gave  precision  to  the  title  and  attached  it  to  the  land  selected. 

In  Van  Wyck  v.  Knevals  (106  U.  S.,  360),  the  court  said : 

The  route  must  be  considered  as  definitely  fixed  when  it  has  ceased 
to  be  the  subject  of  change  at  the  volition  of  the  company.  Until  the 
map  is  filed  with  the  Secretary  of  the  Interior  the  company  is  at  liberty 
to  adopt  such  a  route  as  it  may  deem  best,  after  an  examination  of  the 
ground  has  disclosed  the  feasibility  and  advantages  of  difiTtrent  lines. 
But  when  a  route  is  adopted  by  the  company,  and  a  map  designating 
it  is  filed  with  the  Secretary  of  the  Interior  and  accepted  by  that  officer, 
the  route  is  established;  it  is,  in  the  language  of  the  act,  '^definitely 
fixed,"  and  cannot  be  the  subject  of  future  change,  so  as  to  affect  the 
grant,  except  upon  legislative  consent. 

It  will  be  observed  that  in  the  opinion  of  the  highest  judicial  au- 
thority, where  some  act  is  necessary  on  the  part  of  the  grantee  to  give 
precision  to  a  grant,  such  grant  is  held  to  take  effect  from  the  time 
when  notice  of  the  performance  of  such  act  is  brought  home  to  the 
grantor,  and  not  before. 

I  am  of  the  opinion  that  the  grant  in  this  case  took  effect  on  the  lands 
lying  between  Decatur  and  Galera  on  May  30, 1866,  and  on  the  lauds 
lying  between  Galera  and  Montgomery  on  July  26, 1871 — the  dates  re- 
spectively when  the  said  maps  of  definite  location  were  filed. 

With  the  modification  indicated,  your  decision,  therefore,  rejecting 
said  list  of  selections^  is  affirmed. 


WooLF  v.  Genteal  Pacific  Bailboad  Gompany. 

Under  the  role  in  Van  Wyck  v.  Knevals,  it  is  held  that  the  right  of  said  company  to 
land  within  its  limits  attached  October  20, 1868,  the  date  when  its  map  of  definite 
location  filed  in  the  Department  was  accepted  by  the  Secretary  of  the  Interior, 
instead  of  at  the  date  of  adoption  and  certification  of  said  map  by  the  officers  of 
the  company,  as  formerly  held. 

Acting  Commissioner  Harrison  to  register  and  receiver^  Salt  Lake  City^ 

Utah,  December  15, 1883. 

Gentlemen:  I  have  considered  final  homestead  entry  Ko.  1,499, 
dated  April  8, 1881  (original  ^o.  2,379,  October  8, 1875),  in  the  name  of 
Absalom  Woolf,  covering  the  S.  J  NE.  i  and  SB.  J  NW.  J  and  lot  2, 
Sec.  7,  T.  12  N.,  R.  1  E. 

The  tracts  in  question  are  within  the  twenty-mile  (granted)  limits  of 
the  grant  to  the  Central  Pacific  Railroad  Gompany  (act  of  Jaly  1, 1862,12 
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Stat.,  p.  489,  and  July  2, 1864, 13  Stat,  p.  356),  the  right  of  which  has 
been  heretofore  held  to  have  attached  apon  the  adoption  and  certifica- 
tion of  the  map  of  definite  location  by  the  officers  of  the  company,  July 
18, 1868,  but  under  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Van  Wyck  r.  Elnevals,  it  is  now  held  that  the 
company's  right  attached  when  the  route  had  ceased  to  be  subject  to 
change  at  the  volition  of  the  company,  which  was  upon  the  receipt  and 
approval  of  map  of  definite  location  by  the  honorable  Secretary  of  the 
Interior,  October  20, 1868,  and  your  action  will  hereafter  be  governed 
accordingly  in  cases  involving  lands  within  the  limits  of  the  grant  to 
the  company  named.  The  records  of  this  office  show  that  one  Seuel 
Lamb  filed  declaratory  statement  Ko.  1,426,  June  8, 1869,  alleging  set- 
tlement October  1, 1863,  on  the  NE.  J  of  the  section  specified,  and  that 
the  SE.  J,  N  W.  i,  and  lot  2  of  said  section  was  covered  by  declaratory 
statement  No.  1,437,  filed  by  one  William  Gibson  June  8, 1869,  alleg- 
ing settlement  November  26, 1862,  which  was  relinquished  May  10, 1872; 
also,  that  the  S.  J  NE.  J  and  SE.  J,  NW.  J  was  covered  by  declaratory 
statement  No.  3,298,  in  the  name  of  Homer  Brown,  filed  June  3,  and 
alleging  settlement  March  3, 1872. 

It  will  be  necessary  in  this  case  to  order  a  hearing  for  the  purpose  of 
ascertaining  the  true  status  of  the  land  at  the  date  of  attachment  of 
the  company's  right,  October  20, 1868. 

Let  your  inquiries  be  directed  to  the  personal  qualifications,  date  of 
settlement,  duration  of  residence,  and  nature  and  extent  of  improve- 
ments of  the  parties  claiming  the  land  at  said  date. 

Give  due  notice  to  all  parties  in  interest  of  the  time  and  place  of  said 
hearing,  and  at  its  conclusion  transmit  the  testimony  taken  thereat,  to- 
gether with  your  joint  opinion  thereon,  to  this  office. 

The  resident  attorney  of  the  railroad  company  will  be  notified  hereof 
by  this  office. 


iv.— fosfeituse. 
Centbal  Pacipio  Eatlboad  Company,  Suogessob  to  Oalipob- 

NIA  AND  OBEGON  BAILBOAD  COMPANY. 

Though  this  road  has  not  been  completed  within  the  time  prescribed  by  law,  and 
though  the  granting  act  provides  for  a  forfeiture  of  the  unpatented  lands  on  fail- 
ure to  so  complete  it,  it  is  held  that,  as  Congress  has  failed  to  declare  the  for- 
feiture, patents  must  issue  for  the  granted  lands  as  they  are  earned  by  the  con- 
straction  and  acceptance  of  portions  of  the  road. 

Secretary  Teller  to  Commissumer  McFarlandj  May  26, 1883. 

Sib:  In  Jane  1880,  the  Central  Pacific  Bailroad  Company,  successor 
to  the  California  and  Oregon  Bailroad  Company,  made  application  to  the 
local  office  at  Marysville,  Cal.,  to  select  in  list  No.  11,  the  S.  i  of  Sec. 
11,  all  of  Becfiu  13  and  23,  the  E.  i  of  Sec  15,  the  N.  i  and  the  S  W.  i  of  Sec. 
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25,  and  the  E.  i  of  Sec.  27,  T.  16  N.,  R.  1 E.,  under  the  grant  of  Jaly  25, 1866 
(14  Stat.,  239),  and  the  amendatory  act  of  June  25,  1868  (15  Stat.,  80). 

These  lands  lie  opposite  the  completed  section  of  said  road. 

The  local  oiticers  denied  the  application  upon  the  ground  that  the  sur- 
veys were  not  then  completed. 

The  surveys  having  been  completed,  the  company  applied  to  your 
office  October  10, 1881,  asking  that  you  direct  the  local  officers  to  accept 
the  fees  and  certify  the  list.  You,  by  letter  of  December  15, 1881,  re- 
fused the  request,  for  the  reason  that  the  company  had  not  completed 
its  road  within  the  time  limited  by  the  granting  act  and  the  act  amend- 
atory thereof. 

March  1, 1882,  you  denied  an  application  for  a  reconsideration  of  your 
said  decision,  and  the  company  thereupon  brought  appeal  to  this  De- 
partment. 

The  original  act  required  the  whole  of  said  road  to  be  completed  '*•  on 
or  before  the  1st  day  of  July,  1875."  The  amendatory  act  extended  the 
time  for  completing  the  whole  road  to  July  1, 1880. 

The  road  opposite  the  lands  in  question  was  definitely  located  Sep- 
tember 13, 1867,  and  the  granted  lands  were  ordered  to  be  withdrawn 
!November  25,  same  year. 

The  first  77.6  miles  were  reported  to  the  President  as  completed  Jan- 
uary 3, 1871,  and  the  same  having  been  accepted  by  him  he  ordered 
patents  to  be  issued  to  the  company  for  lands  due  on  account  of  such 
construction. 

The  road  has  not  been  completed,  and  the  time  fixed  by  the  acts  for 
its  completion,  as  before  recited,  expired  July  1, 1880. 

A  large  amount  of  land  had  been  patented  to  said  company  on  account 
of  such  construction  before  the  time  had  expired  for  the  completion  of 
the  whole  road,  and  the  land  now  in  question  would  probably  hare  been 
patented  in  like  manner  but  for  the  want  of  the  necessary  Government 
surveys. 

Section  4  of  the  act  provides  that — 

If  it  shall  appear  that  twenty  consecutive  miles  of  railroad  and  tele- 
graph shall  have  been  completed  and  equipped  in  all  respects  as  re- 
quiied  oy  this  act  •  •  ♦  patents  shall  issue  •  •  •  for  the 
lands  hereinbefore  granted,  to  the  extent  of  and  coterminous  with  the 
completed  section. 

Section  8  provides  that  in  case  the  company  shall  not  complete  the 
road  within  the  time  mentioned,  the  "act  shall  become  null  and  void 
and  all  lands  not  conveyed  by  patent  to  said  company  or  companies,  as 
the  case  may  be,  at  the  date  of  any  such  failure,  shall  revert  to  the 
United  States." 

It  is  because  of  this  supposed  prohibition  that  you  decline  to  issue 
the  patents  for  which  application  is  now  made. 

This  leads  me  to  an  examination  of  the  decisions  bearing  upon  the 
question. 
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In  the  case  of  Scbulenbcrg  v.  Harriman  (21  Wall.,  44),  the  land  grant 
to  the  State  of  WiscousiD,  to  aid  in  the  construction  of  railroads  within 
that  State,  was  under  consideration.  The  forfeiture  clause  in  that  grant 
was:  y 

If  said  road  is  not  completed  within  ten  years  no  further  sales  shall 
be  made  and  the  lands  unsold  shall  revert  to  the  United  States. 

That  grant,  like  the  one  under  consideration,  was  a  present  grant, 
and  it  was  held  that  the  clause  cited  was  a  condition  subsequent,  the 
non-performance  of  which  no  one  but  the  grantor  could  take  advantage 
of,  and  that  if  the  condition  be  not  enforced  by  legislative  or  judicial 
action  <Hhe  power  to  sell  continues  as  before  its  breach,  limited  only  by 
the  objects  of  the  grant  and  the  manner  of  sale  prescribed  in  the  act." 

This  doctrine  has  not  been  departed  from,  but  was  reaffirmed  in  Van 
Wyck  V.  Knevals  (106  U.  S.,  360),  decided  at  the  last  term  of  the  Su- 
preme Gourt.    The  forfeiture  clause  there  under  consideration  was: 

That  if  said  road  is  not  completed  within  ten  years  from  the  date  of 
the  acceptance  of  the  grant  hereinbefore  made,  the  lands  remaining  un- 
patented shaU  revert  to  the  United  States. 

The  court  cite  with  approval  the  case  of  Schulenberg  v.  Harriman 
{supra)^  and  say : 

If  the  whole  of  the  proposed  road  has  not  been  completed  any  forfeit- 
ure thereon  can  be  asserted  only  by  the  grantor,  the  United  Staces, 
through  judicial  proceedings  or  through  the  action  of  Congress. 

In  the  grant  now  under  consideration,  the  additional  words,  not 
usually  found  in  the  forfeiture  clause  of  railroad  grants,  are  that  the 
^^  act  shall  be  null  and  void." 

It  will  be  found  upon  examination  that  the  use  of  these  words  adds 
nothing  to  the  legal  effect  of  the  forfeiture  clause.  The  necessity  of 
legislative  or  judicial  action  still  remains  in  order  to  declare  the  for- 
feiture. 

In  Schulenberg  v.  Harriman  it  was  held  that  the  provision  ^^  that  all 
lands  remaining  unsold  after  ten  years  shall  revert  to  the  United  States 
if  the  road  is  not  then  completed,"  is  no  more  than  a  provision  that  the 
grant  shall  be  void  if  a  condition  subsequent  be  not  performed. 

The  grant  under  consideration  in  that  case  had  been  made  to  the 
State  of  Wisconsin  to  aid  in  the  construction  of  railroads  in  that  State. 
Ko  part  of  the  particular  road  for  which  the  grant  was  claimed  had 
been  constructed,  and  the  time  within  which  it  was  to  be  built  had 
long  since  expired.  The  court  held  that  when  the  grant  on  condition 
proceeded  from  the  Government  it  bound  the  Government  like  any 
other  grantor ;  that  if  the  Government  does  not  see  fit  to  enforce  the 
forfeiture  "  the  title  remains  unimpaired  in  the  grantee  •  •  •  as 
completely  as  it  existed  on  the  day  when  the  title  by  location  of  the 
route  of  the  road  acquired  precision  and  became  attached  to  the  adjoin- 
ing alternate  sections." 

This  case  was  decided  by  the  Supreme  Court  of  the  United  States 
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more  than  eight  years  ago,  and  since  then  has  been  the  law  of  all  the 
State  and  Federal  coarts.  The  attention  of  Congress  has  been  repeat- 
edly called  to  the  effect  of  the  decision,  but  no  action  has  been  taken 
by  that  body,  and  it  must  be  presumed  that  Congress  intends  that  the 
land  grant  companies  shall  have  the  benefit  of  the  decision. 

At  all  events  these  decisions  bind  the  Land  Department,  and  rule 
and  control  its  action,  leaving  it  in  this  respect  without  discretion  or 
power. 

In  the  case  under  consideration  there  seems  to  be  no  course  left 
except  to  issue  patents  for  the  granted  lands  as  earned  by  the  construc- 
tion and  acceptance  of  a  portion  of  the  road  in  the  manner  specified  in 
the  act,  although  the  entire  road  has  not  been  completed  within  the 
time  named  in  the  act. 

I  therefore  reverse  your  decision  and  direct  that  patents  be  issued  for 
the  lands  in  question. 


v.— HOMESTEADS. 

patent^certification. 
The  Southebn  Minnesota  Bailway  Extension  Company 

V,  KlJFNEB. 

A  patent  is  not  necessary  for  tlie  purpose  of  vesting  title  in  the  company  ;  bat  title 
vests  by  virtue  of  the  grant  and  the  act  of  certification  of  the  land  to  the  State 
for  the  use  of  the  company. 

The  tifcle  having  thus  passed,  the  land  in  question,  which  is  in  the  granted  limits, 
was  not  subject  to  the  homestead  entry. 

Secretary  Teller  to  OommissioTier  McFarland^  October  22, 1883. 

Sib  :  I  have  considered  the  case  of  the  Southern  MiDuesota  Bailway 
Extension  Company  v.  Aagnstine  Kiifner,  involving  title  to  the  ]^W.  ^ 
of  Sec.  17,  T.  104,  R.  24,  Worthington,  Minn.,  on  appeal  by  said  com- 
pany from  yonr  decision  of  March  31, 1883,  x>ermitting  Kiifner  to  make 
homestead  entry  of  said  tract. 

The  land  described  is  within  the  ten  mile  or  primary  limits  of  the  grant 
by  the  act  of  Jnly  4, 1866  (14  Stat.,  87),  makiug  an  additional  grant  of 
lands  to  said  State  to  aid  in  the  constraction  of  railroads  therein.  The 
grant  was  accepted  by  the  State  February  26, 1867,  at  which  time  it 
became  effective. 

May  24, 1864,  J.  H.  Hovey  made  homestead  entry  1,773,  of  the  tract 
in  question,  which  remained  intact  until  March  27, 1872,  when  it  was 
canceled. 

The  following  facts  appear  from  the  final  homestead  proofs  tendered 
and  submitted  with  the  record,  viz : 

Kufner  settled  upon  the  land  in  October,  1867,  and  since  then  has  re- 
sided upon  and  cultivated  the  same.    His  improvements  thereon  are 
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valaed  at  $700.  Id  Jane,  1872,  he  applied  to  enter  the  land  as  a  home- 
stead, and  paid  $18  for  fees  and  commissions.  The  local  officers  in- 
formed him  that  they  would  send  him  a  receipt  as  soon  as  Hovey's  en- 
try was  canceled.  Some  months  after  paying  sach  fees,  not  receiving 
the  receipt,  he  wrote  to  yoar  office,  and  in  reply  was  informed  that  the 
land  had  been  awarded  to  said  company. 

March  6, 1876,  the  tract  was  certified  to  the  State  of  Minnesota  for 
the  benefit  of  the  railroad  above  named.  ' 

You  hold  that  the  certification  was  erroneous,  because  Hovey^s  entry 
excepted  the  land  from  the  operation  of  the  grant,  and  that  since  the 
land  must  be  conveyed  by  patent  it  is  still  under  the  control  of  the 
Land  Department ;  and  direct  that  Kiifuer  be  allowed  to  make  complete 
final  homestead  proofs. 

The  case  thus  presents  for  my  consideration  two  important  questions : 

First,  Was  a  patent  necessary  for  the  purpose  of  vesting  title,  or  did 
the  title  by  virtae  of  the  grant  and  the  act  of  certification  pass  to  the 
State  for  the  use  of  said  company  t 

Second.  The  land  having  been  awarded  to  the  company  and  certified 
to  the  State  in  1876,  should  your  office,  upon  the  facts  disclosed  by  the 
record,  now  proceed  to  make  another  adjudication  and  disposition  of 
the  land  t 

The  language  of  the  grant  before  cited  is  that  of  a  present  grant: 
"That  there  be,  and  w  hereby^  granted  to  the  State  of  Minnesota.'^ 

The  general  rule  undoubtedly  is,  that  title  to  the  public  lands  of  the 
United  States  shall  pass  only  by  patent. 

Probably  the  most  marked  exception  to  that  rule  is  that  of  a  Con- 
gressional grant  in  presentL 
-  In  Wilcox  V,  Jackson  (13  Pet.,  616),  the  court  say : 

We  think  it  unnecessary  to  go  into  a  detailed  examination  of  the 
various  acts  of  Congress  for  the  purpose  of  showing  what  we  consider 
to  be  true  in  regard  to  the  public  lands,  that,  with  the  exception  of  a 
few  cases,  nothing  but  a  patent  passes  a  perfect  and  consummate  title. 
One  class  of  cases  to  be  excepted  is  where  an  act  of  Congress  grants 
land,  as  is  sometimes  done,  in  words  of  present  grant. 

When  the  language  imports  a  present  grant  it  is  well  settled  that 
the  title  passes  by  the  act  and  attaches  to  the  grant,  and  such  title 
becomes  complete  and  perfect  when  precision  and  identity  are  given  to 
the  particular  tract  by  selection  or  location  of  the  land.  (Butherford 
V,  Greene  Heirs,  2  Wheaton,195;  Schulenberg  t?.  Harriman,  21  Wall., 
44;  Missouri,  &c..  Bail  way  Company  v,  Kansas,  &c.,  Railway  Company, 
97  U.  S.,  49L) 

.^  _  Although  the  grant  is  a  present  one,  it  is  undoubtedly  competent  for 
Congress  to  put  a  limitation  upon  the  title,  and  direct  at  what  time  and 
in  what  manner  it  should  vest. 

It  becomes  necessary,  therefore,  to  examine  the  acts  relating  to  the 
grant  in  question,  for  the  purpose  of  ascertaining  whether  there  are  any 
provisions  restraining  the  operation  of  the  words  of  present  grant. 
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Section  4  of  the  act  of  July  4, 1866,  provides — 

That  the  lauds  hereby  granted  shall  be  disposed  of  by  said  State 
for  the  purposes  aforesaid  only,  and  iu  manner  following,  namely : 
When  the  governor  of  said  State  shall  certify  to  the  Secretary  of  the 
Interior  that  any  section  of  10  consecutive  miles  of  road  is  complete<l, 
in  a  good,  substantial,  and  workmanlike  manner,  as  a  first-class  rail- 
road, then  the  Secretary  of  the  Interior  shall  issue  to  the  State  patents 
for  all  the  lands  in  alternate  sections,  or  parts  of  sections,  designated 
by  odd  numbers,  situated  within  20  miles  of  the  road  so  completed  and 
lying  conterminous  to  said  completed  section  of  10  miles,  and  not  ex- 
ceeding one  hundred  sections,  for  the  benefit  of  the  road  having  com- 
pleted the  10  consecutive  miles  as  aforesaid.  •  •  •  When  the 
governor  of  said  State  shall  certify  that  another  section  of  10  consecu- 
tive miles  shall  have  been  completed  as  aforesaid,  then  the  Secretary 
of  the  Interior  shall  issue  patents  to  said  State  in  like  manner  for  a  like 
number;  and  when  certificates  of  the  completion  of  additional  sections 
of  10  consecutive  miles  of  said  roads  are  from  time  to  time  made  a^ 
aforesaid,  additional  sections  of  lands  shall  be  patented  as  aforesaid, 
until  said  roads  are  completed,  when  the  whole  of  the  lands  hereby 
granted  shall  be  patented  to  the  State  for  the  uses  aforesaid,  and  none 
other:  Provided^  That  if  said  roads  are  not  completed  within  ten  years 
from  the  acceptance  of  this  grant,  the  said  lauds  hereby  granted,  and 
not  patented,  shall  revert  to  the  United  States. 

I  do  not  mean  to  be  understood  as  expressing  the  opinion  that  the 
title  would  not,  in  any  instance,  pass  by  a  Congressional  grant  in  pre- 
8entiy  although  the  act  might  provide  for  the  issuing  of  patents.  Such 
a  provision,  which  would  have  the  etfect  to  place  in  the  hands  of  the 
grantee  evidence  by  patent  of  title,  would  not  necessarily  be  inconsistent 
with  the  intention  of  Congress  to  pass  the  title  by  the  act  itself. 

On  the  13th  day  of  July,  1866,  Congress  passed  a  further  "  act  relat- 
ing to  lands  granted  to  the  State  of  Minnesota  to  aid  in  constructing 
railroads''  (14  Stat.,  97).    Section  3  of  that  act  provides — 

That  all  lands  heretofore  granted  to  the  Territory  and  State  of  Minne- 
sota to  aid  in  the  construction  of  railroads^  shall  be  certified  to  said 
State  by  the  Secretary  of  the  Interior,  from  time  to  time,  whenever  any 
of  said  roads  shall  be  definitely  located,  and  shall  be  disposed  of  by  said 
State  in  the  manner  and  upon  the  conditions  provided  iu  the  particular 
act  granting  the  same,  as  modified  by  the  provisions  of  this  act. 

Section  5  provides — 

That  so  much  of  any  act  as  conflicts  with  the  provisions  of  this  act 
is  hereby  repealed. 

This  act  contains  no  provisions  relating  to  the  issuing  of  patents  for 
the  granted  lands,  but  provides  that  the  Secretary  of  the  Interior  shall 
certify  to  the  State  the  lands  granted.  The  former  act  contained  no 
provisions  for  certifying  the  lands  to  the  States. 

When  it  is  remembered  that  the  certification  of  lands  by  the  Secre- 
tary of  the  Interior  to  the  grantee  has  long  been  recognized  as  a  mode 
of  conveyance,  and  that  such  certificates  have  been  regarded  and  treated 
as  a  sufficient  conveyance  and  transfer  of  title  (a  fact  which  was  well 
known  to  Congress),  it  can  hardly  be  doubted  that  it  was  the  intention 
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of  that  body  to  substitute  that  mode  of  transfer  in  place  of  conveyance 
by  patent  as  provided  in  the  act  of  July  4. 

In  the  case  of  the  land  grants  to  the  State  of  Minnesota  for  the  benefit 
of  the  railroads,  both  parties  have  for  many  years  treated  the  certifica- 
tion of  the  lands  to  the  State  as  conveying  the  title ;  and  acting  upon 
the  belief  that  such  act  conveyed  the  title^  the  lands  have  been  gen- 
erally disposed  of,  and  are  now  in  the  hands  of  innocent  purchasers. 

Section  3  of  the  act  of  July  13,  before  cited,  clearly  gave  to  the  State 
the  right  to  dispose  of  the  lands  when  certified  to  the  State  by  the  Sec- 
retary of  the  Interior.  They  were  indeed  to  be  "  disposed  of  by  said 
State  in  the  manner  and  upon  the  conditions  provided  in  the  particular 
act  granting  the  same ;"  but  the  power  to  dispose  of  them  upon  such 
conditions  after  being  certified  to  the  State  was  clearly  recognized  by 
the  act.  The  lands  were  to  be  certified  from  time  to  time,  whenever 
any  of  the  roads  were  definitely  located ;  but  there  was  no  condition 
like  that  of  first  receiving  patents  imposed  upon  the  power  of  the  State 
to  convey  after  the  lands  were  so  certified.  And  no  such  conditions 
can  be  imported  into  the  statute. 

So  much  of  any  aet  as  was  in  confiict  with  the  act  of  July  13  was 
thereby  repealed.  When,  therefore,  that  act  provided  for  the  well  recog- 
nized mode  of  conveyance  of  railroad  lands  by  certification,  it  repealed 
the  provision  in  the  act  of  July  4,  to  the  effect  that  the  Secretary  should 
issue  patents  to  the  State  for  the  granted  lands.  Since  it  was  unneces- 
sary that  the  lands  should  be  both  certified  and  patented,  the  mode  pro- 
vided by  the  latter  act  was  suflBcient  to  convey  the  title  to  the  State. 

Prior  to  the  act  of  March  3, 1865  (13  Stat.,  626),  the  power  of  disposal 
as  to  lands  granted  to  Minnesota,  as  in  other  States,  was  governed 
by  the  specific  provisions  of  March  3, 1857  (11  Stat.,  195),  and  similar  in 
the  various  granting  acts.  This  was  that,  upon  completion  of  specific 
sections  of  road,  a  quantity  of  land,  within  certain  prescribed  limits, 
^'  may  be  sold."  This  was  the  law  of  the  railroad  system  of  grants,  and 
certification  was  the  uniform  mode  of  identification. 

By  the  act  of  March  3,  1865,  that  system  as  to  Minnesota  was 
changed,  and  the  new  method  of  disposal  was  declared  to  be  by  the  re- 
ceipt of  patents  from  the  Secretary  of  the  Interior ;  nothing  whatever 
being  provided  as  to  sale  of  lands  by  the  State.  The  act  of  July  4, 
1866,  was  expressed  in  nearly  identical  terms  as  to  this  disposal. 

But  this  new  enactment  manifestly  was  no  law  for  disposal  by  the 
State,  and  only  operated  to  complete  the  evidence  of  title  in  the  State, 
and  identify  the  lands  by  the  issue  of  patent.  It  involved  itself  within 
itself,  and  gave  no  direction  whatever  as  to  the  manner  of  disposal. 

Tbe  act  of  July  13, 1866,  on  the  contrary,  did  provide  for  a  power  in 
the  State  to  be  exercised  by  the  State,  and  not  by  the  Secretary  of  the 
Interior;  and  this  power  was  expressly  recognized  to  take  eflect  after 
definite  location  and  identification  of  the  lauds,  not  by  patent,  but  by 
certification ;  and  the  language  used,  namely,  ^'  the  quantity  author- 
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ized  to  be  sold,''  indicates  that  it  was  the  identical  castomary  mode 
recognized  in  the  original  acts  of  1857,  shorn  and  released  from  the 
restrictions  of  the  provisions  of  the  acts  relating  to  patents.  In  both 
provisos  to  section  3  the  disposal  is  clearly  designated  as  a  sale  of 
lands — not  the  receipt  of  patents  therefor. 

And  in  section  4  the  limitation  is  extended  to  a  farther  restriction  to 
the  effect  that  granted  lands  in  place  shoald  not  be  so  disposed  of,  that 
is,  ^^  sold,"  until  completion  of  the  conterminous  portions  of  the  road. 

The  act  of  Angust  3, 1854  (10  Stat,  346;  section  2449,  Rev.  Stat.), 
provided — 

That  in  all  cases  where  lands  have  been,  or  shall  hereafter  be,  granted 
by  any  law  of  Congress  to  any  one  of  the  States  or  Territories,  and 
where  said  law  does  not  convey  the  fee-simple  title  of  such  lamls  or  re- 
quire patents  to  be  issued  therefor,  the  lists  of  such  lands  which  have 
been,  or  may  hereafter  be  certified  by  the  Commissioner  of  the  General 
Land  Office  under  the  seal  of  said  office,  either  as  originals,  or  copies 
of  the  originals  or  records,  shall  be  regarded  afi  conveying  the  fee  sim- 
ple of  all  the  lands  embraced  in  such  lists  that  are  of  the  character  con- 
templated by  such  act  of  Congress  and  intended  to  be  granted  thereby. 

Such  was  the  general  law  applicable  to  grants  to  States  of  the  char- 
acter of  the  grant  under  consideration  when,  July  13, 1866,  Congress 
amended  the  act  relating  to  lands  granted  to  the  State  of  Minnesota,  in 
the  manner  before  stated,  leaving  out  of  the  amendment  the  provision 
for  patents,  and  providing  only  for  certifying  the  lands.  When  we 
apply  to  sach  amendment,  as  we  must,  the  general  law  existing  at  the 
time  applicable  thereto,  we  find  that  such  general  law  and  the  amend- 
ment are  in  complete  harmony,  and  taken  together  they  make  the  title 
perfect  by  the  mode  of  certifying  the  lands. 

As  bearing  upon  such  of  the  questions  discussed,  I  refer  to  a  few 
authorities  in  the  Federal  courts  by  which  it  will,  I  think,  be  seen  that 
the  view  I  have  taken  of  the  case  under  consideration  is  sustained.  In 
Hedrick  v.  Hughes  there  had  been  a  selection  of  land  for  the  State  of 
Missouri,  in  place  of  part  of  section  16,  which  had  been  disposed  of. 
The  selection  had  been  entered  upon  the  books  of  the  register  of  the 
land  office.  It  was  held  that  such  selection  and  entry  vested  the  title 
of  the  substituted  land  in  the  State.    Upon  this  point  the  court  said: 

No  patent  was  necessary  for  the  substituted  lots  any  more  than  for 
the  sixteenth  section  itself,  had  that  been  undisposed  of.  The  things  to 
be  done  in  order  to  vest  title  in  the  State  were  certain  acts  of  the  regis- 
ter and  receiver.  The  essential  thing  was  the  selection  of  the  land. 
(15  Wall.,  129.) 

The  act  of  February  17, 1816  (3  Stat.,  211),  for  the  relief  of  certain  in- 
habitants of  Missouri  who  had  suffered  by  earthquakes,  provided  that 
the  person  or  persons  whose  lands  had  been  materially  injured  by  earth- 
quakes might  make  a  location  on  the  public  lands  of  a  like  amount  not 
exceeding  160  acres.  Notwithstanding  the  act  provided  for  the  issaiug 
of  patents  on  certificates,  it  was  held  that  the  title  became  complete 
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when  the  location  was  made  and  a  plat  and  certificate  of  sorvey  of  the 

land  selected  was  filed  and  recorded  in  the  recorder's  office.    (Lessieur 

r.  Price,  12  How.,  59.) 

In  Drury  v.  Hollenbeck,  eighth  circuit,  Judge  Dillon,  in  construing 

the  act  of  May  15, 1S56  (11  Stat,  9),  making  a  grant  to  Iowa  to  aid  in 

the  construction  of  railroads  in  that  State,  held  that : 

The  tract  in  question  was  within  the  terms  of  the  act  of  1856,  and 
when  it  was  selected  and  the  selection  approved  and  certified  by  the 
Commissioner  of  the  Oeneral  Land  Office,  the  title  became  perfect  in 
the  State. 

The  lands  having  been  thus  conveyed,  all  control  of  the  Executive 
Department  over  the  title  thereafter  ceased.  (Moore  v.  Bobbins,  6  Otto, 
630.) 

Upon  the  second  proposition  presented  by  this  case  I  deem  it  only 
necessary  to  say  that,  it  having  been  determined  and  adjudged  by  the 
Department,  as  long  ago  as  1876,  that  the  land  in  question  passed  to 
the  State  by  virtue  of  the  grant,  and  it  having  been  so  certified,  the 
Department  cannot  now  proceed  to  make  another  adjudication  and  dis- 
position of  the  land,  even  if  the  naked  title  did  not  pass  by  the  act  of 
certification. 

It  is  not  claimed  that  there  was  any  mistake  or  fraud  in  certifying 
said  land  to  the  State.  Such  certification  was  in  accordance  with  the 
decisions  and  rulings  then  prevailing  in  your  office  and  this  Depart- 
ment. Gases  so  adjudicated  cannot  be  reopened  and  another  disposi- 
tion be  made  of  the  lands  because  a  different  rule  may  be  found  to  pre- 
vail at  a  subsequent  time.  (Thomas  v.  Saint  Joseph  and  Denver  City 
Railroad  Company,  4  0.  L.  O.,  119;  Perkins  v.  Central  Pacific  Hailroad 
Company,  9  16.,  201.)  The  lands  havingbeen  certified  to  the  State,  such 
certification  was  evidence  that  the  State  was  entitled  to  patents,  if 
patents  were  necessary  in  order  to  convey  the  title.  In  such  case  it 
would  clearly  be  the  duty  of  this  Department  to  issue  the  patents,  and 
when  issued  they  would  by  relation  take  effect  as  of  the  date  of  the 
certification  and  cut  off  all  intervening  claims.  (Shepley  v.  Cowan,  1 
Otto,  330.) 

The  right  to  a  patent  once  vested  is  treated  by  the  Government, 
when  dealing  with  the  public  lands,  as  equivalent  to  a  patent  issued. 
I^ben,  in  fact,  the  patent  does  issue,  it  relates  back  to  the  inception  of 
the  right  of  the  patentee,  so  far  as  it  may  be  necessary,  to  cut  off  in- 
tervening claimants.    (Stark  v.  Starrs,  6  Wall.,  418.) 

For  the  reasons  stated  I  reverse  your  decision  permitting  a  home- 
stead entry  to  be  made  for  the  land  in  question,  and  if  the  entry  has 
been  made  under  your  decision,  direct  it  to  be  canceled. 
4531 LO 32 
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TITLE^CEBTIFICA  TION. 

Saint  Paul  and  Sioux  City  Bailboad  Company  v.  Johnson. 

The  land,  which  is  within  the  iudemnity  limits,  has  been  certified  under  the  grant, 
and  the  case  is  ruled  by  the  decision  in  the  case  of  the  Southern  Minnesota  Ex- 
tension Company  v,  Augustine  Kiifner. 

Secretary  Teller  to  Commissioner  McFarland^  October  27, 1883. 

Sib  :  I  have  considered  the  case  of  the  Saint  Paul  and  Sioux  City 
Bailroad  Company  v.  George  W.  Johnson,  involving  the  homestead 
entry  No.  1,238,  for  the  NE.  i  of  Sec.  5,  T.  105,  E.  27,  Wortlungton, 
Minn.,  on  appeal  by  said  company  from  your  decision  of  March  23, 1883, 
reinstating  Johnson's  homestead  entry  for  the  purpose  of  issuing  patent 
thereon. 

Said  homestead  entry  was  made.JDecember  8, 1863.  It  was  canceled 
upon  the  records  of  your  office  March  26,  1866,  because  at  date  of  entry 
the  land  was  withdrawn  and  reserved  for  the  benefit  of  said  company, 
whose  road  was  definitely  located  opposite  said  traot  in  June,  1857, 
Johnson  having  died,  his  widow,  in  March,  1869,  was  allowed  by  the 
local  officers  to  make  final  proof,  there  being  no  record  on  the  local  ofiSce 
tract  books  of  the  cancellation  of  the  entry  by  your  office,  although  the 
register  and  receiver,  successors  of  the  officers  who  allowed  final  proof, 
report  that  the  letter  of  your  office  ordering  the  cancellation  is  on  file 
in  the  local  office,  and  bears  the  indorsement  following,  viz :  *^  Johnson 
notified  at  Mapleton,  May  12." 

The  land  is  within  the  fifteen-mile  indemnity  limits  of  the  road  afore- 
said, and  was  selected  August  1, 1871,  and  certified  to  the  State  for  the 
benefit  of  said  road  March  7, 1872. 

The  facts  recited  show  that  the  case  is  ruled  by  my  decision  of  the 
22d  instant  in  the  case  of  the  Southern  Minnesota  Extension  Company 
V,  Augustine  Kufner. 

I  therefore  reverse  your  decision,  and  direct  said  entry,  if  it  has  been 
reinstated  under  your  decision,  to  be  canceled. 
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effect  of  former  ruling. 
Meredith  v.  The  Atlantic  and  Pacifio  Eailroad  Company. 

Meredith  applied  in  1879  under  the  pre-emption  law  for  land  within  the  granted 
limits,  and  under  mlings  then  obtaining  his  application  was  finally  rejected; 
said  rulings  having  been  changed,  he  applied  in  1883  under  the  homestead  law 
for  the  same  land,  alleging  no  new  facts,  however. 

Held,  That  as  between  him  and  the  railroad  company  the  question  of  right 
to  the  land  is  res  adjudicata. 

Commissioner  McFarland  to  register  and  receiver^  Los  Angeles^  Cal.^ 

November  8, 1883. 

Gentlemen  :  I  have  examined  the  case  of  Charles  T.  Meredith  v. 
The  Atlantic  and  Pacific  Eailroad  Company,  involving  the  SW.  J  of 
Sec.  33,  6  K  22  W.,  S.  B.  M.,  California. 

The  land  in  question  is  within  the  20-mile  limits  of  the  grant  of  July 
27, 1866,  to  the  said  company,  the  right  of  which  attached  August  15, 
1871. 

The  lands  in  the  odd-numbered  sections  were  withdrawn  for  the  ben- 
efit of  said  company  December  10,  1874.  The  township  plat  of  survey 
was  filed  in  the  district  office  June  28, 1878. 

May  23, 1883,  Charles  T.  Meredith  made  application  at  the  said  office 
to  make  homestead  entry  for  the  said  land.  His  application  was  re- 
jected by  the  register  and  receiver  on  the  ground  that  the  land  was 
within  the  Iimit;S  of  the  withdrawal  for  the  Atlantic  and  Pacific  Eailroad 
Company. 

Meredith  appealed  to  this  office,  and  in  support  thereof  filed  his  own 
affidavit,  and  the  affidavits  of  John  H.  Ayers  and  W.  S.  McEee,  who 
swear  that  the  land  applied  for  by  Meredith  was  occupied  in  the  fall  of 
1870  by  one  Theodore  Lopez,  a  citizen  of  the  United  States,  and  a  quali- 
fied pre-emptor;  that  said  Lopez  claimed  the  land  as  a  pre-emption 
right,  and  continued  to  reside  upon  and  claim  the  same  until  about  May 
1, 1873,  when  he  sold  his  claim  to  one  Antonio  Ortega,  a  citizen  of  the 
United  States  and  a  qualified  pre-emptor,  who  resided  thereon  until 
May,  1874,  when  he  sold  to  one  Thomas  J.  Newby,  a  citizen  of  the 
United  States  and  a  qualified  preemptor ;  that  Newby  claimed  the  same 
as  a  pre-emption  right,  and  continued  in  possession  of  the  same  until 
June,  1876,  when  he  sold  to  Charles  T.  Meredith,  the  present  claimant. 

It  appears  from  the  records  of  this  office  that  Charles  T.  Meredith 
made  application  February  14,  1879,  to  make  pre-emption  filing  for  this 
same  tract  of  land,  alleging  that  he  made  settlement  thereon  in  the 
month  of  June,  1876. 

The  register  and  receiver  rejected  his  application,  for  the  reason  that 
the  land  was  reserved  for  the  Atlantic  and  Pacific  Eailroad  Company. 
Meredith  appealed  to  this  office,  alleging  as  grounds  therefor  that,  the 
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said  railroad  company  having  failed  to  construct  any  portion  of  it^jioad 
in  the  State  of  California  within  the  time  prescribed,  the  withdrawal  of 
lands  for  its  benefit  was  void ;  and  on  the  farther  ground  that  the 
land  applied  for  was  occupied  at  the  date  of  said  withdrawal  by  Thomas 
J.  Newby,  a  qualified  pre-emptor;  and  in  support  of  the  latter  allega- 
tion he  filed  his  own  affidavit,  and  the  affidavits  of  James  Ay  era  and 
Thomas  Clark,  who  swore  substantially  to  the  same  statement. 

August  13,  1880,  Meredith's  application  was  considered  by  this  office, 
and  rejected  on  the  ground  that  the  occupation  of  the  land  by  Thomas 
J.  Newby  prior  to  survey  did  not  give  Meredith  any  claim  prior  to  his 
settlement;  that  whatever  rights  Newby  acquired  were  personal,  and 
when  he  abandoned  the  land  he  abandoned  those  rights. 

Meredith  did  not  appeal  from  the  said  decision ;  and  the  same  was 
declared  to  be  final  May  24, 1881,  and  the  case  was  closed. 

It  thus  appears  that  the  question  as  between  Meredith  and  the  rail- 
road company  is  res  adjudicata. 

In  his  present  application  Meredith  alleges  no  facts  that  were  not 
alleged  and  passed  upon  under  his  first  application.  The  state  of  facts 
material  to  the  issue  are  the  same  now  as  they  were  then. 

The  fact  that  the  present  application  is  made  under  the  homestead 
law  raises  no  new  question  as  to  priority  of  right  between  Meredith  and 
the  railroad  company;  it  raises  no  question  which  was  not  settled  by  the 
decision  upon  his  first  application,  and  although  the  ruling  of  the  De- 
partment has  since  changed,  cases  decided  under  the  former  ruling  are 
not  to  be  reopened. 

See  case  of  Perkins  (Copp,  vol.  9,  p.  201). 

Meredith's  application  is  accordingly  rejected,  subject  to  appeal 
within  sixty  days.    You  will  so  advise  him. 


ACT  OF  APRIL  21,  1876. 

Alabama  and  Chattanooga  Bailboad  Company  t?.  Uptain. 

Where  eutry  is  made  after  expiration  of  time  for  completion  of  road  and  before  exten- 
sion of  time  it  can  be  confirmed  under  the  act  of  April  21,  1876. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  April  21, 1884. 

SiB:  I  have  examined  the  case  of  the  Alabama  and  Chattanooga 
Railroad  Company  v.  Francis  M.  Uptain,  involving  the  S.  J  of  the 
NE.  i,  and  the  NE.  J  of  the  NE.  J  of  Sec.  19,  and  the  NW.  i  of  frac- 
tional part  of  the  NW.  of  fractional  J  (lot  A)  of  fractional  Sec.  20,  T. 
10  S.,  E.  5  E.,  Huntsville,  Ala.,  on  appeal  by  said  company  from  your 
adverse  decision  of  February  19,  1883. 

Said  Uptain  made  homestead  entry  No.  2303  (final  certificate  No.  183) 
for  said  tracts  October  7, 1868,  and  final  proof  June  29, 1874.    He  had 
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the  proper  qnaliflcations  to  make  the  entry  and  has  duly  complied  with 
the  homestead  law. 

The  tracts  in  contest  lie  within  the  conflicting  limits  of  the  Coosa  and 
Tennessee  and  the  Wills  Valley  portion  of  said  Alabama  and  Chatta- 
nooga Eailroad.    (Act  of  June  3, 1856, 11  Stat.  17.) 

The  said  Wills  Valley  portion  not  having  been  completed  within  the 
time  prescribed  by  the  granting  act,  the  grant,  by  act  of  April  10, 1869 
(16  Stat,  45),  was  "revived  and  renewed,"  and  the  time  for  completion 
extended  for  a  period  of  three  years. 

No  portion  of  the  Coosa  and  Tennessee  Bailroad  has  ever  been  com- 
pleted. 

You  state  that  it  does  not  appear  from  the  records  of  yonr  ofi&ce  that 
any  part  of  the  tracts  in  question  "has  been  certified  or  selected  for 
either  of  said  roads.''  The  company  in  its  appeal  asserts  that  the  tracts 
in  controversy  were  selected  by  the  agent  of  the  State  for  said  company 
April  11, 1881,  and  sach  selection  since  that  time  has  been  on  file  in 
yonr  office.  The  selection,  if  made  at  that  time,  would,  I  think,  be  im- 
material, in  view  of  a  disposition  of  the  case  under  the  act  hereafter 
cited. 

TTptain's  entry  having  been  made  after  the  expiration  of  the  time  for 
the  completion  of  the  road,  and  before  said  extension,  you  hold  that 
the  entry  should  be  approved  for  patent,  under  the  3d  section  of  the 
act  of  April  21, 1876  (19  Stat.,  35). 

I  am  of  the  opinion  that  said  entry  was  confirmed  by  said  section, 
and  affirm  yonr  decision. 


subsisting  entry— ob  ant— withdrawal. 

Olson  v.  The  Saint  Paul,  Minneapolis  and  Manitoba  Bail- 
way  Company,  The  Hastings  and  Dakota  Eailboad  Company 
AND  Labsen. 

LsTsen'B  pre-emption  application  having  been  rejected  by  the  Department  his  case  is 
res  judicata^  and  he  cannot  be  permitted  to  make  homestead  entry  nnder  a  new 
application  based  on  a  change  of  ruling. 

The  laud  in  question  having  been  covered  by  a  homestead  entry  subsisting  at  the 
date  of  the  grant  for  the  first,  and  the  withdrawal  for  the  last  named  company, 
was  excepted  from  the  railroad  grants,  and  Olson's  application  to  enter  the  same 
is  allowed. 

CommissioneT  McFarland  to  register  and  receiver^  Benson^  Minn.j  April 

28, 1884. 

Gentlemen  :  With  your  letter  of  June  24, 1878,  yon  transmitted  to 
this  office  the  applications  of  Simon  Olson  and  Peter  Larsen  to  file  pre- 
emption declaratory  statements  respectively  for  the  S.  J  NB.  J  and  the 
N.  i  NB.  i  1, 117,  29,  with  your  decisions  rejecting  the  same  indorsed 
thereon^  and  appeals  by  the  parties  from  said  decisions. 
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The  rejectioDS  were  based  on  the  groand  that  the  land  applied  for  is 
in  the  10-miIe  or  granted  limits  of  the  Saint  Paul  and  Pacific  (now 
Saint  Paul,  Minneapolis  and  Manitoba)  Railroad  under  act  of  March  3, 
1865  (13  Stat,  52G),  and  in  the  20-mile  (indemnity)  limits  of  the  grant 
in  aid  of  the  Hastings  and  Dakota  Bailroad  Company  under  act  of 
July  4, 1866  (14  Stat,  87),  and  that  the  land  was  not  subject  to  pre- 
emption settlement  and  entry. 

The  records  of  this  office  disclose  the  fact  that  the  land  in  question 
was  in  the  15-mile  (indemnity)  limits  of  the  grant  in  aid  of  the  con- 
struction of  the  Saint  Paul  and  Pacific  Eailroad,  under  act  of  March  3, 
1857  (11  Stat.,  195) ;  that  the  grant  to  said  company  under  that  act  was 
adjusted  along  the  main  line,  as  far  west  as  range  38,  in  1863,  the  lands 
to  which  the  company  was  entitled  being  certified  to  it,  and  those  not 
]ieeded  to  satisfy  the  grant  were  restored  to  market  by  public  offering 
under  proclamation  No.  700,  dated  April  18, 1864,  the  oflFering  having 
been  made  September  5, 1864. 

On  November  18, 1864,  the  NB.  J  1, 11,  29,  which  was  embraced  in 
the  offering,  was  entered  as  a  homestead  by  William  R.  Cosgrove,  at 
that  time  a  single  man  in  the  military  service  of  the  United  States,  i>er 
homestead  entry  No.  1110,  and  said  entry  remained  intact  upon  the 
records  until  September  30, 1872,  when  it  was  canceled  by  this  office  be- 
cause of  failure  to  make  final  proof  within  the  period  prescribed  by  law. 

The  appeal  of  Larsen  was  considered  by  this  office  September  4, 1879, 
and  it  was  then  held,  in  accordance  with  the  decision  of  the  Secretary 
of  the  Interior  in  the  case  of  Eniskern  v.  Hastings  and  Dakota  Bailway 
Company  (Copp's  Land  Owner,  vol.  6,  p.  50),  that  the  Cosgrove  entiy 
was  void  ab  initiOj  and  therefore  did  not  except  the  land  embraced  from 
the  grant,  although  subsisting  at  date  of  grant.  The  land  was  awarded 
to  the  Saint  Paul  and  Pacific  Company  subject  to  nppeal  by  the  Has- 
tings and  Dakota  Company  and  Larsen.  Both  parties  appealed,  and  on 
April  20, 1881,  the  honorable  Secretary  affirmed  the  decision  of  this 
office,  a  copy  of  his  decision  having  been  forwarded  to  you  with  letter 
"  F  ^  of  April  26, 1881,  and  the  case  was  closed. 

By  decision  of  February  12, 1883,  the  Secretary  of  the  Interior  re- 
versed the  decision  in  the  Kniskern  case  (see  Julia  D.  Graham  v.  H.  & 
D.  R.  R.,  Copp's  Land  Owner,  vol.  9,  p.  236),  and  held  that  an  entry 
subsisting  at  the  date  of  grant  excepts  the  land  embraced  from  the  op- 
eration of  the  grant. 

The  Saint  Paul,  Minneapolis  and  Manitoba  Railway  Company  se- 
lected the  NB.  i  1, 117,  29,  September  18, 1880. 

April  5,  1883,  Simon  Olson  executed  an  affidavit  before  the  clerk  of 
the  court  for  McLeod  County,  Minnesota  (under  section  2294,  Rev.  Stat), 
which  'ras  forwarded  to  your  office  with  his  application  for  a  homestead 
entry  of  S.  i  NE.  i,  NE.  J,  NE.  J,  and  NW.  J,  NE.  i,  1,  117,  29,  alleg- 
ing settlement  on  the  land  January  1, 1877,  and  continuous  residence 
thereon  since  that  time. 
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On  May  31, 1883,  the  application  was  rejected,  your  decision,  indorsed 
thereon,  being  as  follows : 

The  within  application  of  Simon  Olson,  to  make  homestead  entry  on 
the  S.  i  NE.  i,  NE.  J  NE.  J,  and  lot  1,  of  Sec.  1,  117,  29,  is  hereby  re- 
fnsed  ncder  Rule  53,  Knles  of  Practice.  Simon  Olson  applied  Jnne  14, 
1878,  to  file  declaratory  statement  on  S.  J  NE.  J,  and  Peter  Larsen  ap- 
plied June  14, 1878,  to  file  declaratory  statement  on  N.  J  NE.  J,  of  said 
section.  Being  refased,  they  appealed  to  the  honorable  Commissioner, 
and  said  appeals  are  now  before  the  General  Land  Office  awaiting  action. 
For  these  reasons  the  within  application  is  refased.  You  will  be  allowed 
thiity  days  in  which  to  appeal  from  this  decision. 

Olson  appealed  from  said  decision  June  2, 1883,  on  the  following 
grounds :  «  That  as  to  the  S.  J  of  the  NE.  i  of  Sec.  1,  T.  117,  E.  29, 
he  is  the  identical  person  who  applied  to  file  said  declaratory  state- 
ment and  made  said  appeal ;  and  that  he  hereby  dismisses  and  with- 
draws said  application  and  appeal,  and  now  applies  to  enter  said  land, 
together  with  the  NE.  i  of  NE.  i,  and  lot  1  (NW.  i  of  NE.  J)  of  said 
section  as  a  homestead ;  that  Peter  Larsen  never  settled  upon  or  im- 
proved any  portion  of  said  land  as  required  by  law,  and  asks  that  a 
hearing  be  ordered  to  ascertain  the  respective  rights  of  this  appellant 
and  said  Larsen ;  and  that  the  testimony  at  said  hearing  be  taken  be- 
fore the  clerk  of  the  district  court  at  his  office  in  Qleucove,  Minn.,  on 
account  of  great  distance  from  the  land  office ;  and  that  due  notice  of 
the  time  and  place  of  taking  said  testimony  be  given  to  the  parties  in 
interest,^  and  the  papers  were  transmitted  with  your  letter  of  June  14, 
1883. 

August  27,  1883,  A.  G.  Heylmun,  of  this  city,  attorney  for  Olson, 
called  the  attention  of  this  office  to  this  and  several  other  similar  cases 
and  asked  that  the  same  might  be  examined  ^'  with  a  view  of  final  ad- 
judication, either  upon  the  legal  question  involved,  or  by  hearing  to 
determine  the  facts.'^ 

November  26, 1883,  Peter  Larsen  executed  an  affidavit  before  the 
judge  of  the  probate  court  for  McLeod  County,  Minnesota,  which  was 
forwarded  to  your  office  with  his  application  for  a  homestead  entry  for 
N.  i  NE.  •},  1, 117,  29,  alleging  settlement  on  the  land  in  May,  1876. 
This  application  was  rejected  by  you  December  18, 1883,  by  your  decis- 
ion, as  follows : 

The  within  application  of  Peter  Larsen  to  make  homestead  entry  for 
the  N.  i  NE.  J  Sec.  1, 117, 29,  is  hereby  refused  for  the  reason  that  Simon 
Olson  applied  to  make  homestead  entry  for  the  S.  i  NE.  ^,  the  NE.  ^ 
NB.  J,  and  lot  1,  being  the  NE.  fractional  quarter  of  J,  117,  29,  on  May 
31, 1883.  Being  refused  by  this  office,  he  appealed,  and  said  appeal  is 
now  before  the  honorable  Commissioner  of  the  General  Land  Office 
awaiting  action.  Thirty  days  will  be  allowed  within  which  to  appeal 
from  this  decision. 

Larsen  filed  his  appeal  January  11, 1884,  and  alleged  in  an  affidavit 

accompanying  the  same  that  he  began  improvements  on  the  tract  ap- 

])]lied  for  in  May,  1876,  and  had  continued  to  improve  the  same  ever 
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Since ;  that  Olson  had  never  resided  upon  or  improved  the  K.  i  NE«  ^, 
his  claim  being  for  the  S.  ^  NE.  ^,  and  that  he  and  Olson  had  jointly 
constructed  a  division  fence  between  their  respective  fields.  W.  K 
Mendenhall,  of  this  city,  Larsen's  attorney,  in  his  specification  of  error 
aud  argument  asks : 

First.  That  the  claim  of  the  two  railroad  companies  to  said  land  may 
be  rejected.  Second.  That  a  hearing  may  be  ordered  between  Larsen 
and  Olson  as  to  the  better  right  to  said  If.  i  KE.  ^. 

Your  decision  rejecting  Olson's  homestead  application  on  the  grounds 
stated  was  erroneous,  inasmuch  as  the  pre-emption  application  of  Lar- 
sen had  been  disposed  of  by  the  Secretary's  decision  of  April  20, 1881 ; 
and  had  not  such  been  the  case  it  would  not  have  been  a  bar  to  the  ad- 
mission of  Olson's  entry  any  more  than  would  have  been  his  filing  had 
it  been  admitted  at  the  time  of  application.  Olson's  own  application 
for  a  pre-emption  filing  could  not  operate  to  defeat  his  homestead  appli- 
cation, because  the  filing  of  the  latter  was  a  virtual  waiver  of  claim 
under  and  a  withdrawal  of  the  former ;  and  had  his  filing  been  admitted 
at  date  of  application  to  make  the  same  he  would  have  been  entitled  at 
the  date  of  filing  his  homestead  application  to  transmute  the  filing  under 
act  of  May  27, 1878,  to  a  homestead  entry.  The  fact  that  the  land  had 
been  selected  by  the  railroad  company  is  not  mentioned  in  your  decision, 
and  seems  not  to  have  been  considered  by  you,  although  sufficient  in 
itself  to  preclude  the  admission  of  Olson's  entry  while  intact  upon  the 
official  records. 

The  reason  stated  by  you  for  the  rejection  of  Larsen's  homestead  ap- 
plication is  sufficient  to  justify  your  action,  and  your  decision  is  there- 
fore affirmed.  The  remarks  contained  in  the  preceding  paragraph  re- 
specting the  railroad  selection  operating  as  a  bar  to  the  admission  of 
Olson's  homestead  application  apply  with  equal  force  against  the  appli- 
cation of  Larsen,  and  other  reasons  exist  why  Larsen's  homestead  entry 
should  not  be  admitted,  not  mentioned,  and  presumably  not  observed  by 
you.  First,  the  homestead  affidavit,  filed  by  Larsen  was  executed  be- 
fore the  judge  of  probate  for  McLeod  County,  Minnesota,  and  there  is  no 
legal  authority  for  the  execution  of  such  affidavit  before  such  officer.  Sec- 
tion 2294  Eevised  Statutes  provides  that  the  affidavit  required  by  sec- 
tion 2200  may,  under  circumstances  mentioned,  be  made  ^'  before  the  clerk 
of  the  court  for  the  county  in  which  the  applicant  is  an  actual  resident." 
This  has  been  construed,  aud  is  held,  by  this  office  to  mean  the  clerk  of 
the  district  court.  Second,  the  matter  between  Larsen  and  the  railroad 
companies  was  adjudicated  in  the  consideration  of  his  pre-emption  ap- 
plication, and  the  decision  of  the  honorable  Secretary  dated  April  20, 
1881,  was  conclusive  as  to  him.  His  case  is  precisely  like  that  of  Charles 
T.  Meredith  (Los  Angeles,  Cal.),  treated  in  my  letter  "  P"  of  November 
'8, 1883,  and  I  quote  from  that  letter,  as  applicable  to  Larsen's  case,  the 
following :  <'  It  thus  appears  that  the  question  as  between  Meredith  and 
the  railroad  company  is  res  adjudicata*    In  the  present  application 
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Meredith  alleges  no  facts  that  were  not  alleged  and  passed  upon  under 
his  first  application.  The  state  of  facts  material  to  the  issue  are  the 
same  now  as  they  were  then.  The  fact  that  the  present  application  is 
made  under  the  homestead  law  raises  no  new  question  as  to  priority 
of  right  between  Meredith  and  the  railroad  company;  it  raises  no 
question  which  was  not  settled  by  the  decision  upon  his  first  ap- 
plication 'y  and  although  the  ruliug  of  the  Department  has  since  changed, 
cases  decided  under  the  former  ruling  are  not  to  be  reopened.  (See 
case  of  Perkins,  Copp,  vol.  9,  p.  201.)"  In  view  of  all  the  facts  it  is 
obviously  unnecessary  to  authorize  a  hearing  to  determine  the  priority 
of  right  to  the  N.  ^  N£.  4,  as  between  Larsen  and  Olson,  because  Larsen 
could  not  take  the  land  as  against  the  railroad  company,  even  though 
his  settlement  upon  the  same  may  have  been  prior  to  that  of  Olson. 
The  principle  laid  down  by  the  Supreme  Court  in  Atherton  v.  Fowler  (6 
Otto,  513),  invoked  by  Larsen's  attorney,  is  not  applicable  as  agaiust 
the  admission  of  Olson's  entry,  because,  since  the  promulgation  of  the 
Secretary's  decision  of  April  20, 1881,  Larsen  has  remained  upon  the 
land,  if  at  all,  without  shadow  of  claim,  and  must  be  considered  a  mere 
trespasser,  as  far  as  the  United  States  is  concerned.  Larsen  may  ap- 
peal in  sixty  days« 

In  considering  Olson's  claim  as  against  the  railroad  companies,  the 
rnle  established  by  the  Oraham  decision  (hereinbefore  cited)  is  applica 
ble,  and  it  must  be  held  that  the  entry  of  Gosgrove,  Ko.  1110,  existing 
at  date  of  grant  to  the  Saint  Paul  and  Pacific  Company,  and  at  date  of 
withdrawal  for  the  Hastings  and  Dakota  Company,  excepted  the  land 
from  the  grant  for  the  one  and  the  withdrawal  for  the  other,  and  upon 
the  cancellation  of  said  entry  the  land  became  subject  to  entry  or  selec- 
tion by  the  first  legal  applicant. 

Being  excepted  from  the  grant  to  the  Saint  Paul  and  Pacific  Company 
the  land  was  not  subject  to  selection  by  that  company.  The  selection 
of  the  tract  made  by  said  company  September,  18, 1880,  is  therefore  this 
day  held  for  rejection  subject  to  the  right  of  the  company  to  appeal 
within  sixty  days. 

The  Hastings  and  Dakota  Company  has  not  selected  the  land,  and  it 
was  legally  subject  to  pre-emption  and  homestead  entry  at  the  date  of 
Olson's  alleged  settlement.  The  facts  respecting  Olson's  residence  upon 
the  land  are  very  satisfactorily  established,  and  his  right  to  the  same  is 
therefore  held  to  be  superior  to  that  of  the  railroad  company  last  men- 
tioned, subject  to  the  right  of  the  company  to  appeal  within  sixty  days. 

Should  this  decision  become  final,  Olson  will  be  allowed  to  enter  the 
land  in  controversy. 

The  attorneys  in  this  city  for  the  several  companies  and  parties  men- 
tioned will  be  advised  by  this  office  respecting  this  decision,  and  you 
are  directed  to  advise  all  other  parties  in  interest  of  the  same,  and  at 
the  proper  time  report  proceedings  to  this  office. 
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SUBSISTING  ENTRY— INDEMNITY  LIMITS. 

9 

Pbest  v.  The  Northern  Pacific  Batlroad  Company. 

A  homestead  entry  existing  upon  a  tract  within  the  indemnity  limits  at  date  of  with- 
drawal is  such  an  appropriation  of  land  as  excludes  it  from  the  withdrawal,  and 
it  is  subject  to  appropriation  by  the  first  legal  applicant. 

Secretary  Teller  to  Commissioner  McFarland,  May  23,  1884. 

Sir  :  I  have  considered  the  case  of  Jasper  H.  Prest,  cash  entry  No. 
1,908,  of  lots  8,  9, 10,  and  11,  Sec.  5,  and  lots  3,  4,  and  9,  of  Sec  7,  T.  9 
K,  E.  10  W.,  Vancouver,  Wash.,  on  appeal  by  the  Northern  Pacific 
Railroad  Company  from  your  decision  of  December  19, 1881,  holding 
Prest's  entry  for  approval  for  patent. 

The  land  is  within  the  indemnity  limits  of  the  Northern  Pacific  Eail- 
road  Company.  Withdrawal  of  lands  within  such  limits  was  made  for 
the  benefit  of  such  company  September  13,  1873. 

The  land  covered  by  said  entry  was  embraced  in  homestead  entry 
No.  1,648,  by  James  O'Leary,  made  March  22, 1872,  and  canceled  April 
3,  1879. 

Prest,  the  cash  entryman,  filed  declaratory  statement  No.  480,  July 
28, 1879,  alleging  settlement  May  14, 1879. 

The  question  presented  is  whether  O'Leary's  homestead  entry,  exist- 
ing at  the  time  of  the  withdrawal,  was  sucb  an  appropriation  of  the 
land  as  excluded  it  from  the  operation  of  the  withdrawal,  and  from  the 
indemnity  grant,  to  such  an  extent  as  would  authorize  the  awarding  of 
it  to  the  first  legal  applicant. 

This  question  was  expressly  decided  by  my  predecessor  in  the  case  of 
Baughman  v.  Oregon  Central  Wagon-road  Company  (Copp's  P.  L.  L., 
vol.  2,  p.  860). 

It  is  claimed  by  the  Northern  Pacific  Company  that  said  decision  was 
not  well  considered  and  should  not  be  followed. 

Lands  within  indemnity  limits  are  not  granted  lands.  The  Company 
as  to  those  lands  does  not  claim  to  acquire  title  until  actual  selection. 
In  this  case  there  has  been  no  selection.  The  claim  of  the  company  is 
that  when  homestead  entry  No.  1,648  was  canceled  the  tract  fell  within 
the  terms  of  the  withdrawal  of  1873,  and  should  not  again  be  the  sub- 
ject of  entry,  but  should  be  held  to  await  the  exercise  of  the  '^  floating 
right"  of  the  company  to  select  it  in  lieu  of  lands  assumed  to  be  lost 
in  place. 

Notwithstanding  the  withdrawal,  your  oflSce  retained  jurisdiction  of 
tracts  covered  by  entries  and  preemptions  at  the  time  the  withdrawal 
was  made,  and  upon  compliance  with  law  would  carry  such  entries  and 
preemptions  to  patent.    Does  your  office  lose  jurisdiction  of  those       J 
tracts  by  reason  of  cancellation,  subsequent  to  withdrawal*    If  this      ' 
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be  so,  I  call  atteution  in  pasBing  to  the  fact  that  they  could  not  be 
awarded  to  successfal  contestants  ander  the  act  of  May  14, 1880.  - 

What  does  a  withdrawal  withdraw  t  I  think  it  will  be  found,  both 
upon  principle  and  authority,  that  when  made  in  general  tei-ms  it  only 
withdraws  from  market  public  lands  lying  within  the  limits  of  the  with- 
drawal. That  lands  covered  by  homestead  entries  are  not  public  lands 
is  well  settled  by  the  decisions  of  the  Department  and  of  the  courts. 
(Graham  v.  Hastings  and  Dakota  Bailroad  Company,  9  Copp,  23C; 
opinion  Attorney-General  MacVeagh,  July  15, 1881.)  "  The  words '  pub- 
lic lands'  are  habitually  used  in  our  legislation  to  describe  such  as  are 
subject  to  sale  or  disposal  under  general  laws."  (Newhall  v.  Sanger,  92 
n.  S.,  761.)  Lands  then  held  under  homestead  entries  would  not  be 
public  lands,  and  would  not  fall  within  the  prohibition  of  the  with- 
drawal. 

It  is  claimed,  however,  that  if  the  homestead  entry  is  canceled  subse- 
quently to  withdrawal,  the  tract  then  falls  within  the  ban  of  the  with- 
drawal. This  efltect  can  only  be  reached  by  construing  the  order  to  be 
an  order  not  only  tn  presenti  but  infuturo.  Such  a  construction  would 
be  more  comprehensive  than  that  generally  given  to  a  Congressional 
grant  or  a  legislative  withdrawal  following  the  filing  of  a  map  of  defi- 
nite location. 

It  was  held  in  Thomas  v.  Eailroad  (3  G.  L.  O.,  197),  that  a  grant  to  a 
railroad  company  would  not  take  lands  otherwise  appropriated  by  reason 
of  homestead  entries  existing  at  date  of  grant  or  of  definite  location, 
although  subsequently  canceled. 

In  the  matter  of  the  Montgomery  and  Pensacola  Bailroad  (1  Lester, 
532),  Secretary  Thompson  said:  '^I  think  the  instructions  respecting 
the  withdrawal  of  the  lands  from  market  should  be  construed  as  not 
embracing  any  lands  excepting  those  clearly  within  them  ^  (i.  «.,  within 
the  meaning  and  effect  of  the  act).  In  reference  to  the  grant  to  Wis- 
consin he  also  said  (1  Lester,  539):  ^'Strictly  construed,  those  orders 
(of  withdrawal)  reached  only  to  lands  that  were  in  market  at  the  date  of 
fcithdrawalP 

In  BaQroad  v.  Fisher  (9  Copp  L.  O.,  80)  I  said : 

There  can  be  no  doubt  that,  by  the  withdrawal,  the  grant  took  effect 
npon  such  odd  numbered  sections  of  public  lands  within  the  specified 
limits  as  were  not  excluded  from  its  operation. 

In  Trepp  p.  Northern  Pacific  Company  (8  C.  L.  O.,  181)  Secretary 
Eirkwood  said : 

Now  if  there  was  a  pre-emption  claim  (not  since  abandoned)  attach- 
ing to  the  land  at  the  date  of  withdrawal,  it  excluded  the  land  from  the 
withdrawal  and  from  the  grant. 

And  in  the  Perkins  case  I  held  that  the  fact  of  subsequent  abandon- 
ment was  immaterial. 

These  are  instances  of  construction  put  upon  withdrawals  within 
granted  limits.    If  any  distinction  is  to  be  made  it  seems  to  me  that 
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the  withdrawal  of  lands  within  indemnity  limits  shoald  be  more  strictly 
construed  against  the  grantee  than  a  withdrawal  within  granted  limits. 
The  first  is  not  ordered  by  the  act.  It  is  made  in  the  soand  discretion 
of  the  Department.  Under  the  scheme  of  the  granting  act  to  the 
Northern  Pacific  Company  which  designates  indemnity  limits,  and  uu- 
der  the  provision  in  the  act  that  lands  in  lieu  of  those  lost  in  place  shall 
be  selected  *'  under  the  direction  of  the  Secretary  of  the  Interior,"  it 
has  come  to  be  regarded  as  the  duty  of  the  Secretary  to  withdraw  from 
other  disposition  a  sufBcient  quantity  of  lands  within  indemnity  limits 
to  make  good  those  lost  in  granted  limits. 

If  the  selection  of  indemnity  lands  is  to  be  made  under  the  direction 
of  the  Secretary  of  the  Interior,  all  that  can  be  demanded  of  him  by 
the  railroad  company  is  that  he  shall  not  allow  the  lands  within  the  in- 
demnity limits  to  be  appropriated  to  such  an  extent  that  the  railroad 
company  cannot  receive  the  full  amount  granted  to  it.  To  protect  the 
railroad  company  the  Secretary  may  be  required  to  withdraw  all  the 
lands  within  the  indemnity  limits,  or  a  part  only.  He  may  be  required 
to  allow  (if  the  railroad  company's  grant  is  one  of  quantity)  the  com- 
pany to  select  all  of  the  lands  within  the  indemnity  limits ;  or  he  may 
be  required  to  allow  only  a  small  portion  of  the  lands  to  be  selected.  It 
is  discretionary  with  him  as  to  what  lands  he  will  allow  the  company  to 
select.  It  is  not  by  this  intended  that  the  Secretary  can  arlntrarily  and 
without  good  cause  refuse  to  affirm  the  selection  made  by  the  company, 
for  this  discretion  must  be  the  exercise  of  judgment  on  the  part  of  the 
Secretary.  He  ought  not  to  allow  the  company  to  select  lands  on  which 
settlers  have  made  improvements  under  the  supposition  that  they  would 
not  be  required  to  make  good  the  amount  granted  to  the  company,  un- 
less it  is  necessary  to  do  so  in  order  to  give  the  company  its  full  amount 
of  land  granted  to  it.  If  then  the  selection  is  under  the  direction  and 
control  of  the  Secretary,  the  withdrawal  must  be;  and  if  at  any  time 
the  Secretary  is  of  the  opinion  that  he  has  withdrawn  more  land  than 
will  be  needed  from  which  the  selections  are  to  be  made,  he  may  modify 
such  withdrawal,  or  may  revoke  the  order  of  withdrawal. 

Congress,  by  the  act  and  the  joint  resolution  of  1870,  provided  with 
liberality  for  the  selection  of  lieu  lands  by  establishing  broad  indemnity 
limits.  The  Secretary  of  the  Interior,  with  the  opportunity  thus  afibrded, 
and  being  clothed  with  ample  power  by  the  act  to  direct  the  selections, 
ought  so  to  direct  them  as  to  protect  occupants  who  have  acted  in  good 
faith,  so  far  as  it  can  be  done  consistently  with  law  and  due  regard  to 
the  rights  of  the  company  guaranteed  by  the  act. 

In  my  letter  of  May  17  last,  I  declined  to  withdraw  from  settlement 
any  portion  of  the  odd  sections  of  land  lying  in  the  second  indemnity 
limits  within  the  Territories,  upon  the  ground  that  there  did  not  seem 
to  be  any  present  necessity  for  such  action  in  order  to  protect  the  com- 
pany in  its  rights  to  lieu  lands. 

In  this  state  of  the  case,  while  so  many  lands  within  indemnity  limits 
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remain  unoccapied  and  nnapproprlated,  I  ought  not  to  constrne  the  or- 
ders of  withdrawal  already  made,  unless  sound  rules  of  coustructiou 
leave  me  no  alternative,  with  such  strictness  and  severity  as  to  take 
valuable  improvements  from  settlers  who  have  acted  in  good  faith,  and 
give  them  to  the  company. 

The  records  of  your  office  and  of  this  Department  show  that  mauy 
tracts,  covered  by  entries  at  the  time  of  withdrawals,  and  subsequently 
canceled,  are  occupied  by  settlers  who  have  made  or  purchased  valu- 
able improvements  under  the  belief  that  such  entries  excepted  the  tracts 
from  the  withdrawals. 

The  Baughman  decision  (supra)  made  by  my  predecessor  in  1881  fully 
justifies  this  belief  and  the  action  of  the  settlers  in  goiug  upon  and 
claiming  such  lands. 

The  delay  of  the  company  in  locating  and  constructing  its  road  may 
have  been  unavoidable,  but  if  by  reason  of  such  delay  the  adjustment 
of  its  land  grant  has  been  deferred,  and  the  indemnity  lands  to  some 
extent  overflowed  by  the  tide  of  emigration,  resulting  in  entries  and 
improvements  upon  lands  which  otherwise  might  have  been  secured  to 
the  grantee,  the  consequences  should  fall  upon  the  company,  and  not 
npon  settlers. 

It  is  urged  by  the  company  that  the  decision  in  Byan  v.  Central  Pa- 
ciflc  Bailroad  (99  U.  S.,  382)  controls  the  case  at  bar  in  favor  of  the 
company. 

The  tract  involved  in  that  case  was  within  indemnity  limits,  and  at 
the  date  of  the  grant  was  within  the  boundaries  of  the  Mexican  (Diaz) 
grant.  This  grant  was  declared  invalid  by  the  Supreme  Court  March 
3, 1873.  The  decision  in  that  case  does  not  show  when  the  withdrawal 
of  the  land  was  made  within  the  indemnity  limits ;  but  I  find  upon  an 
examination  of  the  records  of  your  office  that  such  withdrawal  was 
made  October  19, 1867,  and  notice  thereof  reached  the  local  office  No- 
vember 25  following.  Notwithstanding  the  fact  that  this  withdrawal 
bad  been  made  and  was  existing  at  the  time  the  Mexican  claim  was  re- 
jected, the  court  declared  that  '^  at  the  time  of  the  selection  (October 
30,  1874)  the  premises  were  public  land,"  that  "it  was  as  much  public 
land  as  any  other  part  of  the  national  domain."  No  other  claim  had 
intervened  at  the  time  of  such  selection.  Eyan  made  his  application 
to  enter  long  after  the  selection.  The  company's  right  to  the  laud  was 
put  upon  the  ground  that  it  was  not  longer  sub  judice;  that  it  was  dis- 
embarrassed of  the  Mexican  claim ;  was  public  land  within  indemnity 
limits,  and  therefore  subject  to  the  right  of  selection.  Although  the 
v^ithdrawal  remained  in  terms,  does  it  not  follow  by  necessary  impli- 
cation that  Byan's  claim  to  the  tract  would  have  been  confirmed  if  his 
entry  had  been  made  prior  to  the  selection  by  the  company  t  It  must 
follow  from  the  single  fact  that  the  land  <<  was  as  mnch  public  laud  as 
any  other  part  of  the  national  domain." 

In  the  Byan  case  the  case  of  Newhall  v.  Sanger  is  distinguished  and 
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explained.  The  distinction  made  is  that  when^  in  the  latter  ca&e,  the 
company's  right  attached,  the  tract  in  controversy  was  sub  judice^heiug 
within  the  exterior  limits  of  a  Mexican  claim }  and  that, ''  as  the  prem- 
ises in  controversy  were  not  public  lands,  either  at  the  date  of  the 
grant  or  of  their  withdrawal,  it  follows  that  they  did  not  pass  to  the 
railroad  company."  In  the  latter  case  the  lands  were  within  the  granted 
limits.  In  the  Eyan  case  the  land  was  in  indemnity  limits,  and  when 
the  withdrawal  was  made  the  tract  was  sub  judice,  but  when  the  com- 
pany asserted  its  right  of  selection  the  tract  had  become  ^*  disembar- 
rassed "  of  the  Mexican  claim.  The  court  said,  ^'  the  railroad  company 
had  not  and  could  not  have  any  claim  to  it  until  specially  selected.'' 
The  company  selected  it  long  before  Byan  applied  for  it,  and  it  was 
awarded  to  the  company. 

In  the  case  at  bar,  when  the  withdrawal  was  made  the  title  to  the 
land  in  question  was  embarrassed  by  O'Leary's  homestead  entry;  when 
it  became  disembarrassed  of  that  claim,  and  before  the  company  made 
or  attempted  to  make  any  selection  of  the  tract,  viz,  in  May,  1879, 
Prest  settled  upon  the  land,  and  in  July  following  made  his  declaratory 
statement  therefor. 

The  principle  laid  down  in  Kewhall  v.  Sanger,  as  explained  and  ap- 
plied in  Eyan  v.  Eailroad,  I  think  sustains  the  present  holding. 

I  afiQrm  your  decision. 


enlarged  grant- apfropbiated  lands. 

Saint  Paul,  Minneapolis  and  Manitoba  Eailway  Company  v. 

Stacy. 

The  act  of  March  3,  1865,  enlarging  the  grant  of  lands  for  this  company  did  not  take 
effect  as  of  the  date  of  the  original  grant  of  1857,  so  as  to  embrace  lands  which 
at  the  date  of  the  later  grant  were  lawfully  appropriated. 

8ecret4iry  Teller  to  Commissioner  McFarlandj  June  1(>,  1884. 

Sib  :  I  have  considered  the  case  of  the  Saint  Panl,  Minneapolis  and 
Manitoba  Eailway  v.  John  Stacy,  involving  the  SW.  J  of  the  SW.  J  of 
Sec.  7,  T.  116,  E.  30,  and  the  N  W.  J  of  the  N  W.  i  of  Sec  24,  T.  116,  E 
29,  Benson,  Minn.,  on  appeal  by  said  company  from  your  decision  of 
February  23, 1883. 

The  land  in  said  section  7  is  within  the  20-mile8  (indemnity)  limits  of 
the  grant  to  said  railroad,  the  withdrawal  for  the  benefit  of  which  be- 
came eflfective  July  20,  1865. 

The  land  in  question  was  formerly  embraced  in  homestead  entry  No- 
928,  made  August  12,  1864,  by  Carl  Strivert,  which  was  on  February 
28,  1872,  canceled  for  abandonment.  August  2, 1877,  said  John  Stacy 
made  homestead  entry  No.  7699  of  the  land. 

This  statement  of  fact  shows  that  the  case  is  raled  by  my  decision  of 
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the  23d  ultimo,  in  the  case  of  the  Northern  Pacific  Company  v.  Jasper 
H.  Prest. 

The  act  of  1857,  granting  lands  to  the  Territory  of  Minnesota  to  aid 
in  the  constraction  of  certain  railroads,  is  amended  by  the  act  of  March 
3, 1865,  enlarging  the  grant.  It  is  claimed  on  behalf  of  the  company 
that  this  enlargement  must  be  treated  as  if  originally  made,  and  ^<  the 
right  of  the  company  to  select  and  locate  indemnity  lands  within  the 
enlarged  limits  of  twenty  miles  must  be  considered  as  taking  effect  as 
of  the  date  of  \  he  act  of  1857." 

It  will  be  observed,  however,  that  Strivert's  entry  was  upon  the  tract 
in  question  at  the  time  the  amended  act  was  passed,  and  thereby  the 
land  was  segregated  and  appropriated.  The  amended  act  was  made 
subject  to  any  and  all  limitations  contained  in  the  act  of  1857  ^^and  sub- 
sequent a<^ts.''  The  former  act  reserved  all  lands  sold  by  the  United 
States  before  the  line  of  the  road  was  definitely  fixed  and  those  to  which 
the  right  of  pre-emption  had  attached.  The  homestead  law  was  a  '^  sub- 
sequent act.''  If  the  position  taken  by  the  company  were  conceded  it 
could  not  destroy  the  effect  of  Strivert's  entry  existing  at  the  time  the 
grant  was  enlarged. 

The  case  of  the  Missouri,  &c.,  v.  Elansas  Pacific  Eailway  Company 
(97  U.  8.,  491),  cited  by  the  company,  while  holding  that  the  enlarged 
grant  took  effect  by  relation  as  of  the  date  of  the  former  grant,  also 
holds  that  the  enlarged  grant  wonld  be  subject  to  all  reservations  by 
way  of  pre-emption,  homestead,  or  other  lawful  claims,  and  would  so 
take  effect  by  relation  as  against  the  United  States  only. 

I  affirm  your  decision. 


VI.— INDEMNITT  LANDS. 

POWER  OF  EXECUTIVE-'WITHDBAWALS. 
NOBTHEEN  PACIFIO  EAILBOAD  COMPANY. 

The  power  of  this  Departmeot  to  withdraw  lands  within  the  granted  limits,  for  the 

benefit  of  the  grant,  is  well  settled,  and  by  parity  of  reasoning  the  authority  to 

withdraw  lands  in  the  indemnity  limits  must  follow. 
As  to  indemnity  lands,  the  law  gives  at  date  of  definite  location,  not  title,  but  a  right 

to  acquire  title  by  selection,  based  on  the  deficiency  ascertained  in  the  granted 

limits. 
It  was  clearly  the  intention  of  the  legislature  that,  within  the  indemnity  limits  fixed 

by  the  Northern  Pacific  acts,  the  company  should  have  the  opportunity  to  take 

lands,  acre  for  acre,  for  aU  those  lost  in  place. 
The  Secretary  of  the  Interior  is,  however,  empowered  with  full  control,  supervision, 

and  discretion  in  regard  to  withdrawals  and  selections  of  indemnity  lands,  which 

he  is  to  exercise  for  the  benefit  of  the  public,  as  well  as  for  that  of  the  railroad 

company. 
In  the  case  of  this  road,  existing  withdrawals  should  be  maintained ;  but  at  present 

it  is  not  deemed  necessary  to  withdraw  in  the  Territories  the  lands  within  the 

second  indemnity  limits,  established  by  the  Joint  Resolution  of  May  31,  1^0. 
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Secretary  Teller  to  Commissioner  McFarlandj  May  17, 1883. 

SiK :  Your  letter  of  January  22, 1883,  after  reviewing  at  length  the 
practice  which  has  prevailed  in  your  office  and  in  this  Department  in 
reference  to  the  withdrawal  of  lands  within  the  indemnity  limits  of  rail- 
road grants,  submits  the  following  question,  viz : 

Whether  I  shall  direct  the  local  officers  to  withdraw  from  entry  and 
settlement  the  odd  sections  within  the  indemnity  limits  of  the  Northern 
Pacific  Railroad,  or  whether  I  shall  only  mark  the  outer  lines  of  said 
indemnity  limits  beyond  which  the  railroad  company  cannot  go,  and 
hold  the  lands  in  such  limits  open  to  the  first  legal  applicant? 

You  state — 

That  it  has  been  the  uniform  practice,  as  to  all  grants  having  in- 
demnity provisions,  including  that  of  the  Northern  Pacific  Railroad,  to 
withdraw  from  entry  and  sale  the  indemnity  as  well  as  the  granted 
lands.  It  has  been  the  rule,  where  the  ma])S  showing  the  definite  loca- 
tion of  a  road  have  been  presented  to  the  Department,  to  refer  the  same 
to  this  office  without  comment  or  for  appropriate  action  *  *  *!  and 
the  withdrawals  have  followed  as  a  matter  of  course,  and  without  specific 
authority  from  the  Department." 

In  some  instances  cited  by  you,  relating  to  railroad  grants  other  than 
that  of  the  Northern  Pacific,  explicit  instructions  have  been  given  by 
this  Department  to  your  office  to  cause  to  be  withdrawn  lands  lying 
within  indemnity  limits. 

You  refer  to  certain  "  recent  decisions  rendered  by  the  Department," 
and  seem  to  be  of  the  opinion  that  in  view  of  those  decisions  the  prac- 
tice of  withdrawals  within  indemnity  limits  cannot  be  continued  and 
the  terms  thereof  be  '^  made  identical  with  those  heretofore  made  and 
now  in  force."  In  support  of  this  view  the  cases  referred  to  by  yen  are 
Blodgett  V.  The  California  and  Oregon  Railroad  Company  (Copp's  L.  O., 
6,  p.  37),  decided  by  my  predecessor,  Secretary  Schurz,  in  1879 ;  South- 
ern Pacific  Railroad  Company  v.  Rosenburg,  decided  August  18, 1882, 
and  Southern  Pacific  Railroad  Company  v.  McCarty,  decided  October 
31, 1882,  by  this  Department. 

The  first  case — that  of  Blodgett — goes  only  to  the  extent  of  holding 
that  the  preemption  claim,  although  initiated  by  settlement  made  after 
the  withdrawal,  might  be  permitted  to  remain  subject  to  the  right  of 
selection  by  the  company.  It  says :  ^'  Should  the  tract  in  question  not 
be  required  in  satisfaction  of  land  lost  in  place,  I  see  no  reason  why  the 
claim  of  Blodgett  may  not  be  x)erfected,  upon  showing  a  full  comidiance 
with  the  law ;  this,  however,  cannot  be  done  while  the  grant  to  the 
company  remains  unadjusted.'' 

The  case  of  Rosenburg  v.  The  Southern  Pacific  Railroad  Company  is 
not  an  authority  upon  the  question,  since  in  that  case  it  appeared  that 
the  settlement  was  prior  to  the  withdrawal,  and  it  was  held  that  Rosen- 
burg's  ''  pre-emption  claim  was  valid  and  subsisting  at  the  date  upon 
Thich  the  company's  right  attached." 

The  case  of  McCarty  v.  The  Southern  Pacific  Railroad  Company  was 
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based  upon  the  effect  of  the  joint  resolution  of  June  28, 1870  (16  Stat, 
382),  authorizing  the  compauy  to  construct  its  road  on  the  line  of  a 
certain  map  filed  in  this  Department  January  3, 1867,  and  directing  an 
adjastment  of  the  land  grant  accordingly,  but  which  in  express  terms 
saved  and  reserved  "all  the  rights  of  actual  settlers." 

I  therefore  regard  the  questions  submitted  by  you  as  fully  open  for 
the  consideration  of  this  Department. 

Since  the  writing  of  your  letter  the  Northern  Pacific  Company  has 
filed  a  brief  upon  the  questions  submitted  by  you  and  been  granted  a 
hearing  upon  such  questions. 

The  act  (13  Stat.,  365,  section  3)  grants  to  the  Northern  Pacific  Eail- 
road  Company — 

every  alternate  section  of  public  land  not  mineral,  designated  by  odd 
D  umbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line  as  said  company  may  adopt,  through  the 
Territories  of  tbe  United  States,  and  ten  alternate  sections  of  land  per 
mile  on  each  side  of  said  railroad  whenever  it  passes  through  any  State, 
"  to  which"  the  United  States  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre-emption,  or  other  claims 
or  rights,  at  the  time  the  line  of  said  road  is  definitely  fixed,  and  a  plat 
thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office;  and  whenever,  prior  to  said  time,  any  of  said  sections  or  parts 
of  sections  shall  have  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  preempted,  or  otherwise  disposed  of,  other  lands  shall 
be  selected  by  said  company  in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior^  in  alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  beyond  the  limits  of  said  alternate 
sections. 

The  joint  resolution  of  May  31, 1870  (10  Stat.,  378),  provides  that— 

In  the  event  of  there  not  being  in  any  State  or  Territory  in  which  said 
main  line  or  branch  may  be  located  at  the  time  of  the  final  location 
thereof  the  amount  of  lands  per  mile  granted  by  Congress  to  said  com- 
pany within  the  limits  prescribed  by  its  charter,  then  said  company 
shall  be  entitled,  under  the  direction  of  the  Secretary  of  the  Interior,  to 
receive  so  many  sections  of  land  belonging  to  the  United  States  and 
designated  by  odd  numbers  in  such  State  or  Territory,  within  ten  miles 
on  each  side  of  said  road,  beyond  the  limits  prescribed  in  said  charter, 
as  will  make  up  such  deficiency  on  said  main  line  or  branch,  except 
mineral  and  other  lands,  as  excepted  in  the  charter  of  said  company  of 
1864,  to  the  amount  of  the  lands  that  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  pre-empted,  or  otherwise  disposed  of 
subsequent  to  the  i)assage  of  the  act  of  July  2, 1864. 

I  am  advised  by  your  letter  that  in  the  case  of  the  Northern  Pacific 
Eailroad  withdrawals  of  lands  within  the  indemnity  limits  have  followed 
the  filing  of  the  maps  of  definite  location  to  the  full  extent  of  both  acts 
within  the  States,  but  within  the  Territories  only  to  the  extent  provided 
in  the  first  act.  Keither  act  contains  any  express  provisions  for  the 
withdrawal  of  lands  within  the  indemnity  limits. 

In  many  instances  acts  making  grants  in  aid  of  the  construction 
of  railroads  provide  for  an  executive  withdrawal  of  the  lands  within 
4531  J,  o 33 
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the  granted  limits.  These  acts  do  not,  however,  generally  provide  for 
an  executive  withdrawal  of  lands  within  the  indemnity  limits,  and  where 
sach  a  provision  exists  it  is  found  in  general  terms,  which  declare  that 
it  shall  be  the  "  duty  of  the  Secretary  to  withdraw  from  market  the 
lands  embraced  within  the  provisions''  of  the  act.  (13  Stat.,  52C;  14 
Stat.,  87.) 

The  grant  to  the  Northern  Pacific  does  not  provide,  either  specifically 
or  in  general  terms,  for  an  executive  withdrawal  of  lands  within  either 
granted  or  indemnity  limits. 

The  power  of  the  executive  department  of  the  Government,  how- 
ever, to  withdraw  lands  for  the  benefit  of  the  grant,  within  the  granted 
limits,  without  any  direction  expressed  in  the  act,  is  now  too  well  set. 
tied  to  be  questioned.  (8  Atty  Gen'l  Opin.,  244 ;  Wolcott  v.  Des  Moines, 
6  Wall.,  681 ;  Wolsey  v.  Chapman,  101  U.  S.,  755.) 

Such  power  had  been  recognized  by  Congress  (10  Stat.,  269),  and  had 
been  exercised  by  the  Land  Department  for  a  long  time  before  the 
Northern  Pacific  act  was  passed,  and  must  have  been  well  understood 
by  Congress  at  the  time  of  the  passage  of  that  act. 

This  Department  has  held  that  it  had  such  authority  in  the  case  of 
the  Northern  Pacific  grant.    (Copp's  P.  L.  L.,  377.) 

The  object  of  the  withdrawal  is  to  prevent  private  appropriation  of 
the  granted  lands,  which  would  defeat  the  object  of  the  grant.  (5 
Wall.,  088,  snpra.)  By  parity  of  reasoning,  the  authority  to  withdraw 
lands  within  the  indemnity  limits  must  follow.  Such  authority  has 
been  repeatedly  exercised  by  the  Land  Department  in  reference  to  the 
Northern  Pacific  and  other  indemnity  lands. 

It  is  claimed  by  the  company  that  the  acts  already  cited,  making  and 
denning  this  grant,  operate  as  an  absolute  exclusion  of  the  right  of 
entry  or  other  disposal  in  both  granted  and  indemnity  limits  from  the 
moment  of  the  fixing  of  the  route  of  definite  location  by  the  filing  of 
the  map  of  such  line  and  its  acceptance  by  this  Department.  If  this 
be  so,  there  is  manifestly  no  discretion  vested  in  me  as  the  executive 
officer  of  the  law  to  do  more  than  to  decide  when  such  location  has 
been  made,  and  direct  the  cancellation  of  all  entries  from  the  date  of 
such  location,  while  the  matter  of  preparing  the  notices  and  limits  of 
the  legislative  withdrawal  is  in  progress,  and  hold  all  the  lands  from 
that  date  absolutely  subject  to  the  right  of  selection  by  the  company. 

That  this  is  true  of  the  granted  lands,  "  in  place,"  is  now  settled  law 
as  construed  by  the  judicial  tribunals,  the  latest  decision  being  that  of 
Van  Wyck  v,  Kuevals  (106  U.  S.,  360).  As  to  these  lands  there  can  be 
no  question  of  the  duty  of  this  Department  to  give  timely  notice  of  the 
date  and  extent  of  this  appropriation  by  prompt  withdrawal,  not  alone 
for  the  protection  of  the  company,  but /or  the  protection  of  the  settlers j 
who  can  no  longer  acquire  them. 

Respecting  the  indemnity  belt,  it  is  to  be  observed  that  the  object  of 
the  law  is  to  give  within  its  entire  limit  just  what  has  been  lost  in  place. 
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by  other  appropriatioD  within  the  granted  limits  to  the  amount  of  lands 
intended  to  be  granted^  and  no  more.  If  by  reason  of  such  appropria- 
tion after  the  date  of  the  act  and  prior  to  definite  location  the  whole  of 
the  first  belt  shall  be  exhausted,  in  tJiat  event  resort  may  be  had  to  the 
second  belt,  under  the  act  of  1870,  to  supply  that  particular  loss,  and  no 
more. 

Kow,  with  respect  to  the  definite  location,  the  law  makes  absolute 
grant,  with  precision  from  that  date  as  to  particular  lands,  because 
those  lands  are  immediately  identified  as  a  whole — ^being  the  alternate 
sections  on  each  side  of  said  road.  The  circumstances  or  status  of  each 
tract— whether  "vacant^'  or  "  appropriated" — can  then  be  ascertained. 
When  ascertained  it  either  falls  within  the  grant  as  of  its  date  or  fails 
to  pass  on  account  of  such  exception  as  the  law  declares. 

As  to  the  indemnity  the  law  gives  at  date  of  definite  location,  not 
title  but  a  right  to  acquire  title  by  selection — ^based  on  the  deficiency 
ascertained  as  above.  And  the  provision  of  1870  rests  on  a  possibility 
that  at  date  of  definite  location  there  may  be  in  some  State  or  Terri- 
tory a  want  of  sufficient  lands  in  the  limits  fixed  in  1864,  on  account  of 
subsequent  disposals,  to  make  the  full  original  grant,  and  allows  the 
deficiency  thus  caused  to  be  supplied  beyond  the  original  limits. 

lliis  might  seem  like  a  legislative  reservation  of  the  first  limit  or  in- 
demnity belt  from  the  date  of  definite  location.  But  the  acts  place  the 
whole  subject  "  under  the  direction  of  the  Secretary  of  the  Interior." 
The  powesto  direct  a  proceeding  necessarily  implies  not  mere  oversight 
in  minor  details,  but  control,  supervision,  discretion;  and  in  such  a 
matter  as  the  selection  and  setting  apart  of  public  lands  for  any  pur- 
pose, out  of  a  body  of  public  lands,  where  the  use  of  the  word  "select" 
implies  that  there  is  something  left  after  selection  and  where  other  right 
to  acquire  the  lands  already  exists,  it  must,  I  think,  be  held  that  the 
power  resides  in  this  Department  to  adjudge  when,  in  what  manner,  and 
to  what  extent,  the  statute  requires  the  exercise  of  such  control  and  di- 
rection as  to  give  to  the  public^  as  well  as  the  particular  grantee,  all  the 
rights  and  privileges  granted  by  law. 

While  this  is  so,  and  while  there  perhaps  may  be  cases  in  which  a 
common  right  of  selection  with  the  general  public  and  with  settlers 
would  be  amply  sufficient  to  enable  a  company  acting  with  promptness 
to  secure  its  ftiU  grant,  thus  dispensing  with  any  withdrawal  whatever, 
I  am  convinced  that  the  persuasive  force  of  the  acts  passed  for  the 
Korthem  Pacific  require  such  withdrawal  to  be  made  as  will  place  be- 
yond reasonable  doubt  any  possibility  of  a  miscarriage  of  their  evident 
intent  with  respect  to  its  lands. 

The  intention  of  the  legislature,  as  manifest  in  these  land  grant  acts, 
must  in  good  faith  be  carried  out  by  the  Land  Department.  At  the 
same  time  the  rights  and  interests  of  settlers  must  be  regarded  and  the 
policy  of  the  country  in  respect  to  speedy  settlement  of  public  lands 
not  unnecessarily  restricted. 
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I  cannot  shut  my  eyes  to  the  fact  that  vast  areas  of  lands — ^public  lat 
for  the  right  of  selection— lying  within  indemnity  limits,  are  barred  to 
settlement,  and  that  the  area  of  arable  lands  open  to  settlement  is  not 
great  when  compared  with  the  increasing  demand  and  is  rapidly  dimin- 
ishing. 

It  becomes  the  somewhat  difficult  duty  of  your  office  and  this  Depart 
ment  to  administer  the  laws  relating  to  these  grants  and  the  public  lands, 
and  to  the  rights  of  settlers,  in  such  manner  as  to  preserve,  as  far  as 
possible,  the  rights  and  interests  of  all  parties. 

It  was  clearly  the  intention  of  the  legislature  that,  within  the  indem^ 
nity  limits  fixed  by  the  Northern  Pacific  acts,  the  company  should  have 
the  opportunity  to  take  lands,  acre  for  acre,  for  all  those  lost  in  place. 

A  considerable  portion  of  the  road  has  already  been  built;  the  re- 
mainder is  in  rapid  progress  of  construction,  and  the  entire  road  will 
probably  be  completed  at  an  early  day.  The  work  of  ascertaining  what 
lands  in  place  have  been  lost  to  the  company  ouglit  to  go  forward  as 
rapidly  as  possible,  and  the  company  be  enjoined  to  make  selections  in 
lieu  of  such  lost  lands  without  delay. 

If  the  company  neglects  to  make  its  selection  and  takes  advantage  of 
the  withdrawals  heretofore  made,  or  that  may  be  made  hereafter,  to 
"Irithhold^lands  within  the*indemnity  limit  from  the  operation  of  the 
settlement  laws,  not  actually  needed  to  make  good  losses  they  have 
sustained,  it  will  be  the  duty  of  the  Department  to  revoke  such  order  ot 
withdrawal. 

In  reply  to  your  suggestion  whether  "  the  withdrawals  in  the  in- 
demnity limits  of  this  grant  are  to  stand  so  far  as  made,"  I  have  to  bay 
that  I  am  of  the  opinion  that  such  withdrawals  should,  at  least  for  the 
present,  be  maintained. 

I  am  further  of  the  opinion  that,  upon  filing  maps  of  approved  definite 
location,  withdrawals  of  lands  within  the  indemnity  limits  should  be 
made  by  you  to  the  extent  of  the  first  indemnity  limits.  Such  action 
will  be  in  accordance  with  the  practice  heretofore  pursued  by  your 
office  in  reference  to  withdrawals  under  the  grant  in  question. 

I  must  decline  to  comply  with  the  request  of  the  company  to  cause 
withdrawal  of  the  lands  within  the  second  indemnity  limits  in  the  Ter- 
ritories. The  nearest  of  these  lands  are  50  miles  and  the  farthest  GO 
miles  distant  from  the  line  of  the  road.  As  I  am  at  present  advised,  I 
do  not  think  it  probable  that  the  company  will  ever  be  obliged  to  resort 
to  those  limits  for  selection  of  lieu  lands.  But,  if  such  should  be  the 
case,  there  will  doubtless  be  a  sufficient  quantity  of  land  left  within  such 
limits  to  enable  the  company  to  secure  the  full  amount  of  its  grant- 
It  will  be  borne  in  mind  the  Northern  Pacific  Company  claim  that  its 
land  grant,  being  a  grant  of  quantity,  "  to  the  amount  of  twenty  alter- 
nate sections  per  mile  on  each  side,"  is  entitled  to  lands  within  the 
indemnity  limits  in  place  of  all  lands  disposed  of  or  to  which  pre- 
emption and  homestead  rights  had  attached,  as  well  before  the  passage 
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of  the  act  as  between  its  date  and  the  time  of  filing  the  map  of  definite 
location. 

This  question  is  not  presented  by  your  letter,  and  I  do  not  deem  it 
necessary  now  to  decide  it.  If,  however,  the  construction  claimed  by 
the  company  were  conceded,  I  think  the  Indemnity  limits  withdrawn  as 
indicated  herein  will  afford  ample  protection  to  the  grant. 


indemnity  lands-^witbvbawal. 

Circular. 

Department  of  the  Interior, 

General  Land  Office, 

WmhingUm^  2>.  (7.,  May  22, 1883. 
Eegisters  and  Beceiyers: 

Gentlemen  :  It  appears  that  under  certain  decisions  of  this  ofiice 
and  the  Department  a  practice  has  grown  up  at  several  district  laud 
offices  of  admitting  pre-emption  claims  or  homestead  entries  for  laud  in 
sections  withdrawn  for  indemnity  under  grants  to  aid  in  the  construe- 
tion  of  railroads,  to  remain  of  record  awaiting  the  final  adjustment  of 
the  grant,  when,  if  the  land  is  not  needed  in  satisfaction  thereof,  such 
entries  or  claims  may  be  perfected. 

Under  date  17th  instant,  the  honorable  Secretary  of  the  Interior  de- 
cided that  he  had  authority  to  order  withdrawals  of  land  within  the  in- 
demnity limits  of  the  grant  to  the  Northern  Pacific  Eailroad  Company 
under  the  act  of  Congress  approved  July  2,  1864  (13  Stat.,  365),  and 
the  joint  resolution  of  May  31, 1870  (16  Stat,  378)  and  that  the  with- 
drawals for  that  purpose  should  be  maintained,  at  least  for  the  present. 

In  view  of  the  probability  that  a  large  proportion  of  the  land  in  the 
indemnity  limits  will  be  required  to  satisfy  the  several  grants  in  which 
indemnity  is  provided,  it  is  evident  that  a  continuance  of  the  practice  of 
allowing  entries  of  such  lands  will  result  in  detriment  rather  than  benefit 
to  settlers,  many  of  whom  would  find  that  the  lands  entered  bj  them 
were  needed  to  make  up  the  losses  within  the  granted  limits.  In  such 
an  event  the  settler  must  either  purchase  the  land  at  the  price  fixed  by 
the  company  or  lose  his  improvements  and  the  benefits  of  his  labor. 

In  the  decision  cited,  the  Secretary  says : 

The  intention  of  the  legislature,  as  manifest  in  these  land  grant  acts, 
must  in  good  faith  be  carried  out  by  the  Land  Department.  At  the  same 
time  the  rights  and  interests  of  settlers  must  be  regarded,  and  the  policy 
of  the  country  in  respect  to  speedy  settlement  of  the  public  lands  not 
unnecessarily  restricted. 

I  cannot  shut  my  eyes  to  the  fact  that  vast  areas  of  lands  (public  but 
for  the  right  of  selection),  lying  within  indemnity  limits,  are  barred  to 
settlement,  and  that  the  area  of  arable  lands  open  to  settlement  is  not 
great  when  compared  with  the  increasing  demand,  and  is  rapidly  di- 
minishing. 
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It  becomes  the  somewhat  difficnlt  duty  of  your  office  and  this  Depart- 
ment to  administer  the  laws  relating  to  these  grants  and  the  public 
landsy  and  to  the  rights  of  settlers,  in  such  manner  as  to  preserve,  as 
far  as  possible,  the  rights  and  interests  of  all  parties. 

It  was  clearly  the  intention  of  the  legislature  that  within  the  indem- 
nity limits  fixed  by  the  Northern  Pacific  acts,  the  company  should  have 

the  opportunity  to  take  lands,  acre  for  acre,  for  all  those  lost  in  place. 

•  •••••• 

The  work  of  ascertaining  what  lands  in  place  have  been  lost  to  the 
company  ought  go  forward  as  rapidly  as  possible,  and  the  company  be 
enjoined  to  make  selections  in  lieu  of  such  lost  lands  without  delay. 

If  the  company  neglects  to  make  its  selections,  and  takes  advantage 
of  the  withdrawals  heretofore  made,  or  that  may  be  made  hereafter,  to 
withhold  lands  within  the  indemnity  limit)  from  the  operation  of  the 
settlement  laws,  not  actually  needed  to  make  good  losses  they  have  sus- 
tained, it  will  be  the  duty  of  the  Department  to  revoke  such  order  of 
withdrawal. 

The  advantage  to  settlers  in  awaiting  the  adjustment  of  the  claims  of 
the  railroad  companies  for  indemnit^'^,  and  the  restoration  to  uncondi- 
tional entry  of  the  lands  withdrawn  but  not  needed  for  that  purpose, 
over  the  practice  of  admitting  entries  and  holding  them  to  await  the 
result  of  the  adjustment  of  the  grants,  by  which  settlers  are  kept  in 
doubt  for  an  indefinite  period,  with  ultimate  loss  to  many,  is  too  plain 
for  further  remark. 

The  Secretary's  decision  being  applicable  to  all  withdrawals  for  indem- 
nity purposes  under  railroad  grants,  you  are  directed  to  refuse  applica- 
tions for  lands  thus  withdrawn,  except  where  the  applicant  alleges 
settlement  prior  to  the  date  of  receipt  of  the  order  of  withdrawal  at  the 
local  office. 

Very  respectfully, 

L.  HARRISON, 

Acting  Commissioner, 

Depabtment  of  the  Intebiob, 

May  26, 1883. 

Approved : 

H.  M.  TELLER, 

Secretary. 
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TIL— nmiAH  SESEBVATIOHS. 

SETTLEMENTS—  WITRDBA  WAL. 

BEOWN  ET  AL.  V.  NOBTHEBN  PACIPIO  EAILBOAD  COMPANY. 

No  rights  were  acquired  by  settlements  made  while  the  land  was  in  the  Indian  res- 
erration,  and  upon  the  extinguishment  of  the  Indian  title  the  withdrawal  for 
the  grant  became  efifective  and  prevented  the  acquisition  of  any  rights  by  settle- 
ment on  odd-numbered  sections. 

Acting  Commissioner  Harrison  to  register  and  receiver j  Miles  Cittfj  Monty 

August  16, 1883. 

Gentlemen:  Under  date  September  30,  1882,  the  register  trans- 
mitted, for  instmctions,  certain  Sioux  half-breed  scrip,  with  applica- 
tions to  locate  the  same,  filed  in  the  local  oflSce  at  Helena,  and  trans- 
ferred to  your  office  when  it  was  opened,  stating  that  he  was  unable  to 
adjust  the  locations  to  conform  to  the  public  surveys,  which  have  now 
been  extended  over  the  land,  and  the  following  cases  have  been  con 
sidered : 

Kos.  592  D  and  592  E,  160  acres  each,  issued  to  Ellen  Brown,  filed 
August  6, 1880,  by  George  B.  Wright,  attorney  in  fact. 

Kos.  323  D  and  323  E,  160  acres  each,  issued  to  Boseau  Braguier,  filed 
August  7, 1880,  by  Benjamin  S.  Bull,  attorney  in  fact. 

TSo.  310  D,  160  acres,  issued  to  Sophia  Huot,  filed  August  7, 1880,  by 
W.  W.  Hale,  attorney  in  fact. 

The  lands  to  which  title  is  sought  to  be  acquired  through  the  location 
of  said  scrip  are  portions  of  Sees.  13,  24,  25,  and  26,  T.  16  K.,  B.  55  E., 
and  18  and  19,  T.  16  'S.,  B.  56  E. 

Said  townships  are  within  the  limits  of  the  grant  to  the  I^orthem 
Pacific  Bailroad  Company  by  the  act  of  July  2, 1864.    (13  Stat.,  365.) 

A  map  showing  the  general  route  of  said  company's  road  was  filed  in 
this  office  February  21, 1872.  A  withdrawal  from  sale  or  entry  of  the 
odd-numbered  sections,  both  surveyed  and  unsurveyed,  for  40  miles  on 
each  side  of  the  line  of  route  shown  on  said  map  was  ordered  by  letter 
from  this  office  dated  April  22, 1872,  which  reached  the  local  office,  then 
at  Helena,  May  6.  A  max)  showing  the  definite  location  of  the  line  of 
said  road  through  said  townships  was  received  in  this  office  October  25, 
J  880,  with  a  letter  from  George  Gray,  esq.,  general  counsel  of  the  com- 
pany, to  the  Secretary  of  the  Interior,  dated  21st  same  month.  The 
limits  of  the  withdrawal  have  not  been  adjusted  to  said  definitely  located 
line,  which  through  said  townships  is  substantially  the  same  as  the  line 
of  general  route. 

If  the  land  in  the  odd-numbered  sections  was  withdrawn  by  the  order 
of  1872,  it  was  not  subject  to  location  at  the  date  of  filing  of  the  appli- 
cations under  consideration. 

At  the  date  of  the  grant  to  the  railroad  company,  said  lands  were 
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within  that  portion  of  the  Indian  country  recognized  and  acknowledged 
as  the  territory  of  the  Arickarees,  Gros  Yentre,  and  Mandan  Indians 
in  the  treaty  concluded  at  Fort  Laramie  September  17, 1851.  (lievision 
of  Indian  Treaties,  p.  1048.)  Said  treaty  was  never  ratified,  but  Con- 
gress made  appropriations  in  accordance  with  its  provisions. 

Under  date  April  2, 1870,  the  Commissioner  of  Indian  Affairs  sub- 
mitted to  the  Secretary  of  the  Interior  a  statement  relative  to  the  mat- 
ter, and  recommended  that  an  Executive  order  be  invoked  setting  apart 
a  reservation  for  said  Indians,  as  proposed,  and  such  order  was  issued 
on  the  12th  same  month.  (See  Report  of  Commissioner  Indian  Affairs 
for  1882,  pp.  260-262.) 

The  reservation  thus  established — ^known  as  Fort  Berthold  Reserve — 
embraced  an  estimated  area  of  8,330,000  acres  (about  4,000,000  in  Mon- 
tana and  the  remainder  in  Dakota),  and  included  the  land  in  question. 

By  an  Executive  order  dated  July  13, 1880  (W.,  262),  the  boundaries 
of  said  reservation  were  changed,  and  that  portion  in  Montana,  and  the 
greater  part  of  that  in  Dakota,  restored  to  the  public  domain. 

A  number  of  townships  in  the  area  thus  restored  have  been  surveyed 
and  others  are  under  contract.  The  plats  of  T.  10  K,  R.  55  and  56  were 
filed  in  your  office  June  12, 1882. 

The  second  section  of  said  act  of  1864  {supra)  provides  that  the  United 
States  shall  extinguish,  as  rapidly  as  may  bo  consistent  with  public 
policy  and  the  welfare  of  said  Indians,  the  Indian  titles  to  all  lands 
falling  under  the  operation  of  said  act,  and  acquired  in  the  donation  to 
the  road  named. 

The  grant  to  the  company  by  the  third  section  of  said  act  is  of — 

Every  alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on 
each  side  of  said  railroad  line,  as  said  company  may  adopt,  through  the 
Territories  of  the  United  States,  •  •  •  and  whenever  on  the  line 
thereof,  the  United  States  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  home  pre-emption,  or  other  claims 
or  rights,  at  the  time  the  line  of  said  road  is  definitely  fixed  and  a  plat 
thereof  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office.    •    •    • 

My  attention  has  been  called  to  a  letter  of  the  honorable  Secretary 
of  the  Interior,  dated  November  1, 1881,  in  reply  to  a  communication 
from  Geo.  Gray,  esq.,  general  counsel  for  the  Northern  Pacific  Railroad 
Company,  claiming  that  under  its  grant  said  company  bad  a  right  to 
take  from  the  Crow  Indian  Beservation,  adjacent  to  the  line  of  its  road, 
material  for  the  construction  thereof,  and  asking  permission  to  take 
such  material,  with  the  consent  of  the  Indians,  to  whom  the  company 
was  willing  to  make  satisfactory  compensation  for  the  same.  This  res- 
ervation is  a  part  of  the  territory  recognized  as  that  of  the  Crow  Indi- 
ans by  the  treaty  of  1851,  herein  referred  to.  It  was  established  by  a 
treaty  concluded  May  7, 1868,  which  was  formally  ratified  and  pro- 
claimed August  12, 1868.    (Revision  of  Indian  Treaties,  p.  237.)    Mr. 
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Gray's  application  was  denied  by  the  Department  upon  the  ground 
that  the  land  was  not  public  land  at  the  date  of  the  grant  to  the  rail- 
road company,  being  then  occupied  by  said  Indians,  who  did  not  ac- 
quire title  by  the  treaty  of  18G8,  the  effect  of  which  was  simply  to  con- 
firm title  already  existing. 

The  question  before  me  is  not  whether  the  tract*^  herein  described 
were  public  lands  at  the  date  of  the  grant,  but  were  they  such  at  the 
date  of  filiug  of  the  map  of  definite  location  of  the  road,  and  not  within 
the  exceptions  specified  in  section  3  of  the  granting  act. 

As  herein  shown,  the  Executive  order,  which  extinguished  the  Indian 
right  of  occupancy,  antedated  the  filing  of  said  map. 

"So  rights  were  acquired  by  settlement  while  the  land  was  in  the  res- 
ervation, and  upon  the  issue  of  said  Executive  order  the  withdrawal  of 
1872  became  effective  and  prevented  the  acquisition  of  any  such  rights. 
(Hoagland  v.  K  P.  E.  E.  Co.,  5  Copp's  L.  O.,  107.) 

So  far,  therefore,  as  the  applications  under  consideration  apply  to 
lands  in  the  odd-numbered  sections  the  same  are  held  for  rejection  sub- 
ject to  appeal  within  sixty  days. 

From  the  plat  of  the  private  survey  of  the  claim  of  Ellen  Brown  it 
appears  that  the  claim  is  intended  to  cover  a  tract  of  land  twenty  chains 
in  width  extending  along  the  right  bank  of  the  Yellowstone  Elver  for  a 
distance  sufficient  to  make  320  acres,  but  in  attempting  to  show  said 
claim  in  connection  with  the  lines  of  public  survey,  it  is  found  that  fol- 
lowing the  courses  and  distances  given  the  greater  part  of  the  claim 
falls  in  the  river.  The  other  claims  herein  mentioned  border  on  the 
Brown  claim  and  their  boundaries  are  governed  by  the  surveys  thereof, 
so  that  until  the  description  of  said  claim  is  corrected  no  part  of  these 
claims  can  be  adjusted.  Such  correction  requires  a  new  survey,  which 
will  be  allowed  provided  the  boundaries  of  said  claim  were  originally 

so  marked  that  they  can  now  be  found  and  identified. 
After  such  correction,  if  the  parties  so  elect,  said  claims  will  be  ad. 

justed  as  to  the  even-numbered  sections,  and  hearings  will  be  ordered 

to  determine  their  rights  as  against  claimants  under  the  pre-emption 

and  homestead  laws  and  under  another  scrip  location,  whose  claims  for 

a  part  of  said  even-numbered  sections" appear  of  record. 

If  the  parties  do  not  desire  to  have  their  claims  adjusted  to  the  even- 
numbered  sections,  they  may  relinquish  the  same,  and  have  the  scrip 
returned. 

The  odd-numbered  sections  herein  described  are  included  in  the  list 
of  lands  selected  for  the  railroad  company  filed  in  your  office  on  June 
23d  last,  received  in  this  office  on  23d  ultimo. 

Notify  the  scrippees  of  this  decision.  The  railroad  company  will  be 
notified  through  its  resident  attorney  by  letter  from  this  office. 
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Vm.— HEW  MEXICO  DOEAHOV. 

act  of  july  22,  1854— fo/i)  entbt. 
Atlantic  and  Paoifio  Bailboad  Company, 

A  donation  claim  void  on  its  face  does  not  except  the  land  from  the  grant  to  the 

company. 

Secretary  Teller  to  Commissioner  MoFarlandj  December  3, 1883. 

Sib  :  I  have  considered  the  appeal  of  the  Atlantic  and  Pacific  Bail- 
road  Company  from  yonr  decision  of  Augnst  16, 1882,  holding  that  a 
certain  donation  claim  to  the  SE.  i  of  the  NW.  i  of  Sec.  17,  T.  7  K^ 
B.  22  E.,  Santa  F6,  K.  Hex.,  excepted  said  tract  from  the  grant  to  said 
company. 

The  records  of  your  office  show  that  one  Francisca  Bael  filed  donation 
notification  Fo.  20  for  the  KE.  J  of  said  section  on  Jnly  29, 1870 ;  that 
he  relinqnished  the  same  on  December  6, 1870 — doabtless  becaase  of  a 
misdescription  of  the  tract  on  which  he  had  actually  settled— and  filed 
notification  Ko.  25  on  December  7, 1870,  for  the  tract  first  mentioned. 
In  both  said  notifications  he  alleged  settlement  on  March  8, 1863,  and 
claimed  under  the  donation  act  of  July  22, 1854  (10  Stat,  308).  He  re- 
liuquished  the  tract  herein  involved  on  February  21,  1874.  Subse- 
quently a  homestead  entry  on  it  was  allowed;  but  this  has  been  dis- 
posed of,  and  does  not  enter  into  the  case  at  bar. 

The  laud  is  within  the  limits  of  the  grant  to  the  Atlantic  and  Pacific 
Bailroad  Company,  the  right  to  which  attached  March  12, 1872. 

In  the  case  of  Juan  Bafael  Garcia  (9  Land  Owner,  203)  I  held  that 
the  said  donation  act  required  that  settlement  and  cultivation  should 
be  commenced  on  or  before  January  1, 1858.  It  is  manifest,  therefore, 
that  Bael's  claim,  alleging  settlement  on  March  8, 1803,  wa«  void  on  its 
face,  and  did  not  except  the  land  from  the  grant  to  said  company. 
(Thomas  v.  Saint  Joseph  and  Denver  Bailroad,  3  Land  Owner,  197; 
Graham  v.  Hastings  and  Dakota  BaUroad,  9  Land  Owner,  236). 

Your  above  decision  is  therefore  reversed. 
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IX.— PBACHCE. 

FABTT'-BEMITTITUB^BELIEF, 

Tboy^s  Heibs  V,  Southern  Paoifio  Bailboad  Company, 

The  defeated  party  in  a  case  before  the  Secretary  of  the  Interior  on  appeal  is  a  party 
to  it  until  it  is  closed  by  exeoation  of  the  decree.  He  has  the  right  to  call  atten- 
tion to  the  manner  in  which  the  Secretary's  decision  is  executed  by  the  Commis- 
sioner. 

After  a  case  has  been  decided  by  the  Secretary,  and  a  particular  relief  granted,  the 
Commissioner  cannot  grant  any  relief  or  direct  any  action  he  may  think  the  party 
would  have  been  entitled  to  upon  the  record,  had  he  applied  for  it. 

Secretary  Teller  to  Commissioner  McFarlandj  June  21, 1883. 

Sir  :  I  have  examined  the  proceedings  had  by  your  office  in  the  case 
of  the  heirs  of  Daniel  Troy  v.  Southern  Pacific  Bailroad  Company,  sub- 
sequent to  my  decision  therein,  referred  to  in  your  letter  of  the  25th 
ultimo. 

On  the  28th  day  of  February,  1881,  the  heirs  aforesaid  made  appli- 
cation to  purchase  the  land  involved,  under  section  2  of  the  act  of  June 
15, 1880.  The  defendant,  the  railroad  company,  resisted  the  applica- 
tion, claiming  the  land  by  virtue  of  its  grant.  The  local  officers  rejected 
the  application,  but  on  appeal  you  granted  it ;  and  your  decision  in  that 
respect  was  affirmed,  on  appeal  to  this  Department,  by  decision  of  Feb- 
ruary 6  last,  and  the  application  to  purchase  under  the  provisions  of 
said  act  was  directed  to  be  allowed. 

You  state  that  on  February  14, 1883,  you  transmitted  a  copy  of  my 
decision  to  the  local  office  (Yisalia,  Gal.),  and  directed  that  said  heirs 
be  allowed  to  purchase  said  land  under  the  act  aforesaid ;  that  the  next 
day  the  attorney  for  said  heirs  filed  an  application  in  your  office  to  have 
the  tract  in  question  patented  to  Daniel  Troy  (deceased),  under  his  home- 
stead entry;  and  that  on  March  12,  after  a  consideration  of  the  facts, 
you  revoked  your  letter  of  February  14,  and  instructed  the  register  and 
receiver  to  issue  supplemental  final  certificate,  in  the  name  of  Daniel 
Troy,  to  cover  the  land  in  question ;  that  final  certificate  was  accord- 
ingly issued  April  11,  and  approved  for  patent  April  23  j  and  that  by 
letter  of  the  latter  date  the  attorney  for  said  railroad  company  requested 
your  office  to  recall  your  said  letter  of  March  12,  and  to  require  said 
heirs  to  purchase  the  land  under  the  act  of  June  15, 1880,  aforesaid. 

You  further  state  that  on  May  9  you  advised  the  attorney  for  said 
railroad  company  that  the  claim  of  the  company  to  said  land  having 
been  concluded  by  the  decision  of  this  Department,  the  question  of  the 
subsequent  disposition  of  the  land  as  between  the  heirs  and  the  Gov- 
ernment was  one  with  which  the  company  had  nothing  to  do. 

The  attorney  for  the  company  having  addressed  a  letter  to  this  De- 
partment, proceedings  have  been  stayed  by  my  direction  until  the  ques- 
tions thus  raised  could  be  determined. 
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It  is  claimed  that  the  company  has  now  no  standing  in  the  case^  and 
that  the  action  and  motion  on  the  part  of  the  company  should  be  dis- 
missed. 

The  right  of  the  company  to  be  heard  as  to  the  execntion  of  the  final 
decision  is  evidently  misapprehended  by  your  office,  and  by  the  coansel 
for  the  heirs. 

When  the  record  is  returned  to  your  office  from  this  Department,  with 
its  decision,  and  direction  for  the  execution  of  such  decision,  it  is  in  the 
nature  of  a  remittitur  in  the  law  courts.  Can  there  be  any  doubt  about 
the  right  of  a  party,  though  defeated  in  the  appellate  tribunal,  to  see 
that  the  decree  of  that  tribunal  is  executed  as  therein  directed  t  And 
if  the  tribunal  to  which  the  record  is  remitted  should  attempt  to  exe- 
cute the  decree  in  a  manner  different  from  that  ordered,  or  to  substi- 
tute another  remedy  in  place  of  it,  would  there  be  any  doubt  about  the 
right  of  such  party  to  move  the  superior  tribunal  to  correct  the  pro- 
posed wrong  execution  of  its  decreet 

The  decisions  of  the  appellate  tribunal  are  of  no  avail  unless  they 
are  to  be  executed  as  made.  If  the  opposite  party  is  not  permitted  to 
move  in  such  tribunal,  there  is  no  one  that  would  have  that  right;  for 
all  others  would  be  strangers  to  the  record.  It  would  often  happen  that 
the  defeated  party  would  suffer  from  a  wrong  execution  of  the  decree. 

In  the  present  case  it  may  make  no  difference  to  the  company  whether 
the  land  in  controversy  passes  to  the  heirs  by  virtue  of  a  purchase  or 
under  an  entry  made  by  Daniel  Troy  in  his  lifetime.  In  another  caae 
the  rights  of  the  company,  in  respect  to  its  land  grant  or  the  right 
to  indemnity  for  the  land  lost  by  the  particular  decision,  might  be  af- 
fected. 

A  party,  although  the  judgment  is  against  him,  has  a  standing  in 
the  case  and  a  right  to  be  heard,  until  it  is  finally  closed  by  an  execu- 
tion of  the  decree. 

I  must,  therefore,  decline  to  dismiss  these  proceedings,  upon  the 
ground  that  the  defendant  has  no  standing  in  the  ca^e. 

From  what  has  already  been  said  it  may  be  inferred  that  the  prac- 
tice of  your  office  in  this  case  cannot  be  approved. 

The  application  was  to  purchase  the  land  under  the  relief  act  already 
cited.  The  party  making  it  was  represented  by  able  counsel,  and  pre- 
sumed to  know  the  relief  desired  and  to  which  the  party  was  entitled. 
The  case  was  considered  upon  no  other  ground,  and  upon  the  record 
furnished  by  your  office,  your  decision  was  affirmed,  and  it  was  ad- 
judged that  the  party  was  entitled  to  purchase  under  the  act  aforesaid. 

Tou  now  direct  upon  the  same  record  that  the  register  and  receiver 
issue  a  final  certificate  in  the  name  of  Daniel  Troy,  deceased,  on  bis 
homestead  entry  made  in  1867.  That  was  not  the  remedy  applied  for, 
nor  was  it  considered  by  you  or  this  Department ;  and  the  defendant 
had  not  been  heard  upon  that  question.  The  record  in  this  ease  may 
disclose  sufficient  facts  to  authorize  the  action  now  proposed  by  you; 
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bnt  after  a  case  has  been  heard  and  decided,  and  a  particulai  relief 
granted,  your  oflBce  is  not  at  liberty  to  grant  any  relief  or  direct  any 
action  which  you  may  think  the  party  would  have  been  entitled  to  upon 
the  record  if  he  had  applied  for  it. 

Such  practice  as  is  now  proposed  would  lead  to  great  confusion  and 
uncertainty.  This  Department  could  not  know  whether  the  action  di- 
rected by  its  decision  was  carried  out,  or  some  other  action  or  remedy 
substituted  in  its  place,  except  by  instituting  inquiry  in  your  ofSce.  In 
this  case  the  Department  was  not  asked  to  modify  its  decision,  and  was 
in  no  way  advised  of  the  proposed  change,  until  its  attention  was  called 
to  it  by  counsel  for  the  defendant. 

Your  decision  that  the  applicant  had  the  right  to  purchase  the  land 
in  question  under  said  act,  afftrmed  by  me  February  6  last,  should  be 
carried  into  effect ;  and  your  letter  of  March  12,  directing  final  cer- 
tificate to  issue  under  the  homestead  entry  of  Daniel  Troy,  and  all  pro- 
ceedings subsequent,  should  be  revoked. 


X.— PBBEMPTIOH. 

•  public  sale—act  of  september  4,  1841. 

Central  Pacipio  Eallroad  Company  v.  Oee. 

As  the  pre-emption  right  upon  which  Orr  hases  his  right  was  extinguished  on  the  day 
of  public  sale  described,  the  land  became  public  land  and  passed  to  the  company 
nudcr  its  grant. 

Secretary  Teller  to  Commissioner  McFarland^  September  21, 1883. 

Sir:  I  have  considered  the  case  of  the  Central  Pacific  Railroad  Com- 
pany V.  Michael  Orr,  involving  the  W.  J  of  the  SE.  J,  and  S.  J  of  SW. 
4  of  Sec.  5,  T.  12  K,  \L  8  E.,  M.  D.  M.,  Sacramento  district,  California, 
on  appeal  by  the  company  for  your  decision  of  April  28,  1882. 

The  tract  is  within  the  limits  of  the  grant  by  a<jt  of  July  1,  1862  (12 
Stat,  489),  to  the  company,  the  right  whereof  attached  June  1, 1863, 
and  the  withdrawal  for  which  was  made  September  13, 1862. 

It  appears  that  one  W.  B.  Wilson  filed  declaratory  statement  No.  421, 
for  the  tract,  June  15, 1856,  alleging  settlement  July  1, 1852. 

Under  date  of  January  25, 1877,  Orr  applied  at  the  local  ofllce  to  make 
homestead  entry  of  the  tract,  basing  his  right  upon  Wilson's  filing,  &c. 

At  Orr's  instance  citation  duly  issued  the  same  day  to  the  company 
to  appear  at  the  local  office  March  6  ensuing.  Hearing  was  accordingly 
had,  whereat  both  parties  appeared.  Under  date  of  June  29, 1878 
(the  record  fails  to  discover  the  cause  of  such  delay  in  the  rendition  of 
their  decision),  the  register  and  receiver  finally  found  from  the  evidence 
in  favor  of  the  company.  From  such  action  Orr  appealed,  but  by  rea- 
son of  the  contradictory  character  of  certain  material  testimony,  you 
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were  unable  to  determine  as  to  the  validity  of  Wilson's  claim  at  the  dat^ 
the  company's  right  attached,  to  wit,  June  1, 1863.  Wherefoz^o  7t>ti  ad- 
vised the  register  and  receiver  February  24, 1882,  to  inform  appellant 
that  he  would  be  allowed  to  explain  the  patent  discrepancy  of  statement 
in  the  testimony  of  one  of  his  material  witnesses,  after  due  notice  to 
the  company. 

This  Orr  accordingly  did,  so  far  as  lay  in  his  power,  the  company's 
attorney,  T.  B.  McFarland  (who  was  the  register  at  the  time  the  register 
and  receiver  decided  in  the  company's  favor,  as  aforesaid),  objecting  to 
the  admissibility  of  such  testimony  at  that  stage  of  the  proceeding, 
after  the  case  had  been  submitted  and  forwarded  on  appeal  to  your 
offtce.  But,  notwithstanding  such  demurrer,  you  rendered  your  decision 
in  question,  holding  that  while  the  testimony  <<is  not  so  clear  as  could 
be  desired,"  it  establishes  the  fact  that  Wilson  had  a  valid  subsisting 
claim  to  the  tract  at  the  date  of  the  definite  location  of  the  road,  June 
1, 1863,  which,  under  the  terms  of  the  statute  (12  Stat.,  492),  excepted 
the  tract  from  the  operation  of  the  grant. 

Without  discussing  the  minutice  of  the  several  points  of  exception 
specifically  raised  upon  appeal  by  the  company's  counsel,  touching 
Wilson's  personal  qualifications  and  Orr's,  it  will  sufiBce  to  state  that 
your  own  records  discover  the  fact  that  the  premises  were  proclaimed 
for  sale  under  date  of  June  30, 1858,  but  that  they  were  not  offered  by 
reason  of  their  alleged  mineral  character.  Such  being  the  case,  Wil- 
son should  have  made  proof  and  payment  forthwith,  pursuant  to  the 
express  provisions  of  the  original  pre-emption  act,  to  wit,  the  act  of 
September  4, 1841  (5  Stat.,  457),  the  fourteenth  section  whereof  pro- 
vides— 

That  this  act  shall  not  delay  the  sale  of  any  of  the  public  lands  of 
the  United  States  beyond  the  time  which  has  been,  or  may  be,  appointed 
by  the  proclamation  of  the  President;  nor  shall  the  provisions  of  this 
act  be  available  to  any  person  or  persons  who  shall  fail  to  make  proof 
and  payment,  and  file  the  affidavit  required  before  the  day  appointed 
for  the  commencement  of  the  sales  as  aforesaid. 

The  record  fails  to  discover  that  Wilson  complied  with  such  require- 
ment. Hence  it  must  be  assumed  that  he  failed  to  do  so,  and  that  the 
provisions  of  the  act  cited  were  not  available  to  him.  Thus  it  appears 
that  the  particular  claim  upon  which  Orr  bases  his  claim  having  fallen, 
Orr's  must  fall  likewise. 

I  am  therefore  of  opinion  that  at  the  date  of  the  definite  location, 
June  8, 1863,  there  was,  so  far  as  the  record  discloses,  no  valid  subsist'- 
ing  claim  to  the  tract  in  question,  whereby  the  same  was  excepted  firom 
the  operation  of  the  grant. 

Your  decision  is  accordingly  reversed. 
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ZI.— BEinrOUISHMEHTS. 

act  of  june  22,  1874— x.izv2)  in  lieu. 
Hastings  and  Dakota  Bailboad  Company. 

The  company  has  not  selected  the  land,  neither  has  it  shown  that  its  grant  cannot  be 
satisfied  without  the  same.  If  it  will  select  the  land,  and  it  shall  appear  that  it 
is  needed  to  satisfy  the  grant,  the  claim  thereto  will  be  adjudicated,  and,  if 
allowed,  the  land  may  be  relinquished  under  the  act  of  June  22, 1874,  in  favor  of 
the  settler,  and  other  land  taken  in  lieu  thereof 

Commissioner  McFarland  to  Register  and  Receiver^  June  22, 1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  March  12, 1883,  trans- 
mitting a  relinquishment  by  the  Hastings  and  Dakota  Railroad  Com- 
pany of  the  following-described  tracts : 

K^.  i  of  NW.  J,  SW.  J  of  NW.  J,  and  lot  1  of  Sec.  6, 112, 34,  contain- 
ing lO&^tf  acres,  in  favor  of  Moses  J.  Griffin,  homestead  entry  "So.  6472, 
Redwood  Falls  series  •  •  •  also,  N,  i  UW.  J,  Sec.  29, 114, 36,  80 
acres,  in  favor  of  John  Beckendorf,  entry  number  1,369. 

In  making  said  relinquishment,  the  company  claims  in  lieu  of  the 
tracts  relinquished  in  Griffin's  favor,  the  SW.  i  of  SE.  J  of  Sec.  22, 120, 
39,  and  lots  3  and  4  of  Sec.  8, 120,  44 ;  and  also  claims  in  lieu  of  the 
tracts  relinquished  in  Beckendorf 's  favor  the  E.  i  of  SE.  ^  of  Sec.  18, 
121,  40. 

The  records  of  this  office  show  that  on  March  26, 1880,  Griffin  was 
advised  that  he  might  relinquish  the  land  embraced  in  his  entry,  and 
make  a  new  entry,  or  that  his  entry  (6,472)  might  remain  intact  upon  the 
records,  subject  to  the  right  of  the  company  to  select  the  land  (em- 
braced in  said  entry)  if  it  was  needed  to  satisfy  the  grant.  The  com- 
pany through  its  resident  attorneys  was  advised  that  if  it  should  relin- 
quish the  land  embraced  in  Griffin's  entry,  under  the  act  of  June  22, 
1874,  Griffin's  entry  might  be  perfected  and  the  company  given  indem- 
nity therefor.  The  land  entered  by  Griffin  is  within  the  20-mile  indem- 
nity limits  of  the  grant  for  the  road  named.  It  was  reserved  at  date 
of  Griffin's  entry  in  order  that  the  company  might,  if  found  necessary, 
select  it  to  help  satisfy  any  deficiency  occasioned  by  losses  in  the  granted 
limits.  The  company  has  never  selected  the  land  for  that  or  any  pur- 
XK>8e.  Keither  has  the  company  shown  that  its  grant  cannot  be  sat- 
isfied without  said  land.  The  right  of  the  company  has  not  in  any 
sense  attached  to  said  land.  If  indemnity  was  now  given  the  company 
for  said  land,  the  indemnity  would  not  represent  any  loss  in  the  primary 
limits  of  the  grant.  I  cannot,  therefore,  accept  the  relinquishment  by 
the  company  of  the  tracts  embraced  in  Griffin's  entry,  and  to  that  ex- 
tent the  decision  of  my  predecessor — ^made  in  error — is  reversed.  If, 
however,  the  company  will  regularly  select  the  B".  J,  N W.  J,  S W.  J, 
NW.  ^,  and  lot  1,  of  Sec.  5, 112,  34,  and  if  it  shall  appear  that  they 


528  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

are  needed  to  satisfy  its  grant,  its  claim  thereto  will  be  a<ljudiciiteil, 
and  if  allowed,  the  compauj-  may  then  relinquish  the  land  and  receive 
indemnity  therefor,  under  the  act  of  June  22,  1874.  Pending  such  ac- 
tion the  land  in  even-numbered  sections,  named  by  the  company,  to  wit, 
SW.  i  of  SE.  J  of  Sec.  22, 120,  39,  and  lots  3  and  4  of  Sec.  8,  120,  44, 
will  be  reserved  from  entry.  It  will  be  observed  that  the  act  of  June 
22, 1874,  was  passed  for  the  relief  of  actual  settlers  "  whose  entry  or 
filing  has  been  allowed  under  the  pre-emption  or  homestead  laws  of  the 
United  States  subsequent  to  the  time  at  which  by  the  decision  of  tbe 
Land  OflBce  the  right  of  said  road  was  declared  to  have  attached  to  said 
lands.'^  •  •  •  For  many  years  prior  to  the  decision  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Michael  Eyan  r«.  The  Oenlral 
Pacific  Eailroad  Company,  it  was  the  rule  of  the  Land  Department  that 
the  grant  to  a  railroad  company  took  efi'ect  upon  lands  within  the  in- 
demnity limits  at  the  same  time  it  did  upon  lands  in  the  granted  limit;^. 

Said  rule  obtained  until  April  7,  1879,  when  the  Secretary  of  the  In- 
terior announced  (in  the  Blodgett  case)  the  rule  established  by  the 
Eyan  decision  made  during  October  term,  1878.  It  ia  clear,  therefore, 
that  the  act  of  June  22, 1874,  can  be  applied  to  the  relief  of  Griffin,  pro- 
vided that  such  application  does  not  "  enlarge  or  extend''  the  grant  for 
the  Hastings  and  Dakota  Eailroad,  to  avoid  which  the  company,  must 
proceed  in  the  manner  heretofore  directed,  and  if  the  company's  right 
to  the  land  (claimed  by  Griffin)  is  established,  said  right  will  be  held 
to  relate  back — so  far  as  the  act  of  June  22, 1874,  is  concerned — to  the 
date  of  the  granting  act  of  July  4, 1866.  The  case  of  John  Beckendorf, 
who  on  March  12,  1883,  was  allowed  to  make  a  timber-culture  entry  of 
the  K.  i  of  NW.  i  of  Sec.  29, 114,  36,  differs  from  that  of  Griffin  in  that 
the  land  is  within  the  granted  limits  of  the  road,  and  the  entry  made 
by  him  (Beckendorf)  is  not  of  the  class  for  which  the  act  of  June  22, 
1874,  provides  relief.  He  is  not  an  "  actual  settler"  on  the  land  whose 
entry  or  ''filing  has  been  allowed  under  the  pre-emption  or  homestead 
laws";  consequently  the  relinquishment  in  his  favor  made  by  the  Hast- 
ingsand  Dakota  Eailroad  Company  is  rejected.  The  N.  Jof  NW.  \  of  Sec, 
29, 114,  36,  was  selected  on  January  12, 1874,  by  said  company.  On 
December  6, 1881,  in  the  case  of  the  Company  v.  Charles  Beckendorf, 
the  land  was  awarded  to  the  companj'^,  and  you  should  not,  therefore, 
have  permitted  the  entry  before  submitting  the  application  to  this 
office. 

The  N.  i  of  NW.  J  of  Sec.  29, 114,  36,  was  entered  on  August  4, 1865, 
by  George  W.  Whitehurst,  and  on  June  6, 1867,  said  entry  was  canceled. 
Whitehurst's  entry,  under  the  rule  established  in  the  case  of  Julia  D. 
Graham,  decided  February  12, 1883,  must  be  held  to  have  excepted  the 
land  from  the  operation  of  the  grant  (of  July  4, 1866)  to  the  Hastin|]^s 
and  Dakota  Eailroad  Company. 

The  entry  of  John  Beckendorf  will  accordingly  be  permitted  to  rema\ 
intact  upon  the  records  of  this  office,  subject  to  appeal  by  said  compa 
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which  has  not  acquired  title  to  the  land  nnder  the  award  of  December 
6, 1881, 

!N'otify  Griffin  and  Beckendorf ;  the  company  will  be  notified  by  this 
office. 


DEFINITE  LOCATION.'-'  WITHDBA  WAL. 
MONAGLE  i;.  KOBTHEBN  PAOIFIO  BAILBOAD  GOHPANY. 

Where  an  entry  anbaisting  at  the  date  of  filing  of  the  map  of  general  rente  was  ean- 
oeled  for  voluntary  reUnqnishmentj  prior  to  the  definite  location  of  the  road,  the 
tracts  covered  thereby  became  public  land  and  were  subject  to  the  withdrawal 
for  indemnity  purposes. 

Commissioner  MeFarland  to  register  and  receiver j  Walla  Walla j  Wash.j 

September  14,  1883. 

Gentlemen  :  I  have  considered  the  appeal  of  Dennis  Monagle  from 
yoor  decision  of  April  24, 1883,  rejecting  his  application  of  same  date 
to  enter  nnder  the  homestead  laws  the  S.  ^  of  NE.  |,  N.  ^  of  SE.  |,  Sec. 
9,  T.  10  N.,  B.  39  E.,  W.  M.  The  lands  in  question  are  within  the  limits 
of  the  grant  uf  July  2, 1864  (13  Stat,  366),  to  the  Northern  Pacific 
Bailroad  Company.  The  withdrawal  of  the  odd-numbered  sections, 
based  upon  the  filing  of  the  map  of  general  route,  took  effect  August 
13, 1870.  They  also  fall  within  the  50-mile  or  indemnity  limits  of  the 
withdrawal  on  definite  location  of  the  road,  notice  of  which  was  received 
at  the  local  office  ITovember  30, 1880. 

The  records  of  this  office  show  that  on  March  22, 1869,  John  A.  Starms 
made  homestead  entry,  'So.  956,  of  said  tracts,  which  was  canceled  for 
voluntary  relinquishment  January  2, 1872. 

The  cancellation  of  said  entry  prior  to  the  date  of  the  definite  location 
of  the  road  served  to  restore  the  tracts  to  the  public  domain,  and  being 
within  indemnity  limits  they  became  subject  to  the  withdrawsd.  (See 
Perkins  v.  Central  Pacific  Bailroad  Company,  9  Copp,  L.  O.,  p.  200.) 

Your  decision  in  rejecting  said  application  is  affirmed. 

You  will  so  notify  Mr.  Monagle,  aUowing  sixty  days  for  appeal. 

The  railroad*  company  will  be  advised  by  this  office. 
4631 L  o 34 
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SELECTION  OF  LIEU  LANDS, 
HiTCHMAN  ET  AL.  V.  /NORTHERN  PAOIFIO  EAILBOAD  COMPANY. 

The  right  of  the  company  attached  to  the  tracts  relinquished  upon  definite  location, 
and  having  coustrncted  its  road  opposite  the  same  it  is  in  a  position  to  demand 
patent  therefor,  were  it  not  for  its  relinquishments  in  favor  of  settlers  under  the 
act  of  June  22,  1874. 

The  relinquishments  were  asked  for  by  the  Commissioner  and  were  executed,  and  the 
selection  of  other  lands  made  by  the  company  in  good  faith. 

Said  selection  was  a  valid  claim  subsisting  at  the  date  of  plaintiffs'  applications, 
which  claim  has  since  been  perfected  by  construction  of  the  road. 

Commissioner  McFarland  to  register  and  receiver j  Helena^  MonLj  October 

22, 1883. 

Gentlemen:  I  have  considered  the  appeal  of  Isaac  Hitchman,  Hen- 
rietta Eeid,  and  Sarah  E.  Brown,  by  their  attorney,  Massena  Ballard, 
from  your  rejection  of  their  applications  to  make  additional  homestead 
entries  for  tracts  in  T.  9  N.,  R.  10  W.,  transmitted  with  the  register's 
letter  of  the  14th  April  last. 

The  application  in  behalf  of  Hitchman  is  for  SE.  J  of  NW.  J  and  N.  i 
of  SW.  J,  Sec.  14. 

That  for  Reid  is  for  S W.  i  of  S W.  i,  Sec.  14,  and  K  J  of  NE.  J,  Sec 
22,  and  for  Brown  for  S.  J  of  NE.  J,  Sec.  22. 

Said  applications  were  filed  in  your  office  March  8, 1883,  and  rejected 
by  you  for  the  reason  that  the  tracts  described  therein  were  selected  by 
the  agent  of  the  I^orthern  Pacific  Railroad  Company  l^ovember  4, 1882, 
under  the  act  of  June  22, 1874,  in  lieu  of  tracts  relinquished  in  favor  of 
actual  settlers,  and  were  not  subject  to  entry. 

The  records  show  that  the  SE.  J  of  N W.  J  and  N.  J  of  S W.  J  Sec.  U 
were  selected  by  the  agent  of  the  railroad  company,  as  above  stated,  in 
lieu  of  NB.  i  of  SW.  J  and  S.  J  of  SW.  J  Sec.  21,  T.  5  N.,  K  10  W.,re. 
linquished  in  favor  of  Charles  Rivers,  who  made  pre  emption  cash  entry 
'No.  730  of  the  same  February  23, 1880. 

The  S W.  J  of  SW.  J  Sec.  14,  and  N.  J  of  NE.  J  Sec.  22,  were  selected 
in  lieu  of  SE.  i  of  SE.  J  Sec.  15,  T.  12  N.,  R.  6  W.,  relinquished  in  favor 
of  Samuel  F.  Ralston,  who  made  homestead  entry  No.  754,  covering  the 
same,  April  10,  1872,  and  the  E.  i  of  SE.  J  Sec.  10,  T.  13  N.,  R.  11  W., 
relinquished  in  favor  or  John  W.  Blair,  who  made  pre-emption  cash 
entry  No.  558  of  same  September  29, 1875. 

The  S.  i  of  NE.  J  Sec.  22  was  selected  in  *  lieu  of  the  S.  i  of  S  W.  J 
Sec.  29,  T.  11  N.,  R.  3  W.,  relinquished  in  favor  of  James  11.  Johnson, 
who  made  homestead  entry  No.  763,  covering  the  same,  April  15, 1872. 

The  foregoing  relinquishments  were  all  accepted  by  this  office. 

Maps  showing  the  line  of  said  railroad  as  definitely  located  were  Aled 
in  this  office  June  6, 1882,  and  the  tracts  relinquished  fall  within  the 
dOmilc  (granted)  limits  of  said  definitely  located  line. 
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The  foad  has  been  constracted,  and  that  portion  opposite  T.  11  K,  B. 
3  W.,  and  12  N.,  E.  5  W.,  was  accepted  by  the  President  September  7, 
1883.  That  portion  opposite  T.  5  N.,  E.  10  W.,  and  13  K,  E.  11  W., 
was  accepted  on  the  4th  instant. 

At  the  date  when  the  list  of  lien  selections  was  filed  in  yonr  office 
there  were  no  claims  to  the  tracts  described  therein  subsisting  on  the 
records. 

As  grounds  for  appeal,  counsel  of  the  applicants  asserts  that  the 
company  had  not  completed  its  road  opposite  the  lands  applied  for,  and 
had  not  at  the  date  of  said  applications  so  far  complied  with  law  or 
with  the  terms  of  its  grant  as  to  entitle  it  to  any  claims  to  said  land. 

It  is  true  that  the  road  had  not  been  completed  at  that  time.  It  had 
been  definitely  located,  however,  and  was  in  rapid  process  of  constiuc- 
tioD,  and  has  since  been  completed  opposite  said  lands. 

The  right  of  the  company  to  the  tracts  relinquished  attached  upon 
definite  location,  and  but  for  such  relinquishment  it  is  now  in  a  position 
to  demand  patent  for  the  same.  The  relinquishments  were  asked  for 
by  this  office  for  the  relief  of  settlers  whose  claims  could  not  have  been 
perfected  otherwise. 

The  relinquishments  and  the  selection  of  lieu  lands  were  made  in 
good  faith.  In  my  opinion  said  selection  was  a  valid  claim  subsisting 
at  the  date  of  the  applications  before  me,  which,  now  that  the  lands 
have  been  earned,  has  been  perfected,  and  your  action  in  rejecting  said 
application  is  affirmed,  subject  to  appeal  within  sixty  days. 

Advise  the  applicants  accordingly.  The  railroad  company  will  be 
advised  through  its  resident  attorney  by  letter  of  even  date. 


Peninsulab  Eailboad  Gompant  v.  Oablton  and  Steele. 

StatoB  of  the  lands  olaimed  by  this  railroad  company.    Lands  having  been  onoe 
lelinqniBhed  by  the  company  cannot  be  again  claimed  by  it. 

Secretary  Teller  to  Commissioner  MoFarlandj  November  14, 1883. 

Sib:  I  have  considered  the  appeal  of  the  Peninsular  Bailroad  Oom- 
pany,  said  to  be  successor  and  assignee  of  the  Atlantic,  Oulf  and  West 
India  Transit  Company,  from  your  decision  of  August  15, 1882,  holding 
for  patent  the  homestead  entry  of  McEeen  Carlton,  made  May  29, 
1873,  for  the  NE.  J  of  the  SE.  J  of  Sec.  1,  T.  11  S.,  E.  22  E.,  Gaines- 
ville, Fla ,  upon  which  final  proof  was  made  January  30,  1879,  final 
certificate  Ko.  1905,  and  also  holding  for  patent  the  homestead  entry 
of  Archy  Steele,  made  October  25, 1875,  for  the  SE.  J  of  the  NB.  J, 
and  the  NE.  i  of  the  SE.  i  of  Sec.  5,  T.  13  S.,  E.  22  E.,  in  the  same 
land  disMct,  upon  which  final  proof  was  made  December  4, 1880,  final 
certificate  Ko.  2128. 
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The  tracts  named  lie  within  the  6-mile  limits  of  the  Tampit  jSay  por- 
tion of  the  Atlantic,  Gnlf  and  West  India  Transit  Company,  and  your 
decision  holds  that  the  rights  of  the  company  did  not  attach  until 
March  16, 188 13  when  withdrawal  of  lands  was  made  for  the  benefit  of 
the  company,  nnder  Secretary  Schnrz's  instructions  of  January  28, 1881, 
and  hence  that  the  entiles  being  of  prior  date  to  the  withdrawal  must 
be  sustained.  The  company  claims  that  its  rights  attached  upon  the 
filing  of  the  plat  of  survey  in  your  ofBlce  in  1860. 

The  act  of  May  17, 1856  (11  Stat.,  15),  granted  to  the  State  of  Florida 
to  aid  in  the  construction  of  cert-ain  railroads  in  that  State — of  which 
that  herein  named  is  or  is  supposed  to  be  one — every  alternate  odd 
section  of  land  for  6  miles  in  width  on  each  side  of  each  of  said  roads 
and  branches.  And  in  case  the  United  States  had,  when  the  lines  or 
routes  of  said  roads  and  branch  are  definitely  located,  sold  any  of  the 
granted  land,  or  the  rights  of  pre-emption  had  attached  to  the  same, 
the  State  might  select,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  so  much  land  in  alternate  sections  or  parts  of  sections  as 
should  be  equal  to  the  lands  so  sold  or  otherwise  appropriated,  or  to 
which  the  rights  of  pre-emption  had  attached ;  and  if  either  of  the 
roads  named  should  not  be  completed  within  ten  years,  no  further  sale 
of  land  should  be  made  by  the  State,  and  the  lands  unsold  should  re- 
vert to  the  United  States. 

The  facts  involved  in  this  and  other  like  cases  are  fully  set  forth  in 
the  papers  and  exhibits  accompanying  my  letter  of  January  12«  1883, 
in  answer  to  the  resolution  of  the  Senate  of  December  27, 1882,  asking 
information  relative,  among  other  things,  to  contested  homestead  entries 
in  the  State  of  Florida.  It  appears  therefrom  that  a  withdrawal  of 
lands  on  the  line  of  the  road  in  question  was  ordered  by  your  office 
on  September  6, 1856,  which  was  so  modified  September  12  following 
as  to  permit  pre-emption  settlement  and  entries  until  the  line  of  road 
should  be  definitely  located.  On  April  25, 1857,  the  local  officers  of 
the  land  district  were  instructed  not  further  to  permit  any  such  fiilngs 
or  entries.  This  inhibition  continued  in  force  for  some  years,  bat  was 
subsequently  disregarded  in  consequence  of  the  failure  of  the  company 
to  locate  its  line,  and  the  expiration  of  the  period  within  which  the 
road  should  have  been  constructed  under  the  grant.  In  1875,  the 
Atlantic,  Gulf  and  West  India  Transit  Company  applied  to  file,  as  a 
map  of  definite  location,  a  map  purporting  to  be  a  copy  of  a  map  of 
definite  location  prepared  in  1860.  It  appears  that  the  original  of  this 
map  was  sent  to  your  office  in  1860,  but  was  not  accepted  by  reason  of 
the  non-signature  of  the  governor  of  the  State  of  Florida  thereto ;  and 
it  being  lost  or  mislaid,  a  copy  thereof  was  offered  in  December,  1875. 
But  April  29, 1876,  Secretary  Chandler  refused  to  accept  it,  because 
the  act  of  definitely  locating  the  road  could  only  be  performed  by  or 
under  authority  of  the  State  within  a  reasonable  time  after  the  date  of 
the  grant— which  did  not  appear— and,  in  all  cases,  before  expiration 
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of  the  time  for  completiDg  the  road.  From  the  date  of  that  decision  to 
the  vFithdrawal  in  IdSl^  the  odd-numbered  sections  within  the  limits  of 
the  grant  were  treated  as  public  lands,  and  settlements  and  entries 
were  allowed  thereon,  and  a  large  number  have  been  held  for  patent 
by  your  office,  but  await  action  on  the  company's  appeal. 

On  November  10, 1879,  you  submitted  to  Secretary  Schurz  the  com- 
pany's application  for  review  of  Secretary  Chandler's  decision,  claim- 
ing that  material  facts  which  went  to  show  the  authority  of  the  com- 
pany to  locate  the  line  and  file  the  map,  were  not  before  him — ^much  of 
the  matter  being  newly  discovered — which  if  presented  and  considered 
would  have  led  him  to  a  different  conclusion.  In  his  ruling  of  January 
28, 1881,  Secretary  Schurz  held  that  the  correspondence  of  the  map  of 
1860  with  the  copy  filed  was  sufficiently  shown,  and  that  there  was  no 
doubt  that  the  line  exhibited  by  the  copy  was  surveyed  and  marked  as 
the  definite  location  of  the  road ;  that  it  was  recognized  as  such  by 
the  officers  of  the  company  and  the  State  authorities,  and  having  the 
approval  of  the  Governor  of  the  State,  the  only  question  was  whether  or 
not  the  lands  could  be  legally  certified  to  the  State,  in  view  of  the  lim- 
itation of  the  time  contained  in  the  granting  act;  and  holding  that  this 
question  was  settled  by  the  case  of  Scbulenberg  v.  Harriman  (21  Wal- 
lace, 44)  in  favor  of  the  company,  he  transmitted  the  map  for  your 
files,  and  directed  the  necessary  withdrawal  of  lands.     He  also  said — 

Your  attention  is  also  particularly  invited  to  the  formal  waiver  of  the 
company  in  favor  of  actual  settlers  prior  to  December  13, 1875,  and  you 
are  instructed  to  make  respectful  request  for  a  like  waiver  covering 
the  time  since  that  date,  and  up  to  the  time  when  formal  notice  of  the 
withdrawal  can  be  communicated  to  the  district  land  office. 

On  March  16, 1881,  you  advised  the  company  of  Secretary  Schurz's 
decision  and  request,  and  April  twenty -first  following  again  addressed 
it,  stating  that  as  questions  relating  to  the  company's  •lands  were  al- 
ready arising,  asked  that  your  office  be  advised  at  once  what  course 
the  company  intended  to  pursue  as  to  the  relinquishment  referred  to 
by  Secretary  Schurz.  Beplying  under  date  of  April  26  to  your  two  let- 
ters, the  president  of  the  company  requested  from  you  a  list  of  the  ac- 
tual settlers,  the  particular  tract  occupied  by  each,  and  when  the  entry 
was  made,  and  said — 

You  may  rely  upon  it  that  the  company  will  do  what  is  equitable  in 
respeet  to  bona  fide  settlers,  and  upon  receiving  the  information  above 
asked,  it  will  at  once  submit  for  your  consideration  what  appears  to  it 
consistent  with  justice  applied  in  a  liberal  spirit. 

You  replied,  May  10,  that  the  company  having  previously  made  a 
waiver  of  like  effect,  covering  a  period  from  the  date  of  the  grant  up  to 
December  13, 1875,  if  the  one  now  asked  for  is  made,  proper  credit 
would  be  given  the  company  in  every  case  in  which  they  are  entitled  to 
indemnity  under  the  act  of  June  22,  1874,  and  therefore  no  question  of 
"  loss"  was  involved  in  the  relinquishment  asked  for,  which  you  hoped 
would  be  made  at  an  early  day. 
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On  June  25,  1881,  the  president  of  the  company  advised  you  that, 
having  previously  decided  to  relinquish  in  favor  of  actual  settlers  prior 
to  December  13, 1875,  and  to  accept  substitute  lands — ^that  941  home- 
stead entries  had  been  made  on  lands  between  Waldo  and  Tampa  Bay, 
628  of  which  were  since  December  13, 1875,  it  had  now  decided,  in  con- 
sideration of  all  the  circumstances  '<  to  extend  the  relinquishment  or 
waiver,  heretofore  made,  to  all  actual  bona  fide  settlers  who  made  im- 
provements prior  to  March  10, 1881.  •  •  •  The  Department  can  ac- 
cordingly apply  this  waiver  or  relinquishment  in  its  action  upon  the 
cases  of  all  such  actual  settlers  who  shall  have  entitled  themselves  to 
patents.  In  making  this  relinquishment  the  company  reserves  the  right 
to  select  under  the  act  of  June  22, 1874,  equal  quantities  of  other  land 
in  lieu  of  tracts  embraced  in  such  entries  as  may  be  relieved  hereby," 
and  under  date  of  September  28, 1881,  the  company  filed  separate  re- 
linquishments covering  161  entries,  comprising  15,589.21  acres  in  odd 
sections,  within  said  six  miles,  and  in  January  1881,  and  in  March  and 
April,  1882,  selected  other  lands  in  lieu  of  relinquished  tracts,  aggregat- 
ing 49,801.95  acres.  These  selections  appear  not  yet  to  have  been  acted 
upon  by  your  office,  and  the  right  of  the  company  has  not  been  deter- 
mined. 

The  relinquishment  of  April  1, 1876,  was  as  follows :  ^^Besolved,  That 
this  company  hereby  waives  all  claim  to  so  much  of  the  land  on  each 
side  of  their  line  of  road  between  Waldo  and  Tampa  Bay  to  which  this 
company  is  entitled  by  law,  as  may  be  found  by  the  General  Land  De- 
partment at  Washington  to  be  occupied  by  settlers  who  may  be  entitled 
to  equitable  relief  up  to  December  13, 1875,  saving  and  reserving  to 
this  company  any  and  all  rights  of  indemnity  vested  in  the  company 
under  existing  laws." 

Neither  question  as  to  the  time  when  the  company's  map  was  legally 
and  in  fact  filed,  nor  as  to  the  date  of  withdrawal  of  lands  for  its  bene- 
fit, nor  as  to  the  company's  right  to  indemnity  for  lands  relinquished, 
is  involved  in  the  present  cases.  Those  questions  are  not  raised  by  the 
appeals,  and  the  present  entrymen  are  not  interested  therein,  but  the 
only  one  is  whether  the  tracts  have  been  relinquished  by  the  company ; 
and  this  I  cannot  doubt.  These  relinquishments,  made  under  full 
knowledge  of  the  law  and  the  facts,  are  absolute  and  unconditional. 
That  they  are  coupled  with  a  reservation  of  the  company's  right  to  in- 
demnity cannot  affect  their  validity.  Indemnity  undoubtedly  follows 
relinquishments  under  the  act  of  June  22, 1874 ;  but  these  are  separate 
and  distinct  questions,  each  to  be  determined  under  the  law.  I  concur 
with  Secretary  Schurz  in  the  opinion  that  the  company  made  a  "  formal 
waiver  "  of  lands  in  favor  of  actual  settlers  prior  to  December  13, 1875, 
and  with  your  opinion  to  the  same  effect.  This  waiver  embraces  the 
lands  covered  by  the  entries  in  question ;  and  there  being  no  other 
claimant  to  the  tracts,  they  must  be  sustained. 

Your  decision  is  affirmed  for  the  reasons  stated. 
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withdra  wal— waiver. 

Atlantic,  Gulf  and  West  India  Transit  Eailboad  Company 

17.  Martin. 

Jane  25,  1881,  the  company  filed  a  formal  extension  of  the  relinquishment  or  waiver 
theretofore  made  in  favor  of  actnal  bona  fide  settlers  who  had  made  improvements 
prior  to  March  16,  1881 — the  date  when  the  withdrawal  was  ordered. 

The  waiver  embraces  the  land  covered  by  the  entry ;  the  settler  comes  within  the 
terras  of  the  relinquishment.    Entry  sustained. 

Secretary  Teller  to  Commissioner  McFarlandj  November  14,  1883. 

Sib  :  I  have  examined  the  case  of  the  Atlantic,  Gulf  and  West  India 
Transit  Company  v.  Charles  Martin,  involving  the  SB.  ^  of  the  NW.  J 
of  Sec.  29,  T.  10  S.,  E.  23  E.,  Gainesville,  Fla.,  on  appeal  by  said  com- 
pany from  your  decision  of  Jnly  12, 1882,  holding  said  Martinis  cash  en- 
try for  approval. 

The  tract  in  question  lies  between  the  6-mile  limits  of  said  company's 
railroad,  between  Waldo  and  Tampa  Bay. 

The  facts  relating  to  the  filing  of  the  map  of  the  route  of  said  road  on 
December  14, 1860,  which  was  lost  or  destroyed,  the  filing  of  a  duplicate, 
and  the  respective  decisions  of  my  predecessors,  Secretaries  Chandler 
and  Schurz,  and  other  facts  connected  therewith,  are  fully  set  forth  in 
my  decision  of  this  day  in  the  nearly  parallel  cases  of  the  entries  of 
McKeen  Carlton  and  Archy  Steele. 

The  order  of  withdrawal  was  made  on  March  16, 1881,  and  notice 
thereof  received  at  the  local  ofiice  March  26,  following. 

June  25, 1881,  the  company  filed  a  formal  extension  of  the  relinquish- 
ment or  waiver  theretofore  made  in  favor  of  actual  hona  fide  settlers  who 
had  made  improvements  prior  to  March  16, 1881 — ^the  date  when  the 
withdrawal  was  ordered. 

The  waiver  embraces  the  land  covered  by  the  entry,  the  settler  comes 
within  the  terms  of  the  relinquishment,  and  there  is  no  other  claimant 
to  the  tract. 

You  state  in  your  decision  that — 

Mr.  Martin's  entry  having  been  initiated  under  the  provisions  of  the 
homestead  laws  prior  to  March  26,  1881,  his  said  cash  entry,  under  act 
of  June  15, 1880,  made  after  that  time,  was  properly  allowed,  and  the 
company  will  not  be  entitled  to  indemnity  under  the  act  of  June  22, 
1874. 

The  question  whether  the  company  will  be  entitled  to  indemnity  for 
the  tract  aforesaid  is  not  now  before  me.  It  will  be  proi>er  to  consider 
that  question  when  the  company  makes  application,  under  the  act  of 
Jane  22, 1874,  for  land  in  lien  of  said  tract. 

It  is  clear  that  the  tract  is  within  the  terms  of  the  relinquishment, 
and  it  is  unnecessary  now  to  consider  whether  without  such  relinquish- 
ment the  entry  could  have  been  maintained  under  the  act  of  June  15, 
1880,  as  stated  by  you. 

For  the  reasons  stated,  I  afSrm  your  decision  allowing  the  entry. 
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DEFINITE  LOCATION— FILING  MAP  OF  ROUTE. 

Talbebt  V.  The  Noethebn  Pacific  Bailroad  Company  bt  al. 

Where  an  entiy  existed  at  date  of  filing  map  of  general  route,  which  was,  after  snch 
filing  and  before  definite  location  of  the  road,  canceled  for  voluntary  relinqnish- 
ment,  the  land  covered  thereby  becomes  pnbUc  land,  is  not  to  be  held  to  await  the 
definite  location  of  the  road,  but  is  open  to  the  first  legal  applicant. 

Secretary  Teller  to  Commissioner  McFarland^  March  10, 1884. 

Sm :  I  have  considered  the  case  of  John  A.  Talbert  v.  The  Oregon 
and  California  and  the  Northern  Pacific  Bailroad  Companies  and  John 
Fitzgibbons,  involving  the  NW.  i  of  the  SW.  J  and  lot  1  of  Sec.  3,  and 
lot  1  of  Sec.  10,  T.  2  S.,  E.  2  E.,  Oregon  City,  Oreg.,  on  appeal  from 
your  decision  of  June  16, 1880,  rejecting  the  application  of  Mr.  Fitzgib- 
bons and  the  claim  made  by  the  Oregon  and  California  Company,  and 
holding  Talbert's  filing  for  cancellation  so  far  as  it  relates  to  the  said 
ISW.  J  of  the  SW.  J,  but  permitting  him  to  hold  lot  1  in  Sec  10  and 
lot  1  in  Sec.  3. 

You  did  not,  however,  at  the  time  of  your  decision,  award  to  the 
Northern  Pacific  said  KW.  J  of  SW.  J,  because  the  line  of  its  road  was 
not  then  definitely  fixed. 

Talbert  appeals  from  so  much  of  your  decision  adverse  to  him  as  relates 
to  said  NW.  J  of  SW.  J,  and  the  ITortherja  Pacific  Company  from  that 
part  of  your  decision  adverse  to  said  company  which  relates  to  said  lot 
1  in  Sec.  3. 

Map  of  general  route  of  the  said  I^orthern  Pacific  Company  was  filed 
August  13, 1870,  and  withdrawal  followed.  June  3, 1863,  one  Noble  N. 
Matlock  made  homestead  entry  Ko.  94,  of  said  lot  1,  Sec.  3,  and  lot  1, 
Sec.  10,  and,  as  the  papers  show,  probably  intended  to  include  said  NW. 
J  of  SW,  J.  No  correction,  however,  was  made,  and  the  old  entry  was 
canceled  for  voluntary  relinquishment  December  16,  1867.  May  4, 
1868,  Thomas  J.  Matlock  made  homestead  entry  No.  1,046  for  all  of  said 
tracts.  This  entry  was  also  canceled  January  6, 1872,  for  voluntary 
relinquishment. 

April  2, 1872,  said  John  A.  Talbert  filed  declaratory  statement  No. 
2,633  for  all  of  said  tracts,  alleging  settlement  March  30  of  same  year. 
He  made  some  improvements  and  bought  others  previously  made  by 
Matlock.  He  or  his  family  occupied  the  land  continuously,  with  the 
exception  of  a  few  months,  from  the  date  of  his  filing  to  the  time  he  made 
his  proof.  The  Oregon  and  California  Company  and  John  Fitzgibbons 
not  having  appealed  from  your  decision,  no  recitation  of  facts  is  neces- 
sary to  show  the  claims  made  by  them. 

The  land  grant  to  the  Northern  Pacific  Company  was  made  July  2, 
1864.  As  we  have  seen,  said  lot  1  in  Sec.  3,  claimed  by  said  company, 
was  at  the  date  of  the  act  granting  lands  thereto  covered  by  the  exist- 
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ing  homestead  entry  of  Noble  N.  Matlock.  The  same  lot  was,  however, 
embraced  in  homestead  entry  Ifo.  1046,  subsequently  made  by  Thomas 
J.  Matlock,  which  also  included  said  NW.  J  of  SW.  J.  The  last-named 
entry  had  a  valid  existence  at  the  time  of  filing  the  map  of  general 
route.  The  disposition  of  lot  1  aforesaid  will  therefore  follow  that  of 
the  said  NW.  ^  of  S W.  ^,  if  I  shall  reach  the  conclusion  that  the  last- 
named  tract  should  be  awarded  to  Talbert. 

Snch  a  conclusion  would  make  it  unnecessary  at  this  time  to  consider 
the  question  as  to  the  status  of  a  tract  of  land  covered  by  a  homestead 
entry  at  the  date  of  the  grant,  and  canceled  before  filing  map  of  gen- 
eral route. 

As  to  the  said  N W.  J  of  SW.  J,  you  hold  Talbert's  filing  for  cancella- 
tion, but  state  that,  ^'as  the  Northern  Pacific  Kailroad  is  not  definitely 
located,  no  award  of  the  land  .will  be  made  at  this  time." 

For  this  tract  a  valid  homestead  entry  was  made  May  4, 1868,  and 
remained  until  January  5, 1872.  At  the  time  this  entry  was  made  no 
map  of  general  route  affecting  this  land  had  been  filed,  and  no  with- 
drawal made.  It  was  clearly  the  intent  of  the  act  that,  notwithstand- 
ing the  fact  of  the  grant,  homestead  entries  and  pre-emption  filings 
could  be  made,  and  the  settlement  of  the  country  continue  unobstructed 
unUl  the  general  route  was  fixed  by  the  company,  and  the  grant,  as  in- 
dicated by  the  lines  of  such  route,  protected  by  withdrawal.  Until  that 
was  done  it  could  not  be  known  where  on  the  face  of  that  region  of  the 
country,  then  an  almost  unbroken  wilderness,  the  zone  of  the  grant 
would  be  marked  out  This  homestead  entry  having  been  made  while 
the  country  remained  in  that  condition,  it  was  not  disturbed  by  the 
grant,  and  wa«  found  to  have  a  valid  existence  at  the  time  of  filing  the 
map  of  general  route,  and  of  the  withdrawal  thereunder. 

When,  therefore,  at  a  time  subsequent  to  the  filing  of  the  map  of 
general  route,  this  homestead  entry  was  relinquished,  what  was  the 
status  of  the  land  f  Did  it  become  public,  and  subject  to  Talbert's  pre- 
emption, or  did  it  in  some  manner  inure  or  attach  to  the  grant,  so  that, 
as  held  by  your  oflSce,  no  award  could  be  made  of  it  until  the  line  of  the 
road  was  definitely  fixed  ! 

The  sixth  section  of  the  granting  act  provides  for  a  survey,  after  the 
general  route  is  tixed,  of  all  lands  within  its  limits,  and  then  declares 
that  the  '^  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale, 
or  entry,  or  preemption,  before  or  after  they  are  surveyed,  except  by 
said  company,  as  provided  in  this  act."  That  is,  after  the  general  route 
was  fixed,  the  odd  sections  embraced  within  its  limits,  whether  surveyed 
or  unsurveyed,  were  to  be  no  longer  subject  to  sale,  entry,  or  pre-emp- 
tion. The  grant,  although  in  terms  in  prcesentiy  acquired  no  precision 
until  the  general  route  was  fixed.  It  might  be  located  anywhere  within 
the  United  States  north  of  the  forty-fifth  degree  of  latitude,  with  ter- 
minal points  on  Lake  Superior  and  Puget  Sound. 

The  sixth  section  prohibited  any  sale,  entry,  or  pre-emption  after  the 
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general  route  was  fixed  ;  and  the  third  section  declared  what  lands  the 
company  should  have,  viz,  those  to  which  *'the  United  States  have 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and 
free  from  pre-emption  or  other  claims  or  rights  at  the  time  the  line  of 
said  road  is  definitely  fixed  and  a  plat  filed." 

In  Thomas  v.  Bailroad  (supra)^  decided  by  this  Department  in  1877, 
it  was  held  that  a  homestead  entry  existing  at  the  time  of  filing  the 
map  of  definite  location  was  an  appropriation  of  the  land ;  and  although 
subsequently  canceled  for  abandonment,  the  lands  were  excluded  from 
the  grant. 

In  the  case  of  Trepp  v.  The  Northern  Pacific  R.  B.  (2  Oopp's  P.  L.  L., 
908),  decided  by  my  predecessor  in  1881,  it  was  held  that— 

If  there  was  a  pre-emption  claim  (not  since  abandoned)  attaching  to 
the  land  in  question  at  the  date  of  the  withdrawal  (upon  filing  map  of 
general  route),  it  excluded  the  land  from  the  withdrawal,  and  from  the 
grant,  as  effectually  as  if  the  map  of  definite  location  had  been  filed  and 
accepted  at  the  same  time  as  and  Instead  of  the  ma^)  of  general  route. 

If,  as  held  in  the  Thomas  case,  abandonment  subsequent  to  definite 
location  was  immaterial,  then  it  is  immaterial  if  subsequent  to  location 
of  general  route ;  otherwise  the  doctrine  in  the  Trepp  case  (that  the  ex- 
istence of  the  pre-emption  claim  at  the  time  of  the  general  route  loca- 
tion '^excluded  the  land  from  the  withdrawal  and  from  the  grant  as 
effectually  as  if  the  map  of  definite  location  has  been  filed  and  accepted 
at  the  same  time  aB  and  instead  of  the  map  of  general  route")  is  not 
correct. 

The  Trepp  decision  was  made  upon  recalling  a  decision  adverse  to 
Trepp,  and  seems  to  have  been  well  considered.  It  simply  recites  the 
fact  that  the  pre-emption  claim  existing  at  the  time  of  filing  the  map  of 
general  route  had  not  been  since  abandoned.  It  was  not,  therefore, 
necessary  to  consider  what  would  have  been  the  legal  result  if  it  had 
been  abandoned.  But  from  the  principle  laid  down  in  the  case,  I  think 
it  must  follow  that  abandonment  would  have  been  immaterial. 

The  recitation  of  that  fact  may  have  been  thought  to  be  necessary 
because  it  had  been  held  in  Gates  v,  Bailroad  (5  Gopp's  L.  O.,  150)  that 
a  pre-emption  claim  existing  and  capable  of  being  perfected  at  the  date 
of  the  grant,  if  subsequently  abandoned,  did  not  except  the  land  from 
the  grant. 

This  case  was,  however,  overruled  in  my  decision  in  the  case  of  Per- 
kins V.  The  Gentral  Pacific  Bailroad  Gompany  (9  G.  L.  O.,  201). 

It  is  well  settled  that  if  Matlock's  entry  ^o.  2,633,  made  May  4, 1868, 
and  existing  at  the  time  of  filing  the  map  of  general  route,  August  13, 
1870,  had  not  been  cancelled  for  voluntary  relinquishment,  the  land 
would  have  been  excepted  from  the  grant,  because  such  entry  was  a 
legal  appropriation  of  the  land. 

That  proposition  being  established,  does  it  not  follow  that  subsequent 
cancellation  because  of  relinquishment  is  just  as  immaterial  in  the  case 
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where  the  land  is  excepted  from  the  grant  because  of  being  otherwise 
legally  appropriated  at  the  time  of  filing  the  map  of  general  route  as 
where  it  is  legally  appropriated  at  the  dat43  of  the  grant,  or  on  filing 
map  of  definite  location,  and  then  subsequently  abandoned  Y 

The  point,  in  each  instance,  upon  which  the  question  turns^  is  the 
fact  that  a  legal  appropriation  of  the  land  existed  at  the  time  of  the 
happening  of  the  particular  event. 

When  the  line  of  road  was  definitely  fixed  the  grant  would  relate 
back,  and  take  the  lands  reserved  by  filing  the  map  of  general  route, 
so  far  as  the  line  of  definite  location  corresponded  with  the  line  of  gen- 
eral route.  But  I  see  no  reason  why  the  grant  should  by  relation  take 
lands  which  were  not  reserved  because  of  being  otherwise  appropriated 
at  the  time  the  general  route  was  fixed. 

the  existence  of  the  valid  homestead  entry  at  the  time  of  filing  the 
map  of  general  route  excluded  the  land  from  the  operation  of  the  with- 
drawal which  took  place  upon  filing  such  map;  and  being  so  excluded, 
it  did  not  upon  subsequent  abandonment  fall  to  the  grant,  but  was  sub- 
ject to  be  awarded  to  the  first  legal  applicant. 

You  refer  to  the  case  of  Fleetwood  v.  The  Northern  Pacific  Company, 
decided  by  your  oflQice  February  14, 1877,  to  the  effect  that  a  claim  initi- 
ated by  settlement  prior  to  withdrawal  "  must  be  carried  beyond  the 
date  of  definite  location  to  defeat  the  operation  of  the  grant ''^  and 
you  state  that  it  was  based  upon  the  opinion  of  March  22, 1873,  of  the 
assistant  attorney-general.  That  opinion,  however,  related  only  to  en- 
tries made  after  the  filing  and  approval  of  the  map  of  general  route,  and 
is  not  an  authority  upon  the  question  under  consideration. 

In  the  later  case,  however,  of  James  Conley  v.  The  Northern  Pacific 
Bailroad  Company  et  alj  and  several  other  cases  now  before  me,  you 
hold  that  a  homestead  entry  made  after  the  date  of  the  grant,  and  ex- 
istent at  the  time  of  the  withdrawal  under  the  map  of  general  route,  ex- 
cepted the  land  from  the  grant. 

It  is  not  necessary  in  this  case  to  consider  what  would  be  the  effect  of 
the  provisions  of  the  third  section  of  the  granting  act  in  case  the  land, 
without  regard  to  its  previous  condition,  was  found,  at  the  time  the  lo- 
cation of  the  road  was  definitely  fixed,  to  be  "free  from  pre-emption  or 
other  claims  or  rights,'^  and  to  which  the  United  States  might  then  *'  have 
fall  title,  not  sold,  granted,  or  otherwise  appropriated,^' 

The  precise  question  presented  by  the  present  case  is  as  to  the  dispo- 
sition which  should  be  made  of  a  tract  of  land  covered  by  a  valid  home- 
stead entry  at  the  time  the  general  route  was  fixed — whether  it  shall  be 
awarded  to  the  first  legal  applicant,  before  such  definite  location,  or 
withheld  from  settlement  to  await  such  definite  location. 

I  am  of  the  opinion  that  the  land  in  such  a  case  should  be  awarded 
to  the  first  legal  applicant. 

Any  other  construction  would  fall  with  severity  upon  settlers  who 
have  occupied  and  made  valuable  improvements  upon  lands  of  the  char- 
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acter  under  consideratioD,  acting  upon  the  belief  that  they  were  ex- 
cepted from  the  railroad  grant — a  belief  not  without  support  found,  as  I 
think,  in  the  decisions  of  this  Department  On  the  other  hand,  this 
construction  entails  no  special  hardship  upon  the  company,  which  takes 
lands  within  the  indemnity  limits  in  lieu  of  those  lost  in  place. 

I  reverse  your  decision  so  far  as  it  relates  to  said  NW.  ^  of  the  8W. 
ij  and  award  said  tract  to  Talbert;  and  I  affirm  your  decision  awarding 
to  him  said  lots  1  and  1,  for  the  reasons  aforesaid. 


before  selection— act  of  june  22,  1874. 
Hastings  and  Dakota  Bailboad  Gompant  v.  Bailey. 

A  relinqniahment  of  a  specified  tract,  properly  execotedby  the  grantee,  ma  at  be  filed 
before,  or  concurrently  with,  a  selection  in  lien  thereof  nnder  the  act  of  June 
22,  1874. 

Secretary  Teller  to  Commissioner  McFarland^  April  25, 1884. 

SiB:  I  have  examined  the  case  of  the  Hastings  and  Dakota  Bailroad 
Company  v.  Andrew  J.  Bailey,  involving  lots  1,  2,  3,  and  4  of  Sec.  26 
north  of  Minnesota  Biver,  T.  121,  B.  46,  Benson,  Minn.,  on  appeal  by 
said  company  from  your  adverse  decision  of  March  12, 1883. 

It  appears  from  the  affidavit  of  Bailey,  made  December  10, 1882,  and 
filed  iu  the  case,  that  said  lots  contain  about  172  acres;  that  he  moved 
thereon  with  his  family  in  the  summer  1878,  built  a  good  frame  house  20 
by  20,  with  L's,  walled  up  a  cellar  thereunder,  built  granaries,  stables,  and 
burns,  has  a  curbed  well,  50  acres  of  land  under  cultivation,  has  planted 
five  hundred  forest  and  shade  trees,  and  has  set  out  in  small  fruits  about 
one  acre;  also*,  that  he  has  resided  continuously  on  said  land,  with  his 
family,  ever  since  he  moved  thereon  in  1878;  that  he  has  never  had  the 
benefit  of  the  homestead  law,  and  that  he  moved  on  said  land  and  made 
the  improvements  in  good  faith. 

In  September,  1879,  he  applied  to  make  homestead  entry  of  said  lots, 
but  his  claim  was  rejected  at  the  local  office  because  said  company  had 
applied  for  said  lands  under  the  act  of  June  22, 1874.  Bailey  took  no 
appeal  from  such  action  of  the  local  office. 

Your  office  took  action  because  of  Bailey's  affidavit  aforesaid,  which 
was  received  by  this  Department  and  duly  referred  to  you.  You  found 
that  the  company  selected  the  lands  in  question  June  10, 1879,  in  lieu 
of  the  S.  J  of  the  NW,  J  and  the  E.  J  of  the  SW.  i  of  Sec.  23,  T.  113, 
B.  35,  entered  as  a  homestead  entry,  Ko.  3,180,  August  0, 1866,  by  An- 
drew Hunter,  to  whom  final  certificate  No.  1  was  issued  at  Bedwood 
Palls  July  22, 1872.  You  further  found  that  the  land  was  within  the 
ten-mile  limits  of  the  grant  for  said  railroad,  which  grant  became  eflTect- 
ive  March  7, 1867,  and  that  since  the  Hunter  entry  was  then  valid  and 
subsisting,  it  excepted  the  lands  in  that  entry  from  the  grant,  and  there- 
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fOre  the  company  had  no  claim  for  indemnity  therefor;  and  accordingly 
yon  rejected  its  claim  to  the  lands  in  question,  and  directed  that  Bailey's 
application  to  enter  the  same  should  be  permitted. 

Gonnse]  for  the  company  except  to  your  decision,  alleging  error  in 
that  you  hold  that  the  ^^  company  was  not  entitled  to  select  said  tracts 
under  act  of  June  25, 1874." 

The  ground  of  the  appeal  stated  in  the  argument  is  ^Hhat  the  land 
in  Sec.  23, 113,  35  was  absolutely  withdrawn  for  said  railroad  grant  in 
July,  1866,  prior  to  Hunter's  entry  thereof  in  August,  1866."  This  fact 
does  not  appear  in  your  letter  nor  in  the  record  transmitted,  but  I  find 
upon  examination  that  such  was  the  case. 

It  does  not  appear  that  said  company  has  ever  made  any  relinquish- 
ment of  the  land  in  Sec.  23,  in  place  of  which  the  selection  is  sought. 
The  act  of  June  22, 1874,  provides  that  in  certain  cases  in  the  adjust- 
ment of  railroad  grants  ^<  the  grantees,*  upon  a  proper  relinquishment 
of  the  lands  so  entered  or  filed  for,  shall  be  entitled  to  select  an  equal 
quantity  of  other  lands  in  lieu  thereof,  from  any  of  the  public  lands 
not  mineral,  within  the  limits  of  the  grant  not  otherwise  appropriated 
at  the  date  of  selection,  to  which  they  shall  receive  title  the  same  as 
though  originally  granted." 

The  Land  Department,  under  said  act,  cannot  approve  of  a  selection 
except  '^  upon  a  proper  relinquishment  of  the  lands"  in  lieu  of  which 
the  selection  is  made.  This  is  clearly  provided  for  in  the  a^t,  and  it 
means  the  execution  by  competent  authority  of  some  proper  written 
release  of  such  lands — such  a  release  as  may  be  made  a  matter  of  record. 

While  it  is  true  that  the  approved  selection  (or  at  least  the  title  which 
the  act  provides  for  making  to  the  company  of  the  lieu  land)  would 
forever  estop  the  company  from  asserting  title  to  the  land  in  place  of 
which  the  selection  was  made,  there  are,  however,  many  reasons  for  re- 
quiring the  execution  and  delivery  of  the  "proper  relinquishment" 
clearly  provided  for  in  the  act. 

The  company  asks  that  a  selection  of  lieu  land  made  without  a  relin- 
quishment  of  the  land  claimed  to  be  granted  should  be  maintained 
against  an  application  to  enter.  The  making  of  the  relinquishment 
under  the  act  under  consideration  is  a  condition  precedent  to  a  recog- 
nition of  the  selection  by  your  office ;  at  least,  the  making  of  such  re* 
linquishment  should  be  an  act  concurrent  with  that  which  you  are 
asked  to  perform.  But  the  Department  is  now  requested  to  act  in  ad- 
vance of  a  relinquishment,  thus  reversing  the  evident  intention  of  the 
act. 

For  these  reasons  the  selection  should  be  rejected,  and  Bailey's  appli- 
cation to  enter  be  allowed. 

The  right  of  the  company  to  make  a  selection  is  asserted  because  the 
Hunter  entry  was  allowed  in  the  face  of  an  existing  withdrawal.  That 
withdrawal  was  made  before  the  grant  was  conferred  upon  the  com- 
pany by  the  act  of  the  legislature  of  Minnesota ;  and  when,  by  that  act^ 
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the  grant  to  the  company  became  effective,  the  Hunter  entry  stood 
against  the  tract. 

Upon  this  state  of  the  case  I  do  not  undertake  now  to  decide  whether 
the  company  would  have  the  right  to  make  any  selection  for  the  tract 
so  included  in  Hunter's  entry  upon  the  tender  of  a  proper  relinquish- 
ment of  such  tract. 

Your  decision,  for  the  reasons  before  stated,  is  affirmed. 


before  selection. 
Dubuque  and  Sioux  City  Bailboad  Company. 

Act  of  June  22,  1874.  The  land  relinquished  by  the  company  is  within  the  indemnity 
limits  of  its  grant,  but  has  not  been  selected.    Held : 

That  as  its  right  in  said  limits  docs  not  attach  until  selection,  it  had  no  claim  to  re- 
linquish, and  its  selection  in  lieu  thereof  was  properly  rejected. 

Actii^g  Secretary  Joslyn  to  Commissioner  McFarlandj  April  28, 1884. 

Sm :  I  have  considered  the  case  presented  by  the  appeal  of  the  Da 
hiique  and  Sioux  City  Railroad  Company  from  your  decision  of  May  28, 
1883,  rejecting  such  company's  selection  of  the  W.  i  of  the  SW.  J  of 
Sec.  12,  T.  90,  R.  47,  Des  Moines,  Iowa. 

The  selection  described  was  made  as  part  satisfaction  for  the  SW.  ^ 
of  Sec.  33,  T.  88,  R.  31  W.,  relinquished  under  the  act  of  June  22, 1874 
(18  Stat.,  194).  The  tract  relinquished  is  within  the  indemnity  limits 
of  the  grant  made  to  the  State  of  Iowa  for  the  benefit  of  the  company 
by  the  act  of  May  15, 1856  (11  Stat.,  9),  and  was  withdrawn  for  the 
purposes  of  the  grant  in  1856. 

You  state  that  the  records  show  that  said  relinquished  tract  was  lo- 
cated March  1, 1869,  with  agricultural  college  scrip,  1914,  Ohio,  register 
and  receiver's  No.  122,  by  A.  M.  Dawley,  and  that  patent  issued  on 
said  location  September  1,  1869.  This  tract  wa^  not  selected  by  the 
company  as  lieu  land. 

The  act  of  June  22, 1874,  provides — 

That  in  the  adjustment  of  all  railroad  land  grants,  •  •  •  if  any 
of  the  lands  granted  be  found  in  the  possession  of  an  actual  settler 
whose  entry  of  filing  has  been  allowed  under  the  pre-emption  or  home- 
stead laws  of  the  United  States,  subsequent  to  the  time  at  which,  by 
the  decision  of  the  Land  Office,  the  right  of  said  road  was  declared  to 
have  attached  to  such  lands,  the  grantees,  upon  a  proper  relinquish- 
ment of  the  lands  so  entered  or  filed  for,  shall  be  entitled  to  select  an 
equal  quantity  of  other  lands  in  lien  thereof  from  any  of  the  public 
lands,  not  mineral,  and  within  the  limits  of  the  grant,  not  otherwise  ap- 
propriated at  the  date  of  selection,  to  which  they  shall  receive  title  the 
same  as  though  originally  granted. 

The  right  of  the  conii)any  to  specific  tracts  within  the  indemnity 
limits  did  not  attach  prior  to  selection  (Ryan  v.  Railroad  Company,  99 
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U.  S.,  382).    Hence,  under  the  act  of  June  23, 1874,  the  company  had 
no  claim  to  relinquish  as  against  said  tract,  and  you  therefore  properly 
rejected  the  selection  made  in  lieu  thereof. 
Your  decision  is  affirmed. 


Xn.— EIGHT  OF  WAT. 

TRANSFER  OF  RIGHTS-FILING  MAPS. 

INoBTHEBN  Pacific,  Febgus  and  Black  Hells  Bailboad  Com- 
pany. 

Where  a  railroad  company,  which  has  filed  maps  and  secured  a  right  of  way  through 
the  pablic  lands,  has  transferred  Its  rights  to  another  company,  no  approval  of 
the  maps  of  the  same  line  filed  by  the  latter  company  is  necessary. 

Secretary  Teller  to  Commissioner  McFarlandj  December  18, 1883. 

Sib  :  On  the  17th  of  September  last  you  transmitted  for  my  examina- 
tion and  action  a  map,  showing  the  line  of  route  of  the  Northern  Pacific, 
Fergus  and  Black  Hills  Bailroad  Company's  road  from  a  point  in  the 
center  of  the  channel  of  the  Bois  des  Sioux  Biver,  on  the  boundary  line 
between  Minnesota  and  Dakota,  in  Sec.  9,  T.  132  N.,  B.  47  W.,  to  a 
point  in  Sec.  11,  T.  132  N.,  B.  57  W.,  Dakota,  a  distance  of  39.25  miles. 
The  map  was  submitt-ed  by  the  company  for  approval  under  the  pro- 
visions of  the  right-of-way  act  of  March  3, 1876  (18  Stat.,  482).  In  your 
letter  reporting  upon  the  matter  you  stated  that  the  line  of  road,  as  pre- 
sented by  the  map,  does  not  pass  through  any  Government  reservation 
of  any  kind ;  but  you  found  that  for  a  distance  of  about  35  miles  the 
line  is  upon  the  previously  located  line  of  the  Saint  Paul,  Minneapolis 
and  Manitoba  Bail  way  Company,  as  represented  upon  a  map  which  was 
approved  by  this  Department  December  23, 1881,  under  the  act  of  1875, 
and  you  express  the  opinion  that,  in  view  of  the  identity  of  the  two 
lines  and  of  the  practice  in  similar  cases,  the  map  under  consideration 
should  not  be  approved. 

Upon  an  examination  of  your  report  of  September  17, 1,  on  the  18th 
of  the  same  month,  directed  you  to  notify  the  Saint  Paul,  Minneapolis 
and  Manitoba  Company  of  the  conlSict  in  routes,  and  to  request  infor- 
mation whether  any  objections  existed  on  the  part  of  said  company  to 
the  approval  of  the  map  under  consideration. 

I  am  now  in  receipt  of  your  letter  of  October  11,  in  which  you  state 
that,  as  a  result  of  inquiry  made  as  directed,  you  have  a  letter  from  B. 
B.  Oalusha,  solicitor  for  the  Saint  Paul,  Minneapolis  and  Manitoba 
Railway  Company,  setting  forth  that  the  line  from  Wahpeton,  Dak., 
west,  partly  constructed  by  the  company  last  mentioned,  has  been  trans- 
ferr^  to  the  Northern  Pa<afic,  Fergus  and  Black  Hills  Bailroad,  and  ' 
oonsequently  no  objections  are  raised  to  the  map  in  question. 

Tou  now  recommend  the  approval  of  said  map.    In  the  light  of  the 
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above  iuformation,  I  see  no  necessity  for  the  action  asked  by  the  com- 
pany and  recommended  by  you.  The  transfer  of  the  line  of  road,  as 
mentioned,  natarally  and  necessarily  carried  with  it  whatever  right  of 
way  had  attached  to  said  line.  As  already  stated,  it  had  the  right  of 
way,  dnly  approved  under  the  act  of  1875.  This,  therefore,  parsed  by 
the  transfer,  and  nothing  w;ould  be  added  by  the  approval  of  the  map 
presented  by  the  Korthem  Pacific,  Fergus  and  Black  Hills  Railroad 
Company. 


Xm— SWAMP  lAVDS. 

DBT  BED  OF  LAKE. 

Gedas  Eapids  and  Missoubi  Biveb  Bailboad  Gompany  V.  Bagan 

ET  AL. 

On  the  authority  of  State  of  Indiana  v.  MiUc  (11  BisseU,  197),  the  bed  of  a  lake,  at 
date  of  swamp  grant  nnsurreyed  and  covered  by  non-navigable  water,  which  has 
since  receded,  is  awarded  to  the  State  as  swamp  land,  notwithstanding  no  selec- 
tion thereof  has  been  made  by  the  State  under  the  swamp  act. 

Secretary  TeKer  to  Commissioner  McFarlandj  May  16, 1884. 

Sm:  I  have  considered  the  case  of  The  Cedar  Etapids  and  Missouri 
Biver  Bailroad  Company  v.  William  Bagan  et  al.j  involving  title  to  cer- 
tain lots  lying  in  Sees.  28,  29,  32,  and  33,  T.  83  K,  B.  5  B.,  Iowa,  on  ap- 
peal from  your  decision  admitting  the  applications  of  Bagan  and  Tiede- 
mann  to  enter,  and  rejecting  the  claims  of  said  railroad  company  and 
of  the  county  of  Clinton  as  grantee  of  said  State. 

These  lots  constitute  the  bed  of  what  was  known  as  '*  Goose  Lake,** 
in  said  Clinton  County,  as  shown  by  survey  of  the  township  made  in 
1837. 

At  that  time  the  parts  of  the  sections  above  named  lying  adjacent  to 
said  lake  were  surveyed,  the  margin  of  the  lake  being  meandered,  and 
the  lands  and  lake  lying  within  the  margin  excluded  from  the  survey. 

lu  1875,  the  waters  having  receded,  an  application  was  made  for  a 
survey  of  the  land  forming  such  bed.  Survey  was  made,  and  the  plat 
approved  by  your  office  March  21, 1876. 

This  land,  as  subdivided,  forms  lots  4  and  5  in  Sec.  28,  lots  5,  6,  and 
7  in  Sec.  29,  lot  3  in  Sec.  32,  and  lot  3  in  Sec.  33,  and  containing  in  the 
aggregate  301.55  acres. 

On  the  30th  day  of  March,  1876,  the  said  railroad  company,  by  its 
agent,  William  Bagan,  made  application  to  select  all  of  said  lands  for 
said  company.  On  the  same  day,  but  after  making  such  application 
for  the  company,  and  after  taking  an  appeal  because  of  the  rejection  of 
such  application,  said  William  Bagan  applied  to  enter  as  a  homestead 
for  himself  lots  4  and  5,  Sec.  28,  and  lot  7,  Sec.  29,  containing  154.60 
acres.  He  was  at  this  time  a  duly  appointed  agent  of  said  company, 
and  as  such  had  authority  to  make  such  selection. 
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April  13, 1879,  Clans  TiedemaDn  made  application  to  enter  as  a  home- 
stead lot  3,  Sec.  32,  and  lot  3,  Sec.  33,  containing  in  both  lots  68.10 
acres. 

Jnne  13, 1878,  the  connty  of  Clinton  also  made  claim  to  all  of  said 
land  nnder  the  swamp  land  act  of  September  28, 1850,  as  grantee  nnder 
the  act  of  the  legislature  of  Iowa,  approved  January  13, 1853,  which 
granted  to  the  several  counties  the  swamp  lands  situated  in  such  coun- 
ties. 

Charles  A.  Corning  offered  to  buy  the  land,  but  he  did  not  appeal 
from  the  rejection  of  his  oflTer.  E.  W.  Templemau,  who  applied  by  said 
Sagan  as  attorney  to  enter  lots  5  and  6,  Sec.  29,  as  an  additional  home- 
stead, gave  notice,  April  10, 1882,  of  the  withdrawal  of  his  claim. 

A  large  amount  of  testimony  has  been  taken  to  show  the  condition  of 
the  water  constituting  the  lake  at  different  periols.  This  testimony 
proves  that  at  the  time  the  swamp  grant  act  of  September  28, 1850,  was 
passed,  the  bed  of  the  lake  within  the  meandered  lines  was  mainly 
covered  with  shallow  water.  It  was  entirely  dry  in  1842,  and  again  in 
1849.  One  of  the  witnesses,  who  lives  near  the  lake,  and  who  knew  it 
before  1850,  and  has  known  it  well  ever  since,  describes  the  condition 
of  the  bed  when  he  first  knew  it  as  "  overflowed,  flooded,  marshy  ground ." 
The  water  which  formed  the  lake  was  all,  or  nearly  all,  surface  water, 
flowing  from  the  watershed  of  the  surrounding  country.  In  1864  the 
connty  of  Clinton  constructed  extensive  ditches,  which  had  the  effect 
to  drain  a  greater  portion  of  the  lake.  Since  that  time  during  dry 
seasons  the  bed  of  the  lake  has  been  entirely  dry ;  at  other  seasons 
about  one-third  of  the  bed  is  covered  with  water.  Only  a  few  acres  of 
the  bed  have  at  any  time  been  dry  enough  to  plow  or  cultivate.  A  por- 
tion of  the  land  not  covered  by  water  has  been  useful  for  pasture,  and 
other  portions  have  grown  up  to  reeds  and  flags. 

The  act  of  September  28,  1850,  granted  to  the  States  ^'  the  whole  of 
those  swamp  and  overflowed  lands  made  unfit  thereby  for  cultivation,'' 
to  enable  such  States  ''  to  construct  the  necessary  levees  and  drains  to 
reclaim  the  swamp  and  overflowed  lands  therein." 

In  the  case  of  State  of  Indiana  v.  Milk  (7th  U.  S.  circuit,  11  Bissell. 
197),  decided  in  April,  1882,  since  your  said  decision,  Oresham,  justice, 
speaking  of  the  passage  and- intent  of  the  swamp-granting  act,  says : 

There  were  at  this  time  in  many  of  the  States  swamp  and  overflowed 
public  lands,  which  were  of  no  value  to  the  Government  for  any  pur- 
pose, present  or  prospective,  unless  drained.  It  has  never  been  the 
policy  of  the  Government  to  reclaim  such  lands  with  a  view  to  their 
sale.  They  were  unfit  for  cultivation  and  useless  for  habitation.  The 
drainage  of  these  sections  would  promote  settlement  by  rendering  them 
more  healthful,  and  no  system  of  drainage  could  be  successful  that  did 
not  embrace  the  lakes  and  ponds.  Here,  then,  was  a  grant  by  the  Gov- 
ernment of  the  United  States  to  a  number  of  the  States  of  lands  of  des- 
ignated classes  to  secure  objects  of  public  interest.  In  interpreting 
such  a  grant,  no  rigid  rules  of  construction  should  be  allowed  to  defeat 
the  plain  object  and  purpose  of  the  parties. 
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The  lands  in  controversy  in  that  suit  constituted  the  bed  of  Beaver 
Lake,  Indiana.  That  <<  lake,  at  the  time  of  the  grant  by  the  United 
States  and  long  prior  thereto,  was  a  shallow,  non-navigable  fresh-water 
pond,  containing  14,000  acres  of  land,  with  no  outlet,  40  feet  above  the 
Kankakee  Biver,  and  between  four  and  five  miles  from  it.^' 

All  the  lands  surrounding  the  lake  were  surveyed  by  the  United 
States  in  1835,  but  the  lake  was  never  surveyed  nor  the  bed  offered  for 
sale.  A  meander  line  was  run  by  the  surveyors  around  the  lake,  which 
line  and  the  lake  are  represented  on  the  Government  surveys  and  plats. 

The  State  drained  the  lake  by^  constructing  a  ditch  from  it  to  the 
Kankakee  Biver.  The  court  held  that  the  State  ^'  acquired  title  to  the 
bed  of  the  lake  under  the  swamp  land  grant,"  and  that  '^  by  accepting 
the  grant  the  State  assumed  the  duty  and  obligation  of  draining  the 
lands  acquired  by  it,  includiug  Beaver  Lake.*' 

Under  the  authority  of  that  well-considered  decision,  and  under  the 
proofs  showing  the  situation  and  condition  of  said  Goose  Lake  at  the 
time  the  swamp-grant  act  was  passed,  there  can  be  no  doubt  that  the 
title  to  its  bed  passed  to  the  State. 

Some  stress  has  been  laid  upon  the  fact  that  at  the  time  selections  of 
swamp  lands  were  made  in  Clinton  County  in  1853  these  lands  were 
not  included  in  the  list.  Such  omission  cannot,  however,  have  the  effect 
to  release  the  title  of  the  State,  which  passed  to  her  by  the  inprassenii 
grant  of  1850. 

The  application  of  said  railroad  company  to  select  and  the  several 
applications  to  enter  said  land  will  be  rejected.  The  claim  of  said 
Clinton  County,  as  grantee  of  the  State  of  Iowa,  will  be  allowed. 

I  reverse  your  decision  for  the  reasons  stated. 


ZIV.— TIMBEB  CULTUBE. 

WITHIN  PRIVATE  CLAIM— APPLICATION— HEIBS    OB  LEGIl    BEPBE- 

sentatives. 
Southern  Pacific  Bailboad  Company,  Branch  Line,  v.  Stubm. 

The  tract  in  qnestion  having  been  witLiu  the  claimed  limits  of  an  nna^nsted  private 
grant  at  date  of  de^nite  location  of  the  railroad,  was  snbjeot  to  the  timber-cnl- 
tnre  application  of  Sturm.  As  he  tendered  the  fees  and  commisBions,  liia  heirs 
or  legal  representatives  are  entitled  to  make  entry  in  view  of  his  sabseqnent 
death,  notwithstanding  his  said  application  was  rejected  by  the  local  oflSceis. 

Secretary  Teller  to  Commwsioner  McFarlandj  January  21, 1884. 

SiB:  I  have  considered  the  case  of  the  Sonthern  Pacific  Bailroad 
Company,  Branch  Line,  v.  T.  Jefferson  Stnrm,  involving  the  S£.  4  of 
Sec.  5,  T.  1  S.,  B.  8  W.,  S.  B.  M.,  Los  Angeles  district,  California,  on 
appeal  by  the  company  from  your  decision  of  March  21, 1883. 

The  tract  is  within  20  miles  or  granted  limits  of  the  grant  by  act  of 
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March  3, 1871  (16  Stat.,  579),  to  the  comi>any,  the  right  whereof  at- 
tached (upon  filing  the  map  of  designated  route  in  your  oflBce)  April 
3  ensuing,  and  the  witlidrawal  for  wiiich  was  made  May  10  ensuing. 

The  tract  was  also  formerly  within  the  exterior  or  claimed  limits  of 
the  Eancho  San  Jos6,  as  surveyed  by  U.  S.  Deputy  Surveyor  Thomp- 
son in  August,  18G8,  but  was  subsequently  excluded  therefrom  by  Eey- 
uolds'  survey  thereof  in  the  year  1874  (made  pursuant  to  departmental 
decision  of  September  20,  1872),  which  was  approved  and  patented 
Jp.nuary  20, 1875,  to  Henry  Dalton  ev  al. 

The  township  plat  was  filed  in  the  local  oflSce  March  13, 187G. 

It  appears  that  Sturm  applied  at  the  said  office  December  10,  1881, 
to  make  timber  culture  entry  of  the  tract ;  but  the  register  and  receiver 
rejected  his  application  upon  the  ground  that  the  traet  was  within  the 
company's  withdrawal.  Whereupon  he  appealed  from  their  action,  al- 
leging that  the  tract  was  within  said  rancho  at  the  date  the  company's 
right  attached,  and  therefore  excepted  from  the  operation  of  the  grant. 

January  3, 1882,  one  Lyman  Ayer  also  applied  at  the  local  office  to 
make  timber-culture  entry  of  the  tract ;  but  the  register  and  receiver 
rejected  his  application,  whereupon  he  appealed  to  your  office. 

By  letter  dated  February  3, 1883,  Mrs.  Sturm  advised  your  office  that 
her  husband  (the  defendant)  had  died  January  23  preceding. 

Under  authority  of  the  United  States  Supreme  Court's  decision  in  the 
case  of  Newhall  v.  Sanger  (92  U.  S.,  761),  you  held  that  the  tract  was 
excepted  from  the  operation  of  the  railroad  grant;  that  the  register  and 
receiver  properly  rejected  Ayer's  application,  because  Sturm's  had  not 
been  disposed  of  by  your  office;  but  that  no  benefit  can  inure  to  his 
widow  by  virtue  of  his  application,  his  right  to  make  entry  having  died 
with  him,  and  she  not  having  made  application  herself  since  his  decease. 

I  do  not  concur  with  you,  however,  in  such  view;  for  it  should  be 
observed  that  the  last  proviso  to  the  third  section  of  the  act  of  June 
14, 1878  (20  Stat.,  113),  expressly  provides  that  if  at  the  expiration  of 
the  alternative  limitation  of  time  prescribed  for  the  issuance  of  patent, 
the  eutryman  or  entrywoman,  ^'  or,  if  he  or  she  be  dead,  his  or  her  heirs 
or  legal  reprciseniativeSj  shall  prove  by  two  credible  witnesses  that  he  or 
she  or  they  have  planted,"  &c.  And  under  the  California  laws  govern- 
ing descent  and  distribution  of  decedents'  estates,  and  those  defining 
the  rights  of  husband  and  wife,  the  wife  is  a  tenant-in  common  with 
her  husband  in  all  property  acquired  by  either  during  coverture,  and 
she  is  also  an  heir,  entitled  as  such  to  inherit  share  and  share  alike  with 
their  children,  if  any. 

But  it  may  be  urged  that  the  proviso  contemplates  an  entry  under 
the  enacting  clause  of  the  statute,  inasmuch  as  the  said  limitation  of 
eight  or  thirteen  years,  at  the  expiration  whereof  patent  may  issue,  is 
fixed  *^  from  the  date  of  such  entry." 

Although  Sturm  did  not  actually  make  an  entry  of  the  tract,  he 
nevertheless  applied  in  good  faith  so  to  do  and  tendered  the  requisite 
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fees,  as  is  evidenced  by  the  register  and  receiver's  note  of  rejection  in 
dorsed  apon  his  application.  And  jast  as  there  is  no  difference  in  prin- 
ciple between  a  case  where  the  filing  was  recorded  and  one  where  the 
filing  was  offered  and  rejected,  neither  is  their  any  difference  in  snch  a 
case  as  this,  so  far  as  the  applicant's  rights  are  concerned,  for  they  in- 
ure to  the  benefit  of  the  heirs.  That  the  tract  was  subject  to  his  entry 
cannot,  in  the  light  of  the  aforesaid  state  of  facts,  be  questioned.  His 
right  to  enter  the  tract  was  not  prejudiced  by  the  register  and  receiv- 
er's denial  of  his  application.  See  Duffy  v.  Northern  Pacific  Bail  road 
Company  (2  Copp,  51),  and  Shepley  et  al,  v.  Cowan  et  ah  (91  TJ.  S.,  330). 

Bat  inasmuch  as  he  was  prevented  by  death  from  perfecting  his  ap- 
plication, entry  will  be  allowed  in  proper  form  in  the  name  of  his  heirs, 
provided  the  same  is  made  within  ninety  days  from  receipt  of  notice 
hereof. 

Barring  the  foregoing  modification,  I  affirm  your  decision  touching 
the  company's  rights,  and  Ayer's,  for  the  reasons  stated  by  me  in  the 
analogous  case  of  the  Atlantic  and  Pacific  Eailroad  Company  v.  Fisher 
(9  Copp,  80). 


ZV.— WITHDRAWALS. 
Daitebi  v.  Texas  and  Pacific  Railway  Company. 

The  rancho  claim  having  been  finally  rejected  in  the  year  1855,  the  tract  in  qnee- 
tion  was  not  excepted  from  the  operation  of  the  railroad  grant,  and  the 
temporary  saspension  pending  the  consideration  of  application  to  porchase 
the  tract,  embracing  the  one  in  question,  did  not  affect  the  railroad  withdrawal, 
since  which  date  the  lands  thus  withdrawn  have  been  in  a  state  of  reservation 
and  not,  therefore,  subject  to  disposal  under  the  pre-emption  or  other  laws.  This 
may  be  a  case  of  hardship  for  the  settler,  but  unfortunately  the  executive  has  no 
option  in  the  matter. 

Secretary  Teller  to  Commissioner  McFarlandy  May  22y  1883. 

Sib  :  I  have  considered  the  case  of  Emanuelle  Daueri  r.  The  Texas 
and  Pacific  Railway  Company,  involving  the  K  J  of  the  SW.  |,  and 
8W.  i  of  NB.  i,  and  the  NW.  |  of  SE.  |  of  Sec.  19,  T.  18  S.,  R.  1  W., 
S.  B.  M.,  Los  Angeles  district,  California,  on  apx)e^l  by  Daneri  from 
your  predecessor's  decision  of  February  5, 1881,  rejecting  his  applica- 
tion to  file  a  pre-emption  declaratory  statement  for  said  tract. 

The  record  shows  that  the  tract  in  question  is  within  the  limits  of  the 
withdrawal  under  the  act  of  March  3, 1871  (16  Stat.,  573),  granting 
lands  to  said  company,  which  was  made  October  15, 1871,  upon  a  pre- 
liminary line  not  as  yet  definitely  located.  The  said  tract  was  also 
within  the  limits  of  the  supposed  Rancho  Millijo  or  La  Punta,  which 
was  finally  rejected  by  the  United  States  district  court  of  California, 
September  20, 1855,  no  appeal  having  been  taken  to  the  United  States 
Supreme  Court 
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By  decision  of  Acting  Secretary  Oowen,  rendered  under  date  of  Oc- 
tober 28, 1873,  the  application  of  Onadaloupe  E.  de  Argnello  to  purchase 
the  land  formerly  supposed  to  have  been  embraced  within  the  limits  of 
said  rancho,  under  the  provisions  of  the  seventh  section  of  the  act  of 
July  23, 1866  (14  Stat.,  218),  was  rejected.  Pending  this  action  the 
lauds  embraced  in  Mrs.  Arguello's  claim  were  suspended  from  sale  by 
your  office  October  29, 1872. 

The  records  of  your  office  show  that  the  township  plat,  embracing  the 
tract  in  question,  was  filed  in  the  local  office  October  28, 1879. 

On  December  26, 1879,  Daneri  made  application  at  said  office  to  file  a 
declaratory  statement  for  sach  tract,  alleging  settlement  thereon  Jan- 
nar^'  29, 1879,  but  the  register  and  receiver  refused  the  same  on  the 
ground  that  said  tract  was  embraced  in  the  withdrawal  for  the  railroad. 
From  this  action  Daneri  appealed,  basing  his  appeal  upon  the  ground 
that  the  tract  in  question  was  suspended  from  said  withdrawal  by  rea- 
son of  the  pendency  of  the  Millijo  grant  claim,  and  that  ux)on  its  rejec- 
tion said  tract  reverted  to  the  United  States. 

I  am  of  the  opinion,  however,  that  the  rancho  claim  having  been 
finally  rejected  in  the  year  1855,  as  aforesaid,  the  tract  in  question  was 
not  excepted  from  the  operation  of  the  railroad  grant,  and  that  the 
temporary  suspension  pending  the  consideration  of  Mrs.  Arguello's  ap- 
])lication  to  purchase  the  tract,  embracing  the  one  in  question,  did  not 
affect  the  railroad  withdrawal,  since  which  date  the  lands  thus  with- 
drawn have  been  in  a  state  of  reservation,  and  not,  therefore,  subject 
to  disposal  under  the  pre-emption  or  other  laws. 

This  may  be  a  case  of  hardship  for  the  settler,  but  unfortunately  the 
executive  has  no  option  in  the  matter.  The  Supreme  Court  in  Schulen- 
berg  V.  Harriman  (21  Wall.,  44),  having  laid  down  the  rule  that  there 
could  be  no  effective  executive  declaration  of  forfeiture,  even  upon  con- 
dition broken,  the  grant  to  the  company  must  be  held  intact  until  the 
legislative  or  judicial  branch  declares  the  grant  to  be  inoperative  be- 
cause of  failure  to  construct  within  the  time  prescribed. 

The  attention  of  Congress  has  been  called  by  some  of  my  predeces- 
sors, as  well  as  by  myself,  to  the  fact  that  large  tracts  of  public  lands 
are  reserved  for  the  benefit  of  certain  railroad  companies  under  the 
provisions  of  acts  of  Congress  donating  lands  to  States  and  corpora- 
tions, and  that  many  of  these  companies — including  the  Texas  and 
Pacific — ^have  not  complied  with  the  law  which  provides  for  the  comple- 
tion  of  their  roads  within  a  specified  time.  No  action  having  been 
taken  by  Congress,  I  can  but  accept  its  failure  to  act  as  an  expression 
of  the  legislative  will  that  the  decisions  of  the  courts  and  the  opinions 
of  attorneys-general  bearing  upon  the  points  involved  shall  be  my 
guide  in  administering  the  law.  This  being  the  case,  I  do  not  find  any 
sufficient  reason  for  refusing  to  affirm  your  decision,  and  it  is  accord^ 
ini^ly  affirmed* 
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bubden  of  pboof—pbe-emption  filing. 
Freeman  v.  Texas  and  Pacipio  Eailway  Company. 

The  burden  of  proof  rests  upon  a  party  applying  to  make  a  pre-emption  filing  for  land 
within  the  limits  of  a  withdrawal  for  a  railroad  grant  covered  by  pre-emption 
filings  at  the  date  of  the  grant  and  of  the  withdrawal  to  show  afflrmatiyely  that 
at  said  dates  a  valid  subsisting  adverse  right  had  attached  to  the  premises,  and 
a  hearing  ehonld  be  ordered  that  he  may  have  an  opportunity  to  establish  the 
validity  of  such  filings.  In  the  event  of  such  a  showing  he  would  be  entitled  to 
enter  the  land  in  question. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  June  28^  1883. 

Siu :  I  have  considered  the  case  of  Webster  Freeman  v.  the  Texas 
and  Pacific  Railway  Company,  involving  the  NW.  J  of  the  NB.  i,  and 
the  N.  i  of  the  N W.  J  of  Sec.  29,  T.  18  S.,  R.  2  W.,  S.  B.  M.,  Los  Angeles 
district,  California,  on  appeal  from  your  predecessor's  decision  of  Feb- 
ruary 3, 1881,  rejecting  Freeman's  application  to  file  pre-emption  declar- 
atory statement  for  said  tract. 

The  record  shows  said  tract  to  be  within  the  limits  of  the  withdrawal 
under  the  act  of  March  3, 1871  (16  Stat.,  573),  granting  lands  to  said 
company ;  such  withdrawal  having  been  made  October  15, 1871,  npon  a 
preliminary  route  not  yet  definitely  located. 

The  tract  was  also  within  the  limits  of  the  supposed  Bancho  Millijo 
or  La  Punta,  which  was  finally  rejected  by  the  United  States  district 
court  of  California,  September  20, 1855,  no  appeal  having  been  taken  to 
the  United  States  Supreme  Court.  One  Guadaloupe  E.  de  Arguello 
having  made  application  to  purchase  the  lands  embraced  within  the 
limits  of  the  said  rancho  under  the  seventh  section  of  the  act  of  July  23, 
18G6  (14  Stat,  218),  your  office  temporarily  suspended  the  tract  in  ques- 
tion from  sale  October  29, 1872,  pending  the  consideration  by  this  De- 
partment of  such  application,  which  Acting  Secretary  Cowan  rejected 
October  28, 1873. 

On  the  4th  day  of  October,  1879,  Freeman  applied  at  the  local  office 
to  file  a  declaratory  statement  for  the  tract,  but  the  register  and  receiver 
rejected  such  application  because  the  land  was  within  the  railroad  with- 
drawal aforesaid. 

It  appears  from  the  records  of  your  office  that  one  Charles  F.  Fran- 
cisco filed  declaratory  statement  No.  137,  March  30, 1870,  for  the  KE.  J 
of  said  Sec.  29,  alleging  settlement  December  1,1869;  that  one  William 
H.  Storm  filed  declaratory  statement  No.  136,  April  5, 1870,  for  the  W. 
i  of  the  NB.  4  of  Sec.  29,  and  the  SW.  J  of  the  SB.  i  of  Sec.  20,  alleging 
settlement  August  1, 1869;  that  one  Bollin  C.  Anderson  filed  declara- 
tory statement  No.  134,  April  4, 1870,  for  the  NW.  J  of  Sec.  29,  alleging 
settlement  March  26, 1869 ;  and  that  one  S.  S.  Nichols  filed  declaratory 
statement  No.  88,  March  3, 1870,  for  the  N.  J  of  the  NW.  J  of  Sec.  29, 
alleging  settlement  April  15, 1869. 

Barring  the  memoranda  filed  in  the  case  touchiiig  said  fiJingSi  I  would 
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be  jastified  in  afBrming  your  dedsion,  but  as  sack  paper  advises  me  of 
the  condition  of  the  record  I  deem  it  expedient  to  take  cognizance  of 
the  same. 

Althongh  it  thns  appears  that  the  premises  in  question  were  covered 
by  pre-emption  filings  both  at  the  date  of  the  grant  and  of  the  with- 
drawal thereunder,  the  record  fails  to  discover  that  these  pre  emptors 
possessed  the  prerequisite  personal  qualifications  or  that  they  had  made 
such  settlement  as  would  operate  to  withhold  the  land  from  the  opera- 
tion of  the  railroad  grant.  The  burden  of  proof  rests  upon  Freeman  to 
show  affirmatively  that  at  said  dates  a  valid  subsisting  adverse  right 
had  attached  to  the  premises.  Such  a  state  of  facts  cannot  be  pre- 
sumed. 

You  will  therefore  direct  that  a  hearing  be  ordered  to  the  end  that  he 
may  be  accorded  an  opportunity  to  establish  the  validity  of  said  filings. 
In  the  event  of  such  showing,  he  would  be  entitled  to  the  tract  in  ques- 
tion. 


NOETHEEN  PACIFIO  BAILEOAD  COMPANY  V.  PBESSET. 

In  1873  a  withdrawal  was  made  for  the  benefit  of  the  railroad  company's  branch  line 
in  Washington  Territory,  on  a  map  of  general  route ;  in  1879  a  second  withdrawal 
w^as  made  on  a  map  of  an  amended  line  of  said  branch. 

Pressoy  settled  in  1878,  prior  to  the  survey  of  the  land. 

Held,  that  he  acquired  no  right  as  against  the  railroad  company  to  the  land  found 
npon  survey  to  be  part  of  an  odd-numbered  section,  the  same  having  been  con- 
tinuously withdrawn  since  1873;  and  that  he  was  charged  with  notice  of  the 
withdrawal  of  the  odd-numbered  sections  at  the  date  of  his  settlement. 

Secretary  Teller  to  Commissioner  McFarlandj  October  2, 1883. 

SiB:  I  have  considered  the  case  of  the  ^Northern  Pacific  Railroad 
Company  r.  George  W.  Pressey,  involving  the  S.  J  of  the  SE.  J  of  Sec. 
14,  the  SW.  J  of  the  SW.  J  of  Sec.  13,  and  the  NW.  J  of  the  NW.  J  of 
Sec.  24,  T.  IG  K,  R.  IG  E.,  Yakima,  Washington  Territory,  on  appeal 
as  to  the  tract  in  the  odd  section  by  the  said  company  from  yonr  decision 
of  June  13, 1882,  adverse  to  said  company,  and  permitting  Pressey  to 
make  homestead  entry  of  the  tract  in  the  odd  as  well  as  tbe  even  sec- 
tions. 

The  proofs  show  that  Pressey  settled  upon  the  land  May  21, 1878, 
and  made  improvements  which  are  worth  some  $500.  At  the  time  of 
making  such  settlement  tbe  lauds  were  unsurveyed,  and  nntil  after  the 
survey  Pressey  did  not  seem  to  be  aware  that  any  part  of  his  settle- 
ment was  npon  an  odd  section;  and  it  was  evidently  not  bis  intention 
to  make  a  settlement  on  an  odd  section. 

lie  made  bis  application  to  make  homestead  entry  January  31, 1882. 
The  register  and  receiver  rejected  tbe  application  as  to  tbe  tract  in  the 
odd  section  because  it  was  within  tbe  limits  of  the  withdrawal  for  said 
eompanjr^  made  AUgtlvt  15^  1878<    The  map  of  general  route  upon  which 
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Bach  withdrawal  was  made  was  filed  with  the  Secretary  of  the  Interior 
August  15, 1873,  and  order  of  withdrawal  thereunder  was  made  No\^em- 
ber  1, 1873,  notice  of  which  was  received  B,t  the  local  office  on  November 
17, 1873.  Since  then  the  tract  in  the  odd  section  has  been  continuously 
withdrawn. 

November  18, 1876,  the  company  applied  to  amend  said  (branch)  line 
and  file<l  a  new  map.  Secretary  Chandler  approved  the  amended  map, 
but  on  motion  to  reconsider  the  matter  was  referred  to  the  Gommissionex 
for  a  report,  which  was  made  January  17, 1877.  October  15  following 
Secretary  Schurz  reviewed  the  whole  subject  and  declined  to  disturb 
the  action  of  his  predecessor.  Action  was  again  suspended  by  direction 
of  the  Assistant  Attorney-General. 

In  1879  the  company  filed  still  another  map  showing  a  route  quite 
different  from  that  represen  ted  by  the  map  of  1876.  The  route  designated 
by  the  last  map — that  of  1879 — was  from  25  to  50  miles  south  of  the 
original  line,  and  greatly  shortened  that  line,  forming,  as  stated  by 
Commissioner  Williamson  in  his  letter  of  May  21, 1879,  "  with  the  ex- 
ception of  a  few  miles  a  new  location." 

June  11, 1879,  Secretary  Schurz  returned  the  last  map  approved,  and 
directed  the  withdrawal  of  the  lands  along  the  new  line,  calling  atten- 
tion to  the  fact  that  said  company  had  relinquished,  by  letter  of  its 
attorney  dated  June  9, 1870,  all  claim  to  lands  withdrawi  under  the 
original  map.    The  terms  of  such  relinquishment  were  as  follows: 

All  claim  and  interest  to  any  and  all  lands  heretofore  withdrawn  for 
its  branch  line  in  the  Territories  of  Idaho  and  Washington,  except  so 
far  as  the  same  may  be  within  the  limits  prescribed  by  the  charter  and 
amendments,  applicable  to  the  amended  line  of  general  route  of  the 
branch  in  Washington  Territory,  according  to  the  map  thereof  presented 
on  the  13th  ultimo. 

Secretary  Schurz  further  provided,  in  approving  such  amended  line, 
that  <Hhe  rights  of  settlers  upon  the  lands  included  within  the  limits  of 
the  withdrawal  to  be  made  under  this  amended  roate,  must  be  protected 
if  settlement  and  entries  be  made  before  receipt  of  notice  of  withdrawal 
at  the  local  office." 

It  is  evident  that  the  restoration  of  lands  withdrawn  in  1873,  made 
by  Secretary  Schurz  in  1879,  was  not  broader  than  the  company's  relin- 
quishment, and  that  the  lands  which  were  common  to  both  maps  were 
not  restored. 

Upon  a  full  review  of  all  the  facts  in  this  respect,  you  reach  the  fol- 
lowing conclusion,  viz :  <'The  lands  embraced  in  the  former  withdrawal 
and  not  embraced  in  the  new  withdrawal  were  restored  September  1, 
1879.  This  tract,  of  course,  was  not  restored."  There  was  no  with- 
drawal under  the  map  of  1876. 

The  register  and  receiver  rejected  the  application  in  this  case  for  the 
reason  that  the  tract  in  the  odd  section  *'  falls  within  the  limits  of  the 
withdrawal  made  for  the  Kortherti  Pacifie  Bailtoad  Company,  of  August 
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15y  1873."  You  reverse  the  decision  of  the  register  and  receiver,  and 
approve  of  the  application  upon  the  ground  that  '*  the  route  of  1873  was 
entirely  abandoned  by  the  company.'^ 

I  am  unable  to  reach  this  conclusion,  and  think  it  is  not  supported  by 
the  record.  The  lands  were  relinquished  except  so  far  as  they  were 
common  to  both  maps  and  both  withdrawals.  The  old  route  was  aban- 
doned except  so  far  as  it  was  embraced  in  the  new. 

The  settlement  and  application  to  enter  were  made  long  after  the 
notice  of  the  withdrawal  which  followed  the  map  of  1873  was  received 
at  the  local  office.  When  the  settlement  was  made  Pressey  was  charged 
with  actual  notice  that  the  odd  sections  were  withdrawn  for  the  benefit 
of  the  grant ;  and  when  he  applied  to  enter  his  application  was  refused 
for  that  reason. 

In  Wolsey  v.  Chapman  (101  13 .  S.,  768),  it  was  held,  citing  Eiley  r. 
Wells,  that  the  withdrawal  of  **  lands  from  private  entry  •  •  •  was 
sufficient  to  defeat  a  settlement  for  the  purpose  of  pre-emption  while  the 
order  was  in  force,  notwithstanding  it  was  afterwards  found  that  the 
law,  by  reason  of  which  this  action  was  taken,  did  not  contemplate  such 
a  withdrawal." 

The  settlement  by  Pressey  upon  the  odd  section  was  clearly  In  viola- 
tion of  the  order  of  withdawal,  and  he  could  acquire  no  rights  or  equi- 
ties under  such  a  settlement.  If  it  had  been  a  fact  that  the  route  of 
1873  was  entirely  abandoned,  or  the  land  in  question  had  been  found  out- 
side of  the  route  of  1879,  then  the  withdrawal  would  have  been  a  ques- 
tion between  the  settler  and  the  Government,  and  the  Government  could 
have  waived  the  violation  of  its  order  and  awarded  the  land  to  the  settler. 
But  the  withdrawal  of  1873  was  for  the  benefit  of  the  grant:  and  so  far 
as  the  lands  were  common  to  both  the  withdrawal  of  1873  and  1879^ 
they  have  never  been  released;  hence,  as  stated  by  you,  "this  tract 
was  not  restored"  in  the  restoration  of  lands  to  the  public  domain  which 
followed  the  filing  of  the  map  of  1879. 

It  was  Pressey's  misfortune  that  his  settlement  was  made  in  part 
upon  an  odd  section,  but  it  is  not  in  the  power  of  this  Department  to 
relieve  him  from  the  consequences  of  his  mistake. 

I  reverse  your  decision,  and  affirm  the  action  of  the  local  office  reject- 
ing the  application  as  to  the  tract  in  the  odd  section. 
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tbial  lines— entries  in  good  faith. 
Hayes  v.  Pabeeb  et  al. 

There  can  be  bat  one  legislative  withdrawal  under  a  map  of  general  route. 

Where,  therefore,  several  trial  lines,  treated  as  such  by  the  company,  have  been  made 

before  the  general  route  is  finally  fixed  and  determined,  withdrawals  made  under 

such  trial  lines  will  be  regarded  as  executive  withdrawals. 
Entries  made  in  good  faith  upon  odd  sections  before  notice  of  withdrawal  under  such 

trial  lines  was  received  at  the  local  office,  will  be  maintained,  and  lands  covered 

by  such  entries  held  to  be  excepted  from  the  grant. 

I 

Secretary  Teller  to  Commissioner  MoFarlandj  October  2, 1883. 

Sir:  I  have  considered  the  case  of  Daniel  Hayes  v.  Hollon  Parker  \ 

and  the  Northern  Pacific  Railroad  Company,  involving  the  SB.  J  and 
the  E.  J  of  the  SW.  J  of  Sec.  2,  and  the  N.  J  of  the  KB.  J  and  the  SB. 
i  of  the  NE.  I  of  Sec.  11,  T.  7  K,  E.  3  E.,  in  the  Walla  Walla  land  dis- 
trict, Washington,  on  appeal  by  Parker  from  your  decision  of  Angnst 
5, 1880,  holding  his  private  cash  entry,  No.  1,480,  of  said  tracts  for  can- 
cellation. 

The  tracts  are  within  the  limits  of  the  grant  of  July  2, 1864  (13  Stat , 
365),  to  said  company. 

On  August  13, 1870,  said  company  filed  a  map  of  general  route,  in- 
cluding within  its  limits  the  lands  in  question. 

The  lands  along  that  portion  of  this  general  route  lying  west  of  the 
Columbia  River  were,  on  September  20, 1870,  ordered  to  be  withdrawn; 
but  as  to  lands  lying  east  of  that  river  no  order  was  made  until  l^o- 
vember  21, 1870.  Notice  of  the  order  made  at  that  date  was  received 
at  the  local  oflSce  December  8  following.  The  tracts  now  in  conten- 
tion lie  east  of  said  river.  Until  tie  receipt  of  the  notice  (December  8, 
1870),  the  local  ofiBcers  continued  to  dispose  of  the  lands  in  both  odd 
and  even  sections  situate  east  of  the  river. 

Entry  of  Parker  aforesaid  was  mad^October  26, 1870,  at  the  rate  of 
$1.25  per  acre. 

Your  offtce  inadvertently  erred  in  finding  that  Parker's  entry  was 
made  subsequently  to  the  time  when  notice  of  the  withdrawal  was  re- 
ceived at  the  local  office.  The  error  arose  from  overlooking  the  fact 
that  the  withdrawal  received  at  the  local  office  October  17, 1870,  was 
confined  to  lands  lying  west  of  the  Columbia  River. 

Many  entries  were  made  between  the  time  of  filing  said  map  (August 
13, 1870)  and  the  time  of  the  receipt  of  the  order  of  withdrawal  at  the 
local  offices,  the  validity  of  which  is  depending  generally  upon  the  re- 
sult of  the  present  case. 

Under  date  of  February  16, 1872,  said  company  transmitted  to  this 
Department  "  a  map  of  the  preliminary  line  of  said  road  of  this  com- 
pany from  the  Eed  Eiver  of  the  North  to  the  Columbia  at  the  mouth  of 
the  Walla  Walla  Eirer/^  and  requested  "that  the  lands  pertaining  to 
•aid  route  majr  be  withdrawn  from  settlement  and  sale^    This  map 
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was  transmitted  to  jour  office  by  Secretary  Delano  February  21,  same 
year,  "for  appropriate  action,'^  and  subsequently  a  withdrawal  of  lands 
based  thereon  was  ordered. 

The  preliminary  line  presented  by  this  map  shows  a  great  departure 
from  the  line  of  1870.  The  point  where  the  line  in  the  last  map  enters 
the  eastern  boundary  of  the  territory  is  about  108  miles  north  of  that 
at  which  the  former  line  entered.  The  lines  westward  from  such  east- 
ern boundary,  however,  converged,  so  that  at  the  Columbia  Eiver  they 
are  substantially  the  same. 

The  tracts  in  question  lying  not  far  east  of  that  river  are  within  the 
limits  of  and  covered  by  both  maps. 

It  is  claimed  by  counsel  for  Parker  that  the  preliminary  line  estab- 
lished by  the  map  of  1872  was  in  legal  effect  an  abandonment  of  the 
former  line,  and  operated  to  release  the  lands  from  any  right  or  claim 
which  the  company  may  have  acquired  by  filing  the  map  of  1870. 

This  case  and  those  kindred  to  it  relate  to  entries  made  after  the  first 
map  of  general  route  was  filed,  and  before  notice  of  the  filing  was  in 
fact  received  at  the  local  office.  The  persons  who  made  these  entries 
are  innocent  parties,  having  acted  in  entire  good  faith,  and  their  entries 
were  allowed  by  the  local  officers,  who  were  alike  ignorant  of  the  fact 
that  a  map  had  been  filed. 

It  is  well  settled  that  the  filing  of  the  map  of  general  route  under 
section  6  of  the  act  in  question  operates  as  a  legislative  withdrawal  of 
the  lands  within  its  limits;  and  if  the  general  route  as  marked  out  upon 
the  diagram  of  August  13, 1870,  had  been  regarded  and  treated  by  the 
company  as  the  real,  permanent,  and  fixed  general  route  of  the  road,  it 
would  probably  not  have  been  within  the  power  of  this  Department  to 
afford  any  relief  to  parties  making  entries  before  actual  notice  of  the 
withdrawal. 

The  line  of  1870,  however,  as  respects  the  section  of  country  in  which 
the  lands  in  controversy  are  located,  was  not  in  fact  the  general  route 
of  said  road.  It  was  at  most  a  trial  line;  and  a  very  large  portion  of 
the  country  included  in  it  was  not  included  in  the  general  route  of  the 
road  as  finally  fixed.  The  map  of  1872  was  substantially  a  new  loca- 
tion of  that  part  of  the  road.  The  act  in  question  provides  for  but  one 
line  of  general  route  and  one  of  definite  location.  It  is  certainly  a  very 
grave  question  whether  legislative  withdrawal  operates  under  any  pre- 
liminary map  other  than  the  one  which  the  company  finally  determines 
shall  be  the  settled  and  fixed  general  route  of  the  road.  If  legislative 
withdrawals  operate  upon  preliminary  lines  not  finally  fixed  as  lines  of 
general  route,  then  we  have  in  this  instance  a  legislative  withdrawal  of 
a  section  of  the  country  almost  entirely  different  from  that  which  was 
finally  included  in  the  lines  of  the  general  route. 

And  a  further  question  is  presented,  whether  lands  withdrawn  by 
legislative  will  call  be  l-estored  to  the  public  domain  by  executive  action. 

'VThile  recognizing  th%  fact  thftt  a  legisktite  trlthdrftwal  takes  effect 
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opon  filing  map  of  general  routei  Ibis  Department  has  exercised  exec- 
utive control  in  respect  to  territory  included  in  preliminary  maps  other 
than  the  maps  of  general  route  as  finally  fixed.  My  predecessor,  Sec- 
retary Schurzy  in  permitting  an  amended  line  of  general  route  on  the 
Northern  Pacific  road,  limited  the  withdrawal  in  the  following  terms, 
viz: 

The  rights  of  settlers  upon  lands  included  within  the  limits  of  the 
withdrawal  to  be  made  under  this  amended  route  must  be  protected, 
if  settlement  and  entries  be  made  before  the  receipt  of  notice  of  with- 
drawal at  local  offices.    (Land  Office  Report,  1879,  p.  111.) 

And  it  is  the  general  practice,  in  permitting  an  amendment  in  the 
line  of  general  route,  to  direct  that  the  lands  included  in  the  first  and 
not  in  the  second  map  shall  be  restored  to  the  public  domain,  and  that 
the  lands  included  in  the  new  line  be  withdrawn  from  sale  and  settle- 
ment. Until  the  general  route  is  finally  determined  and  fixed,  the  lands 
included  in  the  first  preliminary  map  have,  I  think,  been  regarded  and 
treated  as  subject  to  executive  control  as  respects  the  withdrawal. 

If  it  be  held,  as  I  have  indicated,  that  when  the  general  route  is  finally 
fixed  the  legislative  withdrawal  takes  effect,  and  prior  to  that  time  the 
lands  are  within  the  control'  of  the  Executive  Department,  then  the 
questions  presented  by  this  case  are  readily  solved. 

The  character  of  the  country  was  such  that  the  company  could  not 
readily  fix  a  final  line  of  general  route,  and  in  several  instances,  as  in 
the  present,  the  first  preliminary  line  was  little  more  than  an  experi- 
mental or  trial  line.  The  company  did  not  regard  itself  as  bound  by 
such  first  line,  or  at  least  did  not  wish  to  be  so  regarded  by  the  Depart- 
ment, and  might  properly  have  considered  it  a  hardship  to  have  been 
held  to  the  first  location.  This  Department,  recognizing  the  difficulty 
of  fixing  in  the  first  instance  a  permanent  line  even  of  general  route, 
has  in  this  respect  shown  great  liberality  in  every  instance,  I  think, 
when  requested,  permitting  a  change  and  adjusting  the  withdrawal  ac- 
cordingly. Such  trial  lines,  not  having  been  held  to  be  binding  upon  the 
company,  ought  not  to  be  held  to  bind  persons  who  in  good  faith  made 
entries  and  settlements  before  notice  of  withdrawals  under  such  linea 
was  in  fact  received. 

Since  it  has  proved  that  the  map  of  August  13, 1870,  did  not  in  fact 
fix  and  determine  the  general  route  of  said  road,  and  the  general  route 
as  to  that  part  of  the  country  was  not  finally  determined  and  fixed  until 
the  filing  of  the  map  of  February,  1872, 1  am  of  the  opinion  that  the 
withdrawal  under  the  former  map  can  not  be  held  to  take  effect  as  to 
persons  who  in  good  faith  were  permitted  to  make  entries,  in  other  re- 
spects valid,  upon  the  lands,  until  notice  of  the  withdrawal  was  received 
at  the  local  office. 

The  remaining  question  is  between  Parker  and  Hayes.  Hayes  apput^d 
March  15, 1879}  to  make  preemption  filing  for  tracts  embraced  in  Par- 
ker's  said  entry ;  and  Ma^  20^  1880|  he  also  applied  to  make  timber- 
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CQltare  eutry  for  part  of  tract  embraced  in  Parker's  entry,  and  part  in 
the  cash  entry  of  one  T.  P.  Denny,  made  November  1, 1870.  These  ap- 
plications were  rejected  by  the  local  officers  becanse  they  were  so  em- 
braced. I  approve  of  this  action  of  the  local  officers,  and  reverse  your 
decision  allowing  Hayes's  pre-emption  filing.  I  also  reverse  your  de- 
cision holding  Parkei^s  cash  entry  for  cancellation,  becanse  the  tracts 
in  the  odd  section  were  "  reserved  for  railroad  purposes,"  and  becanse 
those  in  the  even  sections  ^^  were  rated  at  $2.50  per  acre." 


Taylor  v.  Southern  Minnesota  Railway  Extension  Company. 

Mrs.  Taylor  had  uo  valid  claim  to  the  land,  for  the  reason  that  it  had  been  withdrawn 
for  the  benefit  of  said  company  both  at  the  time  of  the  settlement  made  by  her 
husband  and  of  that  made  by  herself. 

The  Department  does  not  interfere  with  the  settler ;  if  he  chooses  to  remain  on  the 
land  he  most  do  so  with  the  knowledge  that  the  Department  cannot  help  him,  and 
he  is  at  the  mercy  of  the  railroad  company  shonld  the  company  select  the  land 
nnder  the  grant. 

Secretary  Teller  to  Commissioner  McFarlandj  November  5, 1883. 

SiB:  I  have  considered  the  matter  of  the  location  of  military  bounty 
land  warrant  No.  113,210,  register  and  receiver  No.  11,347)  made  June 
19, 1875,  by  Valina  Taylor  on  the  N.  i  of  the  SE.  J,  and  the  E.  J  of  the 
SW.  J  of  Sec.  7,  T.  109,  E.  45,  Tracy,  Minn.,  on  appeal  from  your,  de- 
cision of  June  25, 1881,  holding  said  location  for  cancellation. 

The  land  is  within  the  20-mile  indemnity  limits  of  the  grant  to  the 
Southern  Minnesota  Eailway  Extension  Company,  the  withdrawal  for 
which  became  effective  September  10, 1866. 

William  Taylor  filed  declaratory  statement  No.  21,977  for  said  land 
May  24, 1872,  alleging  settlement  May  22, 1869. 

June  19,  1875,  Yalina  Taylor  located  the  warrant  aforesaid,  basing 
her  claim  on  declaratory  statement  No.  21,977,  and  at  the  same  time  sub- 
mitted pre-emption  proof. 

Because  of  a  discrepancy  in  the  description  of  the  land,  new  proof 
under  order  of  your  office  was  made  April  30, 1881.  From  this  proof 
it  is  shown  that  Mrs.  Taylor  was  a  qualified  pre-emptor;  that  she  had 
resided  on  the  lands  about  twelve  years,  and  had  made  improvements 
thereon.  The  proofs  did  not  show  that  said  William  Taylor  was  dead, 
or  that  Valina  Taylor  was  his  heir  or  '<  one  of  his  heirs.'^  Since  your 
decision,  however,  proof  has  been  filed  showing  the  death  of  said  Will- 
iam Taylor  and  that  Yalina  Taylor  was  his  widow. 

You  hold,  however,  that  Mrs.  Taylor  had  no  valid  claim  to  the  land, 
for  the  reason  that  it  had  been  withdrawn  for  the  benefit  of  said  oom- 
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paoy  both  at  the  time  of  the  settlement  made  by  her  hiiBband  and  of 
that  made  by  herself. 

I  see  no  escape  from  this  conclnsion.  Taylor  settled  npon  the  land 
before  it  was  surveyed,  and,  as  the  proof  indicates,  undoubtedly  settled 
upon  an  odd  section  by  mistake.  From  the  consequences  of  such  mis- 
take this  Department  cannot  afford  relief. 

Counsel  for  the  claimant  requests  that  the  filing  be  permitted  to 
stand  subject  to  the  right  of  the  company  to  select  the  lands,  incase 
they  are  required  to  satisfy  the  grant. 

I  have  had  occasion  before  to  express  my  disapproval  of  such  a  prac- 
tice, a  practice  which  if  permitted  would  be  productive  of  irreparable 
injury  to  settlers.  Such  a  permission  is  an  approval  of  settlement 
upon  lands  which  this  Department  caunot  convey  to  the  settlers  in  case 
they  are  selected  by  the  company.  It  encourages  a  belief  that  the 
lands  will  not  be  required  to  satisfy  the  grant.  A  quasi  indorsement 
of  such  a  belief  and  such  a  practice  by  this  Department  could  but  result 
in  thousands  of  settlers  being  ultimately  expelled  from  their  settle- 
ments with  the  loss  of  valuable  improvements. 

To  prevent  such  pernicious  consequences  I  directed  some  time  ago 
that  instructions  should  be  issued  to  all  land  offices,  ordering  the  local 
officers  to  refuse  all  such  applications,  and  pursuant  to  that  direction 
you,  with  my  approval,  issued  the  circular  of  May  22  last. 

The  Department  does  not  interfere  with  the  settler.  If  he  chooses  to 
remain  on  the  land,  he  must  do  so  with  the  knowledge  that  the  Depart- 
ment cannot  help  him,  and  that  he  is  at  the  mercy  of  the  railroad  com- 
pany  should  the  company  select  the  land  under  the  grant. 

For  these  reasons  I  must  refuse  the  application  now  made  by  counsel 
in  behalf  of  the  claimant. 

Under  the  facts  in  this  case,  I  affirm  your  decision  holding  the  loca- 
tion for  cancellation. 


ACT  OF  APRIL  21,  1^6— CONDITIONAL  OCCUPANCY. 

Fox  V.  THE  Southern  Pacific  Bailboad  Oompaitt. 

The  Joint  resolution  of  June  28, 1870,  affords  plaintiff  no  reUef,  as  he  WM  not 

actual  settler  on  the  land  at  that  date. 
As  there  was  no  valid  claim  existing  on  the  land  at  the  date  when  it  was  withdrawn, 

and  it  has  not  been  re-entered  under  decisions  and  rulings  of  the  Land  Deparment, 

he  is  not  entitled  to  the  benefits  of  the  second  section  of  the  act  of  April  21. 1876. 
Permission  for  Fox  to  remain  on  the  land  with  a  view  to  making  entry  for  the  same^ 

in  the  event  that  it  should  not  be  required  in  the  final  adjustment  of  the  grant, 

refused. 

Secretary  Teller  to  Commissioner  McFarlandj  November  12, 1883. 

Sm:  I  have  considered  the  case  of  Edward  T.  Fox  v.  The  Soatfaem 
Pacific  Eailroad  Company,  involving  lots  5,  6, 11,  and  12  of  Sea  17,  T. 
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8  S.J  B.  8E.^  M.  D.  M.,  California,  on  plaintiff's  appeal  from  your  decis- 
ion of  November  12, 1881,  rejecting  his  application  to  make  pre  emption 
filing  for  said  land. 

These  lots  are  within  the  indemnity  limits  of  the  grant  to  the  said 
company,  and  were  withdrawn  for  the  benefit  of  the  same  May  7, 18€f7. 

It  is  alleged  by  the  plaintiff  that  in  the  summer  of  1869  George  A. 
Ester  settled  on  this  land  and  remained  in  occupation  thereof  until 
August  10, 1874,  at  which  time  he  sold  his  possessory  right  to  plaintiff, 
who  has  since  that  date  resided  on  said  land  and  cultivated  the  same 
continuously. 

March  7, 1881,  the  township  plat  was  filed,  and  May  19, 1881,  Fox 
applied  to  file  his  declaratory  statement  for  the  land  in  question,  but 
his  application  was  rejected  by  the  local  office  for  the  following  reason: 

The  records  of  this  office  show  said  land  to  be  a  portion  of  an  odd  sec- 
tion, and  within  the  limits  of  withdrawal  for  the  Southern  Pacific  Eail- 
road  Company. 

The  plaintifi''s  attorney  alleges  among  other  grounds  of  exception : 

1.  That  the  right  of  the  company  to  said  land  did  not  attach  until  the 
passage  of  the  joint  resolution  of  June  28, 1870. 

2.  That  plaintiff  should  be  allowed  to  file  his  declaratory  statement 
under  the  second  section  of  the  act  of  April  21, 1876. 

The  joint  resolution  of  June  28, 1870  (16  Stat.,  382),  authorized  the 
Southern  Pacific  Eailroad  Company  to  construct  its  road  on  the  route 
indicated  by  the  map  filed  in  this  Department  January  3, 1867,  "ex- 
pressly saving  and  reserving  all  the  rights  of  actual  settlers.^ 

It  was  held  by  this  Department  in  the  case  of  Tome  v.  Southern  Pa- 
cific Eailroad  Company  (Copp's  Land  Laws,  1882,  758),  that  although  a 
grant  of  lands  was  made  to  the  company  by  the  act  of  July  27, 1866,  the 
lands  upon  which  it  would  operate  were  not  identified  until  the  date  of 
the  passage  of  the  joint  resolution,  and  that  the  rights  of  all  persons 
who  were  at  that  date  actual  settlers  were  thereby  saved.  In  the  case 
of  the  Southern  Pacific  Eailroad  Company  v.  McCarthy  (Copp's  Land 
Owner,  Vol.  9,  p.  170),  this  Department  also  held  that  where  the  land 
is  within  the  indemnity  limits  the  right  to  indemnity  is  only  a  float,  and 
attaches  to  no  specific  tract  until  actual  selection,  and,  following  the 
rule  laid  down  in  Tome's  case,  decided  that  an  actual  settler,  after  the 
withdrawal  of  the  land  and  prior  to  the  passage  of  the  joint  resolution, 
should  be  protected. 

The  case  now  under  consideration  does  not,  however,  come  within  the 
provisions  of  said  joint  resolution,  for  Fox  did  not  settle  on  the  land 
until  August  10,  1874,  and  he  cannot  avail  himself  of  the  rights  ac- 
quired by  Ester's  earlier  settlement.  Pre-emption  rights  are  not  the 
subject  of  sale  or  transfer,  such  disposition  of  the  same  being  expressly 
inhibited  by  law.  (Eev.  Stat.,  section  2262.)  See  also  Myers  v.  Croft 
(13  Wallace,  291),  and  Quinby  v.  Conlan  (104  U.  S.,  420).    The  right 
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of  Fox  to  pre  empt  the  land  in  question  must  depend  on  his  own  aivof 
settlement,  which  is  a  pre-reqnisite  to  pre-emption,  his  pre-emption 
rights  being  in  no  manner  enlarged  by  the  settlement  and  occupation 
of  Ester.  This  being  trne,  the  joint  resolution  affords  him  no  relief,  as 
he  was  not  '^an  actual  settler"  at  the  date  of  the  passage  of  the  same. 
The  second  section  of  the  act  of  April  21, 1876,  provides : 

That  when  at  the  time  of  such  withdrawal  as  aforesaid,  valid  pre- 
emption or  homestead  claims  existed  upon  any  lands  within  the  limits 
of  any  such  grants  which  afterwards  were  abandoned,  and,  under  the 
decisions  and  rulings  of  the  Land  Department,  were  re-entered  by  pre- 
emption or  homestead  claimants  who  have  complied  with  the  laws  gov- 
erning pre-emption  or  homestead  entries,  and  shall  make  the  proper 
proofs  required  under  such  laws,  such  entries  shall  be  deemed  valid, 
and  patents  shall  issue  therefor  to  the  person  entitled  thereto.    (19 

Stat,  as.) 

It  will  be  observed  that  by  the  provisions  of  the  section  above  quoted 
three  distinct  conditions  must  be  shown  to  exist  before  the  pre-emptor 
or  homestead  claimant  can  perfect  a  title  thereunder. 

1.  There  must  have  been  a  valid  existing  claim  on  the  land  at  the  date 
of  the  withdrawal  for  the  railroad  company. 

2.  The  land  must  have  been  reentered  under  decisions  and  rulings  of 
the  Land  Department. 

3.  The  claimant  must  show  in  his  final  proof  a  full  compliance  with 

the  law. 
As  there  was  no  valid  claim  existing  on  this  land  at  the  date  when 

withdrawn,  and  said  land  has  not  been  re-entered  under  decisions  and 

rulings  of  the  Land  Department,  Fox  is  not  entitled  to  the  benefits  of 

said  section. 

The  permission  accorded  to  Fox,  in  your  decision,  to  remain  on  the 
land  with  a  view  to  making  entry  for  the  same,  in  the  event  that  it 
should  not  be  required  in  the  final  adjustment  of  the  grant,  is  not  ap- 
proved. The  land  not  being  subject  to  entry  while  the  grant  remains 
unsatisfied,  a  consideration  of  the  interests  of  the  public  as  well  as  the 
rights  of  the  company  precludes  the  Department  from  any  act  looking 
toward  a  disposition  of  the  land  until  such  time  as  it  may  become  public 
land.  As  bearing  upon  this  subject  your  attention  is  directed  to  my 
letter  of  instructions  dated  May  17, 1883. 

With  the  modification  indicated,  your  decision  is  affirmed. 
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definite  location—continuing  withdrawal-belinquishments 

—indemnity. 

Atlantic,  Gulp  and  West  India  Transit  Eailroad  Company. 

The  map  of  18G0  as  filed,  taken  in  oonnectiQn  with  actual  snryeys  in  tne  neld,  was 
valid  and  sufficient  to  fix  and  locate  definitely  the  line  of  the  road  and  to  bring 
home  to  the  Interior  Depariiment  notice  of  such  location.  A  legislative  with- 
drawal followed  the  filing  of  that  map. 

Snch  resnlta  were  not  destroyed  or  annulled  by  the  voluntary  delivery  of  the  map  by 
the  General  Land  Office  for  the  purpose  of  procuring  thereto  the  governor's  cer- 
tificate. 

The  order  of  withdrawal  made  ;n  185G  and  reaffirmed  in  1857  because  of  its  prior 
modification  was  existent  at  the  time  of  the  withdrawal  ordered  upon  filing  the 
duplicate  map  in  1881. 

Relinquishments  became  necessary  to  protect  settlers  who  had  made  entries  and 
settlements  in  violation  of  the  withdrawal.  The  company  is  entitled  to  indem- 
nity. Final  action  is  delayed  until  further  direction,  in  view  of  pending  Con- 
gressional legislation. 

Secretary  Teller  to  Commissioner  MeFarland^  January  30, 1884. 

Sir:  I  have  considered  yonr  loiter  of  December  4y  1883,  sabmitting 
for  my  action  three  lists  (numbered  1,  2,  and  3,  indorsed  as  filed  in  the 
local  office  January  18,  March  29,  and  April  14, 1882)  of  selections  made 
by  the  Atlantic,  Gulf  and  West  India  Transit  Eailroad  Company,  of 
lands  in  even-numbered  sections,  under  the  act  of  Congress  approved 
Jane  22,  1874  (18  Stat.,  194),  in  lien  of  lands  in  odd-numbered  sections 
within  the  limits  of  the  grant  to  Florida  for  railroad  purposes  by  act 
of  May  17, 1856  (11  Stat.,  15). 

You  state  that  the  tracts  selected  are  within  the  limits  of  said  grant 
by  the  withdrawal  for  said  company's  railroad,  as  fixed  by  letter  of  your 
office  of  March  16, 1881,  and  accompanying  diagram  received  at  the 
local  office  the  26th  of  same  month ;  and  that  the  lists  show  the  lands 
in  odd-numbered  sections  within  same  limits  covered  by  settlements  and 
entries  made  before  the  withdrawal  aforesaid,  in  lieu  of  which  the 
tracts  in  the  even-numbered  sections  are  claimed  under  the  act  of  1874 
aforesaid. 

The  act  of  May  17, 1856,  aforesaid,  granting  to  the  State  of  Florida 
{inter  alia),  to  aid  in  the  construction  of  a  railroad  <<  from  Amelia  Island, 
on  the  Atlantic,  to  the  waters  of  Tampa  Bay,  with  a  branch  to  Cedar 
Key,  on  the  Gulf  of  Mexico,  •  •  •  every  alternate  section  of  land 
designated  by  odd  numbers  for  six  sections  in  width  on  each  side  of  said 
•  road  and  branch,"  together  with  indemnity  for  lands  lost  to  the  grant 
within  said  limits,  to  be  taken  from  alternate  sections  within  15  miles, 
i.  e.j  between  6  and  15  miles  from  the  said  lines,  as  they  should  be  defi- 
nitely fixed.  Since  the  grant  did  not  designate  either  "  even"  or  "  odd  ^ 
Bections  within  the  indemnity  limits  as  those  which  were  to  be  selected, 
ail  election  was  made  by  the  company  to  take  the  odd-numbered  sec- 
tions. 
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The  selections  in  the  lists  now  presented  are  ui>on  even-numbered 
sections ;  but  the  act  of  June  22, 1874,  aforesaid,  under  which  these 
selections  are  made,  provides  that  the  railroad  company,  ^^upon  a 
proper  relinquishment  of  the  lauds  so  entered  or  filed  for,  shall  be  en- 
titled to  select  an  equal  quantity  of  other  lands  in  lieu  thereof,  from  any 
of  the  public  l^inds  not  mineral  and  within  the  limits  of  the  grant  not 
otherwise  appropriated  at  the  date  of  the  selection." 

Before  the  line  of  the  road  was  definitely  fixed,  iu  anticipation  of  the 
probable  limits  of  the  grant,  a  withdrawal  of  the  lands  from  sale  and 
settlement  was  ordered,  September  6, 1856,  along  both  branch  and  main 
line )  but  six  days  afterwards  this  order  was  modified  so  as  to  i)ermit 
pre-emptions  until  the  line  of  the  road  F.hould  be  definitely  located.  On 
April  2b^  1857,  however,  the  local  officers  were  directed  by  telegraph 
not  to  permit  any  further  pre-emption  filings  or  entries  on  said  lands. 
Such  instruction  was  adhered  to  for  some  years,  but,  yon  state,  was 
subsequently  "  overlooked  or  ignored,  and  many  entries  have  been  ad- 
mitted.'^ 

This  company  was  formerly  known  as  the  Florida  Eailroad  Company, 
and  by  act  of  the  Florida  legislature,  made  in  anticipation  of  the  grant, 
said  company  became  the  beneficiary  of  the  grant.  In  1872  the  name 
of  the  company  was  changed  to  the  Atlantic,  Gulf  and  West  India 
Transit  Conpany.  ThjB  route  of  the  road  from  Amelia  Island  to  Cedar 
Key  was  definitely  located  in  1857,  and  the  road  was  constructed  io 
1860,  such  construction  being  that  of  all  of  the  branch  line,  and  that 
part  of  the  main  line  from  Fernandina  to  Waldo. 

On  the  14th  day  of  December,  1860,  M.  L.  Smith,  chief  engineer  of 
said  Florida  Railroad  Company,  filed  in  your  office  a  map  of  the  defi- 
nite location  of  said  road  from  Waldo  (the  junction  of  the  Cedar  Key 
branch)  to  Tampa  Bay.  When  said  map  was  filed,  the  route  of  the 
road  covered  thereby  had  been  actually  surveyed  and  located  in  the 
field,  and  said  map  was  filed  in  good  faith  as  evidence  before  this  De- 
partment of  the  definite  location  of  said  road.  This  map  remained  on 
file  until  the  22d  day  of  January,  1861,  when  it  was  delivered  to  said 
Smith  for  the  purpose  of  procuring  and  attaching  thereto  the  certificate 
of  the  governor  of  Florida  as  evidence  that  it  was  filed  by  authority  of 
the  State.  This  map  was  never  returned  to  your  office,  and  it  is  con- 
ceded that  it  was  lost  or  destroyed.  Secession  ensued,  and  during  the 
war,  and  the  unsettled  condition  of  affairs  which  followed  in  the  South- 
ern States,  no  action  seems  to  have  been  taken  looking  to  the  construc- 
tion of  said  road. 

On  the  6th  day  of  October,  1870,  your  office,  in  a  letter  addressed  to 
Hon.  A.  N.  Zevely  (who  had  made  inquiry  as  to  the  status  of  the  grant), 
stated  that  as  to  the  line  from  Waldo  to  Tampa  Bay,  it  was  held  that 
by  reason  of  failure  to  complete  the  road  within  the  time  named  in  the 
granting  act  "it  would  require  enactment  by  Congress  to  make  the 
grant  effective.'' 
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October  10, 1875,  Mr.  Yolee  made  a  similar  inquiry  respecting  tlio 
status  of  the  grant  j  and  in  reply  your  office,  by  letter  of  October  22, 
1876,  referring  to  the  opinion  expressed  in  the  letter  of  October  6, 1870, 
aforesaid,  stated  that  ^^  since  the  announcement  of  the  view  of  this  office 
as  above  quoted,  the  question  involved  has  been  considered  by  the 
Supreme  Court  of  the  United  States  (Schulenberg  v,  Harriman,  21 
Wallace,  44),  and  the  conclusion  reached  that  acts  of  Congress  con- 
taining provisions  and  restrictions  such  as  found  in  the  act  approved 
May  7, 185G,  impart  a  present  grant  to  the  extent  of  passing  over  to 
the  State  the  legal  title  to  the  odd  sections  designated.  •  •  •  It 
seems,  therefore,  now  to  be  settled  that  the  view  of  the  office  as  an- 
nounced in  its  letter  of  October  6, 1870,  was  erroneous." 

On  the  7th  day  of  December,  1875,  the  acting  president  of  said  com- 
pany presented  for  filing  at  your  office  a  map  of  the  definite  location  of 
said  road  over  the  same  route,  purporting  to  be  a  duplicate  of  the  h  st 
map.  At  the  same  time  said  president  of  the  road  asked  to  have 
reserved  from  entry  the  odd  sections  within  the  grant,  if  such  action 
had  not  already  been  taken.  The  map  and  papers  not  being  satisfactory 
to  your  office,  they  were  returned  for  (among  other  things)  a  sworn 
statement  to  be  made  by  the  engineer  and  president  of  the  company, 
to  be  attached  to  the  map,  explaining  the  loss  of  the  field-notes  of 
survey,  and  affirming  that  said  map  was  a  true  and  accurate  transcript 
of  the  map  of  original  survey  filed  in  your  office  December  14,  1860, 
and  "an  explanation,  by  official  statement  under  oath,  of  the  non-pro- 
duction of  the  original  map  filed  on  December  14,  1860,  and  rejected 
by  the  Commissioner's  letter  of  December  28, 1860,  for  want  of  tbe 
governor's  certificate." 

On  the  3d  day  of  April,  1876,  Mr.  Yulee  returned  tbe  map,  h mended 
as  required,  and  transmitted  the  papers  called  for.  This  map  was 
transmitted  from  your  office  to  this  Department  April  20  following. 
Secretary  Chandler,  in  a  decision  rendered  on  the  29th  of  tbe  same 
month,  declined  to  receive  or  approve  said  map,  and  directed  that  it 
be  returned  to  the  president  of  the  road  "  with  tbe  information  tbat 
this  Department  cannot  permit  the  company,  after  so  great  a  delay,  to 
file  a  map  designating  the  route  of  its  road."  In  this  decision  no  ref- 
erence is  made  to  tbe  fact  that  said  route  bad  been  surveyed  and  defi- 
nitely fixed,  nor  to  the  filing  of  the  map  in  1860;  and  it  appears  tbat 
the  facts  relating  to  such  acts  were  not  presented  to  the  Secretary.  He 
states  in  his  decision  that  twenty  years  have  elapsed  since  tbe  passage 
of  the  act  making  the  grant,  and  tbat  "the  important  act  of  definitely 
locating  the  road  •  •  •  should  be  done  within  a  reasoniible  time 
after  the  date  of  the  grant,  and  in  all  cases  before  tbe  exjuratiou  of  tbe 
time  fixed  for  completing  tbe  road."  Tbe  purport  of  tbe  decision  was 
that  no  act  having  been  done  to  give  precision  to  the  grant,  it  must 
be  regarded,  after  tbe  lapse  of  so  long  a  period,  as  having  been  aban. 
doned. 
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On  the  10th  day  of  November,  1879,  your  office  sabmitted  to  this 
Department  an  application  on  behalf  of  said  company  for  a  review  of 
the  deciflion  of  Secretary  Chandler  aforesaid;  and  in  a  decision  ren- 
dered on  sach  review,  Janaary  23, 1881,  by  Secretary  Schnrz,  the  sur- 
vey, definite  location  of  the  ronte,  and  filing  of  the  map  of  1860  were 
fully  considered.    The  decision  states : 

The  application  for  review  is  made  upon  the  ground  that  material 
facts  which  go  to  show  the  authority  of  the  company  to  locate  the  line 
and  file  the  map  were  not  before  my  predecessor,  and  which,  had  the 
same  been  presented  and  considered,  would,  in  the  judgment  of  the  ap- 
plicant, have  contributed  to  a  different  conclusion,  much  of  the  matter 
being  newly  discovered,  and  not  within  the  reach  of  the  companyxat  the 
date  of  the  original  application. 

The  opinion  then  considers  the  question  whether  the  granted  lands 
could  be  certified  to  the  State,  in  view  of  the  limitation  in  the  granting 
act  that  if  the  road  <^  is  not  completed  within  ten  years  no  further  sales 
shall  be  made,  and  the  lands  unsold  shall  revert  to  the  United  States"; 
and  it  was  held  under  the  authority  of  Schulenberg  v.  Harriman  that 
the  proviso  was  a  condition  subsequent,  and  that  ^<  no  reversion  could 
take  place  by  mere  operation  of  law." 

The  duplicate  map  thus  presented  was  approved,  and  your  office  was 
directed  to  make  ^^  the  necessary  withdrawals  of  lands  to  protect  the 
rights  of  the  company  and  secure  the  proper  adjustment  of  the  grant 
upon  the  line  designated." 

At  the  time  the  duplicate  map  and  papers  were  transmitted  to  your 
office  by  Mr.  Yulee,  president  of  the  company,  April  3, 1876,  as  before 
recited,  he  also  transmitted  a  waiver  or  release  by  said  company  in  the 
rollowing  terms,  to  wit : 

At  a  meeting  of  the  board  of  directors  of  the  Atlantic,  Gulf  and 
West  India  Transit  Company,  convened  on  the  1st  day  of  April,  1875, 
the  following  resolution  was  unanimously  adopted: 

Resolved^  That  this  company  hereby  waives  all  claim  to  so  much  of 
the  lands  on  each  side  of  their  line  of  road  between  Waldo  and  Tampa 
lluy,  to  which  this  company  is  entitled  by  law,  as  may  be  found  by  the 
iioueral  Land  Department  at  Washington  to  be  occupied  by  settlers  who 
may  be  entitled  to  equitable  relief  up  to  December  13, 1875,  saving  and 
ix^serviug  to  this  company  any  and  all  rights  of  indemnity  vested  iif 
the  company  under  existing  laws. 

Secretary  Schurz,  in  his  decision  of  January  28,  1881,  before  cited, 
calls  the  attention  of  your  office  to  such  waiver,  and  requests  a  further 
waiver  in  the  following  terms,  to  wit : 

Your  attention  is  also  particularly  invited  to  the  formal  waiver  of  the 
company  in  favor  of  actual  settlers  prior  to  December  13, 1875,  and  you 
are  instructed  to  make  respectful  request  for  a  like  waiver  covering  the 
time  since  that  date,  and  up  to  the  time  when  forma)  notice  of  the  with- 
drawal can  be  communicated  to  the  district  land  office. 

In  response  to  the  request  made  under  that  instractioii,  said  pred* 
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dent,  on  the  25th  day  of  Jane  of  the  same  year,  transmitted  to  your 
office  the  farther  waiver  of  said  company,  as  follows : 

In  dae  considration  of  all  the  circumstances,  the  company  has  de- 
cided to  extend  the  relinquishment  or  waiver  heretofore  made  to  all  act- 
ual bona  fide  settlers  who  made  improvements  prior  to  the  16th  day  of 
March,  1881,  upon  which  date  your  instructions  were  issued  to  the  local 
land  officers.  The  Department  can  accordingly  apply  this  waiver  or  re- 
linquishment in  its  action  upon  the  cases  of  all  actual  settlers  who  shall 
have  entitled  themselves  to  patents.  In  making  this  relinquishment 
the  company  reserves  the  right  to  select,  under  the  act  of  June  23, 
1874,  equal  quantities  of  other  land  in  lieu  of  tracts  embraced  in  such 
entries  as  may  be  relieved  hereby. 

This  somewhat  prolonged  history  of  said  land  grant,  and  of  the  ac- 
tion of  the  road  and  of  the  Land  Department  in  relation  thereto,  I  have 
found  necessary  in  order  to  present  clearly  the  questions  which  I  am 
now  called  upon  to  decide. 

It  will  be  obscFved  that  the  company,  under  the  act  of  June  22, 1874, 
asks  for  the  lands  included  in  the  three  lists  before  me,  in  lieu  of  the 
lands  lying  within  granted  limits  relinquished  by  action  of  the  company, 
as  before  recited. 

The  act  aforesaid  provides : 

That  in  the  adjustment  of  all  railroad  land  grants,  whether  made  di- 
rectly to  any  railroad  company  or  to  any  State  for  railroad  purposes,  if 
any  of  tbe  lands  granted  be  found  to  be  in  the  possession  of  an  actual 
settler,  whose  entry  or  filing  has  been  allowed  under  the  pre-emption  or 
homestead  laws  of  the  United  States  subsequent  to  the  time  at  which, 
by  the  decision  of  the  land  office,  the  right  of  said  road  was  declared 
to  have  attached  to  such  lands,  the  grantees,  upon  a  proper  relinquish- 
ment of  the  lauds  so  entered  or  filed  for,  shall  be  entitled  to  select  an 
equal  quantity  of  other  lands,  in  lieu  thereof,  from  any  of  the  public 
lands  not  mineral. 

Secretary  Schurz  approved  the  duplicate  map  by  his  decision  of  Jan- 
uary 28, 1881,  and  the  order  of  withdrawal  directed  in  the  same  decision 
was  made  March  16, 1881,  and  reached  the  local  office  the  26th  day  of 
same  month. 

The  entries  for  which  indemnity  is  claimed  were  made  before  the 
filing  of  the  duplicate  map  approved  by  that  decision,  and  before  the 
withdrawal  aforc^paid.  It  is  obvious,  therefore,  that  the  claim  cannot 
be  allowed  unless  the  right  of  the  company  had  attached  to  that  part 
of  the  grant  within  which  the  entries  were  made  prior  to  the  filing  of 
the  last-named  map. 

The  claim  for  indemnity  must  therefore  depend  upon  one  of  two  ques- 
tions, viz : 

First.  Whether  the  line  of  the  road  had  been  definitely  fixed  at  the 
time  of  filing  the  map  of  1860,  and  sufficient  notice  thereof  given  to  the 
Land  Department  by  filing  the  map  in  your  office  December  14, 1860. 

Second.  Whether  the  withdrawal  of  1856  was  extant  at  the  time  the 
entries  wiere  made  in  such  manner  as  to  render  a  relinquishment  by  tlie 
company  necessary  and  proper  to  be  made. 
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It  is  abundantly  proved  (and,  indeed,  is  not  qaestioned)  that  the  line 
1  \\w  road  bad  been  actually  surveyed  and  definitely  Axed  upon  the 
^rouud  at  the  time  such  map  was  filed.  It  will  be  remembered  that  the 
inai)  we  are  now  considering  was  filed  in  your  office  December  14, 1860, 
aud  remained  on  file  until  January  22, 1861,  when  it  was  delivered  to  the 
engineer  of  the  company  for  the  purjwse  of  procuring  the  certiflcate 
of  t  he  governor  of  Florida  as  evidence  that  it  was  filed  under  authority 
ot  the  State.  The  company  was  the  beneficiary  of  tlie  grant  by  act  of 
the  Stiite,  passed,  as  before  stated,  in  anticipation  of  the  grant  bein^ 
injido  by  the  United  States.  There  is  no  question  that  the  map  was  a 
prrfeet  diagram  of  the  route  of  the  road  as  definitely  fixed  by  actaal 
surveys.  Upon  this  point  Secretary  Schurz  says,  in  his  decision  before 
cited : 

The  exact  correspondence  with  the  map  of  1860  of  the  duplicate  plat 
now  filed  appears  to  have  been  sufficiently  shown,  and  there  remains 
no  doubt  that  the  line  exhibited  was  surveyed  and  marked  as  the  defi- 
nite location  of  the  road,  that  it  was  recognized  as  such  by  the  officers 
of  the  company  and  the  State  authorities,  and  that  the  map  was  filed 
in  the  same  manner  as  the  surveys  of  previous  portions  of  the  line  had 
been  filed  in  the  office  of  the  secretary  of  state  of  Florida. 

There  was  no  imperfection  in  the  map  itself.  It  was  not  rejected  be- 
cause of  any  infirmity  in  the  diagram  of  route,  but  was  sent  out  of  the 
Department  for  the  purpose  of  having  the  governor's  certificate  attached. 
It  was  on  file  more  than  a  month  without  objection.  Its  examination 
^ave  to  the  office  undoubted  information  of  the  exact  location  of  the 
route  of  the  road.  The  office  desired  only  to  be  further  informed  that 
it  was  filed  by  authority  of  the  State.  The  practice  of  your  office 
probably  required  such  proof,  and  I  do  not  desire  to  question  the  pro- 
priety of  the  rule.  Upon  this  point  Secretary  Schurz  says,  in  his  de- 
cision : 

The  return  of  the  map  for  the  governor's  certificate  in  1860  appears  to 
have  been  an  act  of  due  caution  on  the  part  of  your  office  to  place  be- 
.\ond  question  the  fact  of  State  authorization;  but  I  do  not  understand 
that  the  approval  of  the  governor  was  the  only  means  by  which  sach 
authority  might  be  established,  or  that  it  was  essential  to  the  validity 
of  the  survey  fixing  the  line  upon  the  face  of  the  ground  of  which  the 
plat  filed  was  intended  to  be  made  the  proper  notification  and  evidence 
tor  the  Department. 

Since  the  granting  act  does  not  provide  for  the  filing  of  a  map,  the 
rules  relating  to  its  authenticity  and  governing  its  reception  mast  de- 
pend upon  a  judicious  practice  in  your  office.  While  the  certificate  of 
the  governor  was  proper,  it  formed  no  part  of  the  map,  and  was  not 
essential  to  its  validity  as  a  diagram  of  route.  As  the  map  was  complete 
in  itself  in  that  it  designated  and  fixed  the  definite  location  of  the  road, 
it  should  not  have  been  taken  fix)m  the  files ;  and  if  the  authority  of  the 
State  was  desired,  the  company  should  have  been  called  upon  for  proof 
that  the  State  authorized  the  filing  of  the  map.    As  said  by  Secretary 
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Scharz,  the  approval  of  the  governor  by  a  certificate  attached  was  not 
the  only  means  by  which  snch  authority  might  be  provided. 

Upon  this  point  I  call  your  attention  to  the  case  of  Gilbert  v. 
McGregor  and  Missouri  Eiver  Railroad  Company  (9  Copp.,  134),  de- 
cided by  this  Department  June  11, 1878.  The  act  in  that  case,  which 
made  a  grant  to  Iowa  to  aid  in  the  construction  of  a  railroad  in  that 
State,  provided: 

That  as  soon  as  the  governor  of  said  State  of  Iowa  shall  file,  or  cause 
to  be  filed,  with  the  Secretary  of  the  Interior,  maps  designating  the 
routes  of  said  road,  then  it  shall  be  the  duty  of  the  Secretary  of  the 
Interior  to  withdraw  from  market  the  lands  embraced  within  the  pro- 
visions of  this  act. 

A  map  of  general  route,  certified  by  the  president  and  chief  engineer 
of  the  company,  was  filed  in  your  office,  but  no  map  was  filed  or  certi- 
fied by  the  governor,  or  other  evidence  that  it  was  filed  by  authority  of 
the-State.  The  decision  holds  that  *'  the  filing  of  this  map  was  to  des- 
ignate the  lands  to  which  the  company  would  be  entitled  under  the 
granting  act.  This  was  obtained  by  the  map  filed  by  the  officers  of  ihe 
company,  for  it  concluded  the  company,  and  notified  the  government 
and  all  persons  interested  of  the  required  designation'';  and  that  <<  the 
omission  of  the  governor  to  file  a  map  designating  the  route  of  said 
road  was  matter  of  form  rather  than  essence." 

Under  this  authority  it  is  difficult  to  see  how  the  map  in  the  present 
case,  which  was  made  aftid  duly  certified  by  the  officers  of  the  company, 
and  filed  by  its  chief  engineer,  can  be  held  to  be  invalid  because  the 
practice  of  your  office,  without  statutory  direction,  required,  as  a  mat- 
ter of  "  due  caution,"  that  there  should  be  the  governor's  certificate 
attached.  The  train  of  evils  which  has  followed  the  taking  of  the  map 
from  the  files  does  not  flow  from  the  act  of  the  company,  but  from  an 
unnecessary  if  not  unauthorized  act  on  the  part  of  the  office — done, 
however,  with  no  improper  motive. 

The  decision  of  my  predecessor  of  January  28,  1881,  does  not  in 
exact  terms  hold  that  the  filing  of  the  map  of  1860  was  valid,  but  it 
will  be  seen  from  citations  already  made  from  it  that  no  other  conclu- 
sion can  be  reached  from  the  decision.  The  instruction  contained  in  it, 
directing  your  office  to  request  of  the  company  further  relinquishment 
of  all  entries  made  within  granted  limits  to  date  of  formal  withdrawal 
ordered  by  the  decision,  has  no  meaning  if  the  filing  of  the  map  of  1860 
was  not  valid. 

If  the  filing  of  that  map  was  invalid,  there  was  no  ground  for  re- 
questing and  making  relinquishments,  unless  the  relinquishments  were 
based  upon  the  executive  withdrawal  before  referred  to,  made  Sep- 
tember 6,  modified  September  12, 1856,  and  reinstated  so  as  to  prohibit 
entries  April  25, 1857.  That  withdrawal  is  not,  however,  even  referred 
to  in  the  decision,  and  the  map  of  1860  is  almost  the  only  subject  of 
consideration. 
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In  this  connection,  and  as  having  a  bearing  of  some  importance  upon 
the  subject,  I  refer  briefly  to  the  second  qaestion  before  stated,  relating 
to  the  withdrawal  of  1856  aforesaid.  That  order  of  withdrawal  was 
never  vacated;  bat  yonr  letter  states  that  the  ^< reservation ''  made 
thereby  was  ^^  overlooked  or  ignored,  and  many  entries  have  been  ad- 
mitted.^ 

I  need  not  cite  authority  to  show  that  sach  an  executive  withdrawal 
of  land  within  the  probable  limits  of  the  grant  was  entirely  valid,  and 
had  the  effect  to  reserve  from  entry  and  sale  all  public  lands  within  the 
limits  of  the  withdrawal ;  and  I  hardly  need  say  that  a  valid  withdrawal 
once  made  by  this  Department  cannot  be  gotten  rid  of  by  '<  overlook- 
ing or  ignoring  ^  it,  or  admitting  entries  at  the  local  offices  in  violation 
of  it.  If  expedient  that  it  should  be  no  longer  maintained,  it  should  be 
vacated  by  the  authority  that  made  it.  The  order  of  withdrawal  made 
by  Secretary  Schurz  upon  filing  the  duplicate  map  is  not  inconsistent 
with  the  idea  of  the  withdrawal  of  1856  being  still  extant,  because  the 
last-named  withdrawal  of  lands  was  within  the  probable  limits  of  the 
grant,  and  the  new  one  conformed  the  withdrawal  to  limits  defined  by 
the  map ;  nor  was  such  withdrawal,  especially  when  t^ken  in  connec- 
tion with  the  request  for  relinquishment,  inconsistent  with  the  idea  of 
a  legislative  withdrawal  under  the  map  of  1860,  because  no  notice  of 
such  withdrawal  conforming  to  the  limits  of  that  map  had  ever  been 
given. 

From  the  foregoing  considerations  I  derive  the  following  conclusions: 

First.  That  the  map  of  1860,  as  filed,  taken  in  connection  with  actual 
surveys  in  the  field,  was  valid  and  sufficient  to  fix  and  locate  definitely 
the  line  of  the  road,  and  to  bring  home  to  this  Department  notice  of 
such  location. 

Second.  That  a  legislative  withdrawal  followed  the  filing  of  that  map 
(Van  Wyck  v.  Knevals,  106  TJ.  S.,  360). 

Third.  That  such  results  were  not  destroyed  or  annulled  by  the  vol- 
untary delivery  of  the  map  by  your  office  for  the  purpose  of  procuring 
thereto  thd  governor's  certificate. 

Fourth.  That  the  order  of  withdrawal  made  in  1856,  and  reaffirmed 
in  1857  because  of  its  prior  modification,  was  existent  at  the  time  of  the 
withdrawal  ordered  upon  filing  the  duplicate  map  in  1881. 

Fifth.  That  in  order  to  protect  the  settlers  who  had  in  good  faith 
made  entries  and  settlements,  relinquishments  became  necessary,  be- 
cause such  entries  were  in  violation  of  the  executive  withdrawal  of 
1856-'57,  and  of  the  legislative  withdrawal  which  followed  the  filing  of 
tlie  map  of  1860. 

Sixth.  The  relinquishments  come  within  the  provisions  of  the  act  of 
June  22, 1874,  and  the  company  is  therefore  entitled  to  lands  in  lieu  of 
those  '^ found  in  the  possession  of  actual  settlers"  at  the  time  of  relin- 
quishment. 

The  relinquishments  were  made  by  the  company  upon  the  solicitation 
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of  thiB  Department,  evidently  upon  the  belief  that  they  were  necessary. 
I  am  of  the  opinion  that  the  title  of  the  settlers  would  not  be  complete 
without  them.  A  great  nnmber  of  entries  have  been  made,  and  the 
titles  upon  which  the  entrymen  rely  ought  not  to  be  involved  in  doubt 
and  uncertainty. 

You  will  at  the  proper  time  cause  the  lists  to  be  examined  in  the 
usual  manner,  with  a  view  to  the  correction  of  all  errors  and  the  elimi- 
nation of  conflicts,  and  to  ascertain  that  the  lands  have  been  earned 
by  the  construction  of  portions  of  the  road  contiguous  to  the  lands  se- 
lected. After  such  examination  you  will  submit  them  in  regular  form 
for  my  approval.  In  view,  however,  of  the  fact  that  the  time  has  ex- 
pired within  which  the  railroad  in  question  was  to  have  been  completed, 
and  that  legislation  is  pending  in  the  present  session  of  Congress  relat- 
ing thereto,  you  will  take  no  action  in  the  matter  until  further  direction. 


pbiob  entry— prior  right— relinquishment. 

The  Korthben  Pacific  Railroad  Company  v.  Parker  and 

Hopkins. 

Tbe  withdrawal  for  the  main  line  of  the  Northern  Pacific  Railroad  took  effect  August 
13, 1970.  Parker  made  homestead  entry  the  same  day.  His  entry  was  canceled 
in  1875  for  voluntary  relinquishment.  The  withdrawal  for  the  branch  line  of 
said  road  took  effect  July  19, 1879.    Held— 

That  as  Parker  entered  the  same  day  the  withdrawal  of  1870  took  effect,  his  entry 
must  be  regarded  as  the  superior  right. 

That  the  existence  of  such  entry  excluded  the  land  covered  thereby  from  the  with 
drawal  of  1870. 

That  upon  the  cancellation  of  Parker's  entry  in  1875  the  land  covered  thereby  passed 
to  the  United  States,  and  was  included  in  the  withdrawal  of  1879. 

Secretary  Teller  to  Commissioner  McFarlandj  April  16, 1884. 

Sir:  I  liave  considered  the  case  of  the  Northern  Pacific  Bailroad 
Company  v.  John  G.  Parker  and  Eobert  M.  Hopkins,  involving  lots  1 
and  2  and  E.  i  of  the  NW.  J  of  Sec.  31,  T.  21  N.,  E,  6  E.,  Olympia, 
Wash.,  on  appeal  by  said  company  from  yoar  adverse  decision  of 
August  1, 1883,  and  by  Parker  from  that  of  October  29,  aud  also  that 
of  August  1, 1883,  adverse  to  him. 

Parker  made  homestead  entry  If o.  1,126  of  said  tracts  August  13, 1870, 
aud  filed  his  relinquishment  thereof  July  11, 1873.  His  entry  was  can- 
celed July  22, 1875. 

Said  tracts  are  within  the  granted  limits  of  the  grant  of  July  2, 1864, 
to  said  company,  withdrawal  of  which  took  effect  on  filing  map  of  gen- 
eral route  August  13, 1870.  They  are  also  within  the  limits  of  the  with- 
drawal for  the  amended  location  of  the  general  route,  which  took  effect 
July  19, 1879,  and  you  state  were  not  restored  by  the  order  restoring 
the  lands  along  the  main  line  made  September  1, 1879. 
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Parker's  entry  was  made  the  same  day  that  the  right  of  the  company 
attached ;  and  in  such  case  the  entry  must  be  regarded  as  the  superior 
right.  (Saint  Paul,  Minnesota  and  Manitoba  E.  B.  Go.  v.  Ojuve,  9  G. 
L.  O.,  119.) 

The  existence  of  Parker's  homestead  entry  at  the  time  of  filing  the 
map  of  general  route  excluded  the  tracts  from  the  withdrawal  of  1870. 
(Talbert  v.  Northern  Pacific  R.  R.  Co.,  2  Brainerd's  Legal  Precedents, 
p.  32.) 

Parker  admits  that  he  abandoned  the  lands  in  question  and  has  not 
resided  thereon  since  he  relinquished,  July  11,  1873.  He  applied  to 
purchase  said  tracts  July  9, 1883,  under  the  act  of  July  16, 1880. 

Hopkins  applied  to  enter  the  same  tracts  as  a  homestead  April  2, 
1883. 

You  reject  the  application  of  Parker  because  of  the  adverse  claim  of 
Hopkins.  You  find  that,  ^<  so  far  as  the  record  discloses,  at  date  of 
Hopkins's  application  the  lands  applied  for  were  public  lands,  and  had 
been  since  July  22, 1876,"  the  time  when  his  entry  was  canceled ;  and 
therefore  you  approve  of  Hopkins's  application  to  enter. 

It  is  plaimed  that  Parker  filed  the  relinquishment  because  of  the  erro- 
neous ruling  of  the  local  of&cers. 

Upon  the  facts  related  the  case  falls  within  my  decision  in  the  case 
of  said  Gompany  v.  Hess  (10  G.  L.  O.,  260),  wherein  I  held  that — 

If  the  tract  in  controversy  was  actually  abandoned,  though  upon 
erroneous  information  as  to  the  fact  of  withdrawal  in  1873,  it  passed  to 
the  United  States  and  was  included  in  the  withdrawal  of  1879. 

Upon  the  ground  that  the  tracts  in  question  were  embraced  in  the 
withdrawal  of  1879, 1  reverse  your  decision,  and  affirm  that  of  the  reg- 
ister and  receiver,  rejecting  the  application  of  Parker  and  Hopkins. 
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I.— Abandonment. 
II.— Agknts. 
III.— Amendment. 
IV.— Appeal. 
v.— Contest. 
VI.— Entry. 
VII.— Final  Proof. 
VIII.— Forfeiture. 
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X.— Military  Reservation. 
XL— Naturalization. 
XII.— Practice. 
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I.— ABAHBOlfHEHT. 

AGREED  STATEMENT-^HEIBS—OSAQE  LANDS. 

Tyler  r.  Duncan  et  al. 

An  agreed  statement  of  facts  preolndes  a  contradiction  or  variation  of  snch  statement. 

Secretary  Teller  to  Commissioner  McFarlandj  October  10, 1883. 

I  have  coDsidered  the  case  of  Salena  Tyler  v.  George  Duncan  et  aly 
involving  the  SW.  J  of  Sec.  27,  T.  29  S.,  E.  1.  W.,  Wichita  district, 
Kansas,  on  appeal  from  your  decision  of  July  15, 1882,  holding  Dun- 
can's filing  for  cancellation. 

It  appears  that  Duncan  filed  declaratory  statement  No.  14,589  for  the 
tract  October  30, 1877,  alleging  settlement  the  same  day;  that  the  tract 
was  subsequently  involved  in  a  contest  between  Duncan  and  one  Jaha- 
len  Tyler  et  a{.,  wherein  the  register  and  receiver  awarded  the  land  to 
Duncan  upon  his  showing  full  compliance  with  legal  requirements  to 
the  date  of  his  application  to  enter  the  same ;  that  although  the  defend- 
ants were  duly  notified  of  such  decision  they  failed  to  appeal  ,*  and  that 
your  office  accordingly  declared  the  same  to  be  final  December  3, 1881, 
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and  closed  the  case.  Dancan  having  been  assassinated  apon  his  claim 
on  or  about  January  22, 1880,  Salena  Tyler  initiated  contest  against  his 
filing  January  19, 1881,  alleging  in  her  affidavit  that  decedent's  heirs 
had  abandoned  his  claim,  and  that  as  personal  service  could  not  be  had 
upon  all  of  them,  notice  should  be  given  to  such  heirs  by  publication. 
Such  notice  was  accordingly  given,  as  also  personal  service  where  the 
same  could  be  had,  whereby  all  parties  in  interest  were  cited  to  appear 
at  the  local  office  February  28, 1881.  This  is  a  case  stated,  wherein  the 
agreement  betwee^  the  parties  litigant  discovers  the  following  state  of 
facts,  to  wit:  That  the  heirs  have  neither  lived  upon  nor  cultivated  the 
tract  in  question ;  that  John  Duncan,  one  of  decedent's  brothers,  by  and 
with  the  consent  of  his  father,  Cornelius  Duncan,  removed  decedent's 
improvements  from  the  land  soon  after  his  decease ^  that  Cornelius  Dun- 
can had  theretofore  resided  and  did  then  reside  in  TSew  Jersey ;  and 
that  Salena  Tyler  is  a  qualified  pre-emptor,  and  has  actually  resided 
upon  and  improved  the  land. 

It  further  appears  that  she  filed  declaratory  statement  No.  21,692  for 
the  tract  January  6, 1882,  alleging  settlement  October  25, 1880.  (Her 
attorney  alleges,  however,  upon  appeal,  that  she  applied  to  file  January 
22, 1881,  but  that  the  register  and  receiver  rejected  such  application). 

You  held  Duncan's  filing  for  cancellation  upon  the  ground  that  as 
George  Duncan  was  a  single  man,  his  father,  Cornelius  Duncan,  upon 
his  son's  decease,  became  his  sole  heir  by  operation  of  law,  and  there- 
fore the  only  person  who  under  the  law  could  have  preserved  decedent's 
right  and  finally  completed  his  entry ;  that  it  having  been  nowhere 
shown  that  Cornelius  Duncan  is  dead,  it  is  not  competent  for  any  other 
relatives  of  decedent  to  assert  a  claim  in  the  premises,  as  only  in  the 
event  of  his  demise  would  it  be  competent  for  them  to  so  claim ;  that 
instead  of  his  complying  with  legal  requirements  he  i)ermitted  his  son 
John  to  remove  all  of  the  improvements  from  the  land,  which  act  must 
be  regarded  as  an  abandonment  of  his  right  thereto. 

The  question  to  be  determined,  therefore,  is  whether  such  removal 
should  be  so  regarded. 

If  it  were  not  for  said  agreed  statement  of  facts,  it  would  be  compe- 
tent for  the  heirs  to  verify  their  allegations  touching  duress  (per  minas)y 
by  reason  whereof  their  lives,  limbs,  and  property  would  seem  to  have 
been  placed  in  jeopardy  by  the  Tyler  family,  through  whose  instru- 
mentality Duncan  was  murdered,  as  the  heirs  allege.  But  they  having 
agreed  to  such  a  state  of  facts,  are  thereby  estopped  from  denying  the 
truth  of  said  statement  thereof,  and  precluded  from  setting  up  or  alleg* 
ing  anything  contrariwise. 

Furthermore,  it  should  be  observed  that  it  appears  from  the  pub- 
lished notice  of  contest  that  Duncan's  declaratory  statement  was  an 
<<  Osage  filing  " ;  i.  e.,  the  tract  in  question  forms  a  part  of  the  Osage 
Indian  trust  or  diminished  reserve  lands  in  the  State  of  Kansas.  Hence 
this  case  would  seem  to  come  within  the  purview  of  the  first  section  of 
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the  act  of  May  28, 1880  (21  Stat.,  143),  by  virtue  whereof  it  would  have 
been  competent  for  these  heirs,  or  rather  it  behooved  them,  to  make 
proof  of  and  payment  for  their  claim  within  the  sixty  days  prescribed 
by  the  act ;  and  this  notwithstanding  their  failure  to  comply  with  legal 
reqcdrements  in  point  of  settlement  and  improvement. 

But  the  record  fails  to  discover  that  they  have  availed  themselves  of 
the  statutory  remedy  prescribed  by  the  act  cited.  I  therefore  concur 
with  you  in  the  opinion  that  their  entire  claim,  if  any,  in  the  premises, 
should  be  adjudged  forfeited. 

Your  decision  is  accordingly  affirmed. 


rOLUNTABY^EXHAUSTS  BIGHT. 

Oybus  W.  Lohb. 

Where  a  pre-emptoi  voluntarily  abandons  his  claim,  in  the  face  of  an  adverse  claim 
which  he  could  auccessfnlly  contest,  he  thereby  exhausts  his  pre*emption  rights 

Secretary  Teller  to  Commissioner  McFarlandy  December  6, 1883. 

SiB:  I  have  considered  the  appeal  of  Cyrus  W.  Lohr  from  your  de- 
cision of  March  31, 1883,  reelecting  his  application  for  restoration  of  his 
pre-emption  rights.  Lohr  filed  declaratory  statement  for  the  S£.  ^  of 
Sec.  11,  T.  123,  B,  61,  Aberdeen,  Dak.,  August  17,  alleging  settlement 
August  15, 1881.  Charles  W.  Sheldon  made  homestead  entry  for  the 
tract  January  9, 1882,  which  entry  was  relinquished  and  canceled  July 
12, 1882,  when  one  Bobinson  made  homestead  entry  of  the  tract. 

The  proofs  show  that  Lohr  settled  as  alleged,  made  improvements  and 
resided  on  the  land  until  October  10, 1881,  when  he  went  to  the  State 
of  Michigan  for  the  purpose  of  bringing  his  faniily  and  effects  to  Dakota. 
He  was  detained  in  Michigan  until  the  middle  of  March,  1882,  by  sick- 
ness in  his  family  and  a  serious  accident  to  his  son.  Upon  his  return 
at  the  latter  date  he  found  Sheldon  in  possession  of  the  land  under  his 
homestead  entry,  with  additional  improvements  thereon.  Instead  of 
contesting  his  rights  as  against  Sheldon  he  abandoned  the  land,  but 
February  27, 1883,  nearly  one  year  after  his  abandonment,  asked  leave 
to  enter  it,  or,  otherwise,  that  he  be  permitted  to  make  another  filing. 

I  concur  with  you  in  the  opinion  that  had  Lohr  contested  his  rights 
instead  of  abandoning  the  land,  the  facts,  as  they  appear  in  his  afOida- 
vits,  would  have  shown  his  continued  right  to  the  land,  but  that  bis 
voluntary  abandonment  thereof  exhausts  his  pre-emption  rights. 

Your  decision  is  a£9rmed. 
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II.— AGENTS. 

SETTLEMENT  BY— INEFFECTIVE. 

MoLean  V.  Foster. 

No  one  can  acqnire  a  settlement  right  to  pnblic  land  by  virtne  of  plowing  or  other 
acts  perfonned  by  an  agent. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  April  7, 1884, 

I  have  considered  the  case  of  James  McLean  v.  Margaret  J.  Foster, 
involving  the  W.  i  of  the  NE.  J  of  Sec.  3,  T.  156,  R.  64,  Grand  Forks, 
Dak.,  on  appeal  by  McLean  from  your  decision  of  August  25, 1883, 
awarding  the  tract  to  Foster. 

It  appears  from  the  record  that  this  land  was  surveyed  in  the  spring 
or  summer  of  1880,  but  that  the  plats  were  not  filed  until  May  12, 1881. 
About  the  time  of  the  survey  the  Foster  family — father,  mother,  brother 
and  sister — made  arrangements  to  apply  for  this  whole  section  and 
part  of  another.  On  several  parts  of  it  they  made  individual  settle- 
ment and  residence,  but  not  on  the  NE.  i.  On  that  tract,  in  May,  1880, 
Foster's  brother,  at  her  request,  he  testifies,  plowed  a  few  acres  of 
ground,  and  hauled  some  logs  for  a  future  house.  She  was  not  on  the 
land  at  the  time,  but  was  then  and  continually  afterward  living  in  the 
town  of  Grand  Forks.  In  the  early  part  of  April,  1881,  McLean  went 
upon  the  section  and  began  to  build  a  house  on  the  NE.  J  of  the  NB.  J. 
While  so  building.  Miss  Foster's  brother  began  to  build  her  house  on 
the  west  half  of  the  NE.  J,  and  was  notified  by  McLean  of  his  claim  to 
the  entire  quarter ;  nevertheless,  he  continued  to  build,  and  Miss  Pos- 
ter took  personal  possessinn  of  the  house  on  May  5,  1881.  Both  par- 
ties appear  to  have  complied  with  the  law  since. 

Whatever  right  McLean  has  to  this  hind  he  acquired  on  the  day  he 
settled ;  and  there  is  no  doubt  that  he  is  entitled  to  the  entire  quarter, 
unless  Miss  Foster  then  had  a  superior  right  to  it.  At  said  date  she 
had  no  right  to  it  whatever  against  the  United  States  or  against  him; 
for  she  had  not  made  a  legal  settlement,  nor  even  taken  possession  of 
the  land.  No  one  can  acquire  a  settlement  right  to  public  land  by  vir- 
tue of  another's  acts,  and  the  plowing  or  other  work  done  for  her  by 
her  brother  was  inefficacious  for  any  purpose.  This  is  the  settled  rule. 
And,  indeed,  if  she  had  actually  settled  in  person  in  May,  1880,  her 
failure  to  follow  it  up  by  establishing  a  residence  would  have  divested 
her  of  all  right  acquired  by  the  settlement.  In  my  judgment  Miss  Foster 
has  neither  a  legal  nor  an  equitable  claim  to  the  tract  in  question,  and 
her  entry  should  be  canceled. 

Your  decision  is  reversed. 
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m.— AMEHDMENT. 

MISTAKE— mLIGENCE, 

Sedebquist  V.  Ayebs. 

Where  a  party  liomosteadB  oae  tract  of  land  by  miatake  and  settles  on  another  tract, 
but  does  not  apply  to  amend  the  entry,  so  as  to  properly  describe  the  tract  set- 
tled on,  until  after  a  valid  adverse  right  has  intervened,  such  amendment  will 
not  be  allowed,  and  the  homestead  claimant  cannot  invoke  the  retroactive  pro- 
visions of  the  act  of  May  14,  1880,  in  order  to  acquire  priority  over  the  adverse 
claimant. 

Acting  Secretary  Joslyn  to  Commissioner  AicFarlandj  August  28,  1883. 

I  have  considered  the  case  of  J.  W.  Sederquist  v.  D.  0.  Ayers,  in- 
volving the  S.  i  of  the  NE.  J  and  the  S.  i  of  the  N  W.  J  of  Sec.  26,  T.  7, 
R.  16  W.,  Bloomington,  Nebr.,  on  appeal  by  Ayers  from  your  decision 
of  July  24, 1882,  holding  his  entry  for  cancellation. 

It  appears  that  on  September  4, 1879,  Ayers  made  homestead  entry 
No.  7,496,  for  the  KE.  I  of  Sec.  20,  in  said  township,  and  that  about  the 
15th  of  the  same  month  he  weut  to  make  settlement  upon  it,  but  finding 
the  land  which  he  intended  to  enter  to  be  in  Sec.  21,  and  already  ap- 
propriated, and  not  being  pleased  with  the  land  in  See.  20,  be  moved 
upon  the  tract  in  contest  in  Sec.  26,  without  any  notice  to  the  local  officii 
or  effort  to  rectify  the  mistake,  built  a  house  there,  in  whii;h  he  has 
since  resided  with  his  family,  and  broke  a  couple  of  acres  in  its  vicinity. 
It  appears  further  that  Sederquist  went  to  the  local  office  and  was  of- 
ficially informed  that  said  tract  was  not  covered  by  an  entry;  that 
on  January  21, 1880,  he  filed  declaratory  statement  No,  6,893  for  it,  al- 
leging settlement  on  the  20th  of  the  same  month :  that  he  at  once  be- 
gan to  erect  a  house  and  was  promptly  notified  by  Ayers  that  he  claimed 
the  land  as  a  homestead,  and  that  he  nevertheless  persisted  in  improv- 
ing it,  has  resided  there  since,  and  has  a  house,  stable,  and  18  acres 
under  cultivation.  On  October  30,  1880,  Ayers  filed  an  affidavit  in 
\vhich  he  alleged  that  he  had  settled  on  the  tract  in  Sec.  26  by  mistake, 
believing  it  to  be  in  Sec.  20,  and  the  land  which  he  had  originally  se- 
lected, and  asked  to  have  his  entry  amended  to  cover  it ;  your  office 
allowed  the  amendment  April  2, 1881,  and  it  was  jnade  at  the  local  of- 
fice September  30, 1881.  He  swears  now  that  he  applied  to  an  attorney 
as  early  as  October,  1879,  with  the  view  of  effecting  the  amendment,  but 
of  tbis  desire  it  appears  that  neither  your  office  nor  the  Land  Office  had 
knowledge. 

At  that  time  Ayers'  settlement  on  the  tract  in  contest  could  inure  to 
his  benefit  only  by  force  of  Sec.  2273,  Bev.  Stat.,  and  since  a  preferred 
right  is  therein  made  dependent  upon  the  prior  settler's  coutormiug  to 
the  other  provisions  of  law,  and  since  he  did  not  conform  to  the  said 
provisions,  he  acquired  no  right  by  the  settlement.    Ho  might  have  ef- 
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fected  an  amendment  of  his  original  entry  by  the  exercise  of  due  diti- 
gence,  but  he  failed  to  exercise  it.  Consequently  Sederquist's  settle- 
ment was  valid  (Belk  v.  Meagher,  104  U.  S.,  279),  and  Ayers'  notice  to 
him  of  a  prior  claim  was  of  no  legal  effect,  because  Ayers  himself  hav- 
ing failed  to  initiate  his  homestead  settlement  as  the  law  provided  that 
he  should  initiate  it,  was  without  a  valid  claim  and  was  a  mere  tres- 
passer on  the  public  land.  His  good  faith  in  settling,  which  is  insisted 
upon,  could  avail  him  only  when  accompanied  by  a  compliance  with 
other  provisions  of  the  law  and  a  due  application  to  enter,  otherwise  a 
person  might  actually  settle  on  a  tract  of  the  public  domain,  and  with- 
out acquiring  a  title  himself,  prevent  all  others  from  acquiring  title  to  it. 

Granting  the  retroactive  effect  of  the  act  of  May  14, 1880,  which 
counsel  claim  in  his  behalf,  it  cannot  apply  to  a  case  where  a  valid  ad- 
verse interest  had  attached  prior  to  its  passage;  and  the  amended  entry 
which  was  permitted  by  your  office,  being  founded  on  a  misrepresenta- 
tion of  the  facts,  is  void  for  the  same  reason,  and  should  be  canceled. 

Your  decision  is  accordingly  affirmed. 


QOYNE  V.  MAHONEY. 

INTEBVENING  BIGST-^QUALIFICATION. 

An  amendment  of  a  filing  npon  one  tract  cannot  be  allowed  to  embrace  a  different 
tract,  80  as  to  defeat  an  entry  made  in  good  faith  upon  the  latter  tract,  snbse- 
qaently  to  the  original  filing,  but  prior  to  amendment. 

Coyne  <' removed  firom  his  own  land/'  as  the  sale  of  said  land  did  not  take  effect  until 
delivery  of  the  deed,  which  was  subsequent  to  date  of  his  filing. 

Secretary  Teller  to  Commissioner  McFdrland^  March  11, 1884. 

I  have  considered  the  case  of  Noah  Goyne  v.  Stephen  Mahoney,  in- 
volving the  NE.  i  of  Sec.  34y  T.  152,  B.  55,  Grand  Forks,  Dak.,  on  ap- 
peal by  Mahoney  from  your  decision  of  July  17, 1883,  holding  his  entry 
for  cancellation. 

It  appears  that  Goyne  filed  declaratory  statemeat  for  the  NB.  i  of 
Sec.  24j  in  this  township,  August  8,  alleging  settlement  March  1, 1881. 
He  applied  May  d,  1882^  to  amend  his  filing  to  embrace  the  NE.  4  of  Sec. 
34y  alleging  that  his  settlement  was  on  this  section,  and  that  his  filing 
on  Sec.  24  was  through  mistake ;  and  June  9  following  you  allowed  the 
amendment. 

Mahoney  made  homestead  entry  of  the  tract  on  See.  34j  Anpust  tf, 
1881. 

The  township  plat  was  filed  May  11, 1881. 

Mahoney  applied  to  make  proof  July  12, 1882,  to  which  Goyne  ob- 
jected, alleging  his  own  prior  settlement ;  and  Goyne  applied  to  make 
proof  August  15, 1882,  to  which  Mahoney  objected,  alleging  his  own 
entry,  and  that  Goyne  removed  from  his  other  land  in  Dakota  to  settle 
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on  that  in  dispnte,  and  hence  was  not  a  qnalified  pre-emptor,  and  that 
also,  if  Goyne  ever  made  settlement  on  Sec.  34,  he  forfeited  his  rights 
by  failure  to  file  thereon  within  the  limited  period,  or  until  after  his 
own  (Mahoney's)  right  had  attached.  The  hearing  on  the  two  applica- 
tions  was  in  October  following.  The  testimony  shows  that  Goyne  set- 
tled on  Section  34  as  alleged,  and  has  valuable  improvements,  and  has 
continuously  resided  thereon ;  that  Mahoney  has  also  valuable  im- 
provements on  the  land  (but  less  than  those  of  Goyne),  and  has  con- 
tinuously resided  thereon  since  January  following  his  entry.  Each  has 
sufficiently  complied  with  the  law  under  which  his  claim  was  made  to 
entitle  him  to  the  land  in  the  absenc^^  of  the  other;  but  it  should  be 
awarded  to  Goyne  as  the  first  settler  (if  a  qualified  pre-emptor),  had  he 
originally  filed  upon  the  tract  in  dispute,  or  had  his  amendment  been 
allowe<l  prior  to  an  intervening  adverse  claim.  But  when  Mahoney 
made  his  entry,  the  tract  was  unappropriated  on  the  records,  and  he  does 
not  appear  to  have  known  of  Goyne's  settlement  until  December  fol- 
lowing, when  he  took  lumber  to  the  tract  for  erection  of  his  house. 
Then  first  ascertaining  that  fact,  he  returned  to  the  land  office  for  infor- 
mation as  to  the  status  of  the  tract,  and  learning  that  it  was  vacant,  pro- 
ceeded with  his  improvements  and  residence. 

Your  decision  presents  the  question  whether  an  amendment  of  a  filing 
upon  one  tract  can  be  allowed  to  embrace  a  different  tract  so  as  to  de- 
feat an  entry  made  in  good  faith  upon  the  latter  tract  subsequently  to 
the  original  filing,  but  prior  to  the  amendment,  the  land  at  the  date  of 
the  entry  being  vacant  public  land  on  the  record,  and  the  entryman 
ignorant  of  the  prior  settlement  at  the  date  of  his  entry.  Undoubtedly 
such  an  amendment  is  allowable  as  between  the  party  and  the  Govem- 
inent  merely ;  but  I  know  of  no  principle  or  decision  which  will  authorize 
it  to  oust  an  intervening  adverse  right  made  in  good  faith,  and  in  this 
case  Goyne  had  no  better  right  to  an  amendment  which  would  give  him 
precedence  over  Mahoney's  entry  than  he  would  have  to  make  an  orig- 
inal filing  on  land  covered  by  the  same  entry,  except  subject  thereto. 
The  tract  being  unappropriated  public  land,  was  subject  to  the  first 
legal  applicant.  This  was  Mahoney,  and  so  long  as  he  complies  with 
the  law  his  rights  must  be  respected.  It  is  immaterial  that  the  im- 
provements of  Goyne  are  more  valuable  than  those  of  Mahoney,  or  that 
bis  original  filing  was  not  upon  the  tract  he  settled  upon,  but  by  mis- 
take on  another.  It  is  sufficient  that  the  mistake  was  through  his  own 
laches.  In  such  case  he  whose  negligence  causes  the  mistake,  though 
innocently  and  against  his  own  interests,  must  sufifer  the  loss,  and  not 
he  who  has  acted  in  compliance  with  the  law  and  is  not  guilty  of  negli- 
gence or  wrong. 

That  amendments  of  filings  and  entries  can  only  be  allowed  subject 

to  intervening  adverse  rights,  counsel  for  Mahoney  cite  the  rulings  in 

Ist  Lester,  pp.  391,  397,  401,  402,  and  5th  Gopp,  148.    (See  also  case  of 

Burkett,  Gopp,  March,  1883;  Milam  v.  Favrow,  Jfr.,  September,  1881; 
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French  v.  Tatro,  Ift.,  January,  1877;  Dillon  v.  Burke,  i6.,  June.ili^; 
case  of  Wilson,  J6.,  November,  1874 ;  Ward  t».  Ernst,  Brainard's  Pre- 
cedents, January,  1884 ;  and  Bichard  Griffith,  Copp,  February,  1884.) 

In  support  of  your  decision  upon  the  question  of  amendments,  you 
refer  to  the  ca'hes  of  University  of  California  v.  Block  (Copp,  November, 
1874),  and  Newcomb  (2ft.,  February,  1876).  In  the  former.  Block  having 
filed  for  160  acres,  without  alleging  any  error  or  mistake  in  his  filing, 
made  an  amended  declaratory  statement  abandoning  80  acres  of  the 
land  conbraced  in  his  original  filing  claimed  by  another  settler,  and  took 
40  acres  to  which  he  was  advised  there  was  no  valid  claim,  but  which 
appears  to  have  been  claimed  by  the  University  under  a  State  selection 
prior  to  the  amendment.  His  claim  to  the  40  acres  was  rejected  by  the 
Acting  Secretary,  upon  the  ground  that  his  amendment  was  invalid  as 
against  the  State's  selection,  thus  in  effect  ruling  that  an  amendment 
cannot  be  allowed  to  defeat  an  existing  adverse  claim.  In  the  course 
of  his  decision  he  said,  <^no  subsequent  amendment,  except  for  error  or 
mistake,  can  operate  to  defeat  a  right  previously  initiated."  As  the 
case  raised  no  question  of  error  or  mistake  in  Block's  original  filing,  I 
cannot  consider  it  as  authority  for  your  ruling,  but  as  obiter  dictum 
merely,  especially  as  he  did  not  in  terms  rule  that  such  an  amendment, 
even  for  error  or  mistake,  could  be  allowed  to  defeat  an  adverse  claim. 

In  the  case  of  Newcomb,  Secretary  Chandler  held  that  a  pre-emptor, 
who  has  misdescribed  the  laud  embracing  his  residence  and  improve- 
ments, may  amend  his  filing  to  cover  his  settlement,  unless  by  his  laches 
or  negligence  he  has  barred  his  right  in  favor  of  an  adverse  claimant 
This  ruling  does  not  support  your  decision,  but  rejects  the  amendment 
of  Goyne  in  so  far  as  it  defeats  Mahoney's  entry. 

Mahoney  also  alleges  that  Ooyne  did  not  file  his  declaratory  state- 
ment on  the  tract  in  Sec.  34  within  the  time  required  by  law,  but  that 
claiming  settlement  March  1, 1881,  and  the  land  not  having  been  pro- 
claimed for  sale  he  should  have  filed  upon  it  within  three  months  from 
the  filing  of  the  township  plat,  which  was  on  May  11, 1881,  or  prior  to 
August  11, 1881,  where,  as  he  made  no  record  claim  to  it  until  he  appUed 
to  amend  his  filing  May  9, 1882,  after  Mahoney  had  been  for  several 
months  resident  upon  and  improving  the  tract.  Under  sections  2265 
and  2266  of  the  Bevised  Statutes,  one  failing  to  file  a  declaratory  state* 
ment  within  three  months  from  the  filing  of  the  plat  under  a  prior  set- 
tlement, forfeits  his  right  in  favor  of  the  next  settler  who  complies  with 
the  law.  Had  Goyne  filed  after  expiration  of  said  three  months,  but 
prior  to  the  adverse  claim  of  Mahoney,  his  filing  would  be  sustained 
under  the  ruling  in  Johnson  v,  Towsley ;  but  Mahoney "s  entry  made 
long  prior  to  the  application  to  amend,  and  when  the  tract  was  vacant 
and  unappropriated,  must  take  precedence,  and  Goyne  cannot,  under 
the  statutes  referred  to,  defeat  his  rights  and  deprive  him  of  his  im- 
provements by  reason  of  his  own  laches  or  mistakes. 

Mahoney  further  claims  that  Goyne  is  not  a  qualified  pre-emptor, 
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under  section  2260  of  the  Bevised  Statutes,  because  he  removed  from 
his  other  land  in  Dakota  to  settle  on  that  in  dispute. 

It  appears  that  Ooyne  entered  a  tract  in  Dakota  under  the  homestead 
laws,  and  made  final  proof  thereon  February  6, 1881.  He  conveyed  the 
tract  to  one  Fox,  who  conveyed  it  to  Goyne's  wife.  The  testimony  as 
to  the  actual  date  and  delivery  of  Goyne's  deed  to  Fox,  although  wholly 
submitted  by  Goyne,  satisfies  me  that  it  did  not  become  operative  until 
loDg  after  he  settled  on  Sec.  34,  under  his  pre-emption  filing,  and  hence 
that  he  was  owner  of  the  homestead  land  at  the  date  of  such  settlement 
and  removed  therefrom  to  the  land  in  dispute.  There  was  an  arrange- 
ment between  Goyne  and  Fox  (his  brother-in-law),  by  which  Goyne  was 
to  convey  the  land  to  Fox  and  Fox  was  to  reconvey  it  to  Goyne's  wife. 
Goyne  states  his  object  was  to  satisfy  and  discharge  his  indebtedness 
to  his  wife  for  $2,000,  the  consideration  named  in  each  deed.  But, 
seemingly  inconsistent  with  this,  are  his  further  statements  that  Fox 
paid  him  $2,000  in  money  for  the  land ;  that  his  wife  paid  Fox  the  same 
amount  for  it  (thus  making  it  a  money  transaction,  purely);  and  that 
his  wife  paid  him  $2,000  in  money  for  it.  Mrs.  Goyne  did  not  testify. 
€k>yne,  his  attorney,  and  Fox,  state  that  the  transaction  took  place 
about  February  1, 1881  j  the  attorney  that  it  was  not  later  than  Febru- 
ary 3,  when  Goyne  signed  and  acknowledged  the  deed;  that  the  dates 
of  the  deed  and  the  acknowledgment  were  left  in  blank  for  insertion, 
when  Mrs.  Goyne  should  sign  and  acknowledge  it,  which  she  did  within 
a  week  later;  that  he  retained  the  deed  in  his  own  possession  for  de- 
livery to  Fox,  when  Fox  delivered  to  him  a  deed  of  the  same  land  to 
Mrs.  Goyne,  and  that  this  was  not  done,  and  Goyne's  deed  delivered  to 
Fox,  until  July  or  August  following,  when  the  dates  were  inserted. 
That  the  actual  dates  of  the  deed  and  its  acknowledgment,  and  its  de- 
livery to  Fox,  were  on  August  6,  would  seem  to  appear  from  the  fact 
that  the  county  records  show  such  date,  thus  corroborating  the  attor- 
ney's statement  in  this  respect ;  and  that  it  was  not  a  completed  trans- 
action between  either  of  the  parties  prior  to  February  3  would  also  seem 
to  appear  from  the  fact  that  Goyne  had  not  then  made  his  final  home- 
stead proof,  and  was  without  title  to  the  tract,  and  also  that  his  deed 
was  made  subject  to  a  mortgage  which  was  not  executed  until  Febru- 
ary 16. 

Aside  from  the  suspicion,  under  the  facts,  that  these  conveyances 
were  for  the  purpose  of  enabling  Goyne  to  evade  the  provisions  of  sec- 
tion 2260  of  the  Bevised  Statutes,  which  forbade  removal  from  his  home- 
stead land  to  settle  on  the  preemption  land,  I  am  of  the  opinion  that 
Goyne's  deed  to  Fox  did  not  take  effect  until  its  delivery  to  the  latter 
in  August,  1881,  and  hence  that  he  was  owner  of  the  homestead  land 
at  the  date  of  his  settlement  on  the  pre-emption  land,  and  not  qualified 
to  settle  on  the  latter  tract  in  March  preceding. 

In  view  of  these  several  matters,  I  reverse  your  decision,  direct  can- 
cellation of  Goyne's  filing,  and  allow  the  entry  of  Mahoney  to  stand. 
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IV.~AFPEAL. 

contest'-noticjb^inteblocutobt  matter. 
Mandebfield  and  O'Connor  v.  MoB^inset. 

This  hearing  was  not  the  initiation  of  a  contest  within  the  contemplation  of  the  act 
of  Jane  3, 1878  (20  Stat.,  91),  and  no  farther  pnhlication  was  necessary,  as  that 
had  akeady  been  done  pursnant  to  the  provisions  of  the  act  of  March  3^  1879 
(lUd.,  472). 

Appeal  does  not  lie  from  an  order  interlocutory,  upon  matter  resting  clearly  in  dis- 
cretion. 

Secretary  Teller  to  Commissioner  McFarlandj  July  13, 1883. 

Sib  :  I  Lave  considered  the  case  of  Anton  Manderfield  and  A.  H. 
O'Connor  v.  H.  G.  McKinsey,  involving  as  between  McKinsey  and 
O'Connor  the  W.  i  and  NE.  J  of  the  S  W.  J  of  Sec.  32,  and  as  between 
McEinsey  and  Manderfield  the  SE.  ^  of  SW.  i  of  Sec.  32,  T.  1  K,  K  26 
£.,  Bozeman  district,  Montana,  on  appeal  by  McKinsey  from  yonr  de- 
cision of  February  10, 1883. 

McEinsey  filed  declaratory  statement  No.  240,  for  the  SW.  J  of  Sec. 
32,  April  27,  alleging  settlement  March  1, 1881. 

O'Connor  made  homestead  entry  No.  319,  December  9, 188  L,  of  the 
W.  4  and  the  NE.  i  of  the  S  W.  i  of  Sec.  32. 

Manderfield  made  additional  homestead  entry  No.  317,  December  6, 
1881,  of  the  SE.  J  of  S  W.  J  of  Sec.  32  and  lot  1  of  Sec.  4,  T.  1  S.,  B. 
26  E. 

May  16, 1882,  McEinsey  published  notice  of  his  intention  to  make 
final  proof  June  21  ensuing,  before  the  clerk  of  the  court  at  Canyon. 
He  accordingly  appeared  with  his  witnesses  and  submitted  such  proofs 
whereupon  O'Connor  appeared  in  his  own  behalf  and  in  Manderfield's 
and  filed  an  affidavit  protesting  against  the  admission  of  said  proof  and 
alleging  non-compliance  with  legal  requirements  on  the  part  of  McEin- 
sey. Such  protest  was  also  filed  at  the  local  office  and  a  hearing  asked 
for.  The  parties  were  accordingly  duly  cited  to  appear  before  the  reg- 
ister and  receiver  August  21  ensuing.  McEinsey  appeared  and  nioved 
to  dismiss  ^'  the  contest,"  on  the  following  grounds : 

1.  That  the  case  had  already  been  tried  and  concluded. 

2.  That  the  notice  was  not  printed  in  a  newspaper,  as  prescribed  by 
the  act  of  June  3, 1878. 

3.  That  the  contest  was  brought  jointly  by  the  contestants. 

The  register  and  receiver  overruled  the  motion  upon  the  first  and 
third  grounds,  but  sustained  it  upon  the  second  ground,  and  dismissed 
the  case  accordingly.  The  reasons  stated  for  such  action  were,  that  the 
sufficiency  of  the  proof  had  not  been  decided  by  them  when  the  motion 
was  made;  and  that  the  joining  <<  of  the  contestants"  in  the  notice  was 
merely  i>ro/orfRa  and  could  not  operate  to  preclude  a  severance  of  the 
cases  at  the  hearing. 
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Yoa  sustained  the  local  officers  in  their  action  as  to  the  first  and  third 
grounds,  but  overruled  such  action  upon  the  second  ground,  returning 
the  case  and  instructing  them  to  proceed  with  the  hearing.  It  was  not 
competent  for  said  officers  to  dismiss  the  case,  such  action  being  in  con- 
travention of  fiules  41  and  42  of  Practice. 

It  should  be  observed  that  the  publication  of  McKinsey's  notice  to 
prove  up  operated  as  a  citation  to  all  parties  in  interest  to  appear  at 
tlie  time  and  place  fixed  therefor  and  test  the  validity  of  his  claim.  It 
was  competent  for  said  parties  to  so  appear,  as  by  so  doing  they  were 
simply  acting  in  accordance  with  the  terms  of  such  notice.  This  hear- 
ing was  not  the  initiation  of  a  contest  within  the  contemplation  of  the 
act  of  June  3, 1878  (20  Stat.,  91),  and  no  further  publication  was  neces- 
sary, as  that  had  already  been  done  pursuant  to  the  provisions  of  the 
act  of  March  3, 1879  (26td.,  472). 

This  appeal  was  taken  from  your  decision,  or  order  for  a  hearing. 
Such  order  was  interlocutory  and  matter  resting  clearly  within  your 
discretion,  from  which  no  appeal  lay.    It  is  therefore  dismissed. 


V.---C0HTE8TS. 

act  of  mat  14,  1&b0—pb£febeed  sight. 
Field  v.  Black. 

A  contest  against  a  pre-emption  filing  is  not  recognized,  and  no  preferred  right  is  con- 
ferred by  the  act  of  May  14, 1880,  for  procuring  the  cancellation  of  a  filing. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  August  21, 1883. 

I  have  considered  the  case  of  Golson  S.  Field  v.  Henry  Black,  involv- 
ing the  SB.  i  of  Sec.  26,  T.  11  K.,  E.  39  E.,  Walla  Walla,  Wash.,  on 
appeal  by  Field  from  y onr  decision  of  May  10,  i  882. 

It  appears  by  the  record  that  said  tract  has  been  covered  by  the  de- 
claratory statement,  No.  3,503,  of  one  T.  W.  Whetstone,  and  that,  on 
application  by  said  Field,  yonr  office  held  sach  Uling  for  cancellation  on 
Jannary  21, 1882,  snbject  to  the  nsnal  right  of  appeal.  It  also  appears 
that  Black  procured  Whetstone's  relinqaishment  of  his  filing,  and  on 
February  13, 1882,  made  homestead  entry  ^o,  2,303  for  the  tract ;  and 
that  on  February  17, 1882,  said  Field  applied  to  make  a  timber-culture 
entry  for  it,  and  his  application  was  rejected  by  the  local  officers.  The 
rejection  is  now  affirmed  by  your  office,  on  the  ground  that  Field  had 
no  preferred  right  of  entry  by  virtue  of  his  application  for  the  cancella- 
tion of  Whetstone's  filing,  and  that  at  date  of  his  timber-culture  appli- 
cation the  tract  was  reserved  by  the  homestead  entry  aforesaid. 

In  my  judgment  your  decision  is  correct.  That  the  filing  of  a  declara* 
tory  statement,  which  is  '^  a  declaration  of  one's  intention  to  claim  a  tract 
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of  laud,"  confers  a  mere  preferred  right  of  pre-emptiou  agaiust  third  per- 
sons, and  confers  no  rights  against  the  United  States,  and  that*,  there- 
fore, land  covered  by  snch  a  filing  is  public  land,  and  open  to  either 
settlement  or  entry  by  any  qualified  person,  subject  only  to  the  right  of 
the  pre-emptor,  is  thoroughly  settled  by  the  decisions  of  the  courts  and 
of  this  Department.  The  timber-culture  law  permitted  Field  to  make 
entry  upon  "any  of  the  public  lands  of  the  United  States,'' and  his 
right  of  entry  on  the  tract  in  contest  was  not  postponed  by  any  law  or 
ruling  to  the  date  of  cancellation  of  the  filing,  or  of  expiration  of  the 
period  allowed  for  appeal  from  your  decision.  By  entering  at  the  date 
of  filing  his  application  for  the  cancellation,  he  would  have  thereby  ac- 
quired a  preferred  right  to  the  land ;  and,  since  his  own  laches  haye  de- 
prived him  of  said  right,  he  has  now  no  ground  of  appeal. 

Black's  privileges  were  coextensive  with  those  of  Field,  and  the  ex- 
clusion of  one  of  them  by  the  other  was  a  simple  question  of  superior 
diligence,  which  the  former  settled  by  making  his  entry  first.  The  fact 
that  he  procured  Whetstone's  relinquishment  prior  to  entering  has  no 
relevancy  to  the  issue,  for  the  relinquishment  was  not  a  prerequisite  to 
his  entry;  and  therefore  counsel's  argument,  founded  on  the  mode  and 
motive  of  his  entry,  can  have  no  weight  in  the  adjudication. 

Counsel,  however,  urged  that,  as  Field  had  contested  the  Whetstone 
filing  and  paid  the  office  fees,  his  entry  was  preferred  by  section  2  of 
the  act  of  May  14, 1880  (21  Stat.,  140).  The  record  fails  to  show  said 
contest  and  payment,  but  conceding  them,  if  they  were  made  by  reason 
of  his  ignorance  of  the  law,  he  thereby  acquired  no  rights.  Does  the 
section  cited  accord  him  the  preference  claimed!  It  gives  a  preferred 
right  to  the  land  to  a  person  who  <<  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead,  or 
limber-culture  entry,"  and  as  Field  did  not  contest  an  ^<  entry,"  but  a 
mere  <' filing"  of  a  declaratory  statement,  his  case  does  not  come  within 
the  letter  of  the  act.  Does  it  come  within  its  spirit  t  On  the  theory 
that  the  act  is  remedial,  its  correct  construction  is  to  arise  from  a  con- 
sideration of  ^'  the  old  law,  the  mischief,  and  the  remedy,''  and  when 
these  are  well  understood,  as  in  the  present  instance,  there  can  be  no 
doubt  of  the  correctness  of  the  conclusion.  Under  the  old  law  an  entry 
of  any  kind  absolutely  reserved  the  land.  No  one  could  acquire  a  right 
to  land  so  appropriated,  and  hence  no  one  could  acquire  a  preferred 
right  to  it,  by  contesting  the  entry,  otherwise  than  by  statute ;  the 
mischief  was  the  deprivation  of  the  Government  for  a  time  of  the  bene- 
fits of  a  knowledge  of  forfeited  entries,  because  persons  were  dis- 
couraged from  giving  the  information  by  reason  of  the  lack  of  such  an 
inducement;  and  the  obvious  remedy  was  the  reward  of  the  successful 
contestant  by  a  preferred  right  to  the  land.  Such  a  remedy  the  section 
cited  provides  by  its  letter,  in  the  case  of  a  contested  "  entry,"  and  its 
spirit,  viewed  with  extremest  liberality,  cannot  be  made  to  cover  the 
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case  of  a  contested  "  filing,"  where  tbero  was  no  miscliief,  as  shown 
above,  and  where  consequently  there  was  no  need  of  a  remedy. 

I  concur  in  your  opinion  that  section  2  of  the  act  of  May  14, 1880, 
gives  a  preferred  right  to  a  person  instituting  contest  only  when  its  issue 
is  the  restoration  of  the  land  to  settlement  by  the  cancelLition  of  an 
entry,  and  your  decision  is  accordingly  afl&rmed. 


to  clear  becord^not  allowable. 
Nichols  v.  Benoit. 

Contests  between  pre-emptors  to  clear  tlie  record  slionld  not  be  permiUed  unless  in 

exceptional  cases. 

Secretary  Teller  to  Commissioner  McFarland^  January  21,  1^84. 

I  have  considered  the  case  of  Stephen  Nichols  v.  Pierre  Benoit,  in- 
volving the  NE.  J  of  the  SW.  i  of  Sec.  9,  T.  3,  E.  7,  Deadwood,  Dak., 
on  appeal  from  your  decisions  of  July  16  and  September  5, 1882,  and 
March  31,  1883. 

The  township  plat  was  filed  September  27, 1881. 

Nichols  filed  declaratory  statement  September  30, 1881,  alleging  set- 
tlement July  7, 1877,  and  Benoit  filed  declaratory  statement  October  1, 
1881,  alleging  settlement  April  1, 1877.  Benoit  was  cited  December  9, 
1881  (under  the  affidavit  of  Nichols),  to  respond  and  furnish  testimony 
January  12  following,  relative  to  his  declaratory  statement,  that  the 
record  might  be  cleared  of  his  fBenoit's)  adverse  claim.  He  thereupon 
retained  one  McKenna  as  his  attorney,  to  whom  he  paid  $25,  agreeing 
to  pay  him  the  iurther  sum  of  $50  upon  determination  of  the  suit,  and 
took  to  Deadwood,  upon  the  day  preceding  that  assigned  for  the  trial, 
four  witnesses  with  whom  he  conferred  with  McKenna.  He  also  con- 
ferred with  him  upon  the  morning  of  the  12th ;  but  when  the  case  was 
ready  for  hearing  McKenna  did  not  appejir,  and  could  not,  after  diligent 
search,  be  found.  The  local  officers  thereupon  proceeded  with  the  trial — 
Benoit  not  defending — and  upon  the  testimony  submitted  awarded  the 
land  to  Nichols.  Benoit  then  employed  another  attorney,  and  applied 
for  a  rehearing,  upon  the  ground  of  collusion  between  McKenna  and 
Nichols.  Upon  the  local  officers'  request  for  instructions,  you  affirmed 
their  decision,  and  overruled  the  motion  for  rehearing,  upon  the  ground 
that  the  charge  of  collusion  was  not  sufficiently  established ;  but  you 
also  held  that  if  additional  corroborative  proof  touching  the  charge 
should  be  filed,  the  motion  would  be  further  considered.  Benoit  filed 
further  affidavits,  in  view  of  which  the  local  officers  ordered  the  rehear- 
ing. On  the  day  assigned  Benoit  again  appeared  with  his  witnesses 
and  his  new  attorney.  Nichols  protested  against  the  hearing  and  ap- 
pealed from  the  decision  which  ordered  it.    March  31, 1883,  you  ruled 
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that  the  appeal  was  well  taken,  because  the  conditioDS  upon  which  the 
rehearing  might  be  granted  had  not  been  satisfactorily  complied  with, 
and  dismissed  the  case,  leaving  the  land  under  award  to  !Nichols. 

Both  of  the  parties  appear  to  have  settled  prior  to  the  filing  of  the 
plat,  and  to  have  valuable  improvements  upon  the  same  subdivision— 
their  respective  declaratory  statements  also  embracing  other  tracts. 
Undoubtedly  a  party  duly  notified  in  a  regular  contest  loses  his  rights 
on  failure  to  appear  and  defend  them.  But  it  is  not  strange  that  an 
ignorant  man,  little  acquainted  with  the  English  language,  as  Benoit  is 
shown  to  be,  and  unaccustomed  to  legal  proceedings,  should,  when  de- 
serted by  his  attorney  upon  the  hour  of  trial,  whether  coUusively  or 
otherwise,  have  failed  to  protect  them  by  due  appearance  before  the 
proper  tribunal.  This  much,  however,  is  evident,  that  there  has  been 
no  trial  upon  the  merits  of  the  case,  and  that  Benoit  has  endeavored  in 
good  faith  to  secure  his  rights  to  the  land  in  dispute.  Although  the 
affidavits  do  not  conclusively  show  the  alleged  collusion,  they  are  suffi- 
cient to  raise  a  suspicion  of  their  truth,  and  Benoit  should  have  fur- 
ther opportunity  to  offer  proof  touching  the  same,  as  also  of  his  prior- 
ity of  settlement,  and  more  especially  so  as,  in  my  judgment,  the  con- 
test was  erroneously  allowed.  In  the  case  of  Hanson  v.  Berry  (Copp, 
Marc^  1, 1882),  my  predecessor  held  that  where  two  homestead  entries 
had  been  allowed  subject  to  a  prior  pre-emption  claim,  it  was  improper 
to  allow  a  contest  on  the  application  of  the  pre-emptor  to  clear  the  rec- 
ord of  the  homestead  entries,  but  that  his  rights  should  have  awaited 
consideration  when  he  made  his  final  proofs.  I  see  no  reason  why  the 
same  ruling  should  not  apply  to  a  case,  between  two  pre-emptors;  be- 
cause, notwithstanding  an  award  to  one  of  the  parties  under  a  contest, 
he  must  still  make  the  final  proof  required  by  statute,  which  the  other 
party  may  oppose,  and  final  decision  must  rest  thereon,  regardless  of 
that  offered  at  the  contest.  It  would  therefore  seem  useless  to  encum- 
ber the  records  with  vain  proceedings,  which  also  involve  the  expendi- 
ture of  time  and  money  which  the  parties  are  usually  unable  to  bear. 
As  a  pre-emptor  may  at  any  time  offer  his  final  proof  upon  due  adver- 
tisement, and  obtain  his  title  whenever  his  good  faith  and  compliance 
with  the  law  are  manifest,  the  better  practice  would  be  not  to  permit 
contests  between  pre-emptors  to  "clear  the  record"  (unless  in  excep- 
tional cases),  but  that  they  await  their  final  proofs,  which  open  all  ques- 
tions touching  the  rights  of  the  party  applying  to  offer  them.  I  there- 
fore modify  your  decision,  and  dismiss  the  proceedings  in  contest^  leav- 
ing the  rights  of  the  parties  for  consideration  when  either  offers  his 
final  proof. 
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VL— EHTEY. 

JOINT  PRE-EMPTION  AND  HOMESTEAD. 

BUBTON  V,  StOVEE. 

Whore  two  parties  settled  on  a  forty-acre  tract  of  land  before  sorrey,  agreeing  upon 
a  boundary  line  between  them,  and  after  survey  one  claimed  it  under  the  pre- 
emption law,  and  the  other  claimed  it  under  the  homestead  law,  a  joint  entry 
may  be  allowed. 

Secretary  Teller  to  Commissioner  McFarlandj  October  1, 1883. 

I  have  examined  the  case  of  W.  0.  Barton  v.  Cyrus  Stover,  in- 
volving the  SB.  i  of  the  NB.  J  of  Sec.  11,  T.  3  K,  E.  7  B.,  B.  H.  M., 
Deadwood,  Dak.,  on  appeal  by  Barton  from  yoor  decision  of  Aagust 
12, 1882,  awarding  the  land  to  Stover. 

It  appears  that  the  township  plat  was  filed  September  27, 1881.  On 
the  same  day  Barton  filed  his  declaratory  stij^tement  Ko.  1325,  for  the 
NB.  i  of  the  SW.  i,  the  K  i  of  the  SB.  J,  and  the  SB.  J  of  the  NE.  1 
of  said  section,  alleging  settlement  in  October,  1879 ;  and  on  the  next 
day  Stover  made  homestead  entryKo.  219,  for  the  HB.  ^of  said  section, 
alleging  settlement  in  July,  1877.  At  date  of  the  Government  survey, 
Stover  had  one  to  ten  acres  of  breaking  on  the  tract  in  contest,  and 
Barton  had  on  it  houses,  &c.,  estimated  at  from  $500  to  $1,200.  Your 
decision  is  founded  on  the  alleged  fact  that  Burton  settled  within  the 
claimed  lines  of  Stover,  after  due  notice;  but,  after  careful  examination 
of  the  evidence  taken  at  the  hearing,  I  find  myself  unable  to  concur  in 
this  judgment. 

In  the  first  place,  the  testimony  of  Mclntyre,  Blood,  and  other  wit- 
nesses relative  to  an  alleged  pre-emption  claim  by  Burton  covering  an 
additional  40  acres,  on  which  he  now  has  a  timber- culture  entry,  must 
be  excluded  as  irrelevant  to  the  issue,  and  as  failing  to  show  any  want 
of  hona  fides  on  his  part  in  making  his  present  claim.  It  is  in  evidence 
that  said  tract  was  included  in  a  prior  claim  by  one  Shoemaker,  of  160 
acres,  lying  west  of  the  tract  in  contest,  whicli  was  purchased  by  Bur- 
ton in  1879.  One  hundred  and  forty  acres  of  it  are  now  included  in 
Burton's  filing,  and  Valentine,  Stover's  own  witness,  swears  that  he 
settled  on  the  remaining  40  acres  in  January,  1880,  and  then  removed 
from  it,  because,  ^'Mr.  Burton,  after  I  had  been  there  two  or  three  days, 
came  and  told  me  I  was  on  his  timber-culture.''  It  thus  appears  that 
before  the  official  survey,  and  probably  before  there  was  any  dispute 
between  the  parties  to  the  record,  Burton  had  intended  to  make  a  tim- 
ber-culture and  not  a  preemption  entry  on  said  40  acres ;  and  there  is 
uo  direct  evidence  showing  that  he  ever  had  any  other  intention  in  re- 
gard to  it 

AgaiO;  all  the  testimony  concerning  the  several  compromises  offered 
and  discussed  between  the  parties  must  be  excluded,  because  there  is 
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in  it  no  admission  by  Burton  of  Stover's  right  to  the  land  covered  by 
his  improvements,  and  it  only  goes  to  show  that  both  parties  were  will- 
ing to  avoid  expense  and  contention. 

Further,  the  testimony  of  Valentine,  jr.,  and  others  to  the  effect  that, 
long  after  Burton's  settlement  and  improvements,  he  pointed  out  a 
stake  which  he  said  was  the  corner  of  Stover's  claim,  and  which  in- 
cluded said  improvements,  must  be  excluded,  because  it  only  goes  to 
show  that  after  the  dispute  between  the  parties  began  Burton  admit- 
ted that  Stover  claimed  the  land  on  which  he  (Burton)  had  settled;  it 
does  not  show  that  at  date  of  his  settlement  there  was  any  such  claim 
or  admission. 

The  controversy  between  the  parties  originated  in  the  following  man- 
ner. When  Stover  settled  in  1879,  the  southern  boundary  of  his  home- 
stead was  a  line  known  as  "  Stover's  and  Millei-'s  south  line,"  which 
was  duly  staked  and  recognized  until  September,  1879,  at  least  Sto- 
ver alleges  that  in  said  month  and  prior  to  Burton's  settlement,  he 
made  a  new  south  boundary  line  running  to  a  stake  which  is  very  close 
to  the  southeast  corner  of  the  tract  in  contest,  as  subsequently  estab- 
lished by  the  oflScial  survey.  The  southeast  corner  of  the  Stover  and 
Miller  line  was  some  300  feet  north  of  the  official  southeast  corner,  and 
on  the  land  between  the  Stover  and  Miller  line  and  the  Government 
line  Burton  made  his  settlement  aud  improvements.  Whether  Stover 
established  this  new  line  before  Burton's  settlement,  and  whether  Bur- 
ton had  notice  of  it,  are  the  questions  to  be  determined  by  the  evidence. 
If  the  new  line  was  so  established,  aud  if  Burton  had  notice  of  it,  Sto- 
ver is  entitled  to  the  tract  in  contest,  for  his  claim  would  extend  sub- 
stantially to  the  lines  of  the  official  survey.  If  Stover  did  not  so  estab- 
lish the  new  line,  or  if  Burton  did  not  have  notice  of  it,  then  Stover  is 
not  entitled  to  the  tract. 

Now,  the  only  direct  testimony  concerning  the  new  line  is  a  positive 
denial  of  Stover's  allegation  that  he  established  it  in  September,  1879. 
It  is  shown  that  Miller,  whose  claim  joins  Stovers  on  the  east,  being 
doubtful  about  his  own  boundaries,  ran  a  line  from  the  meridian  in  Sep- 
tember, 1879,  that  he  found  his  south  western  corner  very  close  to  where 
the  official  corner  was  afterwards  established,  and  that  the  stake  sab- 
sequently  claimed  by  Stover  as  the  comer  of  his  new  line  was  then 
driven.  Stover  was  present,  and  Miller  swears  positively  that  he  then 
disclaimed  the  new  line  by  declaring  his  belief  that  it  was  erroneous, 
and  that  the  old  lino  was  correct.  This  testimony  Stover,  when  on  the 
stand,  did  not  deny;  and  he  produced  no  witness  to  show  that  then,  or 
prior  to  Burton's  settlement  in  October,  1879,  he  laid  claim  to  the  land 
bounded  by  a  line  from  this  new  corner.  This  adverse  testimony,  and 
his  failure  to  produce  any  direct  testimony  contradicting  it,  is  fatal  to 
his  case,  unless  the  circumstantial  evidence  in  his  favor  is  unusually 
strong. 

The  circumstantial  evidence  on  this  point,  and  the  only  evidence  con- 
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cerniDg  notice  to  Barton,  appears  in  the  testimony  of  one  Vener.  Vener 
swears  that  he  was  riding  along  the  public  road  in  October,  1879,  on  a 
day  not  stated,  and  overheard  Stover  tell  Barton  that  he  must  move  his 
foundation  and  logs  from  the  land  where  they  then  were,  and  to  the 
soath  of  said  road,  which  appears  to  have  followed  the  present  quarter- 
section  line  at  that  point.  How  far  Yener  was  from  the  parties  does 
not  appear,  but  he  states  that  they  were  in  loud  and  presumably  ex- 
cited conversation,  and  it  appears  that  he  could  not  distinctly  hear  the 
words  uttered,  for  he  checked  his  horse  in  order  to  catch  them.  Op- 
posed to  this  is  the  testimony  of  the  aforesaid  Miller,  who  swears  that 
he  helped  Burton  to  haul  his  logs  and  to  build  his  house,  was  present 
during  all  working  hoars,  and  heard  no  such  conversation^  but  that, 
on  the  contrary.  Stover  was  present  at  times  and  perfectly  friendly  to 
Burton.  On  this  evidence  I  do  not  think  the  fact  of  notice  prior  to 
Burton's  settlement  is  proved,  for  the  facts  are  at  least  doubtful,  and, 
as  it  is  clearly  shown  that  Stover  for  years  did  not  claim  the  land  where 
Barton  placed  his  house,  and  that  Burton  was  advised  of  the  position 
of  the  old  claim  line,  the  burden  was  on  Stover  to  show  the  new  claim 
line  and  the  notice  affirmatively,  which  he  has  not  done. 

Farther,  an  intentional  intrusion  by  Burton  upon  Stover's  land  is 
strongly  rebutted  by  the  circumstances  attending  his  settlement.  It  is 
stated  by  him,  and  admitted  by  Stover,  that  prior  to  settling  he  went 
to  Stover  and  offered  to  buy  his  claim,  and,  failing  in  that,  requested 
Stover  to  point  out  his  own  boundaries.  What  boundaries  were  then 
pointed  out  is  of  course  in  dispute,  but  it  is  evident  that  Burton's  ob- 
ject in  seeking  the  boundaries  was  that  he  might  settle  without  and  not 
within  them.  It  is,  therefore,  very  hard  to  believe  that  he  deliberately 
crossed  those  boundaries  the  next  day,  in  violation  of  his  manifest  prior 
good  faith. 

And,  finally,  it  is  proved  that  before  Burton  settled  he  and  Stover 
ran  a  new  line  from  what  is  called  the  "ox-bow  comer,"  and  near  to  the 
old  Stover  and  Miller  line,  between  their  claims.  Miller  swears  dis- 
tinctly and  circumstantially  to  this  fact;  Stover  admits  that  he  was 
there,  assisting;  and  Bartlett,  one  of  his  own  witnesses,  swore  on  cross- 
examination  that  he  saw  them  running  it.  On  this  line  Burton  after- 
wards set  his  north  fence;  just  beyond  it  was  run  a  new  public  highway, 
and  on  the  north  side  of  the  highway  Stover  built  his  fence.  On  this 
evidence  there  is  no  doubt  in  my  mind  that  Stover  did  not,  in  October, 
1879,  claim  the  land  on  which  Burton  settled,  and  consequently  that  he 
has  no  right  to  it  now  as  a  prior  settler. 

The  question  remaining  concerns  the  proper  disposition  of  the  tract 
in  controversy.  It  is  the  smallest  legal  subdivision,  and  hence  cannot 
be  divided  between  them ;  and  yet,  as  at  date  of  Burton's  settlement 
Stover  undoubtedly  laid  claim  to  the  larger  part  of  it,  and  as  Burton 
recognized  his  prior  rights,  the  facts  strongly  point  to  equitable  claim 
by  Stover  to  the  land  bounded  by  the  ox-bow  line.    It  is  also  in  evi» 
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deuce  that  Burton  has,  from  the  beginning  of  the  contention,  stated 
that  if  after  survey  their  improvements  were  found  to  be  on  this  40 
acres,  the  law  would  allow  them  to  make  joint  entry  and  subsequent 
division;  and  this  seems  to  be  the  proper  basis  for  deciding  the  contro- 
versy. In  Warren  r.  Van  Brunt  (19  Wallace,  646),  where  the  question 
was  between  two  pre-emptors  who  had  improved  the  same  40  acres  prior 
to  survey,  the  court  conceded  their  right  to  apply  for  a  joint  entry. 
Here  we  have  a  pre-emption  and  a  homestead  claimant,  it  is  true;  but  * 
I  think  the  case  comes  within  the  spirit  of  section  2274,  Rev.  Stat, 
which  has  in  view  the  settlement  rather  than  the  nature  of  the  claim 
when  it  provides  for  the  joint  entry. 

You  are  directed,  therefore,  to  give  the  parties  notice  of  their  right 
to  make  a  joint  cash  entry  of  the  tract  in  contest,  and,  failing  consent 
to  this  by  either  party  within  a  reasonable  time,  say  ninety  days,  the 
said  tract  is  hereby  awarded  to  the  other. 

Your  decision  is  modified  accordingly. 


EXCESS  OF  QUANTITY—SETTLEMENT  BY  ALIEN. 

HAET  V.  GUIBAS. 

In  case  of  unsuxveyed  lands,  where  a  party  notifies  a  subseqaent  settler  to  keep  his 
stock  away  from  the  land  covered  by  the  prior  party's  improvements,  it  is  saffi- 
cient  notice  that  he  claims  the  subdivision  npon  which  his  improvements  may 
appear  to  be  when  survey  is  made,  notwithstanding  his  improvements  are  after- 
wards found  on  five  forty-acre  tracts. 

It  is  not  the  claim,  but  the  facts  in  such  a  case,  that  most  bo  considered. 

An  alien  can  claim  nothing  by  a  settlement  prior  to  his  declaration  to  become  a 
citizen. 

Secretary  Teller  to  Commissioner  McFarland^  December  27, 1883. 

I  have  considered  the  case  of  George  A.  Hart  v.  Ramon  Guiras,  involv- 
ing the  NE.  i  of  the  SW.  J  of  Sec.  3i,  T.  11  S.,  E.  2  E.,  Los  Angeles, 
Cal.,  on  appeal  by  Hart  from  your  decision  of  February  14, 1883,  hold- 
ing his  filing  for  cancellation  as  to  said  tract. 

It  appears  from  the  record  that  Hart  settled  on  IGO  acres  of  land  in 
1876,  and  within  a  few  months  thereafter  had  a  well,  corral,  and  apiary 
wholly,  and  an  orchard  and  vineyard  partially,  on  the  tract  in  contest, 
where  they  have  since  remained;  that  his  house  was  built,  or  believed 
to  be  built,  on  the  SW.  J  of  the  SW.  J,  or  about  the  center  of  the  land 
which  he  now  claims;  and  that  he  cultivated  more  than  160  acres,  there 
being  no  survey  lines  to  guide  him,  and  has  plowed  and  cropi>ed  the 
S.  i  of  the  SW.  i  of  Sec.  34,  the  SE.  i  of  the  SE.  J  of  Sec.  33,  and  for  a 
short  distance  upon  the  S  W.  ^  of  the  SE.  i  of  Sec.  33.  It  also  appears 
that  Ouiras  settled  on  the  land  in  dispute  in  1879,  and  has  a  cabin  and 
dome  cultivation  thereon.    Township  plat  was  filed  July  8, 1881 .    Ouiras 
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made  homestead  entry  Ko.  709  for  the  tract  in  contest  on  July  28, 1881, 
and  Hart  filed  declaratory  statement  No.  2071  on  October  3, 1881,  for  the 
BE,  J  of  the  SE.  J  of  Sec.  33,  the  S.  J  of  the  SW.  J  of  Sec.  34,  and  the 
tract  in  contest. 

It  is  evident  that  whatever  rights  Guiras  acquired  by  virtue  of  his 
entry  (he  acquired  none  by  his  settlement,  for  he  was  an  alien  until 
date  of  his  entry)  were  subject  to  the  prior  rights  aequired  by  virtue  of 
Hart's  settlement  on  the  disputed  40,  if  he  made  such  settlement. 
Whether  he  made  settlement,  is  the  controverted  point.  Hart  and 
his  wife  allege  that  he  did  make  it,  and  swear  that  they  personally 
notified  Guiras  of  their  claim  at  his  first  appearance.  Guiras  denies 
this,  but  admits  that  Hart  ordered  him  to  keep  his  stock  away  from  the 
land  covered  by  his  improvements.  In  my  judgment,  this  was  a  suf&cient 
notice  that  Hart  claimed  the  subdivision  upon  which  his  improvements 
should  appear  to  be  when  survey  was  made.  Guiras  introduces  testi- 
mony tending  to  show  that,  after  date  of  the  survey,  Hart  made  verbal 
claim  to  a  tract  a  mile  long,  that  is  to  say,  the  S.  }  of  the  SE.  ^  of  Sec. 
33  and  the  S.  ^  of  the  SW.  |  of  Sec.  34,  and  did  not  then  claim  the  tract 
in  controversy.  To  this  the  reply  is,  in  the  language  of  the  Supreme 
Court:  "It  is  noi  important  for  us  to  know  what  the  claims  of  the  par- 
ties have  been}  we  must  look  to  the  facts  as  they  actually  existed.'' 
(Warren  v.  Van  Brunt,  19  Wall.,  653.)  The  facts  are  that  Hart  had  in 
1876,  and  has  ever  since  had,  valuable  and  permanent  improvements  od 
the  said  tract;  and  hence  when  the  plat  of  survey  was  filed  he  was  en- 
titled to  claim  it  under  the  pre-emption  law.  Since  he  filed  a  declara- 
tory statement  covering  it  within  the  legal  period,  he  should  be  allowed 
to  prove  up,  and  the  homestead  entry  should  be  canceled. 

Some  confusion  has  been  introduced  into  the  discussion  of  this  case 
by  the  fact  that  Hart  has  been  for  some  years  using  a  part  of  a  fifth 
40,  as  aforesaid,  which  is  explained  by  the  absence  of  the  lines  of 
survey.  The  legal  effect  of  said  use  will  best  appear  by  supposing  that 
this  contest  concerned  said  tract,  namely,  the  SW.  J  of  the  SB.  J  of  Sec. 
33.  The  contestee  would  then  be  able  to  show  that  Hart  had  valuable 
and  permanent  improvements  on  the  NE.  J  of  the  S W.  J  of  Sec.  33 ; 
that  he  had  regularly  cultivated  three  other  40's,  making  the  160 
acres  to  which  he  was  entitled,  and  that  it  was  only  by  accident  that 
he  had  passed  over  the  west  line  of  his  settlement  and  upon  the  fifth 
40.  There  is,  therefore,  no  doubt  that  Hart  could  not  maintain  a  claim 
to  the  last-named  40 ;  and,  if  so,  then  his  accidental  use  of  it  cannot  be 
urged  as  a  reason  for  defeating  his  right  to  the  tract  in  contest. 

Tour  decision  is  therefore  reversed. 
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withm  limits  of  new  mexico  pbivate  laud  claim. 

Bafael  Chacon  et  al. 

Private  claim  of  LeitonBdorfer  having  been  rejected  by  register  and  receiver,  and 
appeal  taken  to  General  Land  Office  and  entertained,  decision  of  register  and 
receiver  held  final,  and  patent  to  Craig,  contestant  of  Leitensdorfer,  issaed  by 
order  of  President,  on  opinion  of  Attorney-General;  patent  to  Craig  set  aside  for 
fraud  by  United  States  circuit  court,  and  decision  of  register  and  receiver  hold 
not  final,  but  appealable;  appeal  from  decree  of  circuit  court  to  United  States 
Supreme  Court  taken  and  pending.    Held — 

That  the  order  of  the  President  is  still  in  force,  and  the  claim  of  Leitensdorfer  there- 
fore stands  finally  rejected,  and  entries  in  question  should  be  allowed. 

Secretary  Teller  to  Commissioner  McFarland,  June  18, 1884 

CASE  OF  bafael  CHACON — STATEMENT. 

Mr.  Bafael  ChacoD,  June  29^  1883, offered  to  file  preemption  declara- 
tory statement  on  W.  J  SW.  J  Sec.  7  and  NW.  i  NW.  J  Sec.  18,  T.  33 
S.,  E.  G3  W.,  6th  P.  M.,  Colorado,  and  tendered  fees. 

The  register  refused  the  filing,  for  the  reason  that  the  land  was  in- 
cluded in  the  claim  of  Thomas  Leitensdorfer,  one  of  the  derivative 
claimants  under  the  Vigil  and  Saint  Train  grant,  his  office  having 
been  directed  to  allow  no  filings  or  entries  upon  lands  embraced  in  said 
claim. 

Appeal  w?i  taken  by  Mr.  Chacon  to  General  Land  Office  from  said 
refusal,  July  6, 1883. 

A  relinquishment  by  John  Hallum,  Josephine  Farnsworth,  and 
Thomas  Leitensdorfer  of  all  interests  in  the  land  in  question  to  the 
United  States,  dated  November  G,  1881,  accompanies  the  case. 

CASE  OF  JESUS  MA.  GARCIA— STATEMENT. 

March  18, 1882,  Jesus  Ma.  Garcia  made  application  to  enter,  under 
homestead  laws,  the  S.  J  NE.  i  Sec.  7  and  SW.  J  NW.  J  Sec.  8,  T.  33 
S.,  R.  63  W.,  6th  P.  M. 

Final  proof  having  been  made,  final  certificate  was  issued  March  22, 
1882,  and  afterwards  case  <<  suspended  for  conflict  with  Leitensdorfer 
claim." 

CASE  OF  BICHABB  DE  PALMA— STATEMENT. 

With  the  papers  in  the  Chacon  case  is  a  letter  firom  Bev.  Father 
Gubitosi  to  the  register  at  Pueblo,  and  letter  from  the  register  inclos- 
ing it  to  General  Land  Office,  from  which  it  appears  that  a  relinqnish- 
ment  from  Leitensdorfer  and  others  had  been  given  for  the  S.  ^  and 
NE.  i  SW.  i  Sec.  8,  T.  33  S.,  E.  €3  W. ;  that  said  relinquishment  was 
forwarded  to  said  office  January  16, 1882,  and  the  reverend  fieither  begs 
to  be  informed  of  the  cause  of  delay  <<  in  letting  Eichard  de  Palma  to 
make  his  application  for  patent." 

The  whole  of  sections  7, 8,  and  18,  in  which  are  the  several  subdivis- 
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ions  in  question  in  the  above  cases,  are  iticluded  in  the  Leitensdor/er  claim^ 
as  is  shown  by  the  plats  filed  with  the  register  and  receiver  designating 
the  land  claimed. 

Bnt  it  is  suggested  that  they  are  not  within  the  exterior  limits  of  the 
grant  to  Vigil  and  Saint  Vrain,  and  therefore  not  reserved  from  entry. 
It  is  therefore  necessary  to  examine  as  to  the  bonndaries  of  said  grant. 

Vigil  and  Saint  Vrain  petitioned  for  '<  the  land  embraced  within  the 
Huerfano,  Pisipa,  and  Gucbaras  Bivers,  to  their  junction  with  the  Ar- 
kansas and  Animas." 

The  grant  merely  directed  the  possession  referred  to  by  the  petition- 
ers to  be  given,  which  was  done  by  Jos6  Miguel  Sanchez,  justice  of  the 
peace,  who  designated  the  boundaries  of  the  land  granted,  as  follows : 

Commencing  on  the  line  (north  of  the  lands  of  Beaubien  and  Miran- 
da), at  1  league  east  of  the  Animas  Biver,  a  mound  was  erected ;  thence 
following  a  direct  line  to  the  Arkansas  Biver,  1  league  below  the  junc- 
tion of  the  Animas  and  the  Arkansas,  the  second  mound  was  erected 
on  the  banks  of  said  Arkansas  Biver;  and  following  up  the  Arkansas 
to  1^  league  below  the  junction  of  the  San  Oarlos  Biver,  the  third  mound 
was  erected;  thence  following  in  a  direct  line  to  the  south  until  it 
reaches  the  foot  of  the  first  mountain,  2  leagues  west  of  the  Huerfano 
Biver,  the  fourth  mound  was  erected;  and  continuing  in  a  direct  line 
to  the  top  of  the  mountain  to  the  source  of  the  aforementioned  Huer- 
fano, the  fifth  mound  was  erected;  and  following  the  summit  o  f  said 
mountain  in  an  easterly  direction  until  it  intersects  the  line  of  the  lands 
of  Miranda  and  Beaubien,  the  sixth  mound  was  erected;  from  thence 
following  the  dividing  line  of  the  lands  of  Miranda  and  Beaubien  in  an 
easterly  direction,  I  came  to  the  first  mound  which  was  erected.  Clos- 
ing here  the  boundaries  of  the  grant,  &c. 

A  diagram  or  sketch  of  the  Vigil  and  Saint  Vrain  grant,  understood 
to  have  been  made  by  Mr.  Dallas,  chief  of  the  surveying  division  of  the 
General  Land  Office,  in  1872,  is  found  in  that  division.  As  the  south 
line  of  the  grant  is  located  upon  that  diagram,  T.  33  S.,  B.  63  W.,  in 
which  the  subdivisions  in  question  are  situated,  is  not  included  within 
the  exterior  limits  of  the  grant. 

But  it  will  be  seen  by  the  description  in  the  act  of  juridical  posses- 
sion given  above  that  the  south  boundary  of  Vigil  and  Saint  Vrain  is 
the  north  line  of  Beaubien  and  Miranda ;  and  connecting  that  line,  as 
located  on  the  official  map  of  Kew  Mexico  in  this  office,  with  the  east 
boundary  on  Mr.  Dallas's  sketch,  the  whole  of  T.  33  aforesaid  is  included 
within  said  limits. 

The  Beaubien  and  Miranda  grant  was  not  officially  located  until  May 
19, 1879.  The  survey,  which  was  finally  approved  and  patented,  was 
made  in  September  and  October,  1877,  and  approved  by  the  surveyor- 
general  and  returned  to  this  office  December  20, 1878.  At  the  time, 
therefore,  when  Mr.  Dallas  made  his  sketch,  he  had  nothing  to  guide 
him  as  to  the  true  location  of  the  southern  boundary,  and  indicated  it 
by  an  arbitrary  line,  which  does  not  conform  to  the  boundary  as  offi- 
dklly  determined. 
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It  being  settled  that  these  lands  are  within  the  exterior  boundaries 
of  said  grant,  the  next  question  to  be  considered  is  the  effect  of  the 
relinquishments  referred  to. 

It  had  been  the  uniform  practice  of  the  General  Land  Office  to  accept 
relinquishments  until  the  ownership  of  the  Leitensdorfer  claim  became 
complicated,  and  for  that  reason,  in  a  decision  dated  June  27, 1883,  to 
the  register  and  receiver  at  Pueblo,  Colo.,  which  is  pending  on  appeal  in 
the  Department,  the  practice  was  discontinued.  From  the  evidence 
produced  it  was  held  in  said  decision  that — 

In  form  Mrs.  King  was  the  purchaser  of  the  whole  interest;  but  in 
the  deposition  of  Mrs.  Famsworth,  introduced  on  the  part  of  the  motion, 
in  which  she  deposed  that  she  held  nine-sixteentbs  of  the  claim  in  trust 
for  Leitensdorfer,  she  also  deposed  that  Hallum  conveyed  a  small  in- 
terest therein  to  John  F.  Darby,  which  interest  she  bought  in  her  own 
right,  and  then  held  in  her  own  right ;  and  the  deed  introduced  on  the  part 
of  Leitensdorfer  shows  conveyance  by  Hallum  to  Mrs*  Famsworth, 
without  reserve  or  condition,  after  the  date  of  said  deposition,  of  an 
undivided  twelfth  interest  in  the  claim. 

If  the  action  of  the  General  Land  Office  is  to  control,  these  relin- 
quishments will  not  be  accepted. 

From  the  foregoing  it  would  thus  appear  that  these  cases  can  only  be 
passed  upon  the  theory  that  the  Leitensdorfer  claim  stands  finally  re- 
jected so  far  as  executive  action  goes. 

What  are  the  facts  in  this  respect  t 

Several  of  the  derivative  claimants  under  Vigil  and  Saint  Train, 
Leitensdorfer  being  one,  appealed  fh>m  the  decision  of  the  register  and 
receiver  upon  their  claims.  The  General  Land  Office  entertained  the 
appeal  against  objection  by  Oraig,  one  of  said  claimants,  and  on  appeal 
to  the  Department  its  decision  was  sustained. 

Craig  then  made  application  to  the  President,  who,  upon  the  opinion 
of  the  Attorney-General  that  the  decisions  of  the  register  and  receiver 
iu  those  cases  were  final,  directed  that  evidence  of  title,  upon  the  award 
to  Craig,  should  be  issued  to  him,  notwithstanding  the  appeal  there- 
from, which  was  accordingly  done.  This  being  regarded  as  an  authori- 
tative denial  of  the  jurisdiction  of  the  Land  Office  and  the  Department 
over  said  appeals,  no  action  has  since  been  taken  by  either  in  regard  to 
tbem. 

Afterward,  in  a  suit  by  Leitensdorfer  against  Craig  to  set  aside  tiie 
award  to  the  latter,  the  United  States  circuit  court  for  the  district  of 
Colorado  held,  in  opposition  to  the  opinion  of  the  Attorney-General, 
that  the  decisions  of  the  register  and  receiver  upon  the  derivative  claims 
aforesaid  were  subject  to  appeal  to  this  Department.  The  decree  in 
which  this  decision  is  embraced  has  been  taken  on  appeal  to  ^e 
Supreme  Court  of  the  United  States,  and  is  pendmg,  undecided.  The 
order  of  the  President  is  still  in  force,  and  the  claim  of  Leitensdorfer, 
therefore,  stands  finally  rejected. 

The  Leitensdorfer  claim  was  rejected  by  the  register  and  receiver. 
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Appeals  wero  taken  to  the  Department,  and  the  Attorney-General 
determined  that  the  finding  of  the  register  and  receiver  was  final,  and 
by  order  of  the  President  this  was  held  to  be  the  law  of  the  Depart- 
ment. This  appears  to  conclude  the  Department  as  it  now  stands,  and 
the  tracts  ontside  of  the  limits  of  lands  allowed  by  the  register  and 
receiver  ought  to  be  treated  as  public  lands.  You  will  therefore  allow 
entry  and  issue  patents  in  accordance  with  this  view  of  the  case,  and 
the  parties  herein  named  should  be  allowed  to  file  and  make  final 
proof. 

The  opinion  herein  expressed  shall  only  be  considered  as  applying  to 
the  three  cases  under  consideration,  so  far  as  the  Leitensdorfer  claim 
may  have  a  bearing  upon  them.  All  similar  cases  will  be  considered 
upon  their  own  merits. 


Vn.— FIHAL  PBOOF. 

INTEBVENING  ADVERSE  BIGHT. 

Lttnney  V.  Darnell. 

A  pie-emptor  who  foils  to  make  final  proof  within  the  time  prescribed  by  law  loeei 
his  right  to  do  so  after  a  valid  adverse  tlmber-caltnre  claim  intervenes. 

Acting  Secretary  Joslyn  to  Commissioner  MoFarlandj  July  25, 1883. 

I  have  considered  the  appeal  of  William  Darnell  from  your  decision 
of  June  3, 1882,  in  the  case  of  Lunney  v.  Darnell,  canceling  his  timber- 
culture  entry,  No.  1385,  Grand  Forks  district,  Dakota. 

It  appears  that  Lunney  filed  declaratory  statement  No.  3988,  May  4, 
1879,  alleging  settlement  on  the  tract  in  question  April  6, 1879,  and  gave 
notice,  January  30, 1882,  that  he  would  make  final  proof  April  8, 1882. 
Darnell  made  final  entry  January  13, 1882. 

Lunney  having  failed  to  make  final  proof  within  the  period  required 
by  law,  and  an  adverse  right  having  intervened  and  been  properly  as* 
serted,  lost  his  right  to  complete  the  entry.  (Johnson  v.  Towsley,  13 
Wallace,  p.  90.) 

I  refer  you  to  the  case  of  Molyneux  v.  Young  (0.  L.  O.,  Oct.,  1880), 
which  decides  the  points  involved  herein. 

Your  decision  is  reversed. 
46311,0 38 
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t^OTICE^SECOND  CONTEST  NOT  ALLOWED^DECISION  IN  TROY  v.  SOUTH. 
ERN PACIFIC  BAILBOAD  COMPANY  CONSTBOED. 

MOOEE  V.  HOENEB. 

Althongh  a  pre-emptor's  notice  of  final  proof  is  an  invitation  to  all  persons,  with  or 
without  interest,  to  object  to  the  entry,  it  cannot  operate  to  renew  a  controversy 
settled  by  formal  decision  of  the  Land  Department.  The  decision  in  the  Troy 
case  held  only  that  a  defeated  party  might  so  far  follow  it  as  to  see  that  the  ruling 
of  the  Interior  Department  was  enforced  by  the  Commissioner  of  the  General 
Land  Office,  and  execated  as  ordered,  and  not  otherwise.  It  did  not  authorize  a 
new  hearing  on  matters  once  determined. 

Secretary  Teller  to  Commissioner  McFarlandy  December  10, 1883. 

On  February  6, 1883,  on  appeal  by  Horuer,  I  affirmed  your  dedsion 
of  October  15, 1881,  in  the  case  of  Robert  S.  Moore  v.  John  W.  Homer, 
involving  the  SB.  i  of  the  SB.  }  of  Sec.  10,  T.  49,  R.  4  E.,  Lake  City, 
Colo.,  and  awarded  the  tract  to  Moore,  subject  to  his  showing  com- 
pliance with  the  pre-emption  law  on  his  final  proof.  This  decision  in- 
volved the  merits  of  the  controversy  between  the  parties  and  settled 
the  litigated  questions.  Moore  then  gave  notice  of  his  intention  to  make 
final  proof  on  May  1  following,  which  he  did,  and  on  the  same  day 
Horner  filed  a  protest  against  allowance  of  Moore's  entry  upon  sub. 
stantially  the  same  grounds  involved  in  the  decided  contest,  and  asked 
a  hearing  thereon.  The  local  officers  refused  to  entertain  either  the  pro- 
test or  the  motion  for  hearing,  on  the  ground  that  my  decision  of  Feb- 
ruary 6  determined  the  controversy  in  favor  of  Moore,  and  that  Horner 
had  no  rights  as  a  contestant.  Horner  appealed  from  this  ruling,  and 
on  July  S  following  you  affirmed  their  decision,  but  August  10  reversed 
it,  holding  that  under  my  ruling  of  June  21,  1883,  in  the  case  of  Troy  v. 
Southern  Pacific  Eailroad  Company  (Copp,  July,  1883),  Horner  had  a 
right  to  be  heard  on  the  question  of  Moore's  compliance  with  the  law, 
to  cross-examine  his  witnesses,  and  to  introduce  counter-proof ;  in  other 
words,  that  he  might  reopen  the  litigation  and  try  his  case  a  second 
time.  Moore  appealed  therefrom.  You  rejected  his  appeal,  and  he 
applied  for  a  certification  of  the  papers  to  this  Department,  under 
practice  rules  83  and  84,  which  was  granted. 

My  decision  of  February  6  found,  after  full  consideration  of  the  testi- 
mony, that  Moore  was  a  settler  on  the  land  involved  and  entitled  to 
entry  thereof,  subject  to  his  final  proof,  and  that  Horner's  subsequent 
location  of  Valentine  scrip  on  the  same  tract,  was  not  authorized  by  the 
act  of  April  5, 1872.  (17  Stat.,  649.)  The  rights  of  the  parties  were 
thereby  determined,  and  Horner  became  a  stranger  to  the  case,  without 
the  rights  of  a  contestant,  and  with  no  greater  legal  interest  than  that 
of  any  other  person ;  and  although  a  pre-emptor's  notice  of  final  proof 
is  an  invitation  to  all  persons,  whether  with  or  without  interest,  to  ob- 
ject to  the  entry,  it  cannot  operate  to  renew  a  controversy  settled  by 
formal  decision  of  this  Department,  nor  i:}  such  the  fair  construction  of 
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tbe  ruling  in  the  case  of  Troy.  That  case  held  only  that  a  defeated 
party  might  so  for  follow  it  as  to  see  that  the  ruling  of  this  Department 
was  enforced  by  the  Commissioner  of  the  Gfineral  Land  Office  and  exe- 
cated  as  ordered,  and  not  otherwise,  bat  it  did  not  authorize  a  new 
hearing  upon  matters  once  determined. 

I  am  of  the  opinion  that  after  my  decision  against  Horner,  and  he 
becamea  stranger  to  the  record,  he  was  without  the  right  of  appeal  from 
the  decision  of  the  local  officers  refusing  to  entertain  his  protest  and 
to  grant  him  a  hearing  on  matters  once  determined,  and  that  the  ap- 
peal being  thus  improperly  allowed,  your  decision  thereon  and  any 
Rubsequent  proceeding  based  thereon  were  without  legal  effect. 

The  case  is  also  res  judicata  under  the  general  doctrine  that  a  decision 
by  a  competent  tribunal  reaches  not  only  the  points  upon  which  de- 
cision was  actually  required  under  the  issue  between  the  parties,  but 
any  point  which  properly  belonged  to  the  issue  which  the  parties  might 
by  reasonable  diligence  have  litigated.  Said  Ohief  Justice  Shaw  (Greene 
r.  Greene,  2  Gray,  361),  <<  where  the  same  matter  has  been  actually 
tried,  or  so  in  issue  that  it  might  have  been  tried,  it  is  not  again  ad- 
missible."  (See  also  Gould  v.  E.  B.  Co.,  1  Otto,  626 ;  U.  S.  v.  Flint,  4 
Sawyer,  42;  and  U.  S.  r.  Throckmorton,  8  Otto,  61). 

The  merits  of  the  controversy  between  these  parties  having  been  once 
considered  and  adjudicated,  and  Moore  having  made  satisfactory  final 
proof,  the  case  cannot  be  reopened  under  Horner's  protest  and  applica- 
tion for  further  hearing,  but  Moore  must  be  allowed  to  enter  the  tract 
in  dispute. 


INSTRUCTIONS— ADVERSE  CLAIMS. 

Action  to  be  taken  by  parties  seeking  to  make  proof  on  pre-emption  claims,  where 
there  are  adverse  claims  of  record. 

dyiMnisswner  McFarland  to  register  and  receiver^  Olympia^  Wasli.^  Decent 

her  22, 1883. 

Gentlemen  :  In  your  letter  of  the  5th  instant  you  ask  to  be  in- 
structed upon  the  following  point,  to  wit :  Where  a  preemptor  or  home- 
steader presents  his  notice  of  intention  to  make  final  proof  upon  his 
claim,  and  an  examination  of  the  records  discloses  the  fact  that  there 
exists  upon  the  same  tract  an  uncanceled  homestead  entry  or  declar<a- 
tory  statement,  is  it  necessary  for  the  party  thus  seeking  to  make  final 
proof  to  give  other  notice  to  such  adverse  claimant  than  the  ordinary 
notice  of  his  intention  to  make  final  proof;  or,  should  such  pre-emptor 
or  homesteader  be  required  to  clear  the  record  of  any  adverse  claim  by 
procuring  the  relinquishment  of  same,  or  by  filing  contest  affidavit,  &ct 

In  reply  I  have  to  state  that  the  form  of  action  will  depend  entirely 
apon  the  record  status  of  the  respective  claims. 
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If  the  record  shows  that  the  party  applying  to  make  proof  has  priority 
in  the  matter  of  the  inception  of  his  claim,  his  method  orprocedore  is 
regulated  by  the  act  of  March  3, 1879,  and  the  instractions  thereunder. 
(See  Genersd  Circular,  October  1, 1880.) 

A  prior  adverse  claimant  of  record  is  not  bound  to  take  notice  of  the 
application  of  another  party  to  make  proof.  The  time  within  which  he 
is  required  to  make  proof  is  fixed  by  law,  and  the  only  action  of  an  ad- 
verse claimant  of  which  he  is  bound  to  take  notice  is  one  impeaching 
the  merits  of  his  claim — ^his  good  faith  in  compliance  with  the  require- 
ments of  the  law ;  and  said  action  is  regulated  by  the  act  of  June  3, 
1878,  and  the  rales  of  practice  in  relation  to  contests.  (See  Bules  of 
Practice,  pp.  1,  2.) 


NOTICE— HEARING— EIGHT  OF  ADVERSE  PARTY. 

HouGE  V.  Tbemain. 

Pablicfttion  of  notice  of  intention  to  make  proof  is  invitation  to  aU  penonSj  whether 
with  or  without  interest,  to  appear  and  contest  entry. 

Commissioner  McFarland  to  register  and  receiver ,  Mitchellj  JDak.j  January 

15, 1884. 

Gentlemen  :  The  records  of  this  office  show  that  Matilda  O.  Hoage 
filed  declaratory  statement  Ko.  15,659  October  24,  settlement  October 
20, 1881,  for  the  NE.  ^  Sec.  33, 105,  58 ;  that  she  made  cash  entry  No. 
7,234  for  said  tract  May  29, 1882. 

William  D.  Tremain  made  homestead  entry  Ko.  18,771  MaK:h  30, 
1882,  embracing  the  same  land.  April  24, 1882,  Hou^e  filed  notice  of 
her  intention  to  offer  proof  and  payment  May  29  following,  which  notice 
was  published  the  usual  period,  and  specially  cited  Trenmin  to  appear 
at  the  time  and  place  mentioned  therein,  and  show  cause  why  her  entry 
should  not  be  allowed  and  his  homestead  entry  canceled  for  conflict 
with  the  declaratory  statement.  Tremain  appeared,  and  requested  in 
writing  the  privilege  of  cross-examining  Houge  and  hex  witnesses,  which 
request  you  denied.  From  your  action  Tremain  appealed.  It  has  been 
repeatedly  held  by  the  Department  that  ^^  a  pre-emptor's  notice  of  final 
proof  is  an  invitation  to  all  persons,  whether  with  or  without  interest, 
to  object  to  the  entry.  (Manderfield  and  O'Connor  v.  McEinsey;  The 
Beporter,  August,  1883,  225 ;  Moore  v.  Homer,  decided  December  10, 
1883.) 

It  was  competent,  therefore,  for  Tremain  to  make  his  objection  either 
by  cross-examining  Houge  and  her  witnesses,  or  by  introducing  counter- 
proof,  or  both.  Nor  was  it  proper  for  you  to  allow  Houge's  entry  under 
the  circumstances  of  this  case. 

Tremain's  appeal  is  sustained;  and  you  will  appoint  a  time  and  place 
for  a  hearing,  with  notice  to  both  parties.    Transmit  the  testimony 
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taken,  with  your  joint  opinion  thereon.    Honge's  entry  is  saspeniled, 
awaiting  the  final  determination  of  the  case. 

Under  date  of  August  6, 1883,  Edward  Devy,  esq.,  of  Mitchell,  Dak., 
inquired  why  patent  does  not  issne  on  Houge's  entry.  Please  inform 
him  of  the  contents  Of  this  letter  as  the  reason. 


good  faith-^decision  in  atherton  v.  fowleb. 

Dickson  v.  Sohlateb. 

Notwithstanding  failure  to  properly  apply  for  the  land  involved,  the  Supreme  Court 
decidon  in  Atherton  v.  Fowler  is  held  to  protect  Dickson's  rights. 

Acting  Secretary  Joslyn  to  Commissioner  MeFarlandj  March  19,  1884. 

I  have  considered  the  case  of  J.  E.  Dickson  v.  Gervais  Schlater,  in- 
volving lot  1  of  Sec.  7,  and  lots  1  and  2  of  Sec.  8,  T.  26  S.,  B.  37  B., 
Gainesville,  Fla.,  on  appeal  from  your  decision  of  November  8, 1883, 
adverse  to  the  latter. 

Dickson,  on  the  15th  of  March,  1883,  presented  his  pre-emption  de- 
claratory statement  for  the  tracts  described,  alleging  settlement  January 
1, 1883. 

On  January  G,  1883,  one  Enoch  Bolles  had  filed  homestead  applica- 
tion for  the  same  tracts.  The  local  office  rejected  Dickson's  preemption 
filing,  for  the  reason  that  it  was  not  made  within  the  statutory  i>eriod 
of  thirty  days  after  settlement,  and  because  at  the  date  of  filing  there 
existed  an  adverse  claim  to  the  land.  The  adverse  claim  (which  was 
BoUes's  homestead  entry)  was  canceled  for  relinquishment  April  23, 
1883,  and  on  the  same  day  Gervais  Schlater,  the  appellant,  made  home- 
stead entry  for  the  land.  Subsequently  Dickson  filed  in  the  local  office 
an  affidavit  setting  forth  that  he  settled  on  the  tract  in  question  in  July, 
1881 ;  that  he  has  erected  a  dwelling-house  and  made  other  valuable 
improvements,  such  as  clearing  ground  and  planting  orange  trees  and 
pine- apple  plants  ]  that  he  has  resided  on  said  tract  ever  since  his  set- 
tlement in  1881 ;  that  he  made  application  to  enter  under  the  home- 
stead laws,  tendering  fees,  but  was  refused,  on  the  ground  that  the  land 
was  not  then  subject  to  homestead  or  preemption ;  that  as  soon  as  he 
ascertained  that  it  was  subject  to  entry  he  applied  to  file  his  declaratory 
statement,  belie>ing  that  as  an  actual  settler  his  claim  would  relate 
back  so  as  to  take  effect  when  the  land  became  subject  to  entry,  which 
was  December  14, 1882. 

He  also  claims  that  whatever  of  objection  there  may  have  been  to  his 
filing  because  of  BoUes's  homestead  application  having  been  filed  be- 
fore he  presented  bis  declaratory  statement,  such  objection  was  removed 
by  the  cancellation  of  Bolles's  entry,  and  his  declaratory  statement 
should  then  have  been  recognized. 

He  further  avers  that  his  claim  has  been  recognized  by  the  local 
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authorities  to  the  extent  of  exacting  taxes  oa  his  improvementSy  which 
taxes  he  has  paid.  His  petition,  containing  the  foregoing  averments, 
which  are  fully  corroborated,  and  praying  that  he  be  allowed  to  sub- 
stantiate his  claim  and  secure  the  land  which  he  has  selected  and  occu- 
pied as  his  home,  was  by  the  register  and  receiver  forwarded  to  your 
ofSce,  with  their  joint  opinion  that  relief  sliould  be  granted  the  peti- 
tioner. 

You  considered  the  case  not  as  on  appeal,  the  petition  not  having 
been  filed  within  the  time  prescribed  by  the  rules  of  practice  relative 
to  appeals,  but  as  one  involving  rights  which  were  entitled  to  attention 
and  consideration,  even  though  tardily  asserted.  Upon  a  full  exami- 
nation of  the  case  you  find  that  the  petitioner  had  a  home  and  valuable 
improvements  upon  the  land  long  before  any  adverse  claim  attached, 
and  that  his  good  faith  was  in  a  measure  evinced  by  his  homestead  ap- 
plication, which  could  not  be  accepted  because  presented  before  the 
tracts  were  subject  to  entry ;  and  in  view  of  all  the  facts  and  circum- 
stances, including  the  good  faith  of  the  petitioner  on  the  one  hand  and 
the  apparent  want  of  good  faith  of  the  homestead  applicant  on  the 
other,  you  conclude  that  Dickson's  filing  should  be  allowed  as  of  the 
date  of  presentation,  and  you  have  given  directions  accordingly.  It  is 
from  this  finding  and  conclusion  that  the  appeal  is  brought. 

Upon  a  careful  consideration  of  the  case  in  all  its  phases,  I  am  con- 
vinced that  your  decision  is  correct  and  your  action  proper.  Under  the 
rule  laid  down  by  the  Supreme  Court  in  the  case  of  Atherton  v.  Fowler 
(96  U.  S.,  513)  Dickson  undoubtedly  had  the  superior  right  to  the  land 
by  reason  of  his  settlement,  continued  occupancy,  and  improvements. 
Your  decision  is  afOrmed. 


VIII.— POBFEITUBE. 

FBAUD'-PAYMENT  BY  SCBIP—EMPATHJSNT. 

E.  F.  Pettigeew  ET  AL. 

Where  a  pre-emptor  swears  falsely,  and  his  entry  is  oanoeled  becanse  of  frand,  the 
Supreme  Court  scrip  nsed  in  payment  of  his  claim  is  forfeited,  and  cannot  be  re- 
tnmed  even  to  innocent  yendees  of  the  claimant. 

Commissioner  MoFarland  to  Drummond  dk  Bradford,  Washingtouy  D.  (7., 

August  8, 1883. 

I  have  considered  the  application  filed  by  you,  as  attorneys  for  B.  F. 
Pettigrew  and  Thos.  N".  Brown,  for  return  of  Supreme  Court  scrip, 
Nos.  154  and  155,  located  March  19, 1880,  by  Charles  Curtis,  u^on  the 
NE.  4  Sec.  28,  T.  Ill,  E.  b%  Dakota.  Said  locations  were  canceled  by 
this  office  February  10, 1883,  on  the  ground  that  the  pre  emptor's  affl 
davits  and  testimony  were  f^lse  and  fraudulent. 
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Sec.  2262  Bevised  Statutes  provides  in  substance  that  if  any  person 
making  oath,  as  therein  provided,  swears  falsely  in  the  premises,  he 
shall  forfeit  the  money  which  he  may  have  paid  for  such  land,  and  all 
right  and  title  to  the  same. 

You  insist  that  said  scrip  cannot  be  declared  forfeited  under  said  sec- 
tion, as  the  same  is  not  money  within  the  meaning  thereof. 

Said  scrip  was  issued  by  this  office  pursuant  to  the  decrees  of  the  Su- 
preme Court,  where  it  has  been  adjudged  that  the  United  States  has 
sold  as  public  lands  or  otherwise  appropriated  lands  covered  by  grants 
to  individuals;  and,  by  act  of  January  28, 1879  (20  Stat.,  274),  is  re- 
quired to  "  be  received  from  actual  settlers  only,  in  payment  of  pre- 
emption claims  or  in  commutation  of  homestead  claims  in  the  same 
manner  and  to  the  same  extent  as  is  now  authorized  by  law  in  cases  of 
military  bounty  land  warrants." 

Section  2277  Bevised  Statutes  provides  that  '^  all  warrants  for  mili- 
tary bounty  lands  which  are  issued  under  any  law  of  the  United  States 
shall  be  received  in  payment  of  pre-emption  rights  at  the  rate  of  $1.25 
per  acre  for  the  quantity  of  land  therein  specified,  but  where  the  land 
is  rated  at  $1.25  per  acre,  and  does  not  exceed  the  area  specified  in  the 
warrant,  it  must  be  taken  in  full  satisfaction  thereof." 

I  am  inclined  to  the  opinion  that  for  the  purpose  of  making  payment 
for  a  pre-emption  or  commuted  homestead  claim,  such  scrip  is  money 
within  the  meaning  of  Sec.  2262.  The  language  used  in  the  act  is, 
"  shall  be  received  in  payment    •    •  .  •    at  the  rate  of  $1.26  per  acre." 

Under  the  pre  emption  law,  land  might  be  entered  upon  the  payment 
of  a  price.    (Sec.  2259,  Rev.  Stat.) 

Price  without  further  explanatory  words  means  money. 

Money  has  been  defined  to  mean  a  legal  tender,  so  made  by  law. 

This  scrip  was  made  receivable  in  payment  for  lands  in  pre-emption 
cases  at  the  price  of  $1.25  per  acre;  it  possessed  all  the  attributes  of  a 
legal  tender  for  this  purpose.    It  was  the  price  of  the  land. 

It  would  seem,  therefore,  that  whenever  a  given  thing  is  by  law  made 
receivable  in  payment  for  lands  at  a  stated  price,  the  consideration  is 
the  equivalent  of  money  within  the  meaning  of  the  statute,  and  that  if 
the  entry  is  fraudulent  the  consideration  is  forfeited.  It  is  certain  that 
the  reason  of  the  law  is  as  strong  in  one  case  as  in  the  other. 

You  also  urge  that  Pettigrew  and  Brown  are  innocent  purchasers, 
<*  and  as  such  were  undoubtedly  exempt  from  either  a  forfeiture  of  the 
land  or  the  scrip." 

In  this  you  err.  The  doctrine  of  <^  bona  fide  purchaser  "  does  not  ap> 
p]y  to  one  who  purchases  of  a  pre-emptor  before  patent  issues.  The 
rule  ^^ caveat  emptor^  is  particularly  applicable;  and  if  the  entries  are 
fraudulent  or  void,  the  purchasers  acquire  nothing. 

They  take  no  better  title  than  their  vendors  have,  and  this  Depart- 
ment has  full  authority  to  cancel  their  entries  for  invalidity  or  fraud. 
They  purchase  only  an  equity^  and  must  abide  the  disposition  made  of 
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the  cases  by  this  Department.    (Whittaker  ex  rel.  v,  Soathern  Pacific 
B.  B.,  Ooppy  1882,  y.  2,  p.  924,  and  authorities  there  cited.) 

The  application  is  denied,  subject  to  appeal  within  the  nsaal  time. 

Affirmed  by  Secretary ^  May  9, 1884. 


IX.— HABBIED  WOltAV. 

divoece-bemabeiage. 
Underwood  ».  Eyes. 

The  marriage  of  the  llefendant  to  the  man  from  whom  she  had  preyioiuly  heen  di- 
Yoroed  ib  held  to  he  valid  under  the  Dakota  code.  As  a  married  woman  she 
caniiot  enter  the  land  in  question. 

Secretary  Teller  to  Commissioner  McFarlandy  November  6, 1883. 

I  have  examined  the  case  of  Solomon  S.  Underwood  v.  Clara  Eves, 
involving  the  SW.  J  of  Sec.  6,  T.  122  K,  R.  46  W.,  Benson,  Minn.,  on 
appeal  from  your  decision  of  September  18, 1882,  awarding  the  land  to 
Underwood. 

The  tract  was  formerly  covered  by  homestead  entry  S*o.  8,457,  which 
was  contested  by  Underwood  January  16, 1880,  relinquishment  made 
and  filed,  and  by  reason  thereof  entry  canceled  May  31, 1880,  and  noted 
on  records  of  local  office  June  9,  same  year. 

Underwood  filed  declaratory  statement  Ko.  7,538,  for  the  tract,  June 
17,  alleging  settlement  June  15, 1880 ;  and  Olara  Eves  filed  declaratory 
statement  No.  7,539,  June  19,  alleging  settlement  June  9, 1880. 

September  14, 1881,  both  parties,  pursuant  to  notice,  appeared  and 
gave  testimony,  from  which  I  find  the  following  facts: 

Underwood  made  claim  as  contestant  under  the  act  of  May  14, 1880. 
He  settled  upon  the  land  June  16, 1880.  He  built  a  good  frame  house, 
24  feet  square,  worth  about  $300,  and  moved  into  it,  with  his  wife  and 
children,  July  9, 1880.  July  31  he  went  to  Long  Lake  to  harvest  some 
crops  he  had  there.  He  took  his  family,  but  left  his  household  goods  in  the 
house.  He  returned  August  21,  with  his  wife,  but  they  left  again,  Au- 
gust 23,  to  stack  the  grain  at  Long  Lake.  They  returned  to  the  claim 
September  14  or  15,  and  Underwood  put  up  some  twenty  tons  of  hay 
for  the  winter.  October  6  he  went  to  Long  Lake  to  do  thrashing.  His 
wife  accompanied  him  at  this  time,  because  she  feared  to  remain  at  the 
house  in  the  absence  of  her  husband  on  account  of  violent  language 
and  threats  affecting  her,  made  by  Frank  Eves,  husband  (t)  of  said 
Clara  Eves.  The  family  again  returned  to  the  claim  about  the  15th  of 
October,  at  which  time  they  found  that  the  house  had  been  broken  open 
and  the  greater  part  of  the  furniture  and  household  goods  removed. 
Underwood  and  family  again  went  to  Lon  g  Lake  to  complete  the  thrashing. 
While  so  absent  said  Frank  Eves,  on  October  24,  moved  his  famly  into 
Underwood's  house  on  the  claim,  and  on  the  26th  day  of  Novemberi 
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1880,  moved  the  hoase  on  the  section  line  between  Sees.  5  and  8,  leaving 
one-half  of  it  standing  upon  the  land  in  qnestion,  and  continued  to 
occupy  it,  with  said  Clara  Eves.  Underwood  did  not  cultivate  the  land 
or  do  any  breaking  except  for  the  purpose  of  a  fire  guard. 

Olara  Eves  is  about  thirty  years  of  age.  She  was  married  to  Frank 
Eves  some  five  years  before  this  contest.  By  such  marriage  there  was 
one  child.  About  three  years  after  the  marriage,  and  the  fall  before 
she  filed  for  the  land  in  question,  she  obtained  a  divorce  in  the  State 
of  Minnesota.  A  copy  of  the  decree  is  attached  to  the  testimony  as  an 
exhibit,  but  does  not  state  the  ground  of  the  divorce.  "So  defense  was 
interposed.  Immediately  upon  its  being  granted,  Clara,  according  to 
her  own  testimony,  hired  out  to  Frank,  and  the  domestic  relation  changed 
from  that  of  husband  and  wife  to  that  of  master  and  servant;  and  they, 
with  their  child,  which  had  been  decreed  to  the  mother,  continued  to 
occupy  the  same  domicile.  On  the  10th  day  of  June,  1881,  Frank  and 
Clara,  being  within  a  convenient  distance  of  Dakota  Territory,  went 
there  and  executed  a  brief  written  agreement,  which  they  made  oath  to 
before  a  notary  public,  reciting  <<  that  they  are  of  sufficient  age  and 
capable  of  contracting  marriage,  and  that  they  will  have  each  other 
for  husband  and  wife,  forl)etter  and  worse,  and  nothing  but  death  shall 
part  them."  They  then  resumed  the  relation  of  husband  and  wife  until 
the  wife,  as  she  claims,  was  advised  by  a  lawyer  that  the  contract  of 
marriage  made  in  Dakota  was  not  valid,  because  it  was  Inade  before  a 
notary  public :  and  thereupon  they  again  assumed  the  relation  of  master 
and  servant  At  the  time  of  making  the  marriage  contract  in  Dakota 
Clara  had  been  indicted  in  Minnesota  <'  for  cohabiting  with  Frank  Eves 
as  his  wife  without  a  marriage."  During  the  whole  period  of  these  dif- 
ferent  phases  of  the  domestic  conditions  there  seems  to  have  existed  the 
most  friendly  relation  between  the  parties,  and  both  the  testimony  and 
the  record  made  by  the  register  and  receiver,  during  the  somewhat  pro. 
tracted  trial  in  this  case,  show  that  she  was  most  subservient  to  the 
wishes  of  her  husband  and  employer. 

She  claims  that  she  is  unmarried  and  the  head  of  a  family,  and  there- 
fore a  qualified  pre-emptor,  because  of  the  invalidity  of  the  Dakota 
contract. 

The  civil  code  of  Dakota  provides  that  marriage  may  be  solemnized 
before  a  justice  of  the  supreme  court,  judge  of  probate  court,  justice  of 
peace,  a  mayor,  minister  or  priest  of  any  denomination ;  but  solemniza- 
tion is  not  necessary  to  the  validity  of  a  marriage  contract.  Section 
«  34  of  Part  m  declares  that  *<  marriage  is  a  personal  relation  arising 
out  of  a  civil  contract,  to  which  the  consent  of  parties  capable  of  mak- 
ing it  is  necessary.  Consent  alone  will  not  constitute  marriage;  it 
must  be  followed  by  a  solemnization  or  by  a  mutual  assumption  of  mar* 
ital  rights,  duties,  or  obligations.^  And  section  35  provides  that  ^<  con- 
sent to,  and  subsequent  consummation  of,  marriage  may  be  manifested 
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in  any  form,  and  may  be  proved  under  the  same  general  rules  of  evidence 
as  facts  in  other  cases.^ 

In  this  case  consent  is  sufELciently  manifest  by  the  instrument  exe- 
cuted before  the  notary  public,  and  the  consummation  abundantly 
proved,  if,  indeed,  under  the  circumstances  any  direct  proof  upon  that 
question  were  necessary.  Without  considering  the  question  whether 
the  remarriage  was  valid  at  common  law,  as  found  by  yoa,  I  think  it 
was  valid  under  the  Dakota  code. 

The  evidence  discloses  that  Frank  Eves  was  attempting  to  obtain  in 
his  own  right  more  land  than  he  was  entitled  to  under  the  settlement 
laws ;  and  although  there  is  no  direct  proof  upon  the  subject,  the  whole 
case  leads  to  an  almost  irresistible  conclusion  that  the  divorce  was  a 
part  of  the  scheme  to  obtain  more  land  by  means  of  his  wife.  The  re- 
marriage in  Dakota  is  strongly  suggestive  that  it  constituted  the  best 
defense  to  the  pending  indictment  in  Minnesota. 

The  residence  of  Clara  Eves  upon  the  tract  in  question  was  not  in 
good  faith.  She  made  a  pretense  of  occupying  a  shanty  situate  on  the 
land  near  her  husband's  claim,  but  she  had  no  stove  or  means  of  cook- 
ing there,  and  for  seven  months  of  the  colder  season  following  her 
alleged  settlement  she  lived  in  the  house  with  Frank  Eves,  where  all 
the  time  between  the  marriages  she  was  acting  in  the  capacity  of  a 
servant.  After  the  Underwood  house  was  moved  so  that  it  stood  partly 
upon  the  land  claimed  by  each,  it  became  the  residence  of  both.  When 
Frank  was  obliged  to  relinquish  his  homestead  claim  because  of  having 
made  another  in  Wisconsin,  Clara  entered  it  as  a  homestead  in  her  own 
right,  which  act  was  inconsistent  with  the  good  faith  of  her  residence 
upon  the  land  in  contention,  which  she  was  attempting  to  hold  at  the 
same  time. 

I  am  of  the  opinion  that  Clara  Eves  is  not  a  qualified  pre-emptor, 
and  that  her  residence  upon  the  land  was  not  sufficient  nor  in  good 
faith. 

The  register  and  receiver  were  of  the  opinion  that  Underwood's  resi* 
deuce  upon  the  land  was  not  sufficient  to  justify  awarding  the  land  to 
him.  His  good  faith  is,  however,  shown  by  initiating  the  contest,  upon 
the  successful  result  of  which  he  claimed  the  right  to  file,  by  building 
a  valuable  house,  and  by  establishing  and  making  repeated  attempts 
to  maintain  his  residence.  The  necessity  of  his  temporary  absence  to 
secure  his  crops  at  Long  Lake  is  not  disputed.  Frank  Eves  is  proved 
to  be  a  violent  man,  and  his  threats,  and  acts  connected  with  them,  al« 
though  resulting  in  no  personal  violence,  were  sufficient  to  intimidate 
Underwood  and  his  family,  and  to  afford  a  reasonable  excuse  for  not 
following  up  the  residence  which  he  had  established  in  good  £auth  and 
made  a  reasonable  effort  to  maintain.  I  therefore  concur  with  you  in 
awarding  the  land  to  him,  upon  future  compliance  with  law,  and  affirm 
your  decision. 
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X.— MHITABY  BESEBVATIOir. 

BELINQUISHMENT—DiaPOSAL  OF  LAND^ENTBIES—ACTS  OF  C0NGBE8S. 

FoET  Bbooke,  Florida. 

The  land  released  from  reservation  is,  by  act  of  August  18,  1856,  placed  in  control  of 
General  Land  Office  for  disposal. 

Manner  of  disposal  modified  by  act  of  July  2,  1864  (R.  S.,  2364) ;  minimum  price  to 
be  affixed,  &o. ;  and  act  of  August  3, 1846  (R.  S.,  2455),  empowering  and  requir- 
ing the  Commissioner  to  order  the  land  into  market  to  be  appraised  and  sold,  &c. 

It  is  not  subject  to  entry. 

OommUsioner  McFarland  to  registtr  and  receiver j  Oainesville^  Fla.^  De- 
cember 17, 1883. 

Gentlemen  :  The  several  applications  to  your  office  to  make  entries 
upon  the  land  lately  constituting  the  Fort  Brooke  military  reservation 
at  Tampa,  Fla.,  bring  the  status  of  said  land,  under  the  laws  applicable 
to  the  case,  before  me  for  consideration. 

The  reservation  mentioned  was  originally  established  by  Executive 
order  of  December  10, 1830,  covering  an  area  of  16  miles  square,  and 
after  various  modifications  and  reductions  the  remainder,  as  it  then 
stood,  containing  148.11  acres,  was  duly  relinquished  in  writing  by  the 
Secretary  of  War  to  the  Secretary  of  the  Interior,  January  4, 1883,  un- 
der the  act  of  August  18, 1856,  and  on  the  17th  of  March,  1883,  a  sub- 
division plat  of  the  relinquished  tract  was  sent  to  your  address,  with 
my  letter  of  that  date,  as  follows : 

Herewith  inclosed  I  transmit  for  the  files  of  your  office  an  approved 
diagram  of  the  subdivision  into  lots  of  the  late  Fort  Brooke  militarv 
reservation  in  Florida,  in  Sees.  18  and  19,  T.  29  S.,  B.  19  E.,and  Sec.  24, 
T.  29  S.,  E.  18  B.,  relinquished  by  the  Secretary  of  War  to  this  Depart- 
ment in  writing  under  date  of  January  4, 1883. 

The  plat  referred  to  was  received  at  your  office,  as  appears  by  your 
acknowledgment,  at  4.45  o'clock  p.  m.,  March  22, 1883. 

On  the  2d  of  April,  1883, 1  instructed  you  by  telegram  to  allow  no 
entries  upon  any  land  within  Fort  Brooke  military  reservation. 

The  following  is  the  clause  of  the  act  of  August  18, 1856  (11  Stat.,  87), 
above  referred  to,  which  relates  to  the  subject  under  consideration : 

That  all  public  lands  heretofore  reserved  for  military  purposes  in  the 
State  of  Florida,  which  said  lands,  in  the  opinion  of  the  Secretary  of 
War,  are  no  longer  useful  or  desired  for  such  purposes,  or  so  much 
thereof  as  said  Secretary  may  designate,  shall  be,  and  are  hereby,  placed 
under  the  control  of  the  General  Land  Office,  to  be  disposed  of  and  sold 
in  the  same  manner  and  under  the  same  regulations  as  other  public 
lands  of  the  United  States:  Provided^  That  said  lands  shall  not  be  so 
placed  under  the  control  of  said  General  Land  Office  until  said  opinion 
of  the  Secretary  of  War,  giving  his  consent,  communicated  to  the  Sec- 
retary of  the  Interior  in  writing,  shall  be  filed  and  recorded. 

The  6th  section  of  the  act  of  June  12, 1858  (11  Stat.,  336),  which  re- 
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pealed  '^  all  existing  laws  or  parts  of  laws  which  authorize  the  sale  of 
military  sites  which  are  or  may  become  useless  for  military  purposes," 
contained  the  following  exception : 

Provided  further^  That  the  provisions  of  the  act  of  August  eighteenth, 
eighteen  hundred  and  fifty-six,  relative  to  certain  reservations  in  the 
State  of  Florida,  shall  continue  in  force. 

The  act  of  August  18, 1856,  then  excepted  from  this  repealing  section, 
not  being  a  general  law,  but  limited  to  the  State  of  Florida,  and  so 
*'  local"  in  its  character,  was  excepted  from  the  general  repealing  clause 
of  the  Revised  Statutes  (Rev.  Stat.,  5596),  and  remains  in  force. 

It  is  shown  by  sections  2257,  2258,  and  2389  that  lands  constituting 
Government  reservations  are  not  subject  to  pre-emption  nor  to  location 
as  homesteads ;  and  by  the  laws  applicable  to  such  lands  they  are  re- 
garded as  a  distinct  class  of  the  public  lands  after  their  relinquismeiit 
from  reservation,  and  are  so  treated  in  proceedings  for  their  disposaL 
The  reason  for  this  distinction  is  apparent.  In  most  cases  the  reserva- 
tions are  in  situations  where  towns  and  settlements  grow  up  around 
them,  greatly  increasing  their  value  over  that  of  common  agricultural 
land,  the  latter  being  the  class  of  land  intended  to  be  opened  to  pre-emp- 
tion and  homestead  settlement. 

By  the  act  of  March  3, 1819  (3  Stat,  520),  the  military  sites  belonging 
to  the  United  States,  which  had  been  found,  or  which  might  become, 
useless  for  military  purposes,  were  to  be  sold  by  the  Secretary  of  War. 
The  act  of  August  18, 1856,  aforesaid,  succeeded,  relating  to  the  military 
reserves  in  Florida,  and  was  followed  by  the  act  of  June  12, 1858,  re- 
pealing all  laws  providing  for  the  sale  of  militar^^  sites,  except  that  of 
1856  aforesaid. 

From  the  passage  of  the  last-named  act  most  of  the  Government  res- 
ervations found  to  be  unnecessary  for  public  use  have  been  relinquished 
by  special  acts  of  Congress,  and  in  a  great  majority  of  the  cases  thaap- 
praisal  and  sale  of  the  land  have  been  directed ;  and  in  every  case  where 
it  was  intended  to  open  the  land  to  entry  it  has  been  plainly  so  expressed 
in  the  terms  of  the  act.  (See  12  Stat.,  70,  section  3 ;  15  J*.,  123  j  16  !».,  275, 
430;  17  lb.,  335;  18  Ift.,  85, 201 ;  19 16.,  94, 132, 406;  20  lb.,  276 ;  21 16.,  69, 
172, 198,  325.)  The  act  of  August  28, 1856,  however,  remained  in  force, 
as  shown  above,  and  authorized  relinquishments  in  Florida,  in  the  man- 
ner in  which  it  has  been  made  of  the  land  in  question. 

By  said  act  the  land  relinquished  is  *' placed  in  the  control  of  the  Gen- 
eral Land  Office  to  be  disposed  of  and  sold  in  the  same  manner  and 
under  the  same  regulations  as  other  public  lands  of  the  United  States.^ 
Whether  it  was  intended  to  make  it  subject  to  entry,  other  than  by  cash 
sale,  is  not  now  the  question  (though  that,  considering  the  special  char- 
acter of  the  land  and  the  uniform  dealing  of  Congress  with  lands  simi- 
larly situated,  may  admit  of  doubt) ;  the  "  control"  to  be  exercised  by 
the  head  of  this  office  is,  undoubtedly,  to  require  and  see  that  the  land 
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be  disposed  of  according  to  the  laws  applicable  to  the  case  at  the  time 
of  the  relinqaishment  and  the  powers  conferred  for  that  parpose. 

By  the  act  of  Jaly  2, 1864  (13  Stat.,  374)^  which  is  carried  into  the 
Revised  Statutes,  section  2364,  it  is  provided  that — 

Whenever  any  reservation  of  public  lands  is  bronght  into  market  the 
Commissioner  of  the  General  Land  Office  shall  affix  a  minimum  price, 
not  less  than  one  dollar  and  twenty-five  cents  per  acre,  below  which 
such  lands  shall  not  be  disposed  of. 

Statutes  are  to  be  construed  and  applied  according  to  their  intent, 
and  that  is  to  be  determined,  if  possible,  from  the  language  employed. 
(Sedgwick  on  Construction,  194,  et  seq.)  Words  could  not  be  made  to 
convey  meaning  plainer  than  those  which  compose  this  brief  section. 
The  provision  is  general  and  without  exception.  The  lands  of  ^<  any  res- 
ervation,'' when  <'  brought  into  market,"  are  made  subject  to  it.  Being 
thus  comprehensive  it  must  include  the  land  lately  composing  the  Fort 
Brooke  reservation,  and  when  brought  into  market  govern  the  manner 
of  its  disposal;  and  to  that  extent  it  modifies  the  former  law. 

The  public  lands  were  originally  brought  into  market  by  proclama- 
tion  of  the  President,  issued  for  that  purpose ;  but  by  section  5  of  the 
act  of  August  3, 1846  (9  Stat.,  51,  and  Bevised  Statutes  2455),  it  is  pro- 
vided that — 

It  may  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to 
order  into  market,  after  due  notice,  without  the  formality  and  exx)ense 
pi  a  proclamation  of  the  President,  all  lands  of  the  second  class,  though 
heretofore  unproclaimed  and  unoffered,  and  such  other  isolated  or  dis- 
connected tracts  or  parcels  of  vnoffcred  lands  which  in  his  judgment  it 
would  he  proper  to  expose  to  sale  in  like  manner.  But  pubUc  notice  ot 
at  least  thirty  days  shall  be  given  by  the  land  officers  of  the  district  in 
which  such  lands  may  be  situated,  pursuant  to  the  directions  of  the 
Commissioner. 

This  statute  is  peculiarly  applicable  to  the  case  of  the  land  in  ques- 
tion, it  being  an  isolated  or  disconnected  tract  of  only  148.11  acres,  but 
lying  contiguous  to  the  town  of  Tampa,  being  of  greatly  enhanced  value 
as  compared  with  the  mass  of  the  public  land,  and  therefore,  in  my 
judgment,  proper  and  required  to  be  exposed  to  sale  in  the  manner 
therein  prescribed. 

It  will  thus  be  seen,  if  I  am  right  in  the  conclusions  formed,  that  at 
the  time  of  the  relinquishment  the  land  relinquished  was  subject  to  the 
three  acts  quoted  above :  the  law  of  August  18, 1856,  which  placed  it 
in  my  official  control  for  disposal ;  the  law  of  July  2, 1864  (Eev.  Stat., 
2364),  modifying  that  of  1856  as  to  the  manner  of  disposal,  and  requir- 
ing me,  whenever  the  land  should  be  brought  into  market,  to  fix  a 
minimum  price,  below  which  it  cannot  be  sold ;  and  the  law  of  August 
3,  1846,  which  emi)owers  me,  and  thereby  makes  it  my  duty  (it  being  in 
my  judgment  proper  and  necessary  in  view  of  the  public  interest  in- 
volved to  do  so),  to  order  the  land  in  question  into  market,  that  it  may 
be  appraised  and  sold  as  the  law  contemplates  and  requires.    I  there- 
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fore  hold  that  the  land  in  question  has  not  been  and  is  not  sabject  to 
entry,  but  to  disposal  as  above  set  forth. 

Yon  will  notify  the  parties  in  interest,  or  their  attorneys  residing  in 
Florida,  of  this  decision,  and  of  their  right  of  appeal,  and  advise  this 
ofBce  at  once  of  the  date  and  manner  of  giving  snch  notice. 


entries  held  fob  cancellation. 

Sakce. 

Commissioner  McFarland  to  register  and  receiver j  Qainestille^  Fla,^  Janu- 
ary 22,  1884. 

Gentlemen  :  Beferring  to  my  decision  of  the  17th  ultimo,  ia  the 
matter  of  the  status  of  the  lands  embraced  in  the  Fort  Brooke  military 
reservation,  Tampa,  Fla.,  in  which  it  was  held  that  they  could  not  be 
disposed  of  under  the  homestead  or  pre-emption  laws  or  by  scrip  loca- 
tion, but  must  be  sold  at  public  auction,  I  have  now  to  advise  you  that 
the  following  claims  of  record  for  said  lands  are  held  for  cancellation, 
subject  to  appeal,  viz : 

Homestead  entry  Ko.  11,627,  made  March  22, 1883,  by  Edmond  S.  Ga- 
rew,  for  lot  16,  Sec.  18,  lots  12,  13,  and  14,  Sec.  19,  T.  29  S.,  B.  19  B^ 
and  lots  8, 9,  and  10,  Sec.  24,  T.  29  a,  B.  18  £. ;  declaratory  statement 
No.  664,  filed  by  Clifford  Herrick,  March  26, 1883,  for  the  above  de- 
scribed tracts,  alleging  settlement  March*  21,  1883;  and  declaratory 
statement  Ko.  £69,  filed  by  Lewis  Bell,  March  30, 1883,  for  the  abore 
described  tracts,  alleging  settlement  March  25, 1883. 

You  will  advise  the  parties  in  interest  of  this  action,  and.  at  the  ezpi- 
ration  of  the  period  allowed  for  appeal  make  the  usual  report 


review  of  case—effect  of  filing  plat— acts  afflicablr 

Same. 

Id  the  absence  of  any  instructions,  filing  of  plat  did  not  foreclose  further  action  by 

Comraissioner  under  provisions  of  section  2364,  Eevised  Statutes. 
Entry  and  filings  upon  tracts  in  question  were  premature. 

Secretary  Teller  to  Commissioner  McFarland^  May  16, 1884. 

The  questions  relating  to  the  Fort  Brooke  military  reservation  at 
Tampa,  Fla.,  are  presented  to  me  by  j'our  letters  of  December  17  and 
January  22  last  and  by  the  several  appeals  from  your  decisions  con* 
tained  therein.    (See  10  Oopp,  319.) 

This  reservation,  of  an  area  of  sixteen  miles  square,  was  first  estab- 
lished by  Executive  order  of  December  10, 1830.  At  the  time  the  pres* 
ent  controversy  arose  it  had  been  reduced  to  148.11  acres,  and  that 
amount  only  is  the  subject  of  this  controversy. 
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The  148.11  acres  came  within  your  control  by  the  written  relinquish- 
ment of  January  4,  1883,  made  by  the  Secretary  of  War  to  the  Secre- 
tary of  the  Interior.  On  the  16th  day  of  March  following  you  approved 
the  survey  of  said  land  and  made  the  following  certificate : 

I  hereby  certify  that  the  above  diagram  of  Sees.  18  and  19,  T.  29  S., 
E.  19  E.,  and  Sec.  24,  T.  29  S.,  B.  18  E.,  Floiida,  show  the  lottings  con- 
sequent upon  the  restoration  to  the  public  domain  of  that  portion  of 
that  portion  of  the  Fort  Brooke  military  reservation  relinquished  by 
the  Secretary  of  War  January  4, 1883. 

On  the  next  day  you  sent  to  the  local  office  at  Gainesville  said  sub- 
division plat  of  said  tract,  accompanied  by  the  following  letter,  viz : 

Herewith  inclosed  I  transmit,  for  the  files  of  your  office,  an  approved 
diagram  of  the  subdivision  into  lots  of  the  late  Fort  Brooke  military 
reservation  in  Florida,  in  Sees.  18  and  19,  T.  29  S.,  E.  19  E.,  and  Sec.  24, 
T.  29  ^.,  B.  18  E.,  relinquished  by  the  Secretary  of  War  to  this  Depart- 
ment in  writing  under  date  of  January  4, 1883. 

The  plat  was  received  at  the  local  office  March  22, 1883,  at  4.45  o'clock 
p.  m.  On  the  same  day  Edmond  S.  Carew  made  homestead  entry  of 
said  land,  which  was  received  and  filed  at  4.50  o'clock  p.  m. 

On  the  26th  and  30th  of  the  same  month  Clifford  Herrick  and  Lewis 
Bell,  respectively,  filed  declaratory  statement  for  said  land. 

April  2  following  you  instructed  the  local  officers  by  telegram  to  allow 
no  entries  upon  said  land.  Subsequently,  in  the  same  month,  several 
parties  applied  to  file  on  said  tract,  but  their  applications  were  rejected 
because  of  your  said  instruction. 

You  then  invited  the  several  claimants  to  submit  reasons  why  said 
tract  should  not  be  disposed  of  at  public  sale.  After  considering  the 
reasons  submitted,  you  rendered  your  said  decisions  of  December  17, 
1883,  and  January  22, 1884,  to  the  effect  that  the  land  was  not  subject 
to  entry,  but  that  it  was  your  duty  to  order  it  "  into  market,  that  it 
may  be  appraised  and  sold  as  the  law  contemplates  and  requires,"  and 
directed  the  entry  and  filings  to  be  canceled. 

The  several  parties  have  appeared  by  respective  counsel,  taken  ap- 
peals from  your  decision,  and  filed  briefs  thereon.  The  land  in  question 
lies  contiguous  to  the  town  of  Tampa,  and  during  the  period  of  its  res- 
ervation has  enhanced  in  value,  and  is  now  much  more  valuable  than 
public  lands  generally  subject  to  filing  and  entry.  It  is  claimed  by 
counsel  for  some  of  the  claimants  that^  while  you  might  have  offered 
the  lands  for  sale  in  the  first  instance,  your  action  in  filing  the  plat 
without  any  reservation  or  direction  to  withhold  the  lands  opened  them 
to  entry  and  pre-emption  as  other  public  lands,  and  now  precludes  your 
ignoring  the  claims  entered  and  filed  in  the  local  office  against  them. 

A  brief  reference  to  the  history  of  Florida  military  reservations  will 
enable  us  the  better  to  comprehend  the  subsequent  legislation  relating 
to  their  disposition. 

During  the  war  with  the  Seminole  Indians  it  became  necessary  to 
establish  military  posts  throughout  the  hostile  country.    In  order  to 
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prevent  evil-disposed  persons  from  carrying  on  contraband  traffic  with 
soldiers  stationed  at  these  posts,  and  for  other  purposes  of  occupation 
and  military  operations,  many  reservations  were  made  of  the  public 
lands  adjoining  such  posts.  In  some  instances  these  reservations  were 
24  miles  square  and  embraced  several  townships  of  land.  A  permanent 
reservation  of  these  lands  for  military  purposes  was  not  in  contempla- 
tion, and  the  restoration  of  the  greater  part  of  them  to  the  public  do- 
main was  undoubtedly  expected  to  follow  the  cessation  of  hostilities. 

The  act  of  March  3, 1819  (3  Stat,  520),  made  the  first  provision  for 
the  disposal  of  useless  military  reservations.  It  authorized  the  Secre- 
tary of  War,  "under  the  direction  of  the  President,  to  cause  to  be  sold 
such  military  sites,  belonging  to  the  United  States,  as  may  be  found  or 
become  useless  for  military  purposes." 

This  statute  only  applied  to  the  reservations  existing  at  the  'time  of 
its  enactment.  It  had  no  application  to  reservations  subsequently  made. 
(TJ.  S.  V.  Eailroad  Bridge  Co.,  6  McLean,  517.) 

It  was  provided  by  a  clause  in  the  appropriation  bill  for  the  civil  ex- 
penses of  the  Government,  approved  August  18, 1856  (11  Stat,  87) : 

That  all  public  lands  heretofore  reserved  for  military  purposes  in  the 
State  of  Florida,  which  said  lands  in  the  opinion  of  the  Secretary  of 
War  are  no  longer  useful  or  desired  for  such  purposes,  or  so  much 
thereof  as  said  Secretary  may  designate,  shall  be  and  are  hereby  placed 
under  control  of  the  General  Land  Office,  to  be  disposed  of  and  sold  in 
the  same  manner  and  under  the  same  regulations  as  other  public  lands 
of  the  United  States :  Provided^  That  said  lands  shall  not  be  so  placed 
under  control  of  said  General  Land  Office,  until  said  opinion  of  the  Sec- 
retary of  War,  giving  his  consent,  communicated  to  the  Secretary  of 
the  Interior  in  writing,  shall  be  filed  and  recorded. 

By  section  6  of  the  act  of  June  12, 1858  (11  Stat,  332),  making  appro- 
priations for  the  support  of  the  Army,  it  was  provided : 

That  all  the  existing  laws  or  parts  of  laws  which  authorize  the  sale  of 
military  sites,  which  are  or  may  become  useless  for  military  purposes, 
be,  and  the  same  are  hereby,  repealed,  and  said  lands  shall  not  be  sub- 
ject to  sale  or  pre-emption  under  any  of  the  laws  of  the  United  States : 
Provided  further^  That  the  provisions  of  the  act  of  August  18, 1865,  rel- 
ative to  certain  reservations  in  the  State  of  Florida,  shall  continue  in 
force. 

The  act  of  July  2, 1864  (13  Stat,  374),  section  2364  of  the  Bevised 
Statutes,  is  as  follows,  viz : 

Whenever  any  reservation  of  public  lands  is  brought  into  market,  the 
Commissioner  of  the  General  Land  Office  shall  fix  a  minimum  price  not 
less  than  one  dollar  and  twenty-five  cents  per  acre,  below  which  such 
lands  shall  not  be  disposed  of. 

Section  5  of  the  act  of  August  3, 1846  (9  Stat,  51),  section  2455  of  the 
llevised  Statutes,  provides  that  "  It  may  be  lawful  for  the  Commissioner 
of  the  General  Land  Office  to  order  into  market  after  due  notice,  with- 
out the  formality  of  a  proclamation  of  the  President,"  such  ^<  isolated  or 
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disconnected  tracts  or  parcels  of  nnoffered  lands,  which,  in  his  jadg 
ment;  it  would  be  proper  to  expose  to  sale  in  like  manner.    But  public 
notice  of  at  least  thirty  days  shall  be  given  by  the  land  officers  of  the 
district  in  which  such  lands  may  be  situated,  pursuant  to  the  directions 
of  the  Commissioner." 

The  repealing  section  559G  of  the  Bevised  Statutes  contains  the  fol- 
lowing proviso : 

Provided  J  That  the  incorporation  into  said  revision  of  any  general  and 
permanent  provision,  taken  from  an  act  making  appropriations,  or  from 
an  act  containing  other  provisions  of  a  private,  local,  or  temporary  char- 
acter, shall  not  repeal,  or  in  any  way  affect,  any  appropriation  or  any 
provision  of  a  private,  local  or  temporary  character,  contained  in  any  of 
said  acts,  but  the  same  shall  remain  in  force. 

From  a  review  of  these  various  enactments  affecting  the  sale  of  use- 
less military  reservations,  I  think  it  is  evident  that  the  act  of  August 
18, 1856,  relating  to  the  sale  of  military  reservations  in  Florida,  has  not 
been  repealed,  but  is  still  in  force. 

I  am  further  of  opinion  that  section  2364  of  the  Bevised  Statutes  is 
not  inconsistent  with  said  act  of  August  18, 1856,  and  that,  as  it  is  a 
general  statute,  without  restriction,  it  applies  to  the  disposition  and 
sale  of  reservations  in  Florida  as  elsewhere. 

The  act  of  1856  provides  that  such  lands  shall  ^'be  disposed  of  and 
sold  in  the  same  manner  and  under  the  same  regulations  as  other  pub- 
lic lands,"  and  section  2364  provides  that  "  whenever  any  reservation 
of  public  lands  is  brought  into  market,"  the  Commissioner  ^^  shall  fix  a 
minimum  price,  not  less  than  $1.25  per  acre,  below  which  such  lands 
shall  not  be  disposed  of." 

But,  if  this  construction  be  conceded,  it  is  contended  on  the  part  of 
these  claimants  that  your  action  in  filing  the  plat,  without  instructions 
to  withhold  the  lands  from  entry,  restored  them  absolutely  to  the  pub- 
lic domain  and  authorized  the  initiation  of  said  claims,  and  that  you 
cannot  now  reject  them  and  dispose  of  the  lands  in  any  other  manner. 

I  do  not  agree  with  this  view  of  the  case.  Tou  sent  the  plat  to  the 
local  office  to  be  filed,  but  you  neither  instructed  the  officers  to  open 
the  lands  for  settlement  nor  to  withhold  them.  Perhaps  you  might 
have  disregarded  the  provisions  of  section  2364  (considering  them  only 
as  directory),  and  instructed  the  local  officers  to  receive  entries  and  fil- 
ings for  the  tracts.  In  the  absence  of  any  instructions,  I  do  not  think 
the  filing  of  the  plat  of  itself  foreclosed  any  further  action  on  your  part 
and  precluded  you  from  applying  to  the  lands  the  provisions  of  that 
section  intrusted  to  your  office. 

The  act  of  1856  and  section  2364  must  be  read  together.    Together 
they  make  the  general  law  for  the  disposition  by  you  of  these  Florida 
military  reservations,  and  claimants  are  charged  with  notice  of  tho 
whole  law  upon  the  subject. 
4531  L  o 39 
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In  Shepley  v.  Cowan  (91  D.  S.,  330)  it  was  held  that— 

Whenever  in  the  disposition  of  the  public  lands  any  action  is  j;^ 
quired  to  be  taken  by  an  officer  of  the  land  department,  all  proceedings 
tending  to  defeat  such  action  are  impliedly  inhibited.  The  allowance 
of  selections  by  States,  or  of  pre-emptions  by  individuals  of  lands 
which  might  be  included  within  grants  to  others,  might  interfere,  and, 
in  many  instances,  would  interfere,  with  the  accomplishment  of  the 
purposes  of  the  Government. 

I  think  the  entry  and  filings  upon  these  tracts  were  premature. 

It  is  probably  true,  as  asserted  by  these  claimants,  that  in  the  course 
of  the  reduction  of  the  Fort  Brooke  reservation  from  16  square  miles 
to  the  present  dimension,  entries  and  filings  have  been  allowed  and 
have  gone  to  patent.  What  instructions  were  given  or  the  particular 
manner  in  which  this  was  done  does  not  appear,  nor  is  it  important 
Such  action  could  not  render  obsolete  the  provisions  of  section  236i, 
nor  prevent  their  exercise  in  the  present  case.  The  148.11  acres  that 
only  remain  of  this  reservation  may  rightly  be  regarded  as  an  ^^solated 
or  disconnected''  tract  under  section  2455,  before  recited,  which  might 
properly  be  ordered  l?y  you  **  into  market  after  due  notice "  and  ex- 
posed to  sale.  By  reason  of  its  long  reservation  and  the  settlement  of 
the  surrounding  country  and  the  building  of  a  town  near  by  the  tract 
in  question  has  become  valuable,  and  these  numerous  claimants  and  all 
others  ought  to  have  an  equal  opportunity  of  purchase. 

The  theory  of  the  appraisal  before  sale  of  these  lands  is  that  time 
enhances  their  value  by  increase  of  population  surrounding  them,  as 
the  fort  or  post  on  the  frontier  or  in  the  West  is  usually  the  nucleus  of 
a  settlement  which  grows  into  a  town  or  city.  (The  Public  Domain, 
249.) 

Speaking  of  lands  generally  which  have  been  in  a  state  of  reserva- 
tion, Attorney-General  Butler  says : 

One  of  the  most  important  points  to  be  observed  in  the  execution  of 
the  law  is  the  securing  to  all  persons  a  fair  and  equal  opportunity  to 
become  purchasers  of  the  public  lands  •  •  •y  and  to  allow  them 
to  be  entered  by  any  particular  individual  before  public  notice  has 
been  given  that  they  are  subject  to  private  entry  would  in  most  cases 
give  to  such  individual  a  preference  over  the  rest  of  the  community. 
(3  Ops.,  274.) 

I  affirm  your  said  decisions* 
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XI.— HATURALIZATIOV. 

W.  S.  Jackson. 

The  daughter  of  an  alien  tvhO;  after  filing  his  declaration  of  intention  to  become  a 
citizen,  died  before  taking  ont  final  papers,  is  deemed  a  citizen  upon  taking  the 
prescribed  oath.    Before  doing  so  she  may  initiate  a  pre-emption  claim. 

Commissioner  McFarland  to  W.  8.  Jackson^  StreatoVy  Jrt.,  March  22, 1883. 

Eelative  to  the  right  of  a  party,  who  Las  made  a  pre-emption  entry, 
claiming  the  right  of  citizenship  through  the  naturalization  of  her  father 
while  she  was  a  minor,  but  who  now  finds  that  her  father  declared  his 
intention  to  become  a  citizen,  and  died  withont  taking  out  his  naturali- 
zation papers,  I  have  to  state  that  section  2168  Bev.  Stat,  of  the  United 
States  provides  that  when  any  alien,  who  has  declared  his  intention  to 
become  a  citizen,  dies  before  he  is  actually  naturalized,  the  widow  and 
children  of  such  alien  shall  be  considered  as  citizens  of  the  United 
States,  and  shall  be  entitled  to  all  rights  and  privileges  as  such  upon 
taking  the  oaths  prescribed  by  law. 

Under  this  statute,  the  declaration  of  the  deceased  husband  and 
father  becomes  in  law  the  declaration  of  the  widow  and  children,  thus 
supplementing  the  statutes  that  make  the  citizenship  of  the  husband 
or  father  the  citizenship  of  the  wife  or  children. 

In  the  latter  case  (Sec.  2172  Eev.  Stat.)  it  is  provided  that  the  chil- 
dren shall  be  deemed  citizens  if  they  were  under  twenty-one  years  of  age 
at  the  time  of  the  naturalization  of  their  parents. 

In  section  2168  the  word  "children"  is  used  in  its  natural  sense,  and 
Is  not  qualified  by  reference  to  minority. 

In  this  case  the  period  of  residence  of  the  widow  and  children  is  im- 
material, nor  is  any  distinction  made  between  minor  children  and 
adults.  (Hon.  0.  P.  Daly,  Ch.  J.,  N.  Y.  C.  O.  P.,  in  Am.  Oyclopccdia, 
cd.  1881,  V.  12,  p.  164.) 

I  construe  the  words  in  section  2168,  "  upon  taking  the  oaths  pre- 
scribed by  law,''  to  refer  to  the  final  oaths  required  upon  admission  to 
citizenship. 

The  pre-emption  laws  provide  that  entries  of  the  public  lands  maybe 
made  by  persons  who  are  citizens  of  the  United  States  or  have  "filed 
a  declaration  of  intention  to  become  such.'' 

In  the  case  submitted  by  you,  therefore,  the  declaration  of  intention 
by  the  father  being  in  law  the  declaration  of  the  daughter,  she  is  legally 
qualified  to  exercise  the  right  of  pre-emption. 


/ 
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Baughn  v.  Bussard. 
Secretary  Teller  to  Commissioner  McFarlandj  November  24, 1883. 

Bassard  is  an  alien  born,  and  was  under  the  age  of  twenty-one  years 
when  he  arrived  in  this  country  with  his  father,  also  alien  bom.  The 
latter  has  declared  his  intention  to  become  a  citizen  of  the  United 
States,  bat  has  not  been  naturalized.  The  son  has  not,  therefore,  ac- 
quired the  right  of  citizenship  through  his  father  under  section  2172  of 
the  Bevieed  Statutes,  which  limits  such  right  to  the  children  of  persons 
who  have  been  naturalized.  The  mere  filing  of  a  declaration  to  become 
a  citizen  is  insufficient  for  that  purpose.  Kor  has  the  son,  the  defend- 
ant, filed  a  declaration  to  become  a  citizen  under  section  2167,  although 
ho  is  above  the  age  of  twenty -one  years,  and  has  resided  within  the 
United  States  a  sufficiently  long  time  to  authorize  such  declaration. 
He  is,  therefore,  still  an  alien,  and-  was  not  qualified  to  make  entry  of 
the  tracty  and  the  same  must  be  canceled. 

Your  decision  is  affirmed. 


Xn— PRACTICE. 

appeal  to  commissioner. 
Bennett  v.  Furman. 

Under  rule  93  of  the  Kules  of  Practice  in  land  cases,  a  copy  of  notice  of  appeal  and 
specifications  of  error  and  argument  is  not  required  to  be  served  on  the  opposite 
party  when  the  appeal  is  taken  to  the  Commissioner  from  the  decision  of  the 
regifcer  and  receiver. 

Secretary  Teller  to  Commissioner  McFarlandj  May  24, 1883. 

Ton  transmitted  to  me  on  August  8  last,  in  pursuance  of  my  letter  of 
the  2d  of  same  month,  under  Bule  of  Practice  83,  the  papers  in  the  case 
of  Frank  A.  Bennett  v.  James  G.  Furman,  inrolving  certain  lands  in 
Sec.  24,  T.  8,  E.  42  E.,  La  Grande,  Oreg. 

It  appears  that  Furman  filed  declaratory  statement  March  11,  alleg- 
ing settlement  March  9, 1881,  and  that  Bennett  filed  declaratory  state- 
ment March  18,  alleging  settlement  March  8, 1881.  After  due  publica- 
tion of  notice,  Furman  oflFered  his  proof  and  payment  on  September  14, 
1881,  which  were  rejected,  because  on  the  preceding  day  Bennett  filed 
an  afBdavit  of  contest  and  protest  against  allowance  of  Furman's  entry 
of  the  tract.  In  view  of  the  testimony  submitted  at  the  hearing,  the 
local  officers  recommended  (November  4, 1881)  that  the  contest  be  dis* 
missed,  and  that  Furman's  entry  be  allowed. 

Bennett  filed  an  appeal  therefrom,  on  December  3  following,  and  on 
December  26  Furman  moved  to  dismiss  the  appeal,  because  copies  of 
the  notice  of  appeal,  specifications  of  error,  and  argument  were  not 
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served  ou  him.  On  April  13,  1882,  yoa  granted  the  motion,  holding 
that  snch  service  was  required  by  Rule  of  Practice  93. 

This  was  erroneous.  Bale  93  requires  service  of  such  papers  only  in 
appeals  fnym  your  decisions  to  this  Department,  and  no  rule  requires 
their  service  on  appeal  from  the  local  officers  to  you.  (Lynch  v.  Merri- 
field,  Copp,  December,  1882.) 

You  will,  therefore,  reinstate  the  case  on  Bennett's  appeal,  and  con- 
sider the  case  on  its  merits ;  and  in  view  of  the  long  delay  in  its  dispo- 
sition, you  will  give  it  early  attention. 


IN  LOCAL  OFFICE. 

Walker  v.  Sevtell. 

A  clerk  de  facto  in  the  office  of  the  register,  with  the  register's  knowledge  and  sanc- 
tion, is  competent  to  receive  applications  and  give  them  legal  effect. 

Secretary  Teller  io  Commissioner  McFarland,  July  10, 1883. 

I  have  considered  the  case  of  Thomas  B.  Walker  v.  William  Sewell, 
involving  the  N W.  i  of  the  SE.  J  of  Sec.  26,  T.  6  N.,  R.  2  W.,  Salt  Lake 
City,  Utah,  on  appeal  by  Walker  from  your  decision  of  April  17, 1882, 
holding  his  cash  entry  for  the  tract  for  cancellation,  and  allowing  the 
homestead  entry  of  Sewell  to  remain  intact. 

It  appears  that  Joseph  Sewell  made  homestead  entry  of  the  W.  ^  of 
the  SB.  J  of  the  section  in  March,  1869,  and  that  Walker  filed  declara. 
tory  statement  for  the  E.  J  of  the  SE.  J  in  November,  1869,  alleging 
settlement  the  same  day,  and  that  in  order  to  secure  an  amendment  of 
bis  filing  to  embrace  the  whole  SE.  |,  he  instituted  a  contest  against 
Sewell  for  abandonment,  which  resulted  in  the  caucellation  of  SewelPs 
entry,  February  13, 1871. 

William  Sewell  made  homestead  entry  of  said  W.  J  of  SE.  J  March 
14, 1871,  and  in  June  following  a  trial  was  had  between  Walker  and 
William  Sewell  to  determine  their  respective  rights.  In  April,  1872, 
your  office  decided  that  Walker  had  not  resided  upon  nor  improved 
said  W.  ij  as  required  by  law,  nor  made  formal  application  to  amend 
his  filing  to  embrace  that  tract,  but  that  the  tract  was  subject  to  the 
first  legal  applicant.  Without  appealing  from  this  decision.  Walker 
was  (erroneously)  allowed,  June  24,  1872,  to  make  pre-emption  cash 
entry  for  the  NW.  i  of  the  SE.  J.  In  1874,  and  also  in  1876,  he  applied  for 
a  rehearing  of  the  case  to  enable  him  to  show  that  he  was  the  first  legal 
applicant  for  the  tract  after  cancellation  of  Joseph  SewelPs  entry. 
These  were  refused  by  your  office,  but  June  12, 1877,  Secretary  Schurz 
ordered  a  hearing  for  that  purpose,  and  under  the  testimony  your  office 
decided,  in  May,  1879,  that  Walker  was  such  applicant,  and  held  Sew- 
ell's  entry  for  cancellation.  Sewell  then  applied  for  another  hearing, 
upon  the  ground  that  your  decision  was  based  chieiBy  upon  testimony 
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that  Walker's  application  to  amend  was  made  before  one  Jobn  M.  Moore, 
TrhO;  although  he  received  and  filed  the  application,  was  not  authorized 
to  act  in  the  matter.  This  hearing  was  held  in  November,  1879,  to  as- 
certain the  facts.  The  local  officers  rendered  opposite  opinions,  and 
you  decided,  April  17, 1882,  that  SewelPs  allegation  was  sustained,  and 
allowed  his  entry  to  remain  intact  subject  to  his  final  proof.  I  think 
this  was  erroneous. 

The  question  submitted  is  whether  or  not  Moore  was  a  clerk  de  facto 
in  the  office  of  the  register,  and  as  such,  competent  to  receive  Walker's 
application  to  amend  his  filing,  and  thus  give  it  legal  effect,  as  if  made 
to  the  register  in  person. 

At  the  date  of  the  transaction  one  MaxweD  was  register  of  the  local 
office,  one  Overton  was  receiver,  and  Moore  was  postmaster  at  Salt 
Lake  City,  having  also  a  private  office  in  the  same  building  with  that 
of  the  register,  and  acting  as  agent  or  attorney  for  settlers  in  preparing 
and  presenting  their  applications  and  other  papers.  He  testifies  that 
he  was  also  a  clerk  in  the  office  of  the  register  at  various  times  from 
18G9  to  1874,  in  the  absence  of  the  register  as  well  as  in  his  presence, 
and  attended  to  the  various  business  of  that  office,  and  that  in  the  ab- 
sence of  Maxwell  he  accepted  Walker's  application,  which  was  the  first 
legal  application  for  the  tract. 

Walker  testifies  that  he  was  at  this  office  on  several  different  occa- 
sions in  1869, 1870,  and  1871,  relative  to  his  claim  and  to  his  contest 
against  Sewell  j  that  Maxwell  and  Moore  were  usually  there  present; 
that  when  he  applied  to  contest  Sewell's  entry.  Maxwell  told  him  to 
"go  to  Moore,  my  clerk,"  about  the  matter;  that  Moore  acted  as  the 
clerk  in  taking  testimony  in  that  contest;  that  when  he  applied  to 
amend  his  filing  in  March,  1881  (prior  to  the  date  of  Sewell's  entry), 
Maxwell  was  absent,  but  Moore  was  present  and  told  him  he  was  attend- 
ing to  the  business  of  the  office,  and  prepared  his  application. 

Other  witnesses  testify  that  Moore  acted  in  other  cases  as  a  regular 
clerk  in  the  office — no  other  clerk  or  person  being  present. 

Maxwell  testifies  that  he  was  absent  from  his  office  on  leave  from 
February  15  to  April  3, 1871  (which  included  the  date  of  the  transac- 
tion in  question),  and  that  one  Hoffman  was  his  regularly-api>ointed 
and  sworn  clerk,  under  the  usual  regulations  of  your  office,  and  that 
during  such  absence  Moore  was  not  his  clerk,  either  de  facto  or  dejure. 
But  on  cross-examination  he  says  that  Moore  had  general  supervision 
of  all  his  business  when  absent  at  the  time  named,  and  .was  left  in 
charge  of  the  office,  and  that  he  sanctioned  his  doings;  that  he  left 
with  him  (Moore)  various  certificates  signed  by  him  (Maxwell)  in  blank, 
which  Moore  may  have  filled  and  delivered  to  the  proper  parties ;  that 
both  prior  and  subsequent  to  the  date  of  Walker's  application  Moore 
was  a  clerk  in  his  office,  but  without  appointment  by  your  office,  and 
that  he  assisted  him  (Maxwell)  in  preparing  papers,  making  entries 
and  returns  to  your  office,  and  registering  claims,  as  well  when  he  was 
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absent  as  when  he  was  present;  that  he  was  familiar  with  all  the  rou- 
tine of  the  office^  and  the  reason  he  was  not  left  in  charge  of  the  office 
during  the  named  absence  was  because  he  was  postmaster,  and  they 
both  thought  official  trouble  might  result  from  such  an  arrangement. 

Overton,  the  receiver  (whose  office  was  some  distance  from  that  of 
Maxwell's),  testifies  that  he  had  no  knowledge  that  Moore  was  an 
employed  clerk  in  Maxwell's  office  during  the  time  named— the  Govern- 
ment having  made  no  appropriation  for  such  purpose — but  that  he  fre- 
quently prepared  papers  for  persons  doing  business  at  Maxwell's  office; 
that  so  far  as  he  knew,  Sewell  was  the  first  legal  applicant  for  the  tract, 
and  that  at  the  time  in  question  Hoffman  was  in  Maxwell's  office,  pre- 
paring papers  for  settlers  and  abstracts  of  title  to  land  throughout  the 
Territory,  it  being  understood  that  ho  and  Moore  were  copartners  in 
that  business. 

Sewell  testifies  that  when  he  made  his  entry,  Hoffinan  was  in  charge 
of  Maxwell's  office,  but  that  he  made  his  affidavits  before  Overton,  to 
whom  he  paid  his  money  and  with  whom  he  left  his  papers. 

The  testimony  satisfies  me  that  Moore  was  a  clerk  de  facto  in  the  office 
of  the  register  at  the  date  of  Walker's  application,  and  that  his  acts  as 
such,  as  respects  third  persons,  have  equal  validity  as  though  he  was 
a  clerk  dejure. 

A  like  question  was  discussed  in  the  cnse  of  The  Dean  Eichmond 
Mine  v.  The  Bronkow  Mine,  decided  by  this  Department  August  18, 
1882  (L.  O.,  Vol.  9,  p.  114),  in  which  the  general  doctrine  was  held  well 
settled  that  the  acts  of  an  officer  de  facto  are  valid  in  so  far  as  they  af- 
fect the  rights  of  the  pnblic  or  of  third  persons,  it  being  founded  in 
necessity  and  upon  principles  of  public  policy ;  that  if  he  is  a  mere  in- 
truder or  usurper,  third  persons  are  bound  to  take  notice  of  that  fact, 
and  can  acquire  no  rights  from  his  acts,  but  if  he  is  in  possession  of  the 
office,  under  color  of  right  or  authority,  he  may  exercise  its  functions ; 
reference  being  made  in  that  case  to  the  opinion  of  Attorney-General 
Black,  who  said  (9  Op.,  432),  "  I  am  of  opinion  that  if  Mr.  Hooper  was 
the  acting  secretary  of  the  Territory  (Utah),  though  he  was  not  regu- 
larly appointed,  a  public  obligation  created  by  debts  which  would  have 
been  binding  on  the  Government,  if  made  by  a  regular  secretary,  can- 
not lawfully  or  justly  be  repudiated  on  the  mere  ground  that  his  title 
to  the  office  was  defective.  The  acts  of  an  officer  de  facto  are  always 
held  to  be  good  where  the  public  or  third  parties  are  concerned.  The 
legality  of  his  appointment  can  never  be  inquired  into  except  upon  quo 
warranto  J  or  some  other  proceeding  to  oust  him,  or  else  in  a  suit  brought 
or  defended  by  himself,  which  brings  the  very  question  whether  he  was 
an  officer  de  jure  directly  in  issue.  •  •.  •  The  irregularity  of  Mr. 
Hooper's  appointment  (by  the  governor  of  the  Territory  instead  of  by 
the  President)  ought  not  to  be  set  up  by  the  accounting  department  as 
a  plea  for  refusing  payment "  (of  certain  disbursements  Hooper  had 
made). 
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The  present  case  is  clearly  within  this  doctrine.  Moore  was  not  an 
usurper  or  intruder  in  Maxwell's  office.  He  had  conducted  its  business 
both  in  Maxwell's  presence  and  absence,  with  the  latter's  unquestioned 
sanction.  The  appointment  of  Hoffman  was  nominal  and  not  intended 
to  supersede  Moore,  who  was  the  real  and  acting  clerk.  The  pnbhc 
had  a  right  to  infer  his  authority  in  the  condact  of  the  office,  and  espe- 
cially had  Walker,  from  all  his  transactions  relative  to  his  claim. 

I  reverse  your  decision  and  permit  amendment  of  Walker's  filing, 
holding  SewelPs  entry  subject  thereto. 


Zm.-4tnALinCATI0N. 

FBA  UD^A  TTOBKET. 

Waue  V.  Bishop. 

While  it  is  competent  fortlie  Interior  Department  to  take  cognizance  of  ftuad  wherever 
the  same  is  evidenced  by  the  records  as  affecting  the  title  to  public  land,  it  is  not 
its  province  to  adjast  difficulties  between  parties  to  a  case  involving  such  land,  or 
between  them  and  their  attorneys,  nor  to  inquire  into  the  conduct  of  such  attor 
ueys  towards  their  clients. 

Where  a  party  has  paid  for  land,  though  no  deed  has  passed,  he  is  the  owuer  of  such 
land,  and  cannot  remove  therefrom  to  become  a  pre-emptor  of  public  land. 

Secretary  Teller  to  Commissioner  McFarlandy  November  2, 1883. 

I  have  considered  the  case  of  H.  E.  Ware  v.  W.  n.  Bishop,  involving 
the  NB.  J  Sec.  18,  T.  8  K,  E.  9  W.,  Bloomington  district,  Nebraska,  on 
appeal  by  Ware  from  your  ofOice  decision  of  July  7,  1882,  in  favor  of 
Bishop. 

It  appears  that  Bishop  made  timber-culture  entry  No.  1055  of  the 
tract  February  7,  1876  j  that  one  Frank  M.  Frink  initiated  contest 
against  the  same,  which  resulted  in  its  cancellation  Jnly  7, 1880,  he  hav- 
ing filed  Bishop's  relinquishment  in  support  of  his  allegations.  On  or 
about  July  16,  Ware  applied  at  the  local  office  to  make  a  timber-culture 
entry  of  the  tract,  but  the  register  and  receiver  rejected  such  application 
npon  the  ground  that  Frink  had  a  thirty  days'  preference  right  by  virtue 
of  the  provisions  of  the  act  of  May  14, 1880  (21  Stat.  140).  From  such 
action  Ware  appealed,  but  your  office  sustained  the  same.  August  2, 
1880,  Frink  made  timber-culture  entry  No.  3196  of  the  tract.  On  or 
about  January  31, 1881,  the  register  and  receiver  forwarded  to  your  of- 
fice an  affidavit  of  Frink  (executed  January  21, 1881),  wherein  he  alleged 
that  he  had  been  induced  to  make  said  entry  by  and  in  behalf  of  Bishop, 
who  resided  upon  and  claimed  the  premises  j  that  he  executed  the  af. 
fidavit  without  knowing  its  contents,  and  asked  that  the  entry  be  can- 
celed and  he  be  allowed  to  make  another  in  lieu  thereof.  Your  office 
denied  such  request  May  11,  1881.  Under  date  of  June  23  ensuing, 
Bishop  filed  in  the  local  office  declaratory  statement  No.  6399  for  the 
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tract,  alleging  settlement  March  15  preceding.  He  also  filed  Friuk's 
relinquishment  of  his  timber  claim  (which  had  been  executed  November 
15, 1880),  whereupon  his  entry  was  canceled.  Ware  made  timber-cult- 
ure entry  No.  3288  of  the  tract  the  same  day,  and  on  August  0  ensuing 
he  initiated  contest  against  Bishop's  claim,  alleging  fraud  and  collusion 
between  Bishop  and  Frink  and  between  Frink's  and  his  own  attorney, 
and  that  Bishop  was  not  a  qualified  pre-emptor.  Citation  accordingly 
duly  issued  and  hearing  was  had.  The  testimony  was  directed  to  the 
IK)ints  specifically  raised  by  contestant's  allegations.  The  register  and 
receiver  agreed  that  the  same  were  not  substantiated,  and  that  Bishop, 
who  wa«  residing  upon  the  land  at  the  date  of  the  cancellation  of  Frink's 
entry,  had  the  better  right  to  the  same.  Your  oflBce  decision  in  question 
sustains  such  view  of  the  case. 

With  respect  to  the  question  of  fraud  and  collusion,  it  should  be  ob- 
served that  while  it  is  competent  for  this  Department  to  take  cognizance 
of  fraud  wherever  the  same  is  evidenced  by  the  records  as  afiecting  the 
title  to  public  land,  it  is  not  the  province  of  the  Department  to  adjust 
difficulties  between  parties  to  a  case  involving  such  land,  or  between 
them  and  their  attorneys,  nor  to  inquire  into  the  conduct  of  such  attor- 
neys toward  their  clients.  Although  there  is  a  suspicion  of  fraud  as 
suggested  by  plaintiff's  counsel,  such  question  is  neverthelessimmaterial 
at  this  stage  of  the  proceedings ;  because  it  was  concocted  daring  the  ex- 
istence of  Frink's  entry  prior  to  the  date  of  Bishop's  pre-emption  filing, 
by  virtue  whereof  he  asserts  his  claim  in  the  premises  independently  of 
any  right  he  might  otherwise  have  acquired  to  the  same. 

The  only  question,  therefore,  remaining  to  be  considered  is  that  raised 
by  contestant's  allegations  touching  Bishop's  personal  qualifications  as  a 
pre-emptor.  He  testified  that  in  the  year  1873  he  entered  into  a  con- 
tract with  the  Union  Pacific  Railroad  Company  to  purchase  the  NE.  ^ 
of  Sec.  13,  T.  8,  B.  10,  Adams  County,  Nebraska;  that  pursuant  to  the 
terms  of  such  contract  he  took  possession  of  the  land,  and  paid  the  pur- 
chase-money therefor  in  annual  installments,  having  paid  tbe  last  one 
about  February  6, 1881 ,  for  which  he  held  the  com  pany's  receipt ;  but  that 
he  had  received  no  deed  for  the  land  from  the  company,  although  he 
had  become  entitled  to  one  by  virtue  of  said  contract  when  he  made  his 
last  payment;  and  that  he  removed  from  said  land  to  that  in  question. 
He  testified  further,  however,  that  he  settled  upon  the  same  Kovember 
29, 1880,  and  that  he  had  nothing  to  do  witb  tbe  allegation  of  settlement 
as  of  March  15, 1881,  contained  in  his  declaratory  statement. 

Thus  it  appears  that  Bishop  virtually  owned  the  land  from  whence  he 
removed  to  the  tract  in  question  March  15, 1881.  But  in  order  to  avoid 
the  dilemma  in  which  he  places  himself  by  bis  admission  he  endeavored 
to  negative  the  inevitable  effect  thereof  by  interposing  a  plea  of  confes- 
sion and  avoidance  {absque  hoc) ;  and  in  order  to  give  color  to  such 
plea,  he  denies  the  allegation  in  his  declaratory  statement,  antedating 
his  settlement  to  November  29, 1880,  at  which  date  be  had  not  made 
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his  last  payment  for  his  claim  on  the  railroad  land.  But  in  endeavoring 
to  evade  one  horn  of  sach  dilemma,  he  unwittingly  impales  himself  apon 
the  other;  in  other  words,  in  order  to  avoid  the  statutory  inhibition  of 
quitting  or  abandoning  his  residence  '^  on  his  own  land  to  reside  on  the 
public  lands  in  the  same  State  or  Territory"  (see  Sec.  2260,  Be  v.  Stat.)} 
he  antedates  his  settlement  anterior  to  February  1, 1881,  when  he  made 
his  last  payment,  in  order  that  he  might  say,  with  a  semblance  of  truth, 
that  he  did  not  remove  from  "  his  own  land"  to  that  in  question.  But 
I  regard  this  as  a  mere  pretext,  whereby  he  intended  to  cloak  his  con- 
duct, which,  if  disclosed,  would  evidence  his  bad  faith  in  the  premises. 

Tour  ofQce  decision  is  based  upon  the  legal  hypothesis  that  as  no 
deed  had  passed  from  the  railroad  company  to  Bishop,  the  land  he  had 
contracted  to  purchase  therefrom  was  not  *^  his  own  land,"  and  therefore 
he  does  not  fall  within  the  category  of  persons  who  are  prohibited  by 
the  statute  from  acquiring  title  to  the  public  lands  under  the  pre-emption 
law.  I  cannot  concur  in  such  ^aew,  for  while  it  is  true  the  legal  title  to 
said  land  still  reposed  in  the  company  at  the  date  of  Bishop's  alleged 
settlement  upon  the  tract  in  question,  aod  so  far  as  the  record  discovers 
it  has  not  yet  divested  itself  thereof,  I  do  not  think  Congress  intended 
to  restrict  the  prohibition  in  question  to  persons  who  hold  t&e  legal  title 
to  such  abandoned  lands.  Bishop,  having  admitted  that  he  was  the 
owner  of  the  land  when  he  removed  therefrom  to  settle  upon  the  tract 
in  question,  is  estopped  to  deny  such  fact,  and  in  the  light  of  his  own 
testimony  alone  it  is  manifest  that  he  comes  within  the  intendment  of 
the  prohibition. 

So  soon  as  he  paid  the  purchase-money  pursuant  to  the  terms  of  said 
contract,  he  was  the  constructive  owner  of  the  land  and  clearly  entitled 
to  a  deed  therefor,  which  he  could  have  obtained  for  the  asking,  or  upon 
the  company's  refusing  to  deliver  the  same  a  bill  for  specifio  performance 
would  have  lain  in  a  court  of  equity,  whereby  he  could  have  enforced 
his  undeniable  right  to  the  deed.  In  such  case  relief  would  have  ob- 
tained under  the  fundamental  principle  that  equity  will  invariably  con- 
sider as  done  that  which  ought  to  be  done.  The  contract  was  executed 
so  far  as  Bishop  was  concerned,  inasmuch  as  he  had  performed  his  part 
of  the  agreement. 

It  has  been  laid  down,  that,  if  a  man  has  performed  a  valuable  part 
of  an  agreement,  and  is  in  no  default  for  not  performing  the  residue, 
there  (then)  it  is  but  reasonable  that  he  should  have  a  specific  execution 
of  the  other  part  of  his  contract.  (Story's  Equity  Jurisprudence,  12th 
ed.,  vol.  1,  p.  766.) 

I  am  therefore  of  opinion  that  the  mere  laches  of  Bishop  in  neglecting 
to  procure  his  deed  from  the  company  should  in  no  wise  be  permitted  to 
militate  against  Ware's  rights  in  the  premises,  which  I  regard  as  para- 
mount to  Bishop's,  whose  filing  should  be  canceled. 

Tour  office  decision  is  accordingly  reversed. 
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XIV.— BEinraUISHMEHT. 

CONTEST— A  P  PLICA  TION. 

Thomas  A.  Bones. 

Where  a  contest  is  en  led  by  relLnquisbment,  tlie  land  in  question  becomes  pnbljc 
land  subject  to  entiy  by  the  first  rightful  applicant.  An  application  to  contest, 
made  after  such  relinquishment,  should  be  dismissed. 

Secretary  Teller  to  Commissioner  McFarland  March  7, 1883. 

I  have  considered  the  appeal  of  Thomas  A.  Bones  from  your  decision 
of  May  18, 1882,  declining  to  recognize  his  api)lication,  filed  March  23, 
1882,  to  be  allowed  to  contest  the  homestead  entry  of  John  W.  Gallen- 
der,  made  September  3, 1880,  upon  NE.  J  2, 121,  66,  Watertown  dis- 
trict, Dakota,  N"o.  3721. 

October  27, 1881,  Edwin  W.  Small  applied  to  contest  said  entry,  al- 
leging abandonment,  and  hearing  was  set  for  the  19th  December,  and 
was  continued  at  request  of  both  i)arties  to  April  1, 1882. 

On  the3l6t  of  March,  Callender  filed  his  relinquishment,  and  there- 
upon the  land  became  subject  to  disposal  without  further  action,  as 
provided  by  act  of  May  14, 1880  {21  Stat.,  140),  and  on  the  same  day 
one  Andrew  Small  filed  his  declaratory  statement.  No.  6856,  alleging 
settlement  on  that  date  as  a  pre-emptor. 

The  application  of  Bones  to  contest,  filed  on  the  23d  of  March,  was 

indorsed,  apparently  in  the  handwriting  of  the  register,  as  follows :  "  File 

subject  to  present  contest."    Underneath  this  indorsement  the  receiver 

noted  over  his  own  signature  a  formal  rejection  of  the  application,  as 

follows : 

March  23, 1882 — Rejected  because  of  pending  contest  to  be  heard 
on  the  1st  day  of  April,  1882,  upon  the  same  aJlegations  contained  in 
the  within  affidavit. 

No  hearing  was  ordered.  The  first  contest  was  closed  on  virtual  con- 
fession of  abandonment  by  the  filing  of  the  relinquishment  on  the  31st 
of  March,  and  there  was  no  longer  any  question  as  to  Gallender's  home- 
stead entry,  and  consequently  there  was  no  basis  for  further  hearing. 

The  land,  instead  of  reverting  to  the  United  States  by  virtue  of  a 
declaration  of  forfeiture  under  Section  2297  of  the  Eevised  Statutes, 
became  public  land,  as  before  recited,  under  the  act  of  May  14, 1880. 

It  is  manifest,  therefore,  that  if  a  contest  fully  initiated  and  fixed  for 
a  certain  day  was  rendered  unnecessary  by  the  act  of  relinquishment, 
any  application  to  contest,  depending  on  the  same  facts  and  not  yet 
made  effective  by  notice  and  summons,  was  so  much  the  more  removed 
from  the  necessity  for  inquiry,  and  was  barred  from  any  further  notice. 
It  results,  as  of  course,  that  no  question  as  to  the  propriety  of  allowing 
a  second  contest  after  the  institution  of  one  proceeding  remains  to  be 
answered  here,  as  the  cancellation  upon  the  relinquishment  left  the 
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land  open,  and  any  party  who  should  obtain  legal  priority  as  a  settler 
after  such  cancellation  woald  be  permitted  to  enter  in  the  manner  le- 
quired  by  law.  If  Boneo  was  such  settler,  he  was  bound  to  present  his 
claim  by  filing  an  entry  within  the  legal  period,  subject  to  all  prior 
rights,  if  any,  of  others  who  might  also  present  their  claims* 
The  appeal  is  dismissed. 


second  filino-^waivjsb. 
Thompson  v.  Jacobson. 

A  party  who  puts  up  a  board  with  uotice  of  hia  claim  thereon,  and,  taking  advantage 
of  the  fact  that  his  brother  thereafter  filed  a  declaratory  statement  in  his  (the 
claimant's)  name,  sells  his  claim  for  a  consideratioD,  may  make  another  Aling  on 
showing  that  the  filing  by  his  brother  was  without  his  consent,  notwithstanding 
his  brother  had  erected  a  house  for  him  on  the  laud,  wherein  he  lived  for  a  short 
time. 

A  party  who,  after  filing  a  pre-emption  declaratory  statement,  relinquishes  and  makes 
a  homestead  entry,  waives  his  right  under  the  filing,  and  if  another  party  has  in 
the  meantime  filed  a  declaratory  statement,  the  homestead  party  loses  the  land. 

Acting  Secretary  Joslyn  to  Cammisaioner  McFarland^  June  28, 1883. 

I  have  considered  the  case  of  Ole  Thompson  v.  Asle  Jacobson,  in- 
volving the  NW.  J  of  Sec.  1,  T.  157,  E.  54,  Grand  Forks,  Dak.,  on  ap- 
peal by  Jacobson  from  your  decision  of  February  28, 1882,  holding  her 
entry  for  cancellation,  and  awarding  the  tract  to  Thompson. 

Jacobson  filed  declaratory  statement  April  20, 1880,  alleging  settle- 
ment July  17, 1879.  She  relinquished  the  tract  May  14  following,  and 
made  homestead  entry  for  it  on  the  17th. 

Thompson  filed  declaratory  statement  April  29,  alleging  Settlement 
April  27, 1880,  and  on  May  1,  following,  purchased  from  Jacobson  what- 
ever interest  she  had  in  the  land. 

Jacobson's  relinquishment  was  a  waiver  of  her  claim  under  her  filing 
of  April  20,  and  thereupon  Thompson's  settlement  and  filing  took  effect, 
free  from  any  adverse  claim ;  and  she  acquired  no  right  under  her  home- 
stead entry,  because  at  the  date  thereof  Thompson  had  a  valid  filing 
upon  the  tract — unless,  as  claimed  by  Jacobson,  he  had  already  ex- 
hausted his  pre-emption  right. 

It  appears  that  a  filing  was  made  by  the  brother  of  Thompson  in  the 
latter's  name,  but  without  his  solicitation  or  knowledge,  and  when  he 
was  not  in  Dakota,  upon  another  tract  in  the  same  land  district,  in 
March,  1880,  under  an  alleged  settlement  in  December,  1879.  The  testi- 
mony shows  that  Thompson  wa«  a  visitor  at  his  brother's  house  on  land 
near  by  in  December,  1879,  and  then  erected  a  board  upon  the  tract 
filed  upon,  stating  thereon  his  claim  to  it,  and,  without  any  other  act 
indicative  of  settlement,  returned  to  his  home  in  Iowa.  The  filing  in 
qnestion  was  made  during  his  absence.  Upon  his  return  to  Dakota,  be 
again  went  to  his  brother's  with  his  family,  and  thence  to  a  house  built 
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by  his  brorther  withoat  liis  reqaest,  on  the  land  filed  upon,  where  lie 
remained  a  few  days  while  looking  for  another  tract  upon  which  he 
might  file,  and  nntil  he  accepted  the  sum  of  $45,  offered  him  by  another 
person  to  vacate  the  tract,  which  he  did,  and  went  upon  the  tract  in 
dispute.  The  testimony  clearly  shows  that  the  filing  by  his  brother  in 
his  name  was  without  his  knowledge  or  consent,  and  his  acceptance  of 
the  sum  named  to  vacate  the  tract  cannot,  I  think,  be  construed  into  a 
ratification  of  that  filing.  The  erection  of  the  board,  with  a  statement 
of  his  claim,  was  not  an  act  of  settlement,  but  indicative  merely  of  a 
future  intent  to  settle  on  and  claim  the  tract.  This  does  not  satisfy  the 
requirement  of  the  preemption  law  that  actual  settlement  must  precede 
a  filing  in  order  to  validity  of  the  filing.  As  Thompson  (even  had  he 
elected  so  to  do)  could  not  claim  this  filing  as  valid  for  want  of  prior 
settleflient,  so,  on  the  other  hand,  it  cannot,  by  reason  of  its  illegality, 
operate  to  exhaust  his  pre-emption  right  and  estop  him  from  another 
filing.    The  filing  was  inoperative  for  all  purposes. 


CONTEST— HEABING^REINSTATEMENT. 

SOHMITT  V.  KNAUP. 

Where  a  t^re-emptor  fails  to  assert  his  claim  within  the  legal  period,  though  his  filing 

is  still  uncanceled,  it  is  error  to  order  a  hearing  when  an  entry  of  the  same  land 

is  made  thereafter. 
Where  the  pro-emptor,  after  such  hearing,  files  a  relinquishment,  he  cannot  have  his 

rights  reinstated  on  the  ground  that  the  adverse  party  has  failed  to  pay  money 

duo  on  account  of  such  relinquishment. 

Acting  Secretary  Joslyn  to  Commissioner  McFarland^  August  15, 1883. 

I  have  considered  the  case  of  William  H.  Schmitt  v.  Henry  Knauf, 
involving  the  NB.  i  of  Sec.  10,  T.  115,  R.  35,  Redwood  Falls  district, 
Minnesota,  on  appeal  by  Knauf  from  your  decision  of  April  18, 1882, 
dismissing  the  contest. 

Knauf  filed  declaratory  statement  No.  660,  May  23, 1874,  alleging 
settlement  May  22, 1874. 

Schmitt  made  homestead  entry  Ko.  2975,  March  8, 1881,  on  the  same 
tract,  and  filed  notice  of  contest  March  21, 1881,  alleging  abandonment 
by  Knauf. 

Knauf  failed  to  make  final  proof  within  the  time  prescribed  by  law, 
but  as  the  Government  is  averse  to  technical  forfeiture,  his  filing  was 
permitted  to  stand  in  the  absence  of  an  adverse  claim  (Johnson  v. 
Towsley,  13  Wall.,  72). 

Knauf  still  having  omitted  to  make  final  proof,  his  right  under  his 
filing  was  at  an  end  when  Schmitt  made  entry,  consequently  the  local 
officers  erred  in  permitting  a  contest  by  the  latter.  Schmitt  was  in  no 
jeopardy.  His  entry  was  admitted  under  the  regular  practice,  subject 
to  the  assertion  of  any  prior  right  of  pre-emption,  and  unless  Knauf 
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appeared,  upon  due  notice  as  required  by  law,  to  make  final  proof,  tbe 
entry  of  Schmitt  would  be  entitled  to  pass  to  patent. 

But  the  parties  duly  appeared ;  and,  in  the  final  proceedings,  Knanf 
executed  to  the  United  States  a  relinquishment  of  his  claim,  which  was 
placed  on  file  and  transmitted  with  the  record.  He  now  attempts  to 
reassert  his  claim  on  the  ground  of  an  alleged  understanding  that  the 
relinquishment  was  only  intended  to  be  filed  on  receipt  by  him  of  cer- 
tain money  considerations  from  Schmitt,  and  that  he  has  never  given 
final  authority  to  efTect  the  purposes  of  the  instrument 

I  think  he  cannot  be  further  heard  upon  his  showing  in  this  regard. 

He  also  alleges  excase  for  his  laches  in  failing  to  offer  final  x^roof  and 
l)ayment  on  the  ground  of  grasshopper  ravages,  and  his  right  of  absence 
under  the  laws  relating  thereto. 

His  allegations  in  this  respect  fail  to  show  a  foundation  for  his  claim 
by  proper  notice,  or  that  he  ever  left  the  land  during  the  period  allowed 
by  law ;  he  therefore  has  no  standing  upon  this  ground.  The  other 
reasons  set  up  by  him  are  without  weight,  and  do  not  require  consid- 
eration. 

Your  decision  is  afSrmed. 


XV.— BESIDENCE. 

PROOF'-'ABANDONMENT. 

RUFUS  MoCONLISS. 

WhilBt  a  pre-emption  claim  is  pcndicg,  the  claimant  cannot  make  a  homestead  entiy 
withont  abandoning  his  pre-emption  claim.  He  cannot  reside  on  two  tracts  at 
once. 

Secretary  Teller  to  Commissioner  McFarlandy  April  12, 1883. 

I  have  considered  the  appeal  of  Bufas  McGonliss  from  your  decision 
of  May  17, 1882,  rejecting  his  application  to  enter  under  the  pre-emp- 
tion law  the  SW.  J  of  Sec.  22,  T.  12,  E.  13  W.,  Salina,  Kans. 

It  appears  that  McGonliss  filed  declaratory  statement  for  this  tract 
July  21,  alleging  settlement  July  18, 1881,  and  made  the  affidavit  re- 
quired by  section  2262  of  the  Bevised  Statutes,  and  also  his  final  proof, 
April  1, 18S2,  before  a  clerk  of  court.  He  was  authorized  to  make  his 
final  proof  before  such  officer,  but  not  his  affidavit,  the  section  requiring 
that  this  be  made  before  the  register  or  Tcceiver  of  the  land  office  for 
the  district  in  which  the  land  is  located ;  and  the  local  officers  rejected 
his  proof  because  of  the  irregularity  and  insufficiency  of  the  affidavit. 
Were  this  the  only  question,  McGonliss  would  be  permitted  to  perfect 
his  proof  by  a  supplemental  affidavit,  in  accordance  with  the  require- 
ment, there  being  no  adverse  claimant. 

It  appears,  however,  that  on  February  11,  1882,  McGonliss  made  a 
homestead  entry  upon  another  tract  in  a  different  township  firom  that 
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in  which  his  pre-emption  claim  was  located,  and  that  he  had  resided 
on  the  homestead  tract  from  the  date  of  snch  entry,  and  was  residing 
thereon  when  he  made  his  pre-emption  proof;  in  other  words,  he  was, 
from  February  11  to  April  1, 1882,  claiming  lands  under  both  the  pre- 
emption and  homestead  laws,  each  of  which  requires  residence  on  the 
respective  tracts  embraced  thereby.  He  was  tiot  required  to  commence 
residence  on  his  homestead  tract  until  within  six  months  from  the  date 
of  his  entry:  but  having  done  so  immediately  upon  his  entry,  he  must 
be  held  to  all  the  legal  consequences  which  result  therefrom.  One 
claiming  a  pre-emption  right  must  reside  on  the  tract  to  the  date  of  his 
entry,  and  residence  on  a  homestead  tract  pending  the  pre  emption 
claim  is  in  the  nature  of  an  abandonment  of  the  latter.    He  cannot 

reside  on  the  two  tracts  at  the  same  time. 

» 

Your  decision  is  affirmed. 


FURTHEU  PBOOF—CONTINUOUS  OCCUPANCY. 

TUPPEE  V.  SCHWARZ. 

In  view  of  the  good  faith  in  settlement  and  improyement,  the  pre-emptor  is  allowed 
the  fall  period  of  thirty- three  months  within  which  to  famish  satisfactory  proof  of 
residence. 

Secretary  Teller  to  Commissioner  McFarland,  February  2, 1884. 

I  have  considered  the  case  of  Ellen  S.  Tupper  v.  Jacob  Schwarz,  in- 
volving the  SW.  J  of  Sec.  2,  T.  99,  E.  54,  Yankton,  Dak.,  on  appeal  by 
Schwarz  from  your  decision  of  April  14, 1883,  holding  that  although  the 
facts  do  not  justify  a  present  entry  of  the  tract  by  Mrs.  Tupper,  you 
are  not  sufficiently  satisfied  of  her  want  of  good  faith,  and  therefore 
allow  her  to  make  further  proof  of  her  compliance  with  the  law  within 
the  time  required  therefor,  and  that  also  the  entry  of  Schwarz  be  held 
subject  thereto. 

Tupper  filed  declaratory  statement  August  9,  alleging  settlement 
June  25, 1880,  and  Schwarz  made  homestead  entry  December  3, 1880. 
A  trial  was  held  May  24, 1882,  upon  Tupper^s  offer  to  make  proof  and 
payment.  The  testimony  shows  that  in  June,  1880,  she  purchased  a 
few  acres  of  breaking  on  the  tract,  and  caused  a  few  more  to  be  broken, 
amounting  in  all  to  about  seven.  She  also  caused  a  cellar  for  a  house 
to  be  dug,  and  in  the  month  of  August  following,  slept  two  or  three 
nights  on  the  land  under  a  wagon.  In  August,  1881,  she  erected  a 
house  on  the  land,  placed  some  furniture  therein,  and  has  frequently 
since  been  upon  the  land ;  but  the  evidence  fails  satisfactorily  to  show 
a  continuous  residence  thereon,  or  that  it  has  been  her  actual  home. 

Schwarz  erected  a  house  on  the  land  in  April,  1881,  over  her  cellar,  in 
which  house  with  his  family  he  has  since  continuously  resided.  He  has 
also  out-buildings,  and  has  broken  and  cultivated  about  two  acres ; 
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but  iu  view  of  the  fact  that  ho  entered  the  land  with  knowledge  of  her 
improvements  and  appropriated  them  to  his  own  nse,  and  of  the  pa<)- 
sibility  that  her  former  proofs  in  respect  to  residence  are  defective 
merely,  and  may  be  cured  and  made  satisfactory  on  further  proof, 
within  thirty-three  months  from  the  date  of  her  settlement,  I  affirm 
your  decision. 


absence— continuous  claim. 
Goodnight  v.  Anderson. 

All  absences  which  do  not  impeach  a  pToemptor's  good  faith  are  permissible.  He 
who  sleeps  on  his  claim  in  a  pen  or  in  the  open  air,  intending  to  erect  a  habita- 
ble dwelling  as  soon  as  his  means  or  occupation  permits,  maintains  a  satiafac- 
tory  residence. 

In  view  of  the  evidence  tho  land  is  awarded  to  Anderson. 

Secretary  Teller  to  Commissioner  McFarland,  March  31, 1884. 

I  have  considered  the  case  of  Edward  Goodnight  v.  0.  G.  Anderson, 
involving  the  NW.  J  of  Sec.  30,  T.  3  K.,  B.  31  E.,  Le  Grand,  Greg.,  on 
appeal  by  Anderson  from  your  decision  of  October  2, 1883,  rejecting  his 
final  proofs  and  holding  his  filing  for  cancellation. 

It  appears  from  the  record  that  Anderson,  an  unmarried  man,  settled 
on  the  tract  February  11, 1881,  and  filed  his  declaratory  statement 
No.  2929  on  the  19th  of  the  same  month;  that  in  the  following  May 
he  put  up  a  little  shanty  or  pen,  without  window  or  door,  and  but  par- 
tially roofed,  in  which,  alone  or  with  a  brother,  he  slept  for  one  or  more 
nights  every  few  weeks  until  December,  1883 ;  that  he  intended  to 
build  a  habitable  house  at  the  latter  time,  at  the  conclusion  of  certain 
work  in  which  he  was  engaged  during  the  summer ;  that  he  plowed  half 
an  acre  in  the  spring  of  1882,  had  several  more  acres  plowed  for  him, 
which  were  sowed  in  wheat  and  planted  with  vegetables  and  trees,  and 
rudely  fenced  a  small  garden ;  and  that  from  time  to  time  he  hauled 
lumber  upon  the  land  for  the  proposed  dwelling,  the  nearest  timber  be- 
ing some  forty  miles  aw^ay. 

On  November  18, 1883,  Goodnight  went  upon  the  land,  and  filed  his 
declaratory  statement  for  it  on  the  22d  of  the  same  month.  He  put  up 
a  small,  cheap  house,  with  a  window  and  door,  but  without  a  floor,  slept 
in  it  for  two  nights,  dug  a  couple  of  ^'  wells,"  3  to  5  feet  deep,  and  about 
December  10,  as  he  says,  started  for  Washington  Territory  to  settle  up 
his  business  there,  leaving  in  his  shanty  a  bucket  and  some  pans  and 
nails. 

Between  the  1st  and  15th  of  December,  1882,  Anderson  built  a  fairly 
substantial  and  habitable  dwelling,  where  he  appears  to  have  had  his 
home  since,  though  being  absent  part  of  the  following  winter  at  school. 
His  residence  on  the  land  since  December,  1882,  to  date  of  his  offer  to 
make  final  proof,  April.  9, 1883,  was  not  satisfactorily  shown  at  the  hear- 
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iDg }  nor  was  it  sbown  that  he  did  not  maintain  a  residence.  He  lias 
since  cultivated  the  land  somewhat,  has  allowed  his  father's  sheep  to 
pasture  on  it,  and  their  herder  to  live  in  the  house  for  a  portion  of  the 
time. 

On  March  9, 1883,  Goodnight  returned  from  Washington  Territory, 
went  on  the  land  with  some  household  goods,  was  ordered  away  by  An- 
derson, and  refused  to  go.  Anderson  then  brought  an  action  against 
him  for  forcible  entry  and  detainer,  the  jury  found  for  the  plaintiflF,  and 
Goodnight  was  ejected  by  the  officers  in  the  latter  part  of  the  same 
month.    He  has  since  resided  on  what  he  calls  his  '^  railroad  claim." 

Ton  find  that  Anderson  failed  to  build  a  habitable  house,  and  in  other 
respects  to  comply  with  the  law  prior  to  Goodnight's  settlement;  and 
your  action  is  based  on  the  case  of  Titus  v.  Bull  (9  Copp,  117),  wherein 
it  is  said  that  ^'  a  pre-emptor  who  relinquishes  his  rights  by  failure  of 
constant  assertion  thereof  on  the  land  •  •  •  cannot  resume  them 
at  his  pleasure  in  the  presence  of  an  adverse  claim."  In  that  case  Titus 
bad  not  cultivated  the  land,  and  had  wholly  abandoned  it  for  seven 
months,  during  which  Bull's  settlement  and  improvement  were  made, 
which  were  continuously  maintained  afterwards.  There  was  a  reasona- 
ble cultivation  in  this  case ;  there  is  no  evidence  of  abandonment  what- 
ever, and  there  is  shown  a  continuous  assertion  of  claim  to  the  land ; 
for  the  language  above  quoted  is  not  to  be  construed  as  meaning  that 
the  settler  must  never  absent  himself  from  the  land ;  and  the  uniform 
rulings  are  to  the  effect  that  all  absences  which  do  not  impeach  his  good 
faith  are  permissible.  A  man  who  sleeps  on  his  claim  in  a  pen  or  in  the 
open  air,  intending  to  erect  a  habitable  dwelling  as  soon  as  his  means  or 
occupation  permits,  maintains  a  satisfactory  residence.  If  he  keeps  a 
little  garden,  plows  and  sows  land,  and  hauls  lumber  from  time  to  time 
for  the  contemplated  dwelling,  he  is  continuously  asserting  his  claim. 
All  these  doings  show  good  faith.  In  this  case,  while  the  evidence  does 
not  satisfactorily  show  a  reasonably-continuous  residence,  it  certainly 
does  not  show  an  abandonment;  and  it  is  to  be  observed  that  in  this 
contest  Goodnight  is  resting  on  his  superior  right  to  the  land,  and  must 
therefore  prove  such  abandonment  or  want  of  good  faith  to  sustain  his 
own  claim.    He  has  not  done  this. 

But  again,  what  good  faith  did  Goodnight  show,  and  how  did  he  con- 
tinue to  assert  a  claim  to  the  land  t  He  made  a  pretence  of  digging  a 
well,  put  up  '^  a  little  shanty,"  as  he  has  termed  it,  slept  in  it  two  nights, 
made  no  cultivation  or  other  improvement^  never  established  a  residence 
on  the  land,  and  in  less  than  a  month  went  off  to  Washington  Territory, 
remaining  away  some  three  months.  Thereby  he  may  have  made  a  good 
settlement  against  the  United  States  (if  Anderson's  abandonment  be 
admitted),  but  he  did  nothing  to  hold  the  land  against  third  persons. 
Had  he  duly  established  a  residence  and  remained  on  the  land,  the  case 
would  be  different;  but  he  took  the  chance  of  the  acquisition  of  a  better 
right  by  some  third  person,  when  he  left  the  land  without  doing  these 
4631  L  o 40 
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things.  SapposiBg,  then,  that  Anderson  had  forfeited  his  right  to  the 
land  as  against  Goodnight,  his  return  to  it  daring  this  period  of  aban- 
donment, the  erection  and  occapancy  of  a  dwelling,  and  the  snbseqaent 
coltivation,  gave  him  the  superior  right  (Belk  v.  Meagher,  104  U. 
S.,  279). 

I  cannot  bat  allow  considerable  weight  to  the  judgment  of  the  local 
jary  which  heard  the  testimony  upon  his  allegation  of  six  months'  resi- 
dence, and  which  sustained  his  possessory  claim.  This  and  his  final 
proofs  are  in  my  opinion  sufBcient  to  entitle  him  to  enter  the  land. 

Your  decision  is  therefore  reversed. 


XVL— SELECnOH. 

impbopebly  made^effect  of. 

Charles  Dubfee  et  al. 

Secretary  Teller  to  OommUsioner  McFarla/ndy  November  7^  1883. 

The  appeal,  denying  that  the  townships  named  are  entitled  to  indem- 
nity for  reasons  stated,  further  claims  that  the  commissioners  of  Walla 
Walla  County  were  not  authorized  to  make  said  selections,  because  the 
act  of  March  3, 1853 — the  only  act  under  which  they  had  authority  to 
make  them — limited  their  selections  to  cases  in  which  Sections  16  and 
36  were  occupied  by  actual  settlers  prior  to  survey  thereof;  in  which 
case  they  are  authorized  to  locate  other  lands  in  lieu  of  the  land  so  oc- 
cupied. 

It  is  not  necessary  to  consider  this  question,  because  the  lands  applied 
for  being  in  a  state  of  reservation^-whether  rightly  so  or  not — are  not 
subject  to  sale  or  disposal  daring  its  continaance.  The  applications  to 
enter  tracts  within  said  reservation  were  therefore  properly  rejected, 
and  your  decision  is  affirmed. 


UNCANCELED—LAin)  IN  BESEBVATIOK. 

AaNES  K  li.  Eable. 
Secretary  Teller  to  Commissioner  McFarlandj  November  9, 1883. 

Your  decision  states  that  the  selections  in  qaestion  are  yet  uncan- 
celed and  in  force. 

The  appeal  claims  that  the  selections  were  improperly  or  illegally 
made,  and  are  without  effect.  It  is  nor  here  necessary  to  consider  that 
question,  for  the  selections  became  an  appropriation  and  reaep^on  of 
the  tract,  and  so  long  as  these  continue  the  tracts  are  not  sabj^  to 
other  disposal.  ^ 

The  application  of  Earle  having  been  made  pending  the  reservation 
was  properly  rejected,  and  your  decision  is  affirmed. 


i 
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XVII.— SETTLEMENT. 

citizekship-^good  faith. 
Kelly  v.  Quast. 

A  fillog  and  settlement  before  declaration  of  citizenship  are  of  no  legal  effect.  Bui 
where  no  adverse  claim  intervenes  prior  to  declaration  of  citizenship  and  subse- 
quent settlement,  the  original  filing  should  not  be  canceled. 

Secretary  Teller  to  Commissioner  McFarlandy  October  9, 1883. 

I  have  considered  the  case  of  E.  A.  Kelly  v.  Carl  Quast,  involving  the 
S.  i  of  the  SW.  i  and  the  W.  J  of  the  SE.  J  of  Sec.  20,  T.  38,  E.  5  W., 
Lewiston  district,  Idaho,  on  appeal  by  Qaast  from  yonr  decision  of  June 
8, 1882,  in  which  you  deny  his  application  to  enter  the  tract  in  question, 
and  hold  his  filing  for  cancellation  on  the  ground  that  his  settlement 
was  made  subsequent  to  filing. 

Quast  filed  declaratory  statement  Ko.  993,  March  26, 1879,  alleging 
settlement  March  10, 1879,  and  gave  notice  that  he  would  make  final  proof 
July  18,  1881.  Kelly  made  homestead  entry  No.  777,  November  17, 
1880,  on  the  same  tract,  and  appeared  on  the  day  set  for  making  final 
proof,  opened  contest,  and  alleged  that  Quast  had  not  improved  the 
land  nor  established  a  residence  thereon,  but  sought  to  obtain  it  merely 
for  the  purpose  of  speculation. 

The  evidence  shows  that  Quast  visited  the  land  March  10, 1879^  but 
as  he  failed  to  declare  his  intention  of  citizenship  until  March  26, 1879, 
any  act  of  settlement  which  he  might  have  performed  prior  to  the  lat- 
ter date  could  not  enure  to  his  benefit.  (McMurdie  v.  G.  P.  E.  E.  Co., 
Copp's  L.  O.,  June,  1881.) 

It  does  not  appear  that  he  went  on  the  land  again  until  about  the 
middle  of  April,  1879,  at  which  time  he  proceeded  with  his  work  upon 
the  same,  built  his  house  during  the  following  month,  and  improved  the 
land  and  resided  thereon  in  good  faith  up  to  the  time  of  contest. 

The  allegation  that  Quast  held  the  land  for  the  purpose  of  specula- 
tion is  not  sustained  by  the  evidence,  and  is  therefore  not  entertained. 

Quast  failed  to  protect  himself  by  making  proper  settlement  prior  to 
filing;  but  in  the  absence  of  an  intervening  adverse  claim,  the  Govern- 
ment will  not  interpose  any  objection  to  his  entry  (Stanley  v.  Fairchild, 
Copp's  L.  O.,  November,  1876). 

Your  decision  is  reversed.  Quast  will  be  allowed  to  make  entry,  and 
upon  receipt  of  his  final  payment  the  entry  of  Kelly  will  be  canceled. 
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eev,  stat.  2^82— actual  residence, 
Samuel  M.  Fbank. 

A  party  making  an  entry  on  one  or  two  lots,  under  SeoUon  2382  Rev.  Stat.,  most 
actually  reside  upon  one  lot.  ^^Aeinal  setUer"  as  found  in  said  section  held  to 
mean  actual  resident. 

Commissioner  McFarland  to  register  and  receiver ,  Le  Orand^  Oreg.y  Janu- 

nary  2, 1884. 

I  am  in  receipt  of  your  letter  of  the  3(]  iDstant,  trausinittiug  the  aj£- 
davit  of  Samuel  M.  Frank,  in  which  );e  states  that  he  is  not  a  resident 
of  lot  10,  block  7,  Baker  City,  Oreg.,  which  lot  is  covered  by  his  T.  S. 
cash  entry  35,  made  Febraary  20,  1873.  July  29, 1874,  said  entry  was 
suspended  for  the  reason  that  the  proof  failed  to  show  that  claimant  at 
date  of  entry  resided  upon  said  lot.  November  1  last  you  transmitted 
Frank's  affidavit,  which  indicated  that  he  had  for  years  resided  upon 
lot  4,  block  2.  It  also  appeared  therein  that  claimant  has  erected  two 
warehouses  and  a  stone  cellar  upon  lot  10,  block  7.  The  affidavit  first 
referred  to  shows  that  claimant  has  never  resided  upon  the  lot  covered 
by  his  entry. 

Section  2382  Eev.  Stat.,  under  which  said  entry  was  made,  provides 
"that  any  actual  settler  upon  any  one  lot,  as  above  provided,  and  upon 
any  additional  lot  in  which  he  may  have  substantial  improvements  shall 
be  entitled  to  prove  up  and  purchase  the  same  as  a  pre-emption,  at  such 
minimum,  at  any  time  before  the  day  fixed  for  the  public  sale."  This 
office  has  always  instructed  local  officers  to  require  parties  making  en- 
tries of  town  lots  under  said  section  to  show  residence  upon  one  lot  so 
entered  and  substantial  improvements  upon  an  additional  lot,  and  the 
rule  requiring  such  proof  has  been  strictly  adhered  to  wherever  the 
question  has  been  presented;  but  there  has  been  no  case  considered 
wherein  the  question  arose  since  the  decision  in  the  case  of  AUman  v. 
Thulon  (Gopp's  Land  Laws,  690, 1875),  on  appeal  to  the  honorable  Sec- 
retary of  the  Interior.  In  that  case  Assistant  Attorney-General  Smith 
was  of  opinion  that  the  word  settler^  as  used  in  the  land  laws  of  the 
United  States,  had  a  well-defined  technical  meaning,  and  "  a  x>er8on  is 
a  settler  who,  intending  to  initiate  a  claim  under  any  law  of  the  United 
States,  for  the  disposition  of  the  public  domain,  does  some  act  connect- 
ing himself  with  the  particular  tract  claimed,  said  act  being  equivalent 
to  announcement  of  such  his  intention,  and  from  which  the  public  gen- 
erally may  have  notice  of  his  claim.    Such  act  constitutes  a  settlement ; " 

•  •  •  and  recommended  that  the  decision  of  this  office  be  reversed, 
his  recommendation  being  based  in  part  upon  the  construction  placed 
upon  the  term  "  settler,"  as  used  in  said  section.  The  honorable  Sec- 
retary in  his  decision  stated  that  "  while  not  entirely  clear  in  my  own 
mind  as  to  the  question  of  law  involved  in  the  case,  I  cannot  perceive 
sufficient  grounds  for  reversing  the  decision  of  your  office."    In  said 


DECISIONS  BELATINa  TO  THE  PUBLIC   LANDS.  629 

case  there  were  two  questions  of  law  presented,  one  being  the  question 
involved  herein.  After  a  careful  consideration  of  the  last  clause  of  sec- 
tion 2382, 1  am  unable  to  arrive  at  a  conclusion  in  harmony  with  the 
recommendation  in  AUman  v.  Thulon.    Said  clause  is  as  follows : 

Any  actual  settler  upon  any  lot,  as  above  provided,  and  upon  any 
additional  lot  in  which  he  may  have  substantial  improvements,  shall  be 
entitled  to  prove  up  and  purchase  the  same  a«  a  preemption. 

The  language  may  fairly  be  interpreted  to  mean  that  a  party  seeking 
to  enter  one  lot  must  possess  a  qualification  to  enable  him  to  make  such 
entry,  superior  to  that  required  to  make  an  entry  of  an  additional  lot ; 
for  the  placing  of  substantial  improvements  upon  the  latter  is  sufficient, 
the  term  settler,  whatever  may  be  its  meaning,  having  no  reference 
thereto.  The  special  qualification  in  my  opinion  is  actual  residence, 
though  the  term  settler  is  used.  It  is  stated  in  the  opinion  referred  to, 
that  from  the  moment  a  claimant  <'  enters  in  person  on  land  open  to 
such  a  claim,  animo  manendi,  or  rather  with  the  intention  of  availing 
himself  of  the  provision  of  the  act  referred  to,  and  does  any  act  in 
execution  of  that  intention,  he  is  a  settler."  Under  the  pre-emption 
law  a  mere  act  of  settlement,  unless  actual  residence  follows,  cannot  en- 
title a  party  to  make  an  entry.  The  settlement  must  develop  into  a  res- 
idence, and  the  same  is  required  under  the  homestead  law. 

Although  it  is  not  prescribed  in  plain  and  indisputable  language 
that  under  section  2382  residence  must  be  shown  upon  one  lot,  such 
certainly  was  the  intention  of  Congress.  There  can  be  no  doubt  that 
the  making  of  substantial  improvement  upon  an  additional  lot  as  therein 
provided  must  be  as  much  a  settlement  as  any  act  that  could  be  per- 
formed ;  and  what  more  could  an  applicant  do  to  constitute  himself  a 
settler  to  entitle  him  to  enter  a  single  lot,  unless  it  be  to  establish  a 
residence  thereon;  and  the  law  certainly  requires  more  of  an  applicant 
in  such  case  than  when  seeking  to  enter  a  second  lot.  The  terms  ^'set- 
tlement" and  "inhabits"  are  both  used  in  section  2259  in  the  order 
given,  and  the  language  clearly  shows  the  distinction  between  the  terms 
actual  settler  and  resident,  as  contemplated  in  the  pre-emption  law — 
the  one  meaning  the  performance  of  some  simple  act  to  operate  as  no- 
tice to  the  world  that  a  tract  is  claimed,  the  other  meaning  that  an 
actual  residence  or  habitation  must  be  established  and  follow  the  settle- 
ment. • 

It  is  a  well-settled  rule  that  wherever  settlement  is  required  by  a 
claimant  to  the  public  land  under  any  law  regulating  the  disposal  of 
the  public  domain,  a  residence  must  follow  at  some  period  before  entry; 
and  though  the  requirement  as  provided  in  express  terms  in  the  pre- 
emption and  homestead  laws,  and  the  word  "residence"  or  "inhabit" 
do  not  occur  in  the  section  referred  to,  I  am  of  opinion  that  by  analogy, 
and  on  the  ground  of  public  policy,  actual  residence  should  be  required 
under  said  section,  and  so  decide.  Were  it  held  otherwise,  a  party,  not 
a  resident  of  a  town,  could,  by  building  a  fence  upon  one  lot  and  an 
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oathouse  upon  another,  make  an  entry  for  specalative  parposes,  and 
thereby  evade  the  evident  object  of  the  town-site  law  of  July  1, 1864, 
which  was  not  only  that  the  towns  should  be  improved  and  built  up, 
but  that  the  population  should  increase,  the  one  being  as  essential  to 
the  development  of  a  town  as  the  other. 

Frank's  entry  is  therefore  held  for  cancellation,  subject  to  appeal  to 
the  honorable  Secretary  of  the  Interior  under  the  rules. 


inclosu be  necessary  to  protect  possession—trespass— decision 

in  atherton  and  fowler—intimidation, 

Ward  v.  Gann. 

Two  or  more  pre-emptors  may  settle  on  the  game  forty-acre  tract,  not'K'ithstaiiding 
notice  of  the  first  settler's  claim  thereto.  Unless  the  forty-acre  tract  is  incloseil, 
sach  suhseqaent  settlement  is  not  a  trespass  under  the  Atherton-Fowler  decision. 
In  this  case  it  was  not  intimidation  for  a  subsequent  settler,  a  single  man,  to  build 
his  house  within  a  few  feet  of  the  house  erected  by  a  prior  settler,  a  young  ud- 
married  woman. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  April  28, 1884. 

I  have  considered  the  case  of  Marinda  A.  Ward  v.  Abraham  Oann, 
involving  lots  3  and  4  in  Sec.  4,  and  lots  1  and  2  in  Sec.  5,  T.  7  S.,  B.  IS 
E.,  Stockton,  Oal.,  on  appeal  by  Ward  from  your  decision  of  October  18, 
1883,  awarding  the  land  to  Gann. 

It  appears  that  Miss  Ward,  who  is  a  young  colored  woman,  went  with 
her  father  upon  the  laud  on  January  5, 1882,  and  made  settlement  by 
having  logs  for  a  house  placed  on  it,  filing  her  declaratory  statement, 
'So.  11281,  two  days  after.  The  cabin  was  subsequently  built,  nailed 
up,  and  left  empty  and  unfurnished.  Miss  Ward  did  not  establish  her 
residence  on  the  laud,  but  went  into  service  at  Merced,  some  20  miles 
distant,  in  order  to  earn  money  to  pay  for  it,  as  she  testifies.  On  May 
10, 1882,  Gann  went  on  the  land,  built  him  a  house  within  25  feet  of  Miss 
Ward's  house  (both  houses  being  built  near  a  spring),  took  up  his  resi- 
dence, filed  his  declaratory  statement,  l^o.  11519,  in  the  following  July, 
and  in  March,  1883,  gave  notice  of  his  intention  to  make  final  proof. 
Miss  Ward  contestQid  his  right  to  the  land,  showing  that  she  returned 
to  the  land  on  March  16, 1882,  for  the  purpose  of  taking  up  her  resi- 
dence, found  Gann  living  in  his  house,  was  intimidated  thereby,  and 
therefore  did  not  take  up  her  residence.  It  is  shown  that  Gann  was 
notified  of  Miss  Ward's  claim  before  he  settled,  and  also  that  there  was 
no  intimidation  other  than  building  his  house  within  such  close  prox- 
imity to  her  house. 

Counsel  for  Miss  Ward  urge,  under  the  ruling  in  Atherton  v.  Fowler 
(96  U.  S.,  513),  and  in  other  cases  in  the  Supreme  Court  following  it, 
"that  Gann's  entry  and  erection  of  a  house  upon  the  same  forty-acre 
tract  nx)on  which  Miss  Ward  had  her  house  was  a  trespass,  and  gave 
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him  no  basis  for  any  claim  as  a  pre- emptor.''  Sectioa  2273,  Bev.  Stat., 
contemplates  settlement  by  two  or  more  persons  ^<  upon  the  same  tract 
of  land,"  and  it  seems  clear  that  as  a  person  may  pre-empt  a  single  sab- 
division  of  a  qaarter-section,  such  a  subdivision  is  '<a  tract  of  land" 
within  the  meaning  of  the  law.  Hence  the  law  authorizes  a  settlement 
of  two  or  more  persons  on  such  subdivision,  and  the  said  case  merely 
requires  that  it  shall  be  peaceable,  and  <^  on  lands  not  in  the  actual 
possession  of  another."  In  the  case  at  bar  there  was  no  inclosure  by 
Miss  Ward,  and  her  possession  was  therefore  not  distured  by  Gann's 
entry. 

The  plea  of  intimidation  is  not  sustained  by  the  evidence,  and  there 
is  therefore  no  excuse  for  Miss  Ward's  failure  to  reside  on  the  land. 
Kor  is  there  any  excuse  for  her  failure  to  offer  proof  and  payment  within 
twelve  months  from  date  of  her  settlement.  Hence  Gann  has  the 
superior  right  to  the  land,  and  your  decision  is  af^med. 


XVin.--TIMBEB  LANDS. 

DEFINITION  OF  ACT  JUNE  3,  1878. 

SPITHILL  V.  GOWEN. 

This  act  contemplates  Bnch  timber  lands  as  are  found  in  broken,  nigged,  or  mountain* 
0U8  regions,  where  the  soil,  'when  the  timber  is  cleared  off,  is  unfit  for  cultivation, 
and  not  lands,  though  heavily  timbered,  whore  the  soil  is  susceptible  of  cultiva- 
tion. 

Secretary  Teller  to  Commissioner  McFarland^  May  8, 1883. 

Sm :  I  have  considered  the  case  of  Alexander  Spithill  v.  John  D. 
Goweu,  involving  the  SW.  J  of  Sec.  29,  T.  31,  E.  4  B.,  Olympia,  Wash., 
on  appeal  by  Gowen  from  your  decision  of  March  25, 1682,  holding  his 
filing  for  cancellation  and  allowing  the  entry  of  Spithill. 

Gowen  filed  declaratory  statement  January  13, 1880,  alleging  settle- 
ment December  24,  1879,  and  Spithill  appUed  Fe  binary  19, 1881,  to 
enter  the  tract  under  the  act  of  June  3, 1878  (20  Stat.,  89). 

This  act  provides  (section  1)  for  the  sale  of  lands  '^valuable  chiefly 
for  timber,  but  unfit  for  cultivation,'^  at  the  minimum  price  of  $2.50  per 
acre.  •  •  •  «  Provided^  That  nothing  herein  contained  shall  defeat 
or  impair  any  bona  fide  claim  under  any  law  of  the  ITnited  States,  or 
anthorize  the  sale'^  of  •  •  •  "the  improvements  of  any  bona  fide 
settler."  Section  2  requires  an  affidavit  from  the  applicant  that  the 
land  applied  for  is  "  uninhabited,"  and  by  section  3,  publication  of  the 
application  to  enter  the  land  must  be  made  for  sixty  days,  after  which 
the  applicant  is  required  to  furnish  the  local  officers  satisfactory  evi* 
dence  ^Hhat  the  land  is  of  the  character  contemplated  in  this  act,  nn* 
occnpiedy  and  without  improvements"  (except  such  as  were  made  by  or 
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belong  to  the  applicant),  providing,  also,  that  any  person  having  a 
valid  claim  to  any  portion  of  the  land  may  oDject  to  issuance  of  patent 
to  the  applicant,  and  that  the  merits  of  his  objections  be  determined  as 
in  other  land  cases. 

Spithill  was  thus  required  to  show  that  the  land  was  uninhabited, 
unoccupied,  and  unimproved  (except  by  himself),  and  that  it  was  chiefly 
valuable  for  timber,  and  unfit  for  cultivation.  Should  it,  however,  ap- 
pear  that  it  is  not  subject  to  entry  under  the  provisions  of  this  act,  con- 
sideration of  Gowen's  preemption  claim  becomes  immaterial  in  this 
case.  All  timbered  lands  are  unfit  for  cultivation  in  their  natural  con- 
dition ;  but  if  they  may  be  redeemed  and  made  susceptible  of  cnltiva*' 
tion  by  ordinary  farming  process,  they  are  not,  in  my  opinion,  within 
the  purpose  of  this  act,  which  was  intended  to  embrace  within  its 
provisions  timbered  tracts  only  in  broken,  rugged,  or  mountainous  dis- 
tricts, with  soil  unfit  for  ordinary  agricultural  purposes  when  cleared 
of  timber.  A  different  construction  of  the  act  would  subject  to  its 
operation  immense  bodies  of  heavily  timbered  land,  which  need  only 
enterprise  and  labor  for  their  conversion  into  fertile  fields  and  flourish- 
ing towns. 

The  testimony  shows  that  the  tract  in  question,  with  all  the  land  in 
that  vicinity,  is  heavily  timbered,  but  does  not  show  that  it  is  unfit  for 
cultivation  when  cleared  of  timber.  On  the  contrary,  it  is  shown  that 
neighboring  lands  of  this  same  general  character  are  cultivated  with 
fair  success.  A  portion  of  that  in  question,  variously  estimated  at 
from  10  to  50  aeres,  consists  of  a  swamp  of  rich  soil,  8  or  10  acres  of 
which  is  now  fit  for  pasture  aud  hay  (the  balance  of  which  may  be  made 
so  by  drainage),  and  a  lake  of  4  acres,  while  the  remaining  portion 
is  upon  a  level  upland,  heavily  timbered,  with  a  gravelly  and  somewhat 
sandy  soil  slightly  mixed  with  clay,  which,  under  a  large  preponderance 
of  testimony,  may  be  converted  into  farming  lands  and  made  fit  for 
cultivation.  Such  land  is  not,  in  my  opinion,  subject  to  entry  under 
this  act,  but  must  be  appropriated  under  the  pre-emption  and  other 
laws  for  the  disposition  of  the  public  lands. 

I  reverse  your  decision  and  dismiss  the  application  of  SpithQl,  leav- 
ing the  claim  of  Oowen  for  his  final  proof. 
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land  susceptible  of  cultivation. 
"Rowland  v.  Clemens. 

Notwithfitanding  there  may  he  mncli  and  valaable  timber  on  a  tract,  the  same  is  not 
subject  to  entry  nnder  the  act  of  June  3, 1B78,  if  the  soil  is  a  black  loam  and  sos* 
ceptible  of  ordinary  caltivation,  except  in  minor  portions^  where  it  is  rocky  or 
steep. 

Where  a  declaratory  statement  is  on  file,  the  land  covered  thereby  is  not  subject  to 
entry  nnder  the  timber-land  act. 

Secretary  Teller  to  Commissioner  McFarlandj  March  7, 1884. 

I  have  considered  the  case  of  Robert  Rowland  v.  John  W.  Clemens, 
involving  lot  2  and  the  SB.  J  of  the  NW.  J  in  Sec.  30,  T.  9  K,  R.  5  W., 
W.  M.,  Vancouver,  Wash.,  on  appeal  by  Clemens  from  your  decision 
of  July  25, 1883,  awarding  the  land  to  Rowland. 

It  appears  that  on  September  8,  1882,  Clemens  made  application  to 
enter  lots  1  and  2  and  the  E.  ^  of  the  NW.  J  of  said  section,  under  the 
timber-land  act  of  June  3, 1878.  On  September  23, 1883,  Rowland  filed 
declaratory  statement  No.  1154,  alleging  settlement  on  the  same  day 
for  the  E.  i  of  the  SW.  J,  the  SE.  i  of  the  N  W.  J,  and  lot  2  of  said  sec- 
tion. Rowland  afterwards  filed  an  affidavit  alleging  that  the  tracts 
first  above  mentioned  were  valaable  chiefly  for  agriculture;  and  on 
that  issue  a  hearing  was  bad  on  February  20, 1883.  On  the  evidence 
your  said  decision  holds  that  said  laud  is  chiefly  agricultural. 

On  a  careful  consideration  of  the  testimony,  I  concur  in  your  opinion. 
There  is  much  timber  on  the  land,  and  it  is  doubtless  quite  valuable; 
but  nearly  all  the  witnesses  agree  that  the  soil  is  a  black  loam  and  sus- 
ceptible of  ordinary  cultivation,  except  in  minor  portions  where  it  is 
rocky  or  steep.  , 

I  observe  that  your  decisiou  couclnies  with  the  language,  "  I  award 
the  land  in  contest  to  him"  (Rowland).  The  issue  in  this  case  is  not 
the  superior  right  of  one  of  these  parties,  and  there  is  therefore  no 
*'  contest,"  in  any  proper  sense,  between  them.  Rowland's  affidavit  pre- 
sented one  issue  only,  namely,  the  character  of  the  land ;  on  tliat  the 
evidence  was  taken,  and  on  that  the  decision  should  be  made.  The 
latter's  pre-emption  papers  are  not  in  the  record,  and  the  Land.  Depart- 
ment is  in  no  position  to  judge  of  his  right  to  the  land.  Furthermore, 
the  evidence  shows  that  there  was  a  pre-emption  settlement  on  the  land 
prior  to  Rowland's  filing,  and  although  that  settler  testifies  that  he  sold 
his  house  to  Rowland,  it  does  not  appear  that  he  has  abandoned  the 
land,  or  that  be  is  in  laches  in  respect  to  his  claim.  Rowland's  claim 
should  therefore  stand  on  its  own  merits,  as  customary,  when  he  offers 
to  make  final  proof.    (See  Hughes  t?.  Tipton,  decided  the  23d  ultimo.) 

I  also  direct  your  attention  to  the  fact  that  the  first  preemptor,  one 
Ryan,  distinctly  testifies  that  be  had  duly  filed  his  declaration,  and  was 
in  lawful  x>os8ession  of  the  first-named  tracts  at  date  of  the  timber 
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application.  If  so,  the  local  officers  were  in  error  in  receiving  the  tim- 
ber application,  in  so  far  as  it  covered  said  tracts.  The  act  of  June  3, 
1878,  is  express  in  declaring  that  nothing  in  it  ^'  shall  defeat  or  impair 
any  bona  flde  claim  under  any  law  of  the  United  States,''  and  to  accept 
a  timber  application  for  part  of  a  tract  already  covered  by  a  prima  facie 
valid  pre-emption  filing  is  to  seriously  impair  it,  by  subjecting  the  pre- 
emptor  to  the  possible  annoyance  and  expense  of  a  contest  concerning 
priority  of  right.  Had  Bowland  not  made  his  appearance  in  this  case, 
such  a  result  would  actually  have  happened.  I  do  not  think  that  this 
act  gives  equal  privileges  with  a  bona  flde  settler  to  a  mere  speculator 
in  timber.  The  former,  by  the  tei  ms  of  the  pre-emption  and  homestead 
laws,  is  authorized  to  settle  or  enter  the  lands,  subject  to  the  prior  set- 
tlement rights,  but  the  latter  is  expressly  precluded  from  jeopardizing 
the  settler's  interests,  if  he  has  notice  of  them,  which  he  does  have  when 
a  declaratory  statement  is  on  file.  The  act  of  June  3, 1878,  is  opposed 
to  the  policy  of  the  general  settlement  laws,  though  not  repealing  any 
part  of  them,  for  it  allows  the  mere  speculator  to  appropriate  land  if  he 
is  first  in  time;  consequently  it  should  have  a  strict  construction,  and 
the  timber  applicant  should  never  be  allowed  to  cover  land  which  the 
records  of  the  local  office  show  is  already  legally  occupied. 
Your  decision  is  modified  accordingly. 


xix.-^town  site. 

timbeu  cultube^incobpobated  limits. 

James  M.  Dayton. 

A  timber-calture  entry  cannot  bo  made  on  lands  within  the  incorporated  limits  of  a 

city  or  town. 

Acting  Commissioner  Harrison  to  register  and  recorder^  Aberdeen^  DaJc,^ 

December  28, 1883. 

I  am  in  receipt  of  your  letter  of  the  12th  instant,  transmitting  the 
rejected  application  of  James  M.  Dayton  to  enter  the  SE.  ^  14, 123,  64, 
under  the  act  of  June  14, 1878,  and  the  argument  of  his  attorney  in 
support  of  the  appeal. 

Dayton  presented  his  application  Kovember  12  last,  upon  which  the 
register  indorsed  the  following :  <^  This  application  is  rejected  on  the 
ground  that  the  land  is  included  within  the  incorporated  limits  of  the 
city  of  Aberdeen,  Brown  County,  Dakota  Territory."  The  act  of  Jane 
14, 1878,  prescribes  in  specific  terms  the  qualifications  of  applicants 
thereunder.  It  also  describes  the  natural  character  of  the  land  that 
shall  be  subject  to  entry,  but,  unlike  the  preemption  and  homestead 
laws,  does  not  in  express  terms  prohibit  an  entry  of  land  included 
within  the  limits  of  a  city  or  town.    While  the  law  does  not  prohibit 
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clie  entry  of  land  so  included,  it  must  be  construed  in  the  light  of  the 
general  laws  regulating  the  disposal  of  the  public  lands.  Section  2258, 
Bev.  Stat.,  provides  that  the  following  classes  of  lands,  unless  otherwise 
specially  provided  for  by  law,  shall  not  be  subject  to  the  rights  of  pre- 
emption, to  wit,  •  •  •  "  Lands  included  within  the  limits  of  any 
incorporated  town,  or  selected  as  the  site  of  a  city  or  town.''  •  •  • 
And  it  is  provided  that  such  lands  cannot  be  entered  under  the  home- 
stead law. 

The  inhibition  of  the  section  referred  to  effectually  reserves  the  lands 
referred  to  for  a  special  reason  and  purpose,  and,  as  is  therein  stated, 
to  render  it  subject  to  entry  it  must  be  specially  provided  for  by  law. 
The  timber-culture  law  contains  no  such  provision,  and  the  absence  of 
any  positive  inhibition,  such  as  occurs  in  the  pre-emption  and  home- 
stead laws,  cannot  be  construed  to  allow  an  entry  of  such  land  there- 
under. 

Your  action  in  rejecting  said  application  is  sustained. 


XX.— TSANSHUTATIOlf. 

pee-emption  to  homestead-^contest^bvrden  of  proof. 

Slate  v.  Dobb. 

The  right  to  transmute  a  pro-emption  filing  to  a  homestead  entry  depends  apon  the 
validity  of  the  pre-emption  claim.  A  settlement  is  an  appropriation  of  land,  and 
a  subsequent  homestead  entry  is  subject  to  the  settler's  compliance  with  law. 
The  entry  appropriates  it  against  the  world  except  the  prior  settler.  The  asser- 
tion of  the  settler's  claim  initiates  a  contest.  The  burden  and  expenso  of  proof  is 
upon  the  entryman.  The  settler's  application  to  transmute  must  be  received,  and 
the  entryman  given  an  opportunity  to  show  cause  why  it  should  not  be  permit- 
ted. 

A  pre-emption  or  homestead  claim  may  be  valid  as  to  one  part  and  invalid  as  to  an* 
other  part  of  the  land  covered  by  it. 

Secretary  Teller  to  Commissioner  McFarlandj  November  22, 1883. 

I  have  considered  the  case  of  William  Slate  v.  Madison  Dorr,  involv- 
ing the  SE.  i  of  Sec.  30,  T.  16  S ,  E.  18  W.,  Wa  Keeney,  Kans.,  on  ap- 
X)eal  by  Slate  from  your  decision  of  October  3, 1882,  denying  his  appli- 
cation to  alter  his  preemption  to  a  homestead  claim,  and  declining  to 
change  the  status  of  the  land,  or  the  respective  rights  of  the  parties,  as 
determined  by  your  decision  of  December  20, 1881. 

It  appears  from  the  record  that  one  Moon  had  a  timber-culture  entry 
upon  said  tract,  which  was  relinquished,  and  thereupon  canceled  April 
14, 1870,  under  a  written  agreement  between  Moon  and  Slate  that  the 
latter  would  pre-empt  it,  and,  after  obtaining  title,  convey  to  the  former 
the  east  half  of  it.  On  July  7, 1870,  Slate  filed  his  declaratory  statement, 
No.  3826.  alleging  settlement  April  14, 1870}  and  on  July  8, 1880,  Dorr 
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covered  it  by  homestead  entry  Ko.  5021.  Contest  thus  arose,  and  yotu 
first  decision  aforesaid  held  that  Slate  had  a  valid  pre-emption  right, 
which,  nnder  California  v.  Alara  (8  Land  Owner,  140),  he  coald  perfect 
at  final  proof  by  showing  a  reconveyance  or  release  of  his  claim  by  Moon, 
or  by  eliminating  from  his  application  to  enter  that  part  of  the  tract 
embraced  in  his  contract  with  Moon.  "So  appeal  from  this  decision  was 
taken. 

On  June  24, 1882,  Slate  made  application  to  change  his  filing  to  a 
homestead  entry,  which  your  second  decision  aforesaid  denies  on  the 
ground  that,  ^^  as  he  has  not  in  a  proper  manner  shown  either  release  or 
elimination,  my  (your)  decision  must  stand."  I  do  not  think  that  the 
reason  assigned  is  ground  for  denying  the  application.  Your  decision 
of  December  20,  1881,  held  that  Slate's  pre-emption  right  was  barred 
unless  he  could  go  to  the  local  land  office  with  clean  hands  at  date  of 
his  application  for  cash  entry,  and  there  it  stopped;  it  had  no  bearing 
upon  the  application  to  transmute,  and  therefore,  if  his  right  to  convert 
his  pre-emption  into  a  homestead  claim  is  questioned,  it  must  be  ques- 
tioned for  other  cause. 

Now,  section  2289,  Eev.  Stat.,  gives  a  qualified  person  a  right  to  enter 
as  a  homestead  any  land  ^'upon  which  such  person  may  have  filed  a 
pre-emption  claim,"  and  there  is  nowhere  expressed  any  qualification  of 
this  right.  It  is  true  that  Slate's  right  depends  on  the  validity  of  the 
pre-emption  claim ;  but  3"ou  have  already  held  that  his  claim  is  valid,  and 
it  follows  that  he  has  unqualified  right  of  homestead  entry.  In  1871  it 
was  held  by  this  Department,  in  Ross  r.  Sinclair  (Copp's  Public  Lands, 
318),  that  ^^ a  person  in  possession  of  a  valid  preemption  claim  may  at 
any  time  commute  it  to  a  homestead,  and  in  so  doing  his  right  will  relate 
back  to  the  date  of  his  settlement,  to  the  exclusion  of  intervening  adverse 
claims  to  the  land."  In  1876  this  case  was  approved  in  Watson  v.  Mo. 
E.,  Ft.  S.  and  G.  R.  R.  (3  Land  Owner,  7),  where  it  is  said,  "  This  right 
to  change  from  a  pre-emption  filing  to  a  homestead  entry  is  incident  to 
and  a  part  of  the  right  given  the  pre-emptor  at  the  time  he  initiates  his 
claim."  The  doctrine  above  eununciated  I  approve,  so  far  as  it  relates 
to  the  right  of  entry  in  law. 

The  question  then  arises  as  to  the  effect  of  this  doctrine  upon  such 
cases  as  that  at  bar,  where  an  entry  is  already  of  record.  Whilst  the 
doctrine  is  sound  that  an  entry  is  an  appropriation  of  the  Ian  1  covered 
by  it,  it  cannot  be  held  to  be  an  appropriation  of  land  already  appro- 
priated. Where  there  is  a  prior  valid  pre-emption  claim  to  the  tract, 
the  settlement  is  an  appropriation  of  it,  and  the  entry  subsequently  al 
lowed  is  subject  to  such  claim;  therefore  the  entry  appropriates  it 
against  the  whole  world  except  the  prior  settler,  and  as  against  him  it 
is  null  and  void  if  he  duly  asserts  his  claim.  The  assertion  of  such 
claim  necessarily  initiates  a  contest,  and  the  rule  is  that  the  burden  of 
proof  is  on  him  who  contests  the  claim  first  of  record.  In  the  case  at 
bar,  whose  was  the  fir^t  of  record  f    Evidently  Slate's,  whose  declara- 
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lory  statement  placed  on  record  the  fact  that  he  had  settled  on  a  certain 
tract,  and  that  in  due  time  he  intended  to  claim  it  nnder  the  preemj)- 
tion  law. 

Oonseqaently,  if  Slate  applied  for  cash  entry,  the  burden  and  the  ex- 
pense of  disproving  his  right  to  it  rested  on  Dorr  5  and  it  follows  that  the 
burden  and  expense  of  disproving  his  right  to  transmute  to  a  homestead 
entry  is  also  on  Dorr. 

Wherefore,  under  such  circumstances,  the  application  to  transmute 
must  be  received,  and  the  entryman  given  due  notice  by  the  local  oflQ- 
cers  to  show  cause  why  the  transmutation  should  not  be  permitted. 
And,  as  your  office  held  in  Wolfe  v.  Struble  (9  Land  Owner,  148),  "  if 
the  validity  of  the  pre-emptor's  claim  is  not  impeached  (at  the  bearing), 
the  adverse  homestead  entry  will  be  canceled  and  the  transmutation 
allowed.'^ 

In  this  case,  however,  there  are  in  evidence  certain  facts  which  war- 
rant an  adjudication  without  resort  to  a  further  contest.  They  came 
out  at  the  original  hearing  between  the  parties,  though  your  decisions 
have  failed  to  take  notice  of  them.  It  is  shown  that,  whilst  Moon  re 
linquished  his  timber-culture  claim  under  the  aforesaid  contract  with 
Slate,  he  relinquished  possession  and  occupancy  of  but  the  west  half  of 
the  land ;  that  Slate  settled  on  and  improved  the  west  half  only,  and 
that  it  was  not  until  July  7, 1880,  that  Moon  sold  and  transferred  his 
improvements  and  possessory  rights  to  Dorr,  who  thereupon  made  his 
homestead  entry  aforesaid. 

Now,  the  contract  between  the  two,  being  illegal,  was  of  no  force  or 
effect  whatever  in  so  far  as  the  status  of  the  land  was  concerned.  Moon 
was  in  jyossession  of  the  east  half  by  color  of  law,  and  therefore  Slate's 
settlement  on  the  west  half  could  give  him  no  claim  to  the  east  half 
(Banks  v.  Smith,  10  Land  Owner,  226).  Settlement  is  the  sole  basis  of 
the  pre-emption  right,  an(f  the  right  is  not  greater  nor  less  than  the 
settlement;  hence  Slate  never  initiated  a  valid  claim  to  the  east  half  of 
the  tract  in  contest.  It  is  true  that  he  filed  a  declaratory  statement 
covering  it,  but  the  law  itself  defines  his  declaratory  statement  to  be  a 
declaration  of  ^^  his  intention  to  claim  "  the  tract,  and  not  as  the  claim 
itself.  Therefore,  generally,  a  declaratory  statement  not  based  on  ia 
settlement  is  void,  and  in  this  case  it.is  void  as  respects  the  east  halt* 
of  the  tract.  It  has  frequently  been  held  by  this  Department  that  the 
expression  of  an  "  intention"  to  claim  certain  land,  unaccompanied  by 
any  act  marking  it  off  or  otherwise  reducing  it  to  possession,  does  not 
reserve  it  against  other  settlers,  (See  Kessel  v.  Spielman,  10  Land 
Owner,  C ;  and  Buchanan  v.  Minton,  10  Land  Owner,  281.)  In  Kelley  t\ 
Wallace  (14  Minn.,  236),  the  court  held  that  '<  the  original  settlement 
must  be  followed  by  occupancy  of  the  land  as  the  homo  of  the  settler;" 
whereas  in  this  case  it  is  shown  that  Slate  not  only  never  actually  oc- 
cupied it,  but  that  he  ran  a  line  separating  the  east  and  west  halves  for 
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the  purpose  of  distingoishiDg  the  part  6ccapied  by  himself  from  that 
occupied  and  improved  by  Moon. 

On  the  other  hand^  and  upon  the  same  principle,  a  homestead  entry 
of  that  part  of  a  tract  in  the  legal  possession  of  a  pre-emptor  is  void- 
able, and  mnst  be  canceled  when  the  latter  duly  asserts  his  right  to  it. 
Here  there  was  a  contract  by  Slate  to  convey  the  east  half  of  the  tract 
in  controversy  to  Moon,  when  title  had  been  acquired  under  the  pre- 
emption law ;  but  the  subsequent  acts  of  the  parties,  by  dividing  the 
occupancy  and  settlement  of  the  land,  and  so  defeating  Slate's  title 
to  the  east  half,  destroyed  and  obliterated  the  contract,  leaving  Moon 
in  possession  of  the  cast  half,  which  he  afterwards  sold  to  Dorr.  There 
was  therefore  no  illegality  in  the  initiation  of  Slate's  claim  to  the  west 
half,  and  nothing  that  could  bar  his  right  of  cash  entry  or  transmutation. 
His  filing  should  accordingly  be  canceled  as  to  the  east  half  of  the  tract 
in  controversy,  and  he  should  be  allowed  the  option  of  purchase  or 
transmutation  of  the  west  half;  whilst  Dorr's  entry  should  also  be  can- 
celed as  to  the  west  half  of  said  tract. 

Tour  decision  is  accordingly  reversed. 


XXI.— UiriAWPUL  HfCLOSUEES. 

SETTLEMENT—  TRESPASS— OCC  UP  A  TION. 

MoKiTTEicK  &  Andrews. 

The  inclosnre  of  large  tracts  of  pablio  land  for  grazing  purposes  is  nnlawfal,  and 
a  trespass.  Persons  desiring  to  become  bona  fide  settlers  may  tear  down  the 
fences  surrounding  such  tracts. 

Secretary  Teller  to  Commissioner  MoFarlandy  March  26, 1883. 

You  transmit  under  date  of  the  10th  instant,  for  my  consideration 
and  action,  ^^a  petition  and  resolution  of  citizens  of  Barbour  County, 
Kansas,  relative  to  the  unlawful  inclosing  of  large  tracts  of  vacant 
Osage  Indian  lands  in  said  county,  amounting  in  all  to  about  200,000 
acres,"  and  also  sundry  af&davits  corroborating  the  alleged  facts,  and 
showing  that,  among  others,  one  John  McKittrick  and  one An- 
drews, his  partner,  have  inclosed,  for  grazing  purposes,  a  tract  of  about 
6,000  acres  subject  to  pre-emption,  situate  wholly  or  in  part  in  T.  31,  E. 
13  W.,  in  said  county,  and  by  such  inclosures  and  by  threats  and  vio 
lence,  have  prevented  bona  fide  settlement  on  the  inclosed  tract  You 
also  state  that  like  inclosures  are  believed  to  exist  in  adjoining  coun- 
ties, and  recommend  that  speedy  action  be  taken  for  the  relief  of  set- 
tlers intending  to  locate  on  such  inclosed  lands,  and  that  the  fences  be 
removed. 

I  need  not  advise  you  that  inclosures  of  the  character  described  are 
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unaathorized  and  illegal^  or  that  settlement  on  sach  lands  is  limited  to 
160  acres,  or  that  sach  mere  occapation  without  settlement  is  trespass 
only,  and  gives  no  right  to  the  occnpant,  or  that  sach  occapation  docs 
not  legally  exclade  bona  fide  settlement  by  another.  Sach  trespass  on 
the  pnblic  land  is  equally  ofifensive  to  law  and  to  morals  as  if  upon  pri- 
vate property,  and  lands  not  legally  appropriated  are  vacant  and  sub- 
ject to  disposal  to  whomsoever  legally  applies  for  them.  Until  settle- 
ment is  made  under  the  settlement  laws  there  is  no  objection  to  the 
grazing  of  cattle  or  cutting  hay  on  Government  land,  provided  such 
unappropriated  lands  are  left  open  to  all  alike.  To  allow  a  few 
wealthy  stockmen  to  fence  these  lands,  and  thus  not  only  practically 
withdraw  them  from  the  operation  of  the  settlement  laws,  but  deprive 
men  of  small  means  of  the  advantage  of  acquiring  a  settlement  will 
not  be  allowed  under  any  pretense  whatever.  Attempts,  therefore,  by 
persons  in  illegal  occupation  of  such  tracts,  to  prevent  their  settlement 
by  fence  or  threats  or  violence  will  be  discountenanced  by  this  Depart- 
ment, and  should  be  by  all  good  citizens. 

It  is  immaterial  that  such  inclosures  are  for  stock-range  purposes. 
The  law  recognizes  no  such  purpose.  The  grazier  may  as  well  equita- 
bly claim  any  other  as  the  landed  property  of  the  Government,  but 
neither  is  permissible.    He  may  have  only  what  is  allowed  all  others. 

The  inclosure  of  McKittrick  &  Andrews  is  illegal,  and  against  the 
right  of  others,  who  desire  to  settle  or  graze  their  cattle  on  the  inclosed 
tracts.  It  gives  them  no  exclusive  right  to  such  tracts,  and  they  can- 
not thereby,  or  by  threats  or  violence,  prevent  entry  thereon  by  others 
who  desire  to  graze  the  same  land  or  to  enter  thereon  for  any  purpose 
within  the  law.  This  Department  will  therefore  interpose  no  objection 
to  the  destruction  of  their  fences  by  persons  desiring  to  make  bona  fide 
settlements  on  such  inclosed  tracts,  should  McKittrick  &  Andrews  en- 
deavor to  prevent  the  same  by  their  fences  or  threats  or  violence,  but 
will  rather  lend  its  influence  to  their  appropriate  punishment  under  the 
law  for  their  trespass.  You  will  therefore  cause  them  (and  all  others 
inclosing  tracts  of  the  public  land  beyond  that  allowed  by  law)  to  be 
notified  by  a  circular  letter  that  the  Government  will  prosecute  or 
otherwise  express  its  disapprobation  of  their  trespass  whenever,  after 
such  notice,  it  shall  appear  that,  by  such  inclosure,  they  prevent  set- 
tlement on  the  inclosed  tracts  by  persons  entitled  thereto  under  the 
law. 
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CIBCUIiAR. 

Department  of  the  Interior, 

General  Land  Office, 
Washingtony  D.  C,  April  5, 1883. 

To  registers  and  receivers^  United  States  land  offices^  and  special  agents. 
You  are  instructed  to  circulate  the  following  notice  in  your  district: 

notice    relative   to   unlawful    INCLOSURES    of  PUBLIC    LANDS. 

In  view  of  the  numerous  complaints  of  the  unlawful  inclosures  of  pub- 
lic lands  for  stock-range  purposes,  and  consequent  impediment  to  set- 
tlements, all  persons  are  hereby  notified  as  follows : 

The  public  lands  are  open  to  settlement  and  occupation  only  under 
the  public-land  laws  of  the  United  States,  and  any  unauthorized  appro- 
priation of  the  same  is  trespass. 

Such  trespass  is  equally  offensive  to  law  and  morals  as  if  upon  private 
property. 

The  fencing  of  large  bodies  of  public  land  beyond  that  allowed  by  law 
is  illegal,  and  against  the  right  of  others  who  desire  to  settle  or  graze 
their  cattle  on  the  inclosed  tracts. 

Until  settlement  is  made  there  is  no  objection  to  grazing  cattle  or  cat- 
ting hay  on  Government  land,  provided  the  lands  are  left  open  to  all 
alike. 

Graziers  will  not  be  allowed,  on  any  pretext  whatever,  to  fence  the 
public  lands,  and  thus  practically  withdraw  them  from  the  operation  of 
the  settlement  laws. 

This  Department  will  interpose  no  objections  to  the  destruction  of 
these  fences  b}*  persons  who  desire  to  make  bona  fide  settlement  on  the 
inclosed  tracts,  but  are  prevented  by  the  fences,  or  by  threats,  or  vio- 
lence from  doing  so. 

The  Government  w^ll  take  proper  proceedings  against  persons  unlaw- 
fully inclosing  tracts  of  public  land  whenever,  after  this  notice,  it  shall 
appear  that  by  such  inclosures  they  prevent  settlements  on  such  lands 
by  others  vfho  are  entitled  to  make  settlement  under  the  publicland 
laws  of  the  United  States. 

N.  0.  McFARLAim, 

Commissioner. 

Department  of  the  Interior, 

April  6, 1883. 

Approved : 

H.  M.  TELLEB, 

Seoret4iry. 


DIVISION  K -SWAMP  LANDS. 

I.— Disposal. 

II.— Erroneous  Certification. 
III.— Estoppel. 
IV.— Indemnity. 
v.— Legal  Subdivisions. 
VI.— MoDoNOUGH  Claim. 
Vn.— Overflowed  Lands. 
Vm.— Resurvey. 

L— DISPOSAL. 

ADJUDICATION— DETERMINATION— ALIENATION. 

Abant  V.  State  of  Oregon. 

Tho  term  disposal  means  alienation  of  title.— A  pre-emption  filing  may  be  received 

for  land  claimed  as  swamp  and  overflowed. 

Secretary  Teller  to  Commissioner  McFarland^  July  11, 1883. 

I  have  examined  the  testimony,  and  concur  with  you  in  the  opinion 
that  the  tracts  were  not  swamp  and  overflowed  land,  and  did  not 
inare  to  the  State  under  said  act.  It  is  claimed,  however,  that  by  rea- 
son of  the  selection  of  February  7, 1872,  which  was  prior  to  Arant^s 
settlement,  Arant's  filing  must  be  rejected  under  Secretary  Shurz's  rul- 
ing in  the  case  of  Crowly  t?.  Oregon  (Copp..  May,  1880),  wherein  he 
held — construing  the  proviso  to  act  of  March  12, 1860 — that  pending 
consideration  of  the  State's  claim  for  land  asserted  to  be  swamp  and 
overflowed,  and  before  final  determination  that  the  land  was  not  of  the 
character  contemplated  by  the  act,  it  would  be  erroneous  to  permit  pre- 
emption entries  of  such  land;  in  other  words,  that  after  the  State  has 
claimed  land  under  its  grant,  it  cannot  be  disposed  of  under  other  gen- 
eral laws  for  the  disposition  of  the  public  land,  until  after  such  claim 
has  been  adjudicated  adversely  to  the  State. 

I  concur  in  this  ruling,  but  it  is  not,  in  my  opinion,  applicable  to  the 
present  case.  A  disposal  of  a  tract  of  public  land  involves  an  adjudi- 
cation— a  determination  of  its  status  and  condition  and  alienation.  But 
an  application  to  file  for  a  tract  or  even  a  filing  is  not  a  disposal,  but  a 
step  only  to  that  end.  It  is  only  when  a  pre-emption  entry  is  allowed, 
with  the  consequent  right  to  a  patent,  that  the  Government  disposes  of 
a  tract  of  its  land  under  that  law.  Disposal  in  this  sense  is  equivalent 
to  sale  and  alienation,  and  such  I  think  was  the  meaning  of  Secretary 
Schurz  in  Orowly  v,  Oregon,  and  therefore  he  well  held  that  Government 
could  not  alienate  its  title  so  as  to  deprive  the  State  of  its  asserted  claim 
in  case  such  claim  be  finally  held  valid.  I  know  no  reason  why  Aran! 
4531  L  o 41  i^\ 
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might  not  file  for  the  tract,  subject  to  the  prior  asserted  claim  of  the 
State,  or  why  upon  decision  adverse  to  such  claim  his  filing,  if  other, 
wise  regular,  should  not  take  efiect. 

I  affirm  your  decision  that  the  State  has  no  claim  to  the  tracts  in 
question,  under  its  grant,  because  not  of  the  character  thereby  contem- 
plated, and  that  the  claim  of  Arant  be  allowed. 


n.^E&BO]ffEOVS  CEBTIPICATIOH. 

new  title^land  department. 
State  op  Minnesota. 

Where  lands  have  been  erroneously  certified  to  a  State  under  one  grant  when  they 
should  have  been  certified  under  another,  the  Land  Department  has  authority, 
upon  reconveyance  of  the  outstanding  title,  to  make  new  titles  under  the  proper 
law. 

Secreim^  Teller  to  Commissioner  McFarlandj  March  11, 1884. 

It  appears  from  your  letter  of  November  9, 1883,  and  accompanying 
papers,  that  certain  lands,  amounting  to  32,102  acres,  were  certified  to 
the  State  of  Minnesota  as  part  of  the  grant  to  said  State  under  the  act 
of  Congress  approved  May  5, 1864  (13  Stat.,  64),  to  aid  in  the  construc- 
tion of  the  Lake  Superior  and  Mississippi  Railroad,  and  were  so  con- 
veyed to  said  company  by  the  State }  whereas,  in  fact,  they  should  have 
been  certified  to  the  State  as  part  of  the  State's  swamp  grant  under 
the  act  of  March  12, 1860  (12  Stat.,  3) ;  that  the  Saint  Paul  and  Dulath 
Railroad  Company  is  successor  to  the  Lake  Superior  and  Mississippi 
Railroad  Company,  and  as  such  is  entitled  to  said  swamp  lands  under 
an  act  of  the  legislature  of  the  State  of  Minnesota,  approved  March  8, 
1861 ;  that  the  State,  by  deed  dated  June  9, 1882,  relinquished  the  said 
lands  to  the  United  States,  in  order  that  the  lands  so  erroneously  cer- 
tified may  now  be  properly  certified  to  the  State,  so  that  they  may  be 
regularly  granted  to  the  Saint  Paul  and  Duluth  Railroad  Company  as 
part  of  the  State's  swamp  grant  under  said  act  of  March  8, 1861. 

You  state  that  the  certification  of  the  lands  in  question  for  railroad 
purposes  was  clearly  erroneous  and  should  have  been  under  the  swamp 
grant  to  the  State,  and  you  recommend  that  upon  receipt  of  evidence 
that  the  title  conveyed  by  the  State  to  the  Lake  Superior  and  Missis- 
sippi Railroad  Company,  under  the  grant  for  railroad  purposes,  has 
been  reconveyed  to  the  State  (which  appears  to  have  been  done  by  the 
Saint  Paul  and  Duluth  Railroad  Company's  deed  of  January  13, 1882, 
a  copy  of  which,  certified  by  the  auditor  of  the  State,  has  been  filed  in 
this  Department  since  the  date  of  your  letter),  that  you  be  authorized 
to  accept  the  same  so  far  as  the  tracts  therein  described  may,  upon  re- 
examination of  the  field  notes  of  survey  in  your  office  (which  the  State 
accepted  as  the  basis  of  adjustment  of  its  swamp  grant),  be  found  to 


DECISIONS   RELATING   TO   THE   PUBLIC   LANDS.  643 

be  swamp  land  within  the  meaning  of  the  act  of  September  28, 1850, 
and  to  issne  patents  for  such  lands  under  its  swamp  grant. 

Concurring  in  your  views  under  the  facts  stated,  I  approve  of  your 
recommendation,  and  you  will  take  action  accordingly. 


m.— ESTOPPEL. 

Statb  of  Calipornla. 

The  State  having  claimed  land  under  Section  1,  act  of  1866,  and  title  having  passed 
to  an  indlvidnal,  the  State  is  estopped  from  claiming  same  land  under  Section  4  of 
said  act. 

Secretary  Teller  to  CommisHoner  McFarlandj  December  21, 1883. 

Sib  :  I  have  considered  the  appeal  of  the  State  of  California  from 
your  decision  of  January  15  last,  denying  her  application  for  patent  to 
the  S.  i  of  SB.  i  of  Sec.  11,  T.  4  K.,  E.  5  E.,  M.  D.  M.,  Stockton  dis- 
trict, California. 

The  tract  in  question  was  involved  in  the  case  of  State  of  California, 
ex  rel.  Kile  et  al,j  v.  Tubbs  (6  Copp,  108),  wherein  this  Department  ren- 
dered decision  July  15, 1879,  in  favor  of  defendant,  to  whom  patent 
issued  for  the  tract  October  1, 1879. 

It  appears  that  Kile  preferred  claim  in  the  premises  as  the  State's 
grantee  by  virtue  of  purchase  under  the  provisions  of  the  first  section 
of  the  act  of  July  23, 1866  (U  Stat.,  218),  and  it  was  held  by  my  pred- 
ecessor, Mr.  Secretary  Schurz,  in  the  decision  that — 

A  careful  examination  of  the  first  section  of  the  act  convinces  me 
that  it  has  no  reference  to  swamp  claims,  its  manifest  office  being  to 
confirm  sale  under  selections  made  in  part  satisfaction  of  grants  to  the 
State,  requiring  for  such  satisfaction  the  selections  of  lands  from  the 
public  domain  by  the  authorities  of  such  State  duly  appointed  under 
her  laws  for  that  duty. 

The  State  now  prefers  claim  under  clauses  1  and  2  of  the  fourth  section 
of  said  act  of  1866,  predicated  upon  certain  alleged  Government  and 
State  segregations ;  maintaining  that  she  is  not  estopped  from  so  claim- 
ing by  reason  of  her  previous  assertion  of  claim  under  the  first  sec- 
tion, and  that  it  is  not  competent  for  the  Government  to  deny  her 
right  to  patent,  inasmuch  as  it  is  required  so  to  do  by  the  express  terms 
of  the  act,  which  is  mandatory,  and  this  notwithstanding  the  fact  that 
patent  has  already  issued  to  Tubbs. 

Upon  the  state  of  facts  thus  disclosed,  yon  held  that  the  tract  having 
been  so  patented,  in  accordance  with  said  departmental  decision,  your 
office  had  no  authority  in  the  premises. 

Deeming  it  unnecessary  to  discuss  the  several  points  raised  upon 
appeal  by  the  State's  counsel  touching  the  doctrine  of  estoppel,  it  will 
suffice  to  say  that  I  concur  with  you  in  such  opinion,  inasmuch  as  all 
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jurisdictioa  of  the  Land  Department  over  the  title  ceased  when  it 
issaed  said  patent.    Moore  v.  Bobbins  (96  U.  S.,  630). 

The  appeal  is  therefore  dismissed,  and  yonr  decision  is  accordingly 
affirmed. 


IV.— nrDEMVITT. 

FB00F8  TO  BE  FORWARDED, 

Commissioner  McFarland  to  Special  Agent  Bergan^  Jefferson  (H%  Mo.j 

October  15, 1883. 

Sib  :  You  are  hereby  iustrncted  to  notify  the  proper  State  authorities 
that  hereafter  \vhen  the  State  has  completed  any  portion  of  its  indem- 
nity proofs  they  must  be  turned  over  to  you,  when  you  will  certify  to 
the  same  as  heretofore  directed  and  forward  them  to  this  office. 


v.— LEGAL  SUBDIVISIOVS. 

.  mixed  character-survey. 
State  of  Oalifobnia. 

Where  a  legal  gubdivision  contains  swamp  and  oveiflowed  land  equal  in  area  to  more 
than  half  of  such  subdivision,  the  entire  tract  passes  to  the  State  andcr  the  act 
of  September  28,  1850,  and  a  survey  segregating  the  swamp  from  the  arable  land 
therein  should  not  be  approved. 

Secretary  Teller  to  Commissioner  McFarland^  November  2, 1883. 

I  have  considered  the  case  presented  by  the  appeal  of  the  State  sur- 
veyor-general of  California  from  your  ^lecision  of  July  12, 1882,  disap- 
proving the  amended  diagram  forwarded  to  you  by  the  United  States 
surveyor-general  of  California,  showing  amendments  made  to  lots  1  and 
G  in  Sec.  7,  T.  13  S.,  B.  2  E.,  M.  D.  M.,  California,  according  to  State 
segregation  survey  No.  10,  made  August  9, 1860. 

On  the  segregation  map  of  T.  13,  approved  August  28, 1872,  the  NB. 
^  of  the  NE.  4  of  Sec.  7  is  divided  into  dry  land  lot  1,  containing  15.69 
acres,  and  swamp  land  lot  7,  containing  24.31  acres,  and  lot  6,  being  a 
part  of  the  NW.  ^  of  the  NE.  ^  of  said  section,  and  10.62  acres  in  area, 
appear^  as  swamp  land. 

If  the  amendment  to  the  segregation  map  is  made  strictly  in  accord- 
ance with  the  State  survey,  referred  to  above,  lot  1  will  appear  as  swamp 
land,  and  a  new  lot,  designated  as  No.  11,  will  be  carved  out  of  lot  6 ; 
but  the  real  object  of  the  desired  amendment  is  to  secure  the  designa- 
tion of  lot  1  as  swamp  land ;  for,  by  the  records  of  your  office,  that  part 
of  lot  6,  which  would  be  included  in  lot  11,  appears  to  have  been  pat- 
ented to  the  State  as  swamp  land  February  8, 1873. 
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Tbe  Southern  Pacific  Bailroad  GompaDy  of  CaliforDia,  by  its  attorney^ 
resists  the  applicatiou  of  the  amendment  of  the  segregation  map,  and 
claims  said  lot  1  as  part  of  an  odd  section  inuring  to  said  company  by 
the  act  of  July  27, 1866  (14  Stat,  292). 

You  disapproved  the  amended  diagram  for  the  reason  that  '^  an  exami- 
nation of  said  State  survey  shows  that  it  was  not  made  in  accordance 
with  the  system  of  surveys  adopted  by  the  United  States.^' 

By  the  act  of  September  28,  1850,  entitled  "An  act  to  enable  the 
State  of  Arkansas  and  other  States  to  reclaim  the  swamp  lands  within 
their  limits''  (9  Stat.,  519),  "  the  whole  of  those  swamp  and  overflowed 
lands  made  unfit  thereby  for  cultivation,"  which  were  unsold  at  the  date 
of  the  passage  of  the  act,  were  granted  to  the  State  of  California.  Sec- 
tion 3  of  said  act  provides : 

That  in  making  out  a  list  and  plats  of  the  land  aforesaid,  all  legal 
subdivisions,  the  greater  part  of  which  is  wet  and  unfit  for  cultivation, 
shall  be  included  in  said  list  and  plats ;  but  when  the  greater  part  of  a 
subdivision  is  not  of  that  character,  tlie  whole  of  it  shall  be  excluded 
therefrom. 

The  act  from  which  the  foregoing  quotation  is  made  is  a  present 
grant,  vesting  in  the  State,  from  the  day  of  its  date,  the  title  to  all  the 
swamp  and  overflowed  lands  within  the  State  that  were  then  not  sold, 
and  requiring  nothing  but  the  determination  of  boundaries  to  make  it 
complete.  Nail  et  al.  v.  The  State  of  California  (Copp's  L.  L.,  1882,  p. 
1048)  ;  Eailroad  Company  v.  Smith  (9  Wall.,  p.  95).  In  order  that 
there  should  be  no  difSculty  in  determining  the  boundaries  of  the 
granted  land,  Congress,  in  section  3  of  the  act,  defined  with  precision 
the  lands  \diich  should  be  taken  by  the  State  under  the  grant,  as 
"  swamp  and  overflowed  lands,"  to  wit,  "  all  legal  subdivisions  the 
greater  part  of  which  is  wet  and  unfit  for  cultivation."  When  the  char- 
acter of  the  greater  part  of  a  legal  subdivision  has  been  ascertained, 
by  properly  constituted  authority,  the  character  of  the  whole  of  that 
subdivision  is  determined,  and  the  question  as  to  whether  title  to  such 
tract  will  or  will  not  pass  under  the  grant  is  settled  by  virtue  of  the 
statute  itself. 

In  this  case  it  appears  that  the  segregation  surveys,  made  both  by 
the  Government  and  the  State,  agree  so  far  as  the  character  of  ^^  the 
greater  part"  of  the  NE.  J  of  the  NB.  J  of  Sec.  7  is  concerned,  but  the 
approved  segi*egation  map  of  that  township  shows  lot  1,  which  only 
contains  15.69  acres,  as  dry  land,  and  the  remainder  of  the  40  as  swamp 
land ;  and  in  this  particular  I  think  the  said  map  should  be  amended. 

The  remainder  of  the  amendment,  asked  to  be  made  under  the  desig- 
nation of  lot  11,  includes  3.95  acres  already  patented  to  the  State  as 
hereinbefore  stated }  and  the  title  thereto  having  passed  to  the  State  as 
swamp  land,  no  further  act  on  the  part  of  the  Government,  as  affecting 
the  legal  status  of  said  tract,  is  required  under  the  grant. 

Tbe  whole  of  the  NE.  i  of  the  NE.  i  of  Sec  7.  passed  to  the  Statr- 
under  the  grant  when  the  character  of  the  greater  part  of  such  subd; 
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vision  was  (letermined  to  be  swampy ;  hence  the  segregation  map  of 
that  township  should  designate  lot  1  as  swamp  land,  on  account  of  the 
character  of  the  greater  part  of  the  legal  subdivision  of  which  it  is  a 
portion.  Your  decision  is  accordingly  modifieil  as  indicated  in  the 
foregoing. 


VL— Mcdonough  claim. 

State  of  Louisiana  v.  City  op  Baltimobe  et  al. 

status  of  certain  tracts  in  T.  10  S.,  R.  5  E.^  Louisiana. 

ISecretary  Teller  to  Commissioner  McFarland^  November  21, 1883. 

I  have  examined  the  case  of  The  State  of  Louisiana  D.  The  City  of 
Baltimore  et  a/.,  involving  certain  selections  of  swamp  lands  in  T.  10 
S.,  B.  5  E.,  southeastern  district,  Louisiana,  east  of  the  Mississippi 
Eiver,  reported  to  your  office  December  15, 1881,  by  the  surveyor-gen- 
eral of  said  State,  on  appeal  from  your  decision  of  December  4,  1882, 
holding  the  list  of  such  selections  for  rejection. 

The  cities  of  Baltimore  and  New  Orleans  appear  by  counsel,  claim- 
ing to  hold  the  lands  as  devisees,  under  the  last  will  of  John  McDou- 
ough,  jr.,  in  trust  for  the  purpose  of  founding  charity  schools  in  tliose 
cities  for  destitute  orphan  boys ;  and  some  other  adverse  parties  ap- 
pear by  the  same  counsel. 

By  your  letter  E,  of  August  23,  1881,  you  directed  the  surveyor-gen- 
eral to  cause  to  be  canceled  so  much  of  the  subdi  visional  survey  of 
said  township  as  lies  south  of  the  line  of  the  old  claimed  limits  of  the 
William  Conway  portion  of  the  Houmas  grant,  and  east  of  the  claimed 
line  of  John  McDonough  &  Co.,  as  surveyed  by  Deputy  John  Kap. 
In  your  letter  of  December  4  last,  from  which  appeal  is  taken,  yon 
state  that  the  list  aforesaid  is  rejected  ''for  so  much  of  the  same  as 
falls  within  the  canceled  portion  of  the  subdivisional  survey  of  said 
township."  Your  letter  gives  no  grounds  for  the  decision  therein  con- 
tained, but  in  your  reply  (January  16,  1883)  to  a  letter  addressed  to 
you  by  Mr.  Mason,  sub-agent  for  Louisiana,  asking  for  such  grounds^ 
you  state  that  ''it  is  held  by  this  office  that  the  claim  of  John  Mc- 
Donough &  Co.,  which  covers  the  tracts  embraced  in  my  decision  of 
the  4th  ultimo,  was  confirmed  by  act  of  Congress  approved  May  11, 
1820,  and  therefore  the  selections  of  swamp  lanps  made  under  act  of 
March  2,  1849,  were  invalid.'^ 

The  city  of  Baltimore  and  heirs  of  Lobdell  and  of  Slidell  derive 
title  as  follows,  viz :  About  the  year  1805,  John  McDonough,  jr.,  and 
Shepard  Brown,  partners,  doing  business  as  merchants  at  New  Or 
leans,  claimed  to  own  18  arpens  3  toises  and  3  feet  front,  heing  part  of 
the  old  Delille  Dupard  grant  of  April  3, 1769,  lying  on  the  Mississippi 
Ri\  er,  about  10  leagues  above  New  Orleans. 
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The  claim  was  duly  presented  to  tbe  board  of  commissiouers,  acting 
under  the  act  of  Congress  of  March  2, 1805  (2  Stat.,  324),  and  the  acts 
amendatory  thereof.  And  again,  under  the  act  of  February  27, 1813 
(2  Stat.,  807),  the  claim  was  filed  before  the  register  and  receiver  of 
the  eastern  district  of  the  State  of  Louisiana,  with  further  evidence, 
and  claiming  a  front  of  32  arpens,  <<  with  a  depth  extending  as  far  as 
Lake  Maurepas.'' 

In  the  report  of  the  register  and  receiver  of  November  20, 1816,  com- 
municated to  the  Senate,  January  20, 1817,  the  claim  is  reported  as  fol- 
lows: 

First  class — species  the  first. 

John  McDonough,  Jr.,  &  Co.,  claim  a  tract  of  land  situated  in  the 
county  of  Acadia,  on  the  east  shore  of  the  Mississippi,  16  leagues 
above  New  Orleans,  containing  32  arpens  front,  with  a  depth  extend- 
ing as  far  as  Lake  Maurepas.  This  tract  of  land  has  formerly  been 
claimed  before  the  Board  of  Commissioners,  and  the  depth  extending 
beyond  40  acres  rejected  by  them  for  want  of  evidence  of  title ;  but 
the  claimant  has  since  produced  a  complete  French  title  for  the  whole 
quantity  claimed,  in  favor  of  Delille  Dupard  (under  whom  he  claims), 
dated  the  3d  day  of  April,  1769.  (American  State  Papers,  Duff  Green 
Ed.,  vol.  5,  223.) 

The  register  and  receiver  in  said  report  divide  the  claims  into  three 
classes  and  three  species,  and  precede  the  same  with  the  following  state- 
ment, viz: 

The  following  claims  to  lauds  are  divided  into  three  general  classes : 
First  class  comprehends  such  claims  as  stand  confirmed  by  law. 
Second  class  comprehends  such  claims  as  in  the  opinion  of  the  regis- 
ter and  receiver  ought  to  be  confirmed. 

Third  class  comprehends  such  claims  as  in  their  opinion  cannot  be 
confirmed  under  existing  laws. 
First  class  comprehends  the  following  species  of  claims : 
1st.  Claims  founded  on  complete  titles,  granted  by  the  French  or 
Spanish  Governments. 
The  report  upon  the  first  species  of  class  first  closes  as  follows,  viz: 
All  the  preceding  claims,  being  founded  on  complete  titles,  are  in  our 
opinion  confirmed  by  law. 

Near  the  close  of  the  whole  report,  under  the  head  of  "  Remarks  on 
the  preceding  reports,"  page  233,  they  state  as  follows,  viz : 

In  classing  the  claims,  we  thought  it  proper  to  subdivide  those 
classes  into  species ;  for,  although  we  believe  that  all  the  claims  reported 
in  the  first  and  second  classes  are  or  ought  to  be  confirmed  under  ex- 
isting laws,  yet  those  laws  do  not  confirm  them  all  to  the  same  extent, 
nor  demand  the  same  requisites  equally  in  all  to  entitle  claimants  to 
their  lands.  Hence,  for  the  sake  of  perspicuity,  and  to  pursue  as  nearly 
as  possible  the  difierent  kinds  of  claims  pointed  out  by  the  various  acts 
of  Congress,  we  have  adopted  the  preceding  arrangement  of  claims  as 
being  in  our  judgment  the  best  mode.    *    •    • 

Those  claims  which  are  found  under  species  first  of  the  first  class, 
being  founded  on  complete  grants  of  former  governments,  we  think  are 
good  in  themselves  on  general  principles,  and  therefore  require  no  con- 
firmation by  the  Government  of  the  United  States  to  give  them  validity. 

Section  first  of  confirmatory  act  of  May  11, 1820,  entitled  <^  An  act 
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Bupplementary  to  the  several  acts  for  the  adjustment  of  land  claims 
in  the  State  of  Louisiana,"  is  as  follows,  viz : 

That  the  claims  for  lands  within  the  eastern  di>trict  of  the  State  of 
Louisiana,  described  by  the  register  and  receiver  of  the  said  district,  in 
their  report  to  the  Commissioner  of  the  General  Land  Office,  bearing 
date  the  20th  day  of  November.  1816,  and  recommended  in  the  said 
report  for  coniirmatiou,  be,  and  the  same  are  hereby,  confirmed  against 
any  claim  on  the  part  of  the  United  States. 

Under  this  section,  it  is  stated  in  your  letter  of  January  15  last,  the 
claim  of  John  McDonough  &  Co.  was  confirmed,  and  the  tracts  in  ques- 
tion are  covered  by  said  claim  as  confirmed. 

The  State  of  Louisiana  claims  that  the  lands  embraced  in  the  selections 
were  not  within  the  limits  of  the  claim  confirmed  to  McDonough  &  Co. 

Although  this  Department  has  never  passed  directly  upon  the  effect 
of  such  a  report  of  the  register  and  receiver,  and  of  the  act  of  May  11, 
1820,  following  the  report  as  to  the  McDonough  claim,  yet  it  held  sub- 
stantially in  the  case  of  the  claim  of  Eodolphus  Ducros,  decided  March 
2, 1874,  by  Secretary  Delano,  that  said  Ducros  claim  was  confirmed  by 
the  act  cited.  The  Ducros  claim,  so  far  as  it  was  affected  by  said  report 
and  confirmatory  act,  stood  exactly  as  did  the  McDonough  claim,  it  being 
Ko.  484  in  the  same  class  and  species  as  the  McDonough  claim. 

In  McDonough  r.  Millaudon  et  al.  (3  How.,  693),  involving  the  claim 
under  consideration,  upon  the  question  of  title  the  court  say : 

The  perfect  title  of  McDonough  being  clothed  with  the  highest  sanc- 
tion, and  in  full  property,  on  the  change  of  governments  an  assumption 
to  confirm  it  would  have  been  pregnant  with  suspicion  that  it  required 
confirmation  by  this  Government,  in  addition  to  the  general  law  of  na- 
tions and  the  treaty  of  1803,  which  secured  in  fiill  property  such  titles. 
That  the  grant  stands  recognized  as  complete  and  valid  against  tlie 
United  States,  and  any  one  claiming  under  them,  by  the  proceedings 
had  before  the  register  and  receiver,  and  by  Congress,  we  have  no  doubt; 
further  than  this,  the  Government  has  not  acted  on  it. 

It  will  be  seen  by  a  careful  examination  of  the  report  of  the  register 
and  receiver,  of  the  confirmatory  act  of  1820,  and  of  the  citations  already 
made,  that  the  confirmation  of  the  McDonough  claim,  and  of  all  those 
that  stood  in  the  same  class  and  species,  was  not  after  all  so  ranch  a 
confirmation  of  that  claim  as  it  was  an  affirmaticm  of  the  statement  con- 
tained in  the  report,  that  they  needed  no  confirmation,  and  this  for  the 
reason  that  they  were  perfect  and  complete  grants  by  the  former  Gov- 
ernment. 

The  register  and  receiver,  in  the  State  Papers,  as  already  cited,  say : 

Those  claims  •  *  •  being  founded  on  complete  grants  of  former 
Governments,  we  think  are  good  in  themselves  on  general  principles, 
and  therefore  require  no  confirmation  by  the  Government  of  the  United 
States  to  give  them  validit3^ 

The  confirmatory  act  declares  that  the  claims  ^^  recommended  in  tlie 
said  report  for  confirmation  be,  and  the  same  are  hereby,  oonfirmed 
against  any  claim  on  the  part  of  tlie  United  States.^ 
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In  McDoDougb  v,  Millaudon  (supra)^  the  court,  referring  to  the  report 

of  the  register  itud  receiver,  say  : 

Many  incomplete  titles  were  reeommeDded  forcoufirmatiou,  and  con- 
firmed by  Congress,  but  in  these  cases  1  lie  former  governments  had 
parted  with  the  ultimate  interest  in  the  land,  and  the  fee  was  transferred 
to  the  United  States  by  the  treaty  with  the  equity  attached  in  the  claim- 
ant, which  equity  was  clothed  with  the  fee  by  the  confirming  act. 

This  opinion  did  not  relate  to  the  class  and  species  in  which  the  Mc- 
Donough  and  Dncros  claims  are  found.  As  to  all  the  claims  in  that 
class  the  register  and  receiver  said:  ^^AU  the  preceding  claims  being 
founded  on  complete  titles  are,  in  our  opinion,  confirmed  by  law."  But 
the  opinion  cited  undoubtedly  referred  to  the  large  number  of  cases  in 
species  first  of  the  second  class,  which  had  been  occupied  and  cultivated 
respectively  for  a  period  of  from  ten  to  ninety  years.  As  to  that  class 
of  cases  the  register  and  receiver  say :  '*  All  claims  reported  in  the  fore- 
going species  we  are  of  opinion  ought  to  be  confirmed." 

The  equity  as  to  that  class  of  cases  was  in  the  occupants,  and  the  fee 
in  the  Dnited  States. 

Congress  by  said  section  1  of  the  act,  following  the  recommendation 
of  the  report,  annexed  the  fee  to  the  equity,  and  thus  completed  the 
grant  as  to  that  species  claimed. 

As  to  the  McDonough  and  other  claims  enumerated  in  that  class  and 
species,  the  register  and  receiver  were  of  the  opinion  that  they  were 
grants  completed  under  the  former  government,  and  it  seems  to  me  that 
all  that  can  be  claimed  for  the  confirmatory  act  as  to  those  grants  is 
that  it  adopted  the  opinion  of  the  register  and  receiver.  The  language 
of  theact, "  confirmed  against  any  claim  on  thepart  of  the  United  States," 
strictly  construed,  could  perhaps  be  applied  only  to  the  class  of  cases 
requiring  affirmative  action  by  the  present  government  to  complete  the 
title,  and  the  language  be  regarded  as  addressed  only  to  that  class  of 
claims;  but  I  am  inclined  to  think  that  the  constmction  which  the  act, 
taken  in  connection  with  the  report,  ought  to  receive  is,  that  Congress 
acknowledged  and  recognized  the  grants  which  the  register  and  receiver 
reported  and  declared  to  be  '^  founded  on  complete  titles,"  so  far  as 
there  could  be  made  against  them  '^  any  claim  on  the  part  of  the  United 
States."  But  1  mnst  not  be  understood  as  expressing  the  opinion  that 
such  recognition  or  confirmation  fixed  the  depth  or  extent  of  the  grants 
as  set  forth  in  the  claims  presented  to  the  register  and  receiver. 

With  such  recognition  came  the  duty  of  survey,  and  segregation  or 
approval  in  some  proper  manner  of  surveys  and  x)lats  made  under  the 
former  governments  when  properly  presented  for  consideration. 

I  do  not  think  it  provident  or  proper  in  this  case,  as  it  is  now  pre. 
sen  ted,  to  enter  into  the  history  or  effect  of  the  surveys  which  have  been 
made  so  far  as  they  relate  to  this  claim. 

The  reconl  shows  that  this  is  not  an  affirmative  proceeding  for  (he 
Borvey  of  the  McDonough  &  Co.  grant,  or  to  define  its  limits  as  claimed 
under  the  grant,  or  in  the  report  of  the  register  and  receiver,  or  as  it 
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may  bave  been  established  under  the  F.  V.  Potier  or  other  plats  and 
surveys.  The  only  question  presented  is,  whether  the  subdivisional 
surveys  extended  over  certain  lands  in  said  township  10  should  be  can- 
celed and  the  list  of  swamp-land  selections  based  thereon  be  rejected. 

Whether  the  lands  embraced  in  the  subdivisional  survey  are  within 
the  McDonough  grant  depends  upon  the  depth  of  that  grants  The 
lands  are  not  within  the  depth  of  80  arpens,  that  being  the  depth 
claimed  when  the  claim  was  filed  before  the  board  of  commissioners  in 
1806.  They  are  within  the  depth  of  the  claim,  if  such  depth  is  extended 
to  Lake  Maurepas,  that  being  the  depth  stated  in  the  claim  as  filed  be- 
fore the  register  and  receiver  under  the  act  of  1813.  As  before  stated, 
the  question  of  the  limits  of  the  claim  is  not  directly  before  me.  It  is 
only  before  me  incidentally,  in  that  the  selections  are  made  upon  lands 
claimed  by  heirs  and  devisees  under  the  McDonough  grant. 

Your  letter  is  very  brief,  directing  a  cancellation  of  the  survey  and 
rejection  of  the  selections,  without  a  recitation  of  facts  involved  in  the 
question  of  the  extent  of  the  grant.  This  question  is,  however,  very 
elaborately  considered  in  the  brief  of  counsel. 

I  am  advised  that  there  has  never  been  a  survey  of  the  McDonough 
claim  as  an  entirety  by  the  United  States  surveyor-general,  and  until 
that  is  done,  or  the  question  of  the  boundaries  of  the  grant  presented  in 
some  other  proper  manner,  it  seems  to  me  it  cannot  proi>erly  beconsid 
ered  by  this  Department.  Even  if  there  was  a  valid  survey  and  plat 
under  either  of  the  former  governments,  which  seems  to  be  questioned, 
such  survey  should  at  least  be  verified  by  the  surveyor  of  the  present 
Government,  and,  the  boundaries  of  the  grant  clearly  defined,  submit- 
ted to  your  office. 

The  attempt  to  settle  the  question  of  the  extent  or  depth  failed  in  the 
State  courts,  because,  as  is  alleged,  certain  documentary  evidence  was 
excluded  in  those  courts. 

The  case  (already  cited)  in  the  United  States  Supreme  Court  was  dis- 
missed for  want  ot  jurisdiction. 

Although  a  large  amount  of  documentary  evidence  is  now  presented 
to  me,  which  it  is  assumed  would  enable  me  to  determine  the  boundaries, 
and  which  has  been  procured  at  much  labor  and  expense  on  the  part  of 
the  claimant,  I  do  not  think  it  would  be  proper,  as  the  case  stand8,  for 
me  to  assume  to  decide  the  important  question  of  the  boundaries  of  the 
grant.  This  evidence,  including  exhibits  from  1  to  45  inclusive,  was 
not  presented  to  your  office  nor  considered  by  you,  but  is  presented  in 
the  first  instance  to  me  upon  the  appeal.  ^Neither  was  the  question 
that  I  am  now  asked  to  decide  considered  by  you. 

The  question  of  the  boundaries  of  the  grant,  as  I  have  before  stated, 
ought  properly  to  come  to  your  office,  and  be  the  subject  of  your  adju- 
dication, before  I  can  be  expected  to  take  cognizance  of  it 

I  am  asked  to  try  the  question  in  the  first  instance,  on  this  new  and 
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iflttportant  evidence,  without  examination  or  consideration  by  your  office 
or  that  of  the  surveyor-general  of  Louisiana. 

Since,  however,  under  the  order  to  survey  certain  lauds  lying  in  the 
Conway  division  of  the  Houmas  grant,  pursuant  to  the  decision  of  this 
Department  of  May  4,  1878,  the  survey  was  extended  over  the  lands 
now  in  question,  I  think  in  the  present  state  of  the  case  that  survey 
should  be  canceled,  as  ordered  by  you,  and  the  list  of  swamp  selections 
rejected. 

It  is  quite  probable  that,  if  the  selections  were  to  remain,  irreparable 
injury  would  be  done  to  the  value  of  these  lands  by  their  being  despoiled 
of  the  timber,  alleged  to  be  their  chief  value.  As  the  case  stands,  they 
should  not  be  subject  to  that  peril.  I  have  no  doubt  but  that  the  Mc- 
Donough  grant  is  an  existing  and  valid  one,  made  by  the  former  gov- 
ernment and  recognized  by  the  present;  but  the  extent  of  it,  for  the 
reasons  stated,  I  ought  not  now  to  determine. 

I  am  not,  however,  prepared  to  say  that  I  acquiesce  in  the  opinion 
which  you  seem  to  express  in  your  letter  of  January  16, 1883,  to  the 
effect  that  the  tracts  in  question  were  confinned  to  McDonough  &  Co. 
as  part  of  their  claim  under  the  act  of  May  11, 1820.  That  depends 
nxK>n  the  extent  of  the  grant.  I  do  not  undertake  now  to  decide 
whether  the  grant,  ad  described  in  the  claim  presented  to  the  register 
and  receiver  (greatly  extending  the  depth  beyond  that  as  presented  to 
the  old  Board),  considered  in  connection  with  the  report  and  the  act  of 
May  11,  was  confirmed  or  acknowledged,  so  that  no  '*  claim  on  the  part 
of  the  United  States ''  can  be  made  against  it  to  the  whole  extent  of  a 
^* depth  extending  as  far  as  Lake  Maurepas.'' 

I  affirm  your  decision  for  the  reasons  stated,  and  return  the  papers 
submitted  with  your  letter  of  April  24, 1883. 

Mr.  Bradford,  counsel  for  t{ie  claimants  of  the  grant,  requests  per- 
mission to  withdraw  all  or  part  of  the  documentary  evidence  put  into 
the  case  after  your  decision  was  made.  Many  of  the  documents  are 
originals,  and  properly  belong  elsewhere ;  and  since  they  were  not  be- 
fore you,  and  perhaps  cannot  be  regarded  as  strictly  in  the  case,  I  think 
the  request  should  be  granted,  but  that  before  surrendering  such  papers, 
copies  thereof  should  be  taken  by  your  office. 


Vn.— OVEBPLOWED  LAlffDS. 

State  of  Oregon. 

Lands  oveiflowed  by  the  melting  of  bqow,  on  which,  when  the  water  Bubsides,  crops 
of  hay  grow,  are  not  overflowed  lands  in  the  meaning  of  the  swamp-land  act. 

Secretary  Teller  to  Commissioner  McFarlandy  July  13, 1883. 

Sm :  I  have  considered  the  case  of  the  State  of  Oregon  v.  Newton  S. 
Ooodlow,  involving  the  NE.  J  of  the  NW.  J  and  the  N.  J  of  the  NE.  J 


652  DECISIONA    RELATING   TO   THE   PUBLIC   LANDS. 

of  Sec.  12,  T.  41,  R.  13  E.,  and  the  NW.  i  of  the  ^W.  J  of  Sea  7,  T. 
41,  R.  14  E.,  Lakeview,  Oreg.,  on  appeal  by  the  State  from  your  decis- 
ion of  April  19, 1882,  rejecting  its  claim  to  the  tracts. 

Goodlow  filed  declaratory  statement  for  the  tracts  July  28,  alleging 
settlement  July  25, 1873,  and  made  final  proof  and  payment  (cash  entrj' 
No.  54)  August  2, 1875. 

Upon  affidavits  filed  in  behalf  of  the  State  in  December,  1876,  al- 
leging that  the  tracts  were  swamp  and  overflowed  lands,  and  aa  such 
inured  to  the  State  under  the  act  of  March  12, 18G0,  a  hearing  was  or- 
dered to  ascertain  their  character  and  the  good  faith  of  Ooodlow. 

I  have  examined  the  testimony.  It  is  voluminous,  conflicting,  and 
much  of  it  irrelevant,  but  I  concur  with  you  in  the  opinion  that  its  pre- 
ponderance shows  that  the  tracts  are  not  swamp  and  overflowed  land 
within  the  meaning  of  the  act  of  September  28, 1850,  and  did  not^  oon* 
consequently,  inure  to  the  State  under  its  grant. 

The  tracts  are  situate  in  a  valley,  subject  to  annual  overflow  in  the 
late  winter  and  early  spring  months,  caused  by  rains  and  the  melting 
snow  in  neighboring  mountains.  This  overflow  subsides  sometimes  in 
April,  generally  in  May,  and  with  scarcely  an  exception  before  June,  so 
that  not  only  is  the  land  in  fit  condition  for  plowing,  and  the  cultiva- 
tion of  the  ordinary  crops  of  that  country,  but  the  overflow  is  of  special 
benefit  to  the  hay  crop,  the  production  of  which  is  a  leading  industry, 
many  of  the  people  being  engaged  in  stock-raising.  Upon  the  subsid- 
ence of  the  overflow  the  land  continues  arable  until  the  following  sea- 
son, when  the  overflow  recurs,  except  that  in  the  interior  the  land  is 
frequently  too  dry  for  successful  cultivation. 

I  affirm  your  decision  rejecting  the  claim  of  the  State  to  the  tracts, 
and  as  the  testimony  does  not  present  sufficient  facts  to  show  Ctoodlow's 
want  of  good  faith  or  compliance  with  the  law,  his  cash  entry  will  beheld 
intact. 


Vni.— EESVRVET. 

land  certified—subsequent  sunvmy. 
State  of  Louisiana. 

Lands  in  this  State  found  by  survey  to  be  swamp  and  overflowed,  and  certified  to  the 
State  as  such  in  1852,  cannot  be  claimed  by  the  United  States  on  a  survey  matle 
in  1880,  describing  tbem  as  not  swamp  and  orcrfiowed. 

Secretary  Teller  to  Commissioner  McFarland^  November  22, 1883. 

I  have  considered  the  appeal  of  the  State  of  Louisiana  from  your  de- 
cision of  March  29, 1882,  rejecting  its  claim  to  certain  lands  in  that 
State  as  swamp  and  overtiowed  lands. 

The  State  of  Louisiana  is  entitled  to  such  lands  under  the  act  of 
March  2, 1849  (9  Stat.,  352),  which  has  reference  to  that  State  only,  and 
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also  under  the  general  swamp  act  of  September  28, 1850  (ib.  519).  The 
act  of  1849  grants  to  the  State  "  the  whole"  of  the  swamp  and  over- 
flowed land  therein  (with  certain  named  exceptions  not  material  hereto), 
and  after  their  examination  by  the  surveyor-general  of  the  State  and  his 
deputies,  and  their  certification  to  the  Secretary  of  the  Treasury  and 
approval  by  him,  vests  the  fee-simple  to  such  lands  in  the  State,  so  far 
as  they  are  not  claimed  or  held  by  individuals.  After  compliance  with 
the  requiremen  ts  of  the  act,  the  State  selected  a  list  of  such  lands,  aggre- 
gating 320,014.13  acres,  which,  with  exception  of  about  600  acres,  were 
certified  to  the  State  in  1852.  Subsequently,  upon  the  knowledge  or 
suspicion  of  your  o£Sce  that  the  survey  upon  which  the  approval  and 
certification  were  based  wan  erroneously  made,  a  new  survey  was  or- 
dered, and  in  1879  and  1880  the  surveyor-general  transmitted  to  your 
office  a  list  of  selections  aggregating  286,506.53  acres,  or  nearly  34,000 
acres  less  than  were  reported  by  the  original  survey.  It  also  embraced 
a  few  hundred  acres  not  named  in  that  survey^  and  nearly  all  the  lands 
embraced  in  the  resurvey  are  included  in  the  selections  originally  made, 
title  to  which  has  been  in  the  State  for  thirty  years. 

Your  decision  rejects  the  claim  of  the  State  to  those  tracts  embraced 
in  the  new  survey  which  were  not  embraced  in  the  old  survey,  under  a 
ruling  of  your  office  in  June,  1864,  to  the  effect  that  the  State  of  Michi- 
gan, claiming  swamp  lands  under  the  act  of  1850,  was  bound  by  its  se- 
lections made  under  an  original  survey,  and  not  entitled  to  lands  found 
to  be  swamp  and  overflowed  under  a  resurvey. 

There  is  no  imputation  of  fraud  in  either  of  the  surveys  in  question, 
nor  anything  in  the  case  to  show  that  one  is  more  accurate  than  another. 
The  fact  that  they  differed  in  respect  to  the  character  of  certain  tracts 
is  insufficient  to  discredit  either,  and  the  only  question  is,  whether  the 
original  survey  is  conclusive,  as  held  in  the  Michigan  case.  Unques- 
tionably, I  think,  title  to  the  lands  embraced  in  the  former  survey  vested 
in  the  State  under  the  act  of  1849,  and  the  same  is  confirmed  by  the 
act  of  March  3, 1857,  which  the  Supreme  Court  says  in  Martin  v.  Marks 
(7  Otto,  345)  confirmed  to  the  several  States  their  selections  of  swamp 
lands  which  had  then  been  reported  to  your  office,  so  far  as  the  lands 
were  then  vacant  and  unappropriated,  and  not  interfered  with  by  actual 
settlement  under  existing  laws,  and  that  such  selections  could  not  be 
set  aside,  nor  title  to  any  of  the  lands  which  they  embraced — unless 
they  came  within  the  exceptions  mentioned  in  the  act — be  thereafter 
conveyed  by  the  United  States  to  parties  claiming  adversely  to  the 
swamp-land  grant.  Although,  therefore,  lands  may  have  been  approved 
to  the  State  of  Louisiana  under  a  survey  originally  erroneous  (which 
fact  does  not  appear  except  from  the  subsequent  survey),  yet  it  having 
been  properly  approved  after  compliance  by  the  State  with  the  act  of 
1849,  and  certified  to  the  State — which  was  equivalent  to  patent — the 
United  States  became  divested  of  its  title,  and  has  no  further  owner- 
ship in,  or  control  over,  such  lands.    The  title  of  the  State  to  such 
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lands  must,  therefore,  remain  undisturbed  until  set  aside  by  due  coarse 
of  law,  even  to  the  34,000  acres  which  the  resurvey  finds  to  be  not 
swamp  land.  There  has  been  no  proceeding  for  this  purpose,  and  the 
right  of  the  State  must  be  admitted.  The  lands  selected  under  tbeold 
survey,  being  no  longer  public  lands,  were  not  subject  to  further  survey, 
and  the  resurvey  could  not  affect  their  status.  As  the  act  of  1819 
granted  to  the  State  ^Hhe  whole"  of  the  swamp  lands  in  the  State,  I  do 
not  think  the  right  of  the  State  could  be  limited  by  one  survey  if  another 
survey  found  additional  swamp  lands.  If  lands  were  in  fact,  in  1849, 
of  the  character  contemplated  by  the  act,  they  cannot  be  withheld  from 
the  State  whenever  (there  being  no  other  valid  claim)  such  £eu;t  appears; 
and  to  approve  the  ruling  in  the  Michigan  case  would  be  to  uphold  an 
office  regulation  rather  than  an  express  statute.  <^The  whole"  of  the 
swamp  lands  in  the  State  being  granted  to  it,  and  title  thereto  vesting 
in  it,  i^s  rights  cannot  be  abridged  so  long  as  there  remain  unselected 
tracts  not  otherwise  appropriated. 

I  am  of  opinion  that  the  tracts  found  to  be  swamp  by  the  resurvey, 
additional  to  those  so  found  by  the  original  survey,  should  be  Usted 
and  patented  to  the  State,  and,  therefore,  reverse  your  decision. 


DIVISION  M.-AOCOUNTS. 

1.— Abstracts  of  Bbcords. 

II. — Change  of  Entry. 
III.— -Checks  or  Drafts. 
IV.— Deposits  for  Purchase  of  Public  Lands. 

v.— Fees. 

1.  ExaminiDg,  &c.    Testimouy  on  Final  Proof. 

2.  Information. 

3.  Homestead  and  Timber-Cultare  Entries  Canceled. 

4.  Initiation  of  Contests. 

5.  Plats  and  Diagrams. 

6.  Railroad  Selections. 

7.  Reducing  Testimony  to  Writing. 

8.  Swamp  Selections  and  Indemnity  Swamp  Selections. 

9.  Transcripts  of  Records. 

VI.— Homestead  and  Pre-emption  Proofs. 
VII.— Local  Land  Officers. 

1.  Surrender  of  Office. 

2.  Deposits  with  Receiver. 
VIII.— Military  Bounty  Land  Warrants. 

IX.— Reconveyance  by  United  States. 
X.— Repayment. 

1.  Double  Minimum  Excess. 

2.  Erroneous  Selections. 

3.  Fraudulent  Entries. 

4.  Bonus  for  Timber-Culture  Entries. 

5.  Statutory  Requirements. 

6.  Voluntary  Abandonment. 

XL— State  of  Kansas,  5  per  cent.  Account. 

L -ABSTRACTS  OF  SECOBDS. 

Registers  and  receivers  of  other  tban  consolidated  officers  are  not  allowed  to  famish 
abstracts  from  the  records  of  their  offices  for  the  use  of  individuals  and  charge 
therefor  unless  the  information  is  in  the  form  of  plats  or  diagrams. 

Parties  in  interest  or  their  attorneys  are  to  be  permitted  to  examine  the  records  under 
proper  rules,  but  will  not  be  allowed  to  use  the  records  to  obtain  information  for 
the  purpose  of  selling  the  same. 

Commissioner  McFarland  to  register  and  receiver^  Las  CniceSj  N.  Mex,j 

April  18, 1884. 

Gentlemen  :  I  am  in  receipt  of  the  register's  letter  of  the  28th  ul- 
timo, and  in  reply  thereto  have  to  state  as  follows : 

The  register  inquires,  *'  Should  this  office  furnish  abstracts  from  the 
official  recoixls  for  the  use  of  individuals  f  " 

Tou  are  authorized  by  law  to  furnish  plats  or  diagrams  showing  the 
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status  of  an}'  township  or  part  thereof,  and  to  charge  therefor  at  the 
rates  fixed  by  Circular  M  of  this  office,  dated  July  20, 1883. 

Your  office  not  being  a  consolidated  office,  you  are  not  authorized  to 
furnish  transcripts  and  charge  therefor  from  the  records  thereof  other 
than  lists  of  taxable  lands,  unless  the  information  is  given  in  the  form 
of  plats  or  diagrams.  Bule  49  of  the  Bules  of  Practice  provides  that 
<^  all  documents  once  received  by  the  local  officers  must  be  kept  on  file 
with  the  cases,  and  the  date  of  filing  must  be  noted  thereon,  and  no 
papers  will  be  allowed  under  any  circumstances  to  be  removed  firom  the 
files  or  taken  from  the  custody  of  the  register  and  receiver,  but  access 
to  the  same  under  proper  rules,  so  as  not  to  interfere  with  necessary 
public  business,  will  be  permitted  to  the  parties  in  intei^est  or  their  at- 
torneys under  the  supervision  of  those  officers." 

Bule  51  provides  for  retaining  in  the  local  office  during  the  time  al- 
lowed for  appeal,  papers  in  contested  cases,  for  the  purpose  of  giving 
all  parties  an  opportunity  to  examine  the  record  and  prepare  their  ar- 
guments. 

The  records  of  the  local  office  are  in  charge  of  the  register  and  re- 
ceiver, and  while  it  is  right  and  proper  for  the  officers  to  give  all  the  in- 
formation possible  pertaining  to  the  public  lands,  and  parties  in  interest 
or  their  attorneys  under  the  above  rules  may  take  copies  of  papers  and 
documents  filed  with  cases,  under  proper  rules  and  supervision,  yet  there 
is  no  law  or  regulation  that  makes  it  your  duty  to  furnish  such  copies, 
or  to  charge  for  making  or  certifying  the  same. 

You  are  further  instructed  not  to  allow  parties  to  use  the  plats,  tract 
books,  and  other  records  of  the  office,  for  the  purpose  of  selling  informa- 
tion obtained  therefrom. 

The  instructions  contained  herein  should  be  communicated  to  all  par- 
ties interested,  especially  to  those  named  by  you. 


II.— CHANGE  OF  EHTST. 

Jacob  Alteholz. 

Inhere  having  been  a  misdescription  in  the  entry,  and  the  traot  Alteholz  intended  to 
enter,  and  to  which  he  makes  application  to  change,  having  been  patented  to  an- 
other, the  only  relief  that  can  be  afforded  will  be  a  return  of  the  purchase  money 
on  application  therefor. 

Commiasianer  MoFarland  to  Herman  Wiesel^  Uttiany  Mo,y  November  16, 

1883. 

SiB:  In  reply  to  your  letter  of  25th  altimo,  in  rehidon  to  Saint  Lonis 
cash  entry  Ko.  17,960,  made  by  Jacob  Alteholz,  you  are  informed  that 
the  records  of  this  office  show  that  said  Alteholz  entered  the  N.  ^  of  lot 
1  of  NE.  i  Sec.  19,  T.  43,  E.  1  W.,  containing  40.04  acres,  and  that  said 
entry  was  canceled  by  letter  to  register  and  receiver.  Saint  Louis,  dated 
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May  26, 1861,  for  the  reason  that  no  such  subdivision  aa  described  was 
shown  on  the  plats,  and  he  was  allowed  to  apply  for  a  change  of  entry 
to  the  tract  he  intended  to  enter,  if  vacant. 

On  December  28, 1882,  A.  C.  Widdicombe  entered  the  J^.  J  of  lot  1  of 
NW.  1,  Sec.  19,  48  N.,  1  W.,  which  was  the  tract  Alteholz  intended  to 
enter,  and  patent  issued  thereon.  As  a  patent  has  issued  in  this  case 
to  Widdicombe,  this  office  has  no  jurisdiction  in  the  matter. 

The  only  relief  this  office  can  aflford  Mr.  Alteholz  is  the  return  of  the 
purchase  money  paid  by  him  on  said  entry,  upon  his  making  proper 
application  tlierefor. 


William  H.  Peterson. 

An  entry  having  been  canceled  and  change  of  entry  authorized,  but  not  perfected, 
a  party  showing  a  bona  fide  title  to  the  land  is  entitled  to  have  the  canceled  en- 
t^r  reinstated. 

Ocmmissianer  MeFarlathd  to  register'  and  receiver^  BoonvUhj  Mo.^  January 

24,  1884. 

Gentlemen:  In  reply  to  your  letter  of  the  14th  instant,  relative  to 
Plattsburgh  cash  entry  No.  16,890,  for  the  W.  J  of  NE.  i  and  SE.  i  of 
SW.  4  Sec.  29,  T.  65,  K.  31,  made  by  William  H.  Peterson,  July  16, 
1855,  I  have  to  state  that  in  November,  1855,  Peterson  applied  to 
change  his  entry  to  the  S.  J  of  NW.  J  Sec.  20,  and  SE.  J  of  NE.  i  Sec. 
30,  65,  31,  and  on  November  24, 1855,  authority  was  given  to  the  local 
officers  at  Plattsburg  to  allow  the  party  to  change  his  entry  to  the 
tracts  which  he  had  intended  to  enter.  The  change  was  never  per- 
fected, and  in  the  mean  time  the  tracts  to  which  he  applied  to  change 
were  entered  by  other  parties. 

The  tracts  embraced  in  said  entry  16,890  appearing  vacant  on  your 
records,  they  were  entered  by  T.  B.  Haskins,  August  25, 1876,  i)er  ad- 
ditional homestead  entry  10,166,  T.  C.  2,373,  under  section  2306  Eev. 
Stat. 

The  party,  J.  Hindman,  who  now  claims  title  under  entry  16,890 
through  W.  H.  Peterson,  asserts  his  right  to  the  land,  and  asks  that 
the  entry  may  be  reinstated  and  patented,  as  he  had  no  knowledge  or 
information  as  to  the  status  of  the  entry  made  by  Peterson  until  within 
the  past  year.  A.  C.  Widdicombe,  the  present  holder  of  the  land  under 
homestead  entry  T.  C.  2,373,  now  surrenders  the  patent  issued  on  said 
entry,  together  with  a  quit-claim  deed  to  the  United  States,  and  requests 
that  the  same  be  canceled,  as  the  land  in  question  was  in  actual  occu- 
pancy, possession,  and  improvement  of  one  John  Sanders.  As  the 
grantee  of  Peterson  appears  to  have  been  a  bona  fide  purchaser,  and 
aa  tl»e  change  of  entry  was  never  perfected  as  authorized,  I  see  no 
i«a^i>A  why  entry  16,890  should  not  be  reinstited,  as  nothing  appears 
.4531  LO 42 
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on  the  records  against  the  tracts,  except  the  homestead  of  T.  B.  Has- 
kins. 

I  have,  therefore,  in  compliance  with  the  request  of  Widdicombe,  can- 
celed said  homestead  entry  No.  10,166,  T.  C.  2,373,  upon  the  records  of 
tbis  office,  together  with  tlxe  patent  based  npon  said  entry  and  the  rec- 
ord thereof,  and  you  will  note  the  cancellation  of  the  same  npon  your 
records.  Plattsburg  cash  entry  16,890  is  this  day  reinstated,  and  you 
will  so  note  upon  your  records,  for  which  patent  will  issue  in  the  due 
course  of  business.  Mr.  Widdicombe's  application  for  repayment  of 
fee  and  commissions  will  form  the  subject  of  a  future  letter. 


m.— CHECKS  OB  DRAFTS. 

Checks,  postal  orders,  or  drafts  are  not  receivable  in  payment  for  pablio  lands  sold. 

Commissioner  McFarland  to  J,  H.  Patzki^  captain  and  assistant  sufgeon^ 

U.  8.  A.,  Saint  Augustine^  Fla.j  August  7, 1883. 

Sib  :  I  have  to  acknowledge  the  receipt,  by  reference  from  the  De- 
partment, of  your  letter  of  the  18th  ultimo,  addressed  to  the  honorable 
Secretary  of  the  Interior,  and  in  reply  have  to  state  as  follows : 

Section  2356  Eev.  Stat,  provides  that  cash  shall  be  paid  for  lands  sold, 
and  the  only  exceptions  to  this  are  the  provisions  of  law  authorizing  the 
receipt  of  various  kinds  of  scrip  in  lieu  of  cash.  Section  2356  also 
provides  that  purchasers  of  public  lands  at  private  entry  shall,  before 
the  entry  is  allowed,  produce  the  receipt  of  the  Treasurer  of  the  United 
States  or  receiver  of  public  moneys  that  the  land  has  been  paid  for;  and 
at  public  sales  the  lands  must  be  paid  for  on  the  day  of  sale,  or  the  pur- 
chaser can  acquire  no  title  therefor  under  .that  sale. 

Section  2366  authorized  the  receipt  of  gold  coins  of  foreign  countries 
at  the  valuation  fixed  by  the  director  of  the  mints  for  all  payments  on 
account  of  public  lands.  Section  5182  Be  v.  Stat,  authorized  the  re- 
ceipt of  National  Bank  notes  in  payment  of  public  lands.  Receivers  of 
public  moneys  are  authorized  to  cash  the  drafts  issued  to  them  as  dis- 
bursing agents  by  the  Treasury  Department  on  account  of  the  expenses 
of  their  offices,  but  no  others. 

Postal  orders  are  not  recognized  as  cash,  and  therefore  receivers  are 
not  authorized  to  accept  them  for  lands  sold,  or  for  any  other  services, 
connected  with  the  disposition  of  i)ublic  lands. 

The  same  rule  applies  to  checks ;  therefore,  receivers  of  public  moneys 
are  not  authorized  to  accept  checks  of  disbursing  officers,  that  is^  pay- 
masters' checks,  in  payment  of  lands  sold. 
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IV.— DEPOSITS  FOR  PUBCHASE  OF  PUBLIC  LAHSK 

Deposits  sboald  be  made  with  the  Treasurer  and  Assistant  Treasurer  of  the  United 
States  or  the  receiver  of  public  moneys  for  the  district  where  the  land  is  situated, 
to  the  credit  of  the  United  States,  "on  account  of  sales  of  public  lands." 

Commissioner  MoFarlaTMl  to  Calvin  PerJcinSj  esq.^  attorney  at  laWj  Mem- 

phiSj  Tenn.y  September  3, 1883. 

SiB:  I  am  in  receipt,  by  reference  from  the  Hon.  J.  B.  Chalmers,  of 
your  letter  of  the  26th  ultimo,  inquiring  as  to  how  you  shall  proceed  in 
the  deposit  of  moneys  at  the  sub-treasury  in  fTew  York,  the  certificate 
thereof  to  be  used  in  the  payment  for  lands  purchased  at  private  sale 
at  the  land  office  in  Jackson,  Miss. 

In  reply  I  have  to  state  that  section  2350  of  the  Bevised  Statutes  pro- 
vides that  before  an  entry  of  any  tract  can  be  made  at  private  entry, 
the  purchaser  at  private  sale  must  x>roduce  to  the  register  a  receipt 
from  the  Treasurer  of  the  United  States,  or  from  the  receiver  of  public 
moneys  of  the  district,  for  the  amount  of  the  purchase  money. 

If  you  desire  to  make  a  deposit  under  section  2356,  it  would  be  pref- 
erable that  the  deposit  be  made  with  the  Assistant  Treasurer  of  the 
United  States  at  New  Orleans,  La.,  instead  of  New  York,  as  the  former 
is  the  depository  with  whom  the  receiver  of  public  moneys  at  Jackson, 
Miss.,  is  directed,  by  instructions  from  the  Treasury,  to  deposit  the 
public  moneys  coming  into  his  possession.  The  deposit  should  be  made 
in  3*onr  own  name,  to  the  credit  of  the  Treasurer  of  the  United  States, 
^<  on  account  of  sales  of  public  lands,''  without  describing  the  tracts  you 
desire  to  enter.  There  is  no  law  authorizing  the  repayment  of  any 
moneys  you  may  deposit  in  excess  of  the  cost  of  the  tracts  purchased. 
You  are  not  required  to  submit  to  the  Assistant  Treasurer  a  list  of 
lands  desired  to  be  purchased,  nor  the  certificate  of  the  register  that 
the  tracts  are  subject  to  private  entry. 


v.— FEES. 
1.  EXAMINIKG  TESTIMONY  ON  FINAIi  PROOF. 

Ko  fees  are  authorized  by  law  for  examining  and  approving  testimony  taken  before 
a  olerk  of  court  in  final  -proof  in  pre-wtption  cases. 

Commissioner  McFarland  to  H.  JB.  Pease^  receiver j  Watertown^  DaJcj  Sep- 
tember 8, 1883. 

SiB :  In  reply  to  your  letter  of  13th  ultimo,  I  have  to  inform  you  that 
there  exists  no  provision  of  law  authorizing  you  to  charge  and  collect 
any  fees  for  examining  and  approving  testimony  in  final  proof  in  pre- 
emption entries  made  before  a  clerk  of  the  court.  The  only  fees  al- 
lowed for  examining  testimony  reduced  to  writing  not  done  by  registers 
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and  receivers  are  those  allowed  under  the  act  of  Congress  approved 
March  5, 1877,  which  provides : 

That  the  same  fees  shall  be  allowed  for  examining  and  approviDi; 
testimony  given  before  the  judge  or  clerk  of  a  court  in  final  homestead 
cases,  as  are  allowed  by  law  for  taking  the  same. 

In  future  you  will  be  governed  by  instructions  contained  in  circular 
of  this  office  dated  July  20, 1883. 


0.  INFORMATION. 

No  charge  in  to  be  made  for  iufonnation  coDcerning  a  tract  of  land  nnlees  in  the  form 

of  a  plat  or  diagram. 
Begisters  are  not  to  retain  the  fee  of  one  dollar,  for  notice  of  cancellation  of  an  entrji 

Authorized  to  be  collected  by  them,  nnless  a  notice  of  the  cancellation  ia  act- 

uaUy  given. 

Cofnmissioner  MeFarland  to  register  and  receiver^  BuraUj  Dak.j  Fdn^ary 

15, 1881. 

Oentlemen:  I  have  to  acknowledge  the  receipt  of  the  register's  let- 
ter of  26th  ultimo,  and  in  reply  thereto  have  to  state  as  follows : 

Where  an  inquiry  is  made  as  to  whether  a  tract  of  land  is  vacant  or 
not,  no  charge  should  be  made  for  the  information  given;  but  when  the 
applicant  desires  a  plat  or  diagram  showing  the  status  of  the  land,  it  is 
Xiroper  that  you  should  charge  therefor  at  the  rates  authorized  by  the 
circular  of  this  office  dated  July  20, 1883. 

The  register  further  states  that  in  cases  of  contests,  where  a  heariug 
has  been  ordered,  and  the  case  withdrawn  prior  to  the  day  set  therefor, 
he  has  held  that  the  case  was  settled  by  default,  and  the  work  having 
been  done  by  the  register^  although  no  cancellation  takes  place,  the  reg- 
ister is  entitled  to  the  fee ;  this  is  an  error. 

The  act  of  May  14,  1880,  provides  that  the  register  shall  receive  a  fee 
of  one  dollar  for  giving  notice  of  the  cancellation  of  an  entry,  and  the  fee 
is  for  that  action  alone,  and  for  no  other  service  connected  with  the  case. 
The  other  services  rendered  in  connection  with  a  contest  are  paid  from 
the  fees  deposited  therefor,  and  should  there  be  no  entry  canceled  there 
can  be  no  fee  for  notice  of  cancellation,  and  the  one  dollar  deposited  for 
this  service  should  be  returned  to  this  party  entitled  to  receive  it. 


3*    HOMESTEAD    AKI>    TIMBEBCUIiTURE    ENTRIUS    CAI^- 

CEILED. 

Instructions. 

Commissioner  MoFarland  to  registers  and  receivers^  December  1, 1883. 

Gentlemen  :  The  practice  of  allowing  parties  making  a  homestead 
or  timber-culture  entry  credit  for  the  fee  and  commissions  paid  by  them 
on  a  canceled  prior  entry  is  discontinued. 
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The  fee  and  commissions  paid  on  entries  of  tlie  above-mentioned 
character  canceled  for  conflict,  or  becanse  they  have  been  erroneoasly 
allowed  and  cannot  be  confirmed,  will  be  repaid  to  the  proper  parties 
upon  their  making  application  therefor,  as  provided  in  the  second  sec- 
tion of  the  act  of  Congress,  Approved  June  16, 1880,  embodied  in  cir- 
cular instractions  of  August  6, 1880. 

Applications  for  the  repayment  of  the  above  fees  and  commissions 
must  conform  to  the  requirements  of  paragraphs  12, 13,  and  14  of  cirr 
cular  of  August  6, 1880,  but  the  affidavit  required  in  the  last  paragraph 
of  number  14  will  be  dispensed  with. 

Approved. 

H.  M.  TBLLBE. 
Secretary. 


4.  INITIATION  OF  CONTEST, 

No  preliminary  fee  chargeable  by  register  and  receiver  in  such  case. 

CommiseUmer  McFarland  to  Sanford  Parker^  esq.^  receiver^  Niobrara^ 

Nebr.j  June  20, 1883. 

Sib  :  In  reply  to  your  letter  of  the  4th  instant,  relating  to  fees  in  con- 
test cases,  you  are  informed  that  there  are  no  preliminary  fees  of  one  dol- 
lar each  to  the  register  and  receiver  on  the  initiation  of  a  contest,  but 
local  officers  are  to  be  governed  by  the  fees  provided  for  in  Bnles  64  to 
65  of  the  Bules  of  Practice  a^^roved  December  20,  1880,  copy  here- 
with. 


6.  PLATS  AND  DIAGBAMS. 

The  fees  of  registers  and  receivers  for  plats  and  diagrams  as  fixed  by  circular  of 
July  SO,  1883,  are  not  mandatory  except  as  to  the  maximum  rate.  There  is  no 
objection  to  their  doing  the  work  for  as  mnch  less  as  they  please. 

Commissioner  McFarland  to  register  and  receiver ^  Huron^  JDaJcy  Septem- 
ber 19,  1883. 

Obntlemen  :  I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
24th  ultimo,  and  in  reply  thereto  have  to  state  as  follows: 

The  fees  allowed  registers  and  receivers  for  preparing  plats  or  dia- 
grams ander  the  act  of  March  3, 1883,  as  fixed  by  Circular  M  of  July 
20  last,  are  not  mandatory,  but  the  four  classes  were  established  in 
order  that  there  could  be  a  fixed  rate  for  the  different  classes,  above 
which  limit  you  are  not  allowed  to  charge,  but  there  is  no  objection  to 
your  doing  tJie  work  for  as  much  less  as  you  choose.  If  you  think  $1  is 
too  mnch  to  charge  for  a  diagram  like  the  sample  inclosed  by  yon,  you 
may.  ftimish  them  for  any  amount  you  may  see  fit. 
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6.  BAIIiROAD  SEIiBCTIONS. 

Rule  for  computing  the  fees  allowed  in  such  oases. 

Commissioner  McFarland  to  W,  W,  Spalding^  R.  P.  M,  andD.  A.j  IMiUhy 

Minn.,  July  12, 1883. 

Sib  :  Beferring  to  my  letter  of  May  8^  1883,  in  relation  to  the  fees  on 
railroad  selections,  you  are  advised  as  follows :  Hereafter,  in  compatiDg 
the  amount  of  fees  on  a  list  of  railroad  selections,  yon  will  divide  the 
total  acreage  by  160,  the  quotient  will  be  the  number  of  160-acre  selec- 
tions, which,  multiplied  by  $2,  will  give  the  amountof  fees.  Should 
the  quotient  consist  of  a  whole  number,  and  a  fraction  you  will  for  the 
latter  collect  $1,  if  the  fraction  is  80  acres  or  more,  and  nothing  if  less 
than  80  acres. 


/.  REDUCING  TESTIMONT  TO  WRITING. 

Registers  and  Receivers  have  no  right  to  charge  fees  for  redaoing  or  examining  tefiti- 
mony,  for  the  writing  contained  in  the  original  entry  papers,  or  for  certificates 
and  receipts  in  final  proofs. 

Commissioner  McFarland  to  register  and  receiver^  JSTirtoin,  Kans.j  June 

20, 1883. 

Gentlemen  :  I  am  in  receipt  of  a  letter  from  U.  S.  Search,  esq.,  derk 
of  the  district  court  of  Mitchell  County,  Kansas,  inclosing  a  letter  from 
the  register  referring  to  the  circular  of  this  office  relating  to  fees 
for  reducing  testimony  to  writing,  and  giving  his  construction  of  the 
same.  In  reply  I  have  to  inform  you  that  the  decision  of  the  register 
i»  erroneous. 

Registers  and  receivers  have  no  right  to  charge  fees  for  reducing  or 
examining  testimony,  for  the  writing  contained  in  the  original  entry 
papers,  or  to  make  any  charge  for  the  certificates  and  receipts  in  final 
proofs. 


Instructions. 

Commissioner  McFarland  to  registers  and  receivers,  July  20,  1883. 

Gentlemen:  Your  attention  is  called  to  the  following  provisions  of 
law: 

Registers  and  receivers  are  allowed,  jointly,  at  the  rate  of  15  cents 
per  hundred  words  for  testimony  reduced  by  tliem  to  writing  for  claim- 
ants in  establishing  pre-emption  and  homestead  rights.  (Section  2238, 
subdivision  10,  Rev.  Stat.) 

A  like  fee  as  provided  in  the  preceding  subdivision  when  such  writ- 
ing is  done  in  the  land  office  in  establishing  claims  for  mineral  lands. 
(Section  2238,  subdivision  11,  Rev.  Stat.) 
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Registers  and  receivers  in  California,  Oregon,  Wasliingtoii,  Nevada, 
Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and  Montana, 
are  each  entitled  to  collect  and  receive  fifty  per  centum  on  fees  and 
commissions  provided  for  in  the  first,  third,  and  tenth  subdivisions  of 
this  section.    (Section  2238,  subdivision  12,  Rev.  Stat.) 

The  register  and  receiver  shall  be  entitled  to  the  same  fees  for  ex- 
amining and  approving  testimony  given  before  the  judge  or  clerk  of  a 
court  in  final  homestead  cases  as  are  now  allowed  by  law  for  taking  the 
same.    (Act  of  Congress  approved  March  3, 1877.) 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  sub- 
divisions, section  2238,  Rev.  Stat.,  above  mentioned.  The  amount  of 
these  fees  in  every  case  is  to  be  ascertained  by  counting  only  the  words 
actually  reduced  to  writing,  and  not  the  printed  words. 

The  register  for  any  consolidated  land  district,  in  addition  to  the 
fees  now  allowed  by  law,  shall  be  entitled  to  charge  and  receive  for 
making  transcripts  for  individuals  or  furnishing  any  other  record  infor- 
mation respecting  public  lands  or  land  titles  in  his  consolidated  land 
district  such  fees  as  are  properly  authorized  by  the  tariff  existing  in 
the  local  courts  of  his  district;  and  the  receiver  shall  receive  his  equal 
share  of  such  fees,  and  it  shall  be  his  duty  to  aid  the  register  in  the 
preparation  of  the  transcript  or  giving  the  desired  record  information. 
(Section  2239,  Rev.  Stat.) 

Under  the  timber-lands  act  of  June  3, 1878,  the  registers  and  receivers 
in  the  States  of  California,  Oregon,  and  Nevada,  and  in  Washington 
Territory,  are  entitled,  jointly,  at  the  rate  of  22J  cents  per  hundred 
words  for  testimony  reduced  by  them  to  writing  for  claimants. 

Under  the  timber-culture  act  of  June  14,  registers  and  receivers  are 
entitled  to  the  same  fees  for  reducing  testimony  to  writing  in  cases  of 
contest  therein  provided  for  as  in  other  contested  cases.  This  refers 
to  the  fees  provided  for  in  the  tenth  and  twelfth  subdivisions,  section 
2238,  Rev.  Stat.,  above  mentioned. 

Receivers  must  report  and  account  fot  all  fees  received  under  the 
foregoing  provisions  of  law  up  to  and  including  the  3d  day  of  March, 
1883,  and  from  and  after  that  date  the  following  act  of  Congress,  ap- 
proved March  3, 1883.  is  in  force : 

• 

AN  ACT  in  relation  to  certain  fees  allowed  registers  and  receivers. 

Be  it  endcted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled^  That  the  fees  allowed  registers 
and  receivers  for  testimony  reduced  by  them  to  writing  for  claimants 
in  establishing  pre  emption  and  homestead  rights  and  mineral  entries, 
and  in  contested  cases,  shall  not  be  considered  or  taken  into  account 
in  determining  the  maximum  of  compensation  of  said  officers. 

Seo.  2.  That  registers  and  receivers  shall,  upon  application,  furnish 
plats  or  diagrams  of  townships  in  their  respective  districts  showing 
what  lands  are  vacant  and  what  lands  are  taken,  and  shall  be  allowed 
to  receive  compensation  therefor  from  the  party  obtaining  said  plats  or 
diagrams  at  such  rates  as  may  be  prescribed  b^  the  Commissioner  of 
the  General  Land  Office,  and  said  officer  shall,  upon  application  by  the 
proper  State  or  Territorial  authorities,  furnish,  tor  the  purpose  of  tax- 
ation, a  list  of  all  lands  sold  in  their  respective  districts,  together  with 
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the  names  of  the  purchasers,  and  shall  be  allowed  to  receive  compeD- 
sation  for  the  same  not  to  exceed  ten  cents  per  entry;  andthesams 
thus  received  for  plats  and  lists  shall  not  be  considered  or  taken  into 
account  in  determining  the  maximum  of  compensation  of  said  officers. 

The  provisions  of  the  first  section  of  the  above  act  apply  only  to  testi- 
mony reduced  to  writing  in  establishing  claims  to  mineral  entries,  final 
proof  in  pre-emption  and  homestead  cases,  and  testimony  in  contested 
cases. 

Receivers  will  report  and  account  for  fees  received  for  redneing  testi- 
mony to  writing  in  timber  and  stone  land  entries  as  heretofore.  In 
computing  the  fees  for  reducing  testimony  to  writing  the  words  actnally 
written  by  registers  and  receivers,  or  persons  in  their  employ,  only, 
must  be  charged  for  at  the  rates  allowed  by  paragraphs  10, 11,  and  12, 
of  section  2238,  Rev.  Stat.,  and  no  charge  is  to  be  made  for  the  printed 
words.  The  words  actually  written  must  be  counted  and  charged  for, 
and  there  can  be  no  uniform  fee  of  a  specified  snm  applicable  to  every 
case  of  the  same  class  of  entries;  that  is,  registers  and  receivers  cannot 
fix  the  fee  at  one  dollar  or  more  for  each  pre-emption,  final  homestead, 
or  mineral  entry. 

Under  the  second  section  of  the  act  of  March  3, 1883,  authorizing  a 
charge  to  be  made  for  plats  or  diagrams,  the  fees  for  the  same  are  hereby 
fixed  as  follows: 

For  a  diagram  showing  entries  only $1  00 

For  a  township  plat  showing  entries,  names  of  claim- 
ants, and  character  of  entry 2  00 

For  a  township  plat  showing  entries,  names  of  claim- 
ants, character  of  entry,  and  number 3  00 

For  a  township  plat  showing  entries,  names  of  claim- 
ants, character  of  entry,  number  and  date  of  filing 
or  entry,  together  with  topography,  etc 4  00 

The  register  and  receiver  shall  be  entitled  to  the  same  feea  for  ex- 
amining and  approving  testimony  given  before  the  judge  or  clerk  of  a 
court  in  final  homestead  cases  as  are  now  allowed  by  law  for  taking  the 
same.    (Act  of  Congress  approved  March  3, 1877.) 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  subdivis- 
ions, section  2238,  Rev.  Stat.,  above  mentioned.  The  amount  of  these 
fees  in  every  case  is  to  be  ascertained  by  counting  only  the  words  act- 
ually reduced  to  writing,  and  not  the  printed  words. 

The  provisions  of  section  2239,  Rev.  Stat.,  relating  to  transcripts  of 
i'ecords  at  consolidated  land  offices,  are  not  repealed,  and  the  fees  therein 
prescribed  are  to  be  reported  and  accounted  for  as  heretofore,  except 
in  so  far  as  they  relate  to  lists  of  lands  sold,  prepared  for  State  or  Terri- 
torial authorities. 

In  no  case  are  fees  to  be  charged  for  examining  and  approving  testi- 
mony given  before  the  judge  or  clerk  of  a  court,  except  in  final  home- 
stead cases. 
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The  attention  of  registers  and  receivers  is  called  to  section  2242,  R<»v. 
Btat.,  wfaicb  is  as  follows : 

No  register  or  receiver  sball  receive  any  compensation  out  of  the 
Treasury  for  past  services  who  has  charged  or  received  illegal  fees ;  and 
on  satisfactory  proof  that  either  of  such  officers  has  charged  or  received 
fees  or  other  rewards  not  authorized  bv  law,  he  shall  be  forthwith  re- 
moved  from  office. 

The  circulars  of  this  office  dated  May  24, 1879,  and  April  7, 1881,  in 
so  far  as  they  conflict  with  the  provisions  of  the  act  of  March  3, 1883, 
are  hereby  modified. 

You  will  be  held  to  a  strict  compliance  with  the  laws  and  regulations 
relating  to  the  matter  of  fees  in  all  cases. 

Begisters  of  land  offices  have  no  right,  officially,  to  receive  any  moneys 
whatever  except  such  as  are  paid  to  them  by  receivers  as  salary,  fees, 
and  commissions,  and  the  fee  of  $1  they  are  especially  entitled  to  re- 
ceive for  giving  notice  of  the  cancellation  of  pre-emption,  homestead, 
and  timber-culture  entries,  under  the  act  of  May  14, 1880. 

All  moneys  received  for  services  rendered  by  either  registers  or  r(»- 
eeivers,  under  the  act  of  March  3, 1883,  are  to  be  paid  to  the  receiver, 
who  will  pay  the  register  his  portion  thereof. 

Should  any  money  be  forwarded  to  the  register*  or  paid  to  him,  he 
will  at  once  pay  over  the  same  to  the  receiver;  and  where  parties  ad- 
dress the  register  as  to  the  cost  of  any  service  required,  he  will  refer  the 
matter  to  the  receiver  for  answer,  as  the  latter  is  the  proper  officer  to 
receive  all  fees. 

Eeceivers  will  keep  an  account  of  the  fees  received  for  all  services 
rendered  under  the  provisions  of  the  act  of  March  3, 1883,  which  shall 
be  open  to  examination  by  the  register  at  any  time. 

.The  circular  of  this  office  dated  March  23, 1883,  and  that  dated  May 

9, 1883,  relating  to  fees  for  reducing  testimony  to  writing,  is  hereby 

revoked. 

Approved,  July  21, 1883. 

M.  L.  JOSLYN, 

Acting  Secretary. 
Instructions. 

Charge  of  fees  by  register  and  receiver  for  testimony  not  reduced  to  writing  by  them 
personally y  or  by  their  clerks,  or  (in  final  homestead  cases)  by  the  Judge  or  clerk 
of  a  court  of  record,  is  a  palpable  violation  of  law. 

Commissioner  McFarland  to  register  and  receiver ^  Huron^  DaJc.y  January 

28, 1884. 

Gentlehkn  :  I  am  in  receipt  of  your  letter  of  the  28th  ultimo,  relative 
to  the  payment  of  fees  for  reducing  testimony  to  writing  in  homestead 
and  pre-emption  final  proofs,  and  the  repayment  of  fees  illegally  collected. 

Upon  the  first  point  you  state  as  follows: 
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In  the  matter  of  final  proofs,  we  have  held  that  if  parties  prefer  to 
have  the  attorneys  do  the  writing  and  are  willing  to  pay  the  attor- 
neys the  fees,  we  should  not  be  deprived  of  the  very  advantages  which 
the  statute  confers  upon  the  local  officers  when  we  arc  aathorized  to 
make  the  final  proofs  at  the  office;  hence  we  have,  when  proofis  have 
been  made  before  this  office,  collected  testimony  (fees)  at  the  rate  of 
15  cents  per  one  hundred  words.  This  is  the  construction  of  the  law 
and  the  practice  which  prevails  in  every  land  office  in  the  south  half  of 
this  Territory. 

The  first  section  of  the  act  of  March  3, 1883  (22  Stat.,  484),  to  which 
general  reference  is  made,  does  not  authorize  the  collection  of  any  fees 
whatever.    It  provides  that — 

The  fees  allowed  registers  and  receivers  for  testimony  reduced  by 
them  to  writing  for  claimants  in  establishing  preemption  and  homestead 
rights  and  mineral  entries,  and  in  contested  cases,  shall  not  be  consid- 
ered or  taken  into  account  in  determining  the  maximum  of  compensation 
of  said  officers. 

The  fees  which  are  not  to  be  taken  into  account  in  determining  the 
maximum  of  compensation  of  registers  and  receivers  are  the  fees  "  al- 
lowed "  to  those  officers.  The  fees  that  are  "  allowed  "  are  fees  allowed 
by  authority  of  law.  No  other  fees  are  allowed.  This  section  doesnot 
<<  allow  "  any  fees.  The  laws  of  Congress  and  the  regulations  of  this 
office  and  Department  show  what  fees  are  allowed. 

The  exactions  of  any  other  fees  is  a  misdemeanor,  demanding  dis- 
missal from  office  and  involving  penalties  of  fine  and  imprisonment 
(Sections  2242  and  5481,  Eev.  Stat.) 

Section  2238  (subdivisions  10  and  11)  allows  registers  and  receivers 
15  cents  per  hundred  words  for  testimony  reduced  by  than  to  writing  for 
claimants,  in  establishing  ^^reemp/ion  and  homestead  rights  and  mineral 
claims. 

The  act  of  March  3, 1877  (19  Stat.  403),  allows  registers  and  receivers 
the  same  fee  for  examining  and  approving  testimony  taken  before  the 
judge  or  clerk  of  a  court  of  record  in  final  homestead  cases^  as  if  such  tes- 
timony had  been  reduced  to  writing  by  registers  and  receivers  them- 
selves. 

The  foregoing  statutes  comprise  all  the  law  there  is  applicable  to  fees 
of  registers  and  receivers  for  reducing  testimony  to  writing  in  the  Ter- 
ritory of  Dakota  and  in  similar  States  and  Territories. 

There  is  no  warrant  of  law  for  the  construction  that  you  state  is  made 
and  generally  followed  in  Dakota,  that  testimony  fees  are  authorized  to 
be  charged  by  registers  and  receivers  in  cases  where  the  testimony  is 
reduced  to  writing  by  claimants'  attorneys. 

The  law  is  plain  and  unambiguous.  Any  land  office  charge  for  tes- 
timony not  reduced  to  writing  by  registers  and  receivers  personally,  or 
by  their  clerks,  or  (in  final  homestead  cases)  by  the  judge  or  clerk  of 
a  court  of  record,  is  a  palpable  violation  of  law. 

It  is  also  a  violation  of  specific  instructions  communicated  in  repeated 
circulars  and  orders  issued  by  this  office. 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  667 

The  fee-table  which  you  are  directed  to  keep  posted  in  your  office 
informs  both  yourselves  and  the  public  what  testimony  fees  you  are 
allowed  to  charge  and  what  you  are  prohibited  from  charging,  and  the 
prohibition  against  charging  fees  for  reducing  testimony  to  writing  when 
the  writing  is  not  done  by  yourselves  or  your  employes  (except  in  ex- 
amining and  approving  testimony  taken  by  the  judge  or  clerk  of  a  court 
in  certain  cases)  is  plain  and  imperative. 

All  moneys  now  in  your  hands  or  not  heretofore  covered  into  the 
Treasury,  received  as  testimony  fees  in  cases  where  the  testimony  was 
not  written  out  by  yourselves,  or  your  employes,  or  received  from 
clerks  of  courts,  must,  therefore,  be  returned  to  the  parties  entitled 
thereto. 

Who  such  parties  are  must  be  determined  by  yourselves,  that  being 
a  matter  wliich  concerns  your  own  personal  responsibility. 

You  ask,  in  case  it  is  decided  that  you  must  yourselves  reduce  testi- 
mony to  writing  in  order  to  claim  the  fees,  that  authority  maybe  given 
you  to  direct  all  persons  desiring  to  make  final  proof  to  come  to  the 
land  office  and  have  the  proofs  written  out  there.  You  are  informed 
that  I  have  no  authority  under  the  law  to  issue  such  instructions. 


8.  SWAMP  SBIiECTIONS  AND  INDEMNITY  SWAMP  SEIiEC- 

TIONS. 

State  of  Wisconsin. 

Ab  the  fee  of  one  doUar  to  the  register  and  receiver,  for  the  location  of  each  160  acres, 
authorized  by  R.  S.  2238,  is  required  '*  to  be  paid  by  the  State  or  corporation 
making  such  location,"  and  as,  in  the  caseof  swamp  selections,  the  location  is  not 
made  by  the  State  but  by  the  Secretary  of  the  Interior,  the  fee  is  not  chargeable. 

Otherwise  in  case  of  swamp  indemnity  selections. 

Secretary  Teller  to  Commissioner  McFarUmdj  December  28, 1883. 

Sib  :  I  have  considered  the  appeal,  by  the  Secretary  of  State  of  the 
State  of  Wisconsin,  from  your  decision  of  February  8, 1883,  which  holds 
that  registers  and  receivers  are  each  entitled-  to  a  fee  of  one  dollar  for 
each  selection  of  160  acres  of  swamp  land  by  a  State,  to  be  paid  when 
the  lists  of  selections  have  been  examined  by  them  for  approval,  and 
that  said  lists  must  not  be  approved  and  posted  until  said  fees  are 
paid. 

This  decision  is  based  on  section  2238/>f  the  Bevised  Statutes,  which 
reads  as  follows : 

Begisters  and  receivers,  in  addition  to  their  salaries,  shall  be  allowed 
each  the  following  fees  and  commissions,  namely : 

Seventh.  In  locations  of  lands  by  States  and  corporations  under 
grants  from  Congress  for  railroads  and  other  purposes  ^except  for  agri- 
cultural colleges),  a  fee  of  one  dollar  for  each  final  location  of  160  acres, 
to  be  paid  by  the  State  or  corporation  making  such  location. 
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First.  It  is  to  be  observed  of  tbis  section  that  it  contemplates  an  act 
done  by  the  State,  namely,  locating  the  land  under  the  grant.  If,  there- 
fore, the  State  is  required  bylaw  to  locate  swamp  land,  and  does  locate 
it,  one  condition  arises  upon  which  the  snid  fee  is  duo  and  payable. 
But  there  is  no  law  requiring  swamp  lands  to  be  located  by  the  State. 
The  granting  act  of  September  28, 1850,  requires  the  Secretary  df  the 
Interior  to  make  out  and  transmit  to  the  Governor  of  the  State  accurate 
lists  nnd  plats  of  the  swamp  lands  to  which  it  is  entitled,  and  to  issue 
patents  therefor  on  his  request.  Consequently  any  act  to  be  done,  by 
way  of  ascertaining  or  locating  said  lands,  is  to  be  done  by  the  Land 
Department,  and  the  Stiite  is  entirely  passive  in  the  matter.  In  French 
V.  Fyan  (93  U.  S.,  169),  the  court  say : 

We  are  of  opinion  that  this  section  devolved  upon  the  Secretary,  as 
head  of  the  Department  which  administered  the  affairs  of  the  public 
land,  the  duty,  and  conferred  on  him  the  power  of  determining  what 
lands  were  of  the  description  granted  by  that  act,  and  made  his  office 
the  tribunal  whose  decision  on  that  subject  was  to  be  controlling. 

It  follows  that  the  State  has  neither  diity  nor  power  in  the  premises, 
and  that  locations  of  swamp  lauds  are  not  made  ^'  by  States,"  as  they 
must  be  in  order  to  come  within  the  purview  of  section  2238  Rev.  Stat. 

Second.  It  is  to  be  observed  that,  under  said  section,  the  payment  to 
be  made  by  the  State  is  a/e«,  which  contemplates  some  service  rendered 
to  or  in  behalf  of  the  State  by  the  register  and  receiver.  This  is  plainly 
set  forth  in  the  act  of  July  1,  1864  (13  Stat.,  335),  from  which  the 
seventh  subdivision  of  section  2238  is  taken,  and  therein  the  fee  is  ex* 
pressed  to  be  **  for  their  services  therein,'^  t.  e.,  in  "  the  location  of  lands 
by  States."  In  the  appeal  now  before  me  the  State  of  Wisconsin  dis- 
claims all  request  or  receipt  of  said  service.  She  says:  ''The  State  has 
not  asked  them  to  do  anything,  and  they  have  done  nothing  for  the 
State."  The  regulations  of  your  office  sustain  this  disclaimer,  and  show 
that  any  services  they  render  in  the  premises  are  rendered  to  and  in 
behalf  of  the  Laud  Department.  After  the  Secretary  has  approved  the 
list  of  swamp  lands  made  by  your  office,  duplicate  copies  are  made,  of 
which  one  is  sent  to  the  governor,  and  ''the  other  list  is  transmitted  to 
the  register  and  receiver  of  the  land  office  in  which  the  lands  are  situ- 
ated, and  they  are  requested  to  examine  the  same  with  the  records  of 
their  office,  and  report  any  conflicts  found."  (Begnlations,  April  18, 
1882.) 

Their  examination  and  approval,  or  disapproval,  therefore,  are  for 
the  purpose  of  advising  the  Land  Department,  and  for  its  benefit^  and 
are  not  made  by  way  of  service  to  the  State;  they  are  in  aid  of  the  se- 
lection by  the  Secretary,  which,  as  has  been  shown,  is  the  only  selection 
or  location  authorized  by  law.  Hence,  there  would  appear  to  be  no 
more  propriety  in  requiring  the  State  to  pay  for  said  services  t^an  there 
would  be  in  requiring  her  to  i^ay  for  their  services  in  the  multifiemous 
questions,  in  relation  to  swamp  lands,  that  may  be  the  subject  of  cor- 
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respondenee  between  the  local  officers  and  the  Land  Department.  Id 
this  matter  they  are  the  hands  by  which  the  Land  Department  execntes 
the  law,  and  there  are  therefore  no  "  fees"  due  them,  to  be  paid  by  the 
Stat^,  under  section  2238  Eev.  Stat. 

Third.  It  is  to  be  observed  of  this  section  that  the  act  done  by  the 
State  is  described  as  a  locatian^  whilst  the  bill  rendered  by  the  local 
office  is  for  certain  State  selections.  It  is  true  that  the  swamp  lands 
certified  to  a  State  are  usually  termed  '<  State  selections,"  and  in  fact 
the  States  do  make  a  selection  of  them,  based  on  the  reports  of  their 
own  agents  or  of  the  Surveyor-General  of  the  United  States.  The  State 
of  Wisconsin  elected  to  adopt  the  latter  method.  It  is  well  settled, 
however,  that  these  acts  of  the  States  are  done  by  request  of  and  in  aid 
of  the  Secretary  of  the  Interior,  and,  with  the  exception  of  the  case  of 
the  State  of  Louisiana,  ''at  the  expense  of  the  United  States"  (Oregon 
V.  The  United  States,  7  Land  Owner,  53).  If  so,  it  would  seem  that 
these  selections  are  not  the  locations  contemplated  by  the  statute  un- 
der consideration,  because  they  are  not  made  "  by  States,"  but  by  the 
Land  Department. 

The  said  statute  was  under  review  by  the  Supreme  Court  in  Hunne- 
well  V.  Cass  County  (22  Wall.,  464),  in  connection  with  a  grant  of  lands 
for  railroad  purposes,  and  they  say  of  it, ''  these  fees  are  to  be  paid  on 
all  the  lands  located,  which  may  fairly  be  construed  to  be  all  the  lands 
ascertained  to  belong  to  the  company  under  the  grant."  The  force  of 
this  language  is  to  be  determined  by  a  reference  to  the  subject  matter 
under  discussion.  By  the  act  of  July  2, 1864,  the  Burlington  and  Mis- 
souri Eiver  Bailroad  Company  were  required  to  pay  "  the  cost  of  survey- 
ing, selecting  and  conveying"  the  lands  granted  to  them,  and  it  was 
said  in  argument  that  the  costs  of  these  '' selections"  were  the  fees  to 
be  paid  on  '*  locations"  under  the  act  of  July  1, 1864.  The  court  below 
had  exptessl^'^  decided  that  ^Hhese  fees  are  for  location,  not  for  selecting 
the  land" ;  and  the  Supreme  Court  points  out  the  difficulty  in  the  way  of 
holding  otherwise,  say  that  it  is  "extremely  uncertain"  that  these  were 
the  costs  of  selecting,  and  finally  do  not  decide  the  point  raised.  But 
it  had  been  shown  in  argument  that  "the  process  of  locating  railroad 
grants"  was,  in  the  first  instance,  a  selection  by  the  company  which  ap- 
peared on  their  original  lists  filed  with  the  local  officers,  which  were 
next  corrected  and  certified  by  these  officers,  and  which  were  finally 
approved  by  the  Commissioner  and  Secretary.  It  was  with  reference 
to  these  facts,  as  may  fairly  be  presumed,  that  the  court  used  the  lan- 
guage above  quoted;  and  it  therefore  means  that  the  "locations"  re- 
ferred to  are  the  lands  ascertained  to  belong  to  the  company  on  their  ajp- 
plicatfon  to  the  local  officers.  Here,  then,  is  an  act  done  by  the  company, 
on  application  to  the  register  and  receiver,  and  a  service  performed  b^* 
them,  for  which  fees  may  properly  be  due;  and  there  appears  to  be  no 
reason  to  infer  that  the  court  intended  to  apply  the  statute  to  a  case 
where  there  is  no  such  act,  application,  or  service. 
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At  common  law,  a  location  is  ^^  the  act  of  selecting  and  designating 
lands  which  the  person  making  the  location  is  aathorized  by  law  to 
select"  (Bouvier).  Manifestly  the  definition  does  not  include  the  case 
of  swamp  lands,  for  the  States  were  not  authorized  by  law  to  designate 
or  select  such  lands,  and  in  fact  never  did  designate  or  select  them. 

Fourth.  If  the  fees  are  to  be  paid  on  selections  of  swamp  lands,  the 
only  manner  of  enforcing  their  payment  by  the  Department  is  to  with- 
hold approval  and  patent  until  payment  is  made.  This  is  substantially 
your  decision  in  the  case  at  bar,  as  above  cited.  But  here  we  are  met 
by  the  fact  that  the  payment  of  the  fees  becomes  a  condition  precedent 
to  the  enjoyment  of  the  grant,  and  that  it  is  a  condition  precedent  which 
is  prescribed  by  an  act  passed  subsequently  to  the  date  of  the  granting 
act.  In  Bailroad  Company  v.  Smith  (9  Wall.,  95),  in  referring  to  the  act 
of  1850,  the  Court  say,  '^  All  the  lands  of  that  description  (swamp  land) 
were  granted,  and  they  have  remained  so  granted  ever  since,"  whilst 
they  have  uniformly  held  that  said  act  was  a  grant  inpresenti^  and  vested 
full  title  in  the  States.  In  Bailroad  Company  v.  Prescott  (16  Wall.,  603), 
the  Court  upheld  the  power  of  Congress  to  attach  such  a  condition  to 
the  Pacific  Bailroad  grants  by  subsequent  legislation ;  but  it  was  ex- 
pressly on  the  ground  that,  as  there  had  been  no  definite  location  of  the 
road,  '^  no  right  had  been  vested  in  any  tracts  of  land"  at  date  of  the 
subsequent  legislation.  I  do  not  think  that  Congress  could,  nor  do  I 
think  that  they  intended  to,  attach  any  condition  precedent  to  the 
swamp  land  grant  of  1850  by  the  act  of  July  2, 1864.  A  similar  opinion 
was  expressed  by  Mr.  Secretary  Schurz  in  the  State  of  Oregon  t?.  The 
United  States  (7  Land  Owner,  53),  in  relation  to  the  act  of  March  12, 1860. 

Fifth.  It  is  to  be  observed  that  Congress  may  be  supposed  to  have 
had  the  swamp  land  acts  in  view  when  enacting  the  statute  now  under 
consideration,  and  if  there  is  any  provision  in  the  former  acts  to  which 
the  latter  act  refers  in  terms,  a  proper  construction  of  it  requires  t^at 
its  operation  shall  be  limited  to  that  provision.  An  inspection  of  tlie 
granting  acts  makes  it  clear  that  there  is  such  provision.  In  the  orig- 
inal act  of  1850  a  location  by  the  States  was  not  required  or  authorized; 
but  in  the  amending  act  of  March  2, 1855,  it  is  provided  that,  ^*  where 
the  lands  have  been  located  by  warrant  or  scrip,  the  said  State  or  States 
shall  be  authorized  to  locate  a  quantity  of  like  amount  upon  any  of  the 
public  lands  subject  to  entry.''  It  is  plain,  therefore,  that  the  swamp 
land  act,  as  amended,  provided  for  the  selection  of  swamp  lands  by  the 
Secretary  of  the  Interior,  and  for  the  location  of  indemnity  lands  by  the 
States.  So  it  stood  at  date  of  the  passage  of  the  act  of  July  1, 1864; 
and  I  therefore  am  of  opinion  that  said  act  required  the  payment  of  a 
fee  only  on  the  location  of  indemnity  lands  by  the  States. 

Sixth.  It  is  to  be  observed  that  for  some  nineteen  years,  or  since  the 
act  of  1864,  its  provisions  have  never  been  held  to  apply  to  original 
selections.  This  same  question  was  presented  to  this  Department  by 
the  State  of  Wisconsin  many  years  ago,  and  Mr,  Secretary  Browning 
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reached  the  conclasion  hereia  stated.  In  deeidiug  the  ease  he  said, 
though  withoat  stating  his  reasons,  ^'The  swamp  lands  on  which  these 
fees  are  claimed  were  original,  not  indemnity,  selections;  and  I  am  of 
opinion  that  the  act  of  1864  had  no  reference  to  such  cases."  (See  opin- 
ion of  February  22, 1867.) 
For  these  reasons  your  decision  is  reversed. 


9.  TRANSCBIPTS  OF  RECOBBS. 

The  only  record  information  for  which  land  offices  (other  than  consolidated)  ore  law- 
fully entitled  to  charge,  is  for  plats  or  diagrams  and  for  lists  of  taxable  lands  for 
state  or  Territorial  authorities. 

Commissioner  McFarland  to  register  and  receiver^  Aberdeen^  Dak.^  Septem- 
ber 30, 1883. 

Gentlemen:  I  have  to  acknowledge  the  receipt  of  the  receiver's 
letter  of  the  22d  ultimo,  inclosing  a  form  of  certificate  requested  to  be 
famished  by  the  Brown  County  Bank,  showing  the  status  of  certain 
lands  situated  in  your  district,  and  in  reply  thereto  have  to  state  as 
follows: 

Prior  to  the  passage  of  the  act  of  March  3, 1883,  no  authority  of  law 
existed  allowing  registers  and  receivers  of  other  than  consolidated 
officers  to  make  any  charge  for  transcripts  of  records  or  other  record 
information,  and  the  act  of  March  3, 1883,  above  referred  to  only  au- 
thorizes charges  to  be  made  for  plats  or  diagrams  and  for  lists  of 
taxable  lands  for  State  or  Territorial  authorities.  As  your  office  is  not 
a  consolidated  office,  the  only  record  information  you  are  lawfully  entitled 
to  charge  for  is  that  included  in  the  two  classes  authorized  by  the  act 
of  March  3, 1883. 

You  are  not  permitted  to  furnish  or  to  allow  any  one  else  to  procure 
from  your  records  the  information  desired  by  the  Brown  County  Bank, 
except  it  is  in  the  form  of  a  i)lat  or  diagram,  showing  what  lands  are 
vacant  and  what  lands  are  taken,  your  charge  therefor  not  to  exceed 
the  rates  prescribed  by  circular  of  this  office  dated  July  20, 1883,  copy 
of  which  is  herewith  inclosed. 


VI— HOMESTEAD  AND  PSE-EMPTIOir  PROOES. 

Duplicate  copy  of  homestead  aiid  pre-emption  proofs  is  uot  required,  aud  charge  there- 
for is  illegal. 

Commissioner  McFarland  to  register  and  receiver ^  Watertown,  Ddk.y  April 

7,  1884. 

GEliTLEMEN :  I  have  been  informed  by  H.  K.  Pease,  esq.,  receiver  at 
Watertown,  that  you  are  in  the  habit  of  requiring  settlers  to  have  their 
pre-emption  and  final  homestead  proofs  made  in  duplicate,  and  that  you 
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charge  and  collect  the  same  fees  for  examining  and  approving  the  da- 
plicate  copy  as  are  charged  on  the  original  proof.  This  practice  is  ille- 
gal and  must  be  discoDtinned.  All  the  law  requires  of  parties  making 
final  proof  is  that  it  shall  be  full  and  correct,  and  when  the  entryman 
has  paid  at  the  rate  of  fifteen  cents  per  one  hundred  words  for  writing 
done  by  you  or  by  some  one  in  your  employ  in  pre  emption  and  final 
homestead  cases,  and  fees  at  the  same  rate  for  examiniug  and  approv- 
ing testimony  in  final  homestead  cases  taken  before  a  judge  or  clerk  of 
a  court,  as  allowed  by  the  act  of  March  3, 1877,  it  is  all  that  is  required 
by  law,  and  any  other  fees  collected  for  such  services  are  illegal  and 
the  collection  thereof  must  cease. 
You  will  acknowledge  the  receipt  of  this  letter. 


VII.-LOCAL  LAHD  OFFICEES. 
1.  SURRENDER  OF  OFFICE. 

Instructions. 

Commissioner  MeFarland  to   Henry   0.  Beaity,  esq.,  B,  P.  JIf.,  Sacra 

mentOj  (7al.,  August  13,  1883. 

Sib  :  In  reply  to  your  letter  of  the  24th  ultimo,  1  have  to  direct  tliat 
you  will  surrender  the  office  to  your  successor  upon  his  exhibiting  to 
you  his  commission  and  not  until  then. 

You  will  pay  all  the  expenses  of  the  office,  including  the  compensa- 
tion of  yourself  and  the  register,  from  the  advance  of  91,800,  of  which 
you  are  advised  by  letter  M  of  the  7th  instant,  up  to  and  including  the 
day  upon  which  your  successor  receipts  to  you  for  the  public  property, 
depositing  the  balance  to  the  credit  of  the  Treasurer  of  the  United  States 
on  siccount  of  the  appropriations  from  which  said  advance  was  made, 
following  strictly  the  instructions  contained  in  marked  paragraphs  of  the 
inclosed  circular  of  June  15,  1882.  Under  no  circumstances  will  yoa 
turn  over  to  your  successor  any  public  moneys  you  may  have  in  your  pos- 
session when  you  cease  to  act  as  receiver,  but  will  deposit  them  in  the 
usual  manner  and  as  above  indicated. 


2.  DEPOSITS  WITH  RECEIVER. 

Land  in  Kansas. 

Ab  the  moDoy  in  qaestion  was  merely  deposited  with  the  receiyer,  and  has  not  been 
acconnted  for  nor  covered  into  the  Treasury,  it  is  a  case  between  the  claimant 
and  the  receiver. 

Commissioner  MoFarland  to  L   W.  MoNcal^  Medicine  LodgCj  Kans.^  Sep- 

teinher  29,  1883. 

Sib  :  In  reply  to  your  letter  of  the  20th  instant  in  the  matter  of  $51, 
alleged  to  liave  been  paid  the  receiver  at  Larned,  Eans.^  on  dedaratoiy 
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Statement  1454,  for  S.  J  of  SW.  J  Sec.  33,  T,  31,  and  lot  3,  and  8E.  J  of  N  W, 
i  Sec.  4,  T.  32  8.,  E.  12  W.,  *<  Osage  Indian  lands,^'  I  have  to  state  that 
the  money  was  only  deposited  with  the  receiver,  that  if  the  proof  was 
accepted  by  this  office  then  the  amount  woold  be  received  as  the  first 
payment  on  said  land.  The  declaratory  statement  was  canceled  July  3, 
1883.  As  the  money  has  not  been  accounted  for  or  covered  into  the 
United  States  Treasury,  this  office  has  no  authority  in  the  matter;  it 
is  a  case  between  Mr.  Beed  and  the  receiver  at  Larned. 


Lady  Bryan  Silver  Mining  Company. 

If  money  left  on  deposit  with  a  former  receiver  is  not  accounted  for  or  covered  into 
the  Treasory,  his  saccessor  in  office  is  not  chargeable,  and  it  cannot  be  allowed 
on  the  entry  on  account  of  which  it  was  deposited. 

Commissioner  McFarland  to  register  and  receiver^  Carson  Cityj  Nev.j 

January  25,  1884. 

Gentlemen  :  Eeferring  to  oflBce  letter  '^K^  of  the  20th  ultimo,  ad- 
dressed to  you  in  the  matter  of  the  claim  of  the  Lady  Bryan  Silver  Min- 
ing Company,  and  allowing  in  payment  thereof  the  $230  left  on  deposit 
April  11, 1868,  with  the  then  receiver,  David  L.  Gregg,  it  was  assumed 
that  the  amount  had  either  been  accounted  for  or  turned  over  to  you. 
I  am  in  receipt  of  information  that  you  refuse  the  entry  and  decline 
to  become  responsible  for  the  $230  deposited  with  a  former  receiver,  as 
he  never  turned  the  money  over  to  you.  Therefore,  as  the  amount  in 
question  has  not  been  accounted  for  by  the  former  receiver  or  covered 
into  the  TJnited  States  Treasury,  or  turned  over  to  you,  so  much  of  the 
instructions  of  the  20th  ultimo  is  revoked,  in  allowing  the  $230  in  pay- 
ment on  said  entry. 

The  parties  in  interest  in  order  to  perfect  their  claim  will  have  to  pay 
for  the  land  embraced  therein. 


Vm.— HniTABT  BOUVTT-LAin)  WABEAHTS. 

Tbessie  M.  Piepeb. 

Receipt  of  a  military  bounty  land  warrant  in  payment  of  a  pre-emption  entry  iBim* 

proper.    Snch  warrants  are  only  receivable  in  the  form  of  locations. 
Manner  of  location  by  warrants  set  forth. 

Commissioner  McFarland  to  register  and  receiver j  Santa  FSy  JBT.  Mex^y 

March  29, 1883. 

Gentlemen  :  In  your  returns  for  the  month  of  February,  1883,  you 
reported  preemption  entry  register  and  receiver  No.  688,  in  the  name  of 
Tressie  M.  Pieper,  the  receiver  transmitting  military  bounty-land  war- 
4531  L  o 43 
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rant  No.  14,555,  act  of  1855,  for  80  acres,  which  he  notes  in  his  abstract 
thereof  as  having  been  received  in  payment  therefor. 

You  are  advised  that  said  entry  is  improperly  reported.  Military 
bounty-land  warrants  are  receivable  only  in  the  form  of  locations. 
Applications  to  locate  must  be  made  as  in  cash  cases,  but  must  be  ac- 
companied by  a  warrant,  duly  assigned,  as  the  consideration  for  the  land, 
and  by  a  tender  of  the  location  fee.  A  duplicate  certificate  of  loca- 
tion, under  the  act  authorizing  the  issuance  of  the  warrant,  will  then  be 
furnished  the  party,  to  be  held  until  the  patent  is  delivered.  At  the 
close  of  the  mouth  an  abstract  of  location  showing  the  act  under  which 
the  warrant  was  issued  will  be  prepared  and  transmitted  to  this  office 
together  with  the  warrant  and  all  the  papers  pertaining  thereto.  A 
separate  series  of  register  and  receiver  numbers  is  required  to  be  k^t 
and  reported  for  locations  under  the  several  acts.    •    •    • 


IX.— BECONVETANCE  BT  UiriTED  STATES. 

ESTELLA  J.  BiCHARDSON. 

The  party,  after  issue  of  patent  to  ber  by  the  United  States,  inadvertently  made  and 
placed  on  record  a  deed,  formally  conveying  her  title  to  the  United  States;  the 
deed  was  not  accepted  on  the  part  of  the  United  States,  and  the  record iog,  hay- 
ing been  at  her  request  and  not  at  the  reqnest  of  the  grantee,  was  a  nuUtty, 
amounting  to  a  mere  formal  cloud  upon  her  former  estate.  An  indorsement  by 
the  commissioner  of  the  refusal  to  accept  the  deed,  duly  recorded,  would  show  by 
the  record  the  non-delivery  of  the  instrument.  On  a  reissue  of  the  patent,  with 
proper  recitals  of  the  facts,  further  assurance  of  title  might  be  made. 

Secretary  Teller  to  Commissioner  MoFarland^  January  28, 1884« 

SiE:  I  return  herewith  the  papers  submitted  by  your  letter  of  23d 
instant,  in  the  matter  of  the  application  ot  Estella  J.  Richardson  for 
Congressional  relief  respecting  her  title  to  the  NE.  J  of  12, 24,  2  E.,  Kan- 
sas, she  having  inadvertently  or  mistakenly  executed  and  procured  to 
be  recorded  a  deed  of  the  same  to  the  United  States,  after  the  issue  of 
patent  to  her  from  the  Government. 

As  you  have  not  accepted  this  deed,  of  course  no  delivery  has  been 
had,  by  which  only  title  could  pass,  and  the  recording  of  the  same  at 
her  request  and  not  by  request  of  the  grantee  is  a  nullity,  amounting 
to  a  mere  apparent  cloud  upon  her  former  estate. 

I  see  no  necessity  for  legislative  intervention  in  such  case.  It  is 
entirely  competent  for  yon  to  indorse  upon  the  deed  your  reflisal  tx> 
accept  the  same  on  behalf  of  the  United  States,  which  indorsement, 
when  dnly  recorded,  will  show  by  the  record  the  non-delivery  of  the 
instrument. 

.  If  further  action  be  deemed  essential,  you  are  also  competent  to  re- 
issue the  patent  with  recitals  of  the  facts,  and  couched  in  terms  for 
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farther  assarance  of  title  from  the  TTDited  States,  which  will  have  the 
effect  to  revest  her  with  the  proofs  of  her  title  and  show  the  same  ia 
her,  notwithstanding  the  record  of  the  previous  ine£fectual  attempt  to 
convey  back  to  the  Government. 


X.--BEPATHE]rr. 
1.  BOTJBIiE  MINIMUM  SXCESB. 

William  P.  Maclat. 

The  land  in  qnestton  is  part  of  an  even  numbered  section  in  the  Bitter-Root  Valiey 
above  So-So  Fork,  and  within  the  exterior  limits  of  the  grant  for  the  Northern 
Pacifie  Railroad  Company. 

Although  the  lands  of  which  it  is  part  are  ezoladed  from  the  grant  because  of  their 
character  as  an  Indian  reservation  lying  within  the  limits  of  the  grant,  they  are 
not  within  the  reason  of  the  relief  intended  by  the  act  of  June  16, 1880,  and  re- 
payment of  the  double  minimum  excess  is  not  recommended. 

Secretary  Teller  to  CammisaUmer  McFarlandj  June  12, 1883. 

Sir  :  I  have  considered  the  application  of  William  P.  Maclay,  sab- , 
mitted  by  your  letter  of  the  6th  instant,  for  the  repayment  of  the  double 
minimum  excess  paid  on  the  entry  of  the  N.  i  of  the  NE.  J  and  the  N.  i 
of  the  N  W.  J  of  Sec.  14,  T.  11 N.,  E.  20  W.,  Helena,  Mont.,  as  per  receipt 
No.  894,  dated  December  9, 1881. 

The  land  for  which  the  repayment  of  excess  is  sought  lies  within  the 
exterior  limits  of  the  grant  to  the  Northern  Pacific  Bailroad  Company, 
and  also  within  the  Bitter-Eoot  Valley,  lying  above  the  So-So  Fork. 

In  my  decision  of  January  22  last,  in  the  case  of  Phelps  against  said 
company,  I  held  that  such  lands  did  not,  by  reason  of  their  character 
as  an  Indian  reservation,  pass  to  said  company  under  its  said  grant. 

The  act  of  June  5, 1872  (17  Stat.,  226),  to  which  you  refer,  provided 
for  the  survey  of  lands  in  the  Bitter-Eoot  Valley  above  the  So-So  Fork. 
The  lands  were  to  be  opened  to  settlement  at  $1.25  per  acre,  but  were 
excluded  from  settlement  under  the  homestead  and  preemption  laws. 
Au  account  was  to  be  kept  of  the  proceeds  of  the  sales,  and  $50,000  of 
such  proceeds  were  to  be  used  for  the  benefit  of  certain  Indians.  The 
act  expressly  ^^Frovided^  That  no  more  than  fifteen  townships  of  the 
lands  so  surveyed  shall  be  deemed  to  be  subject  to  the  provisions  of  this 
act.'^ 

Although  the  act  seems  to  provide  for  the  survey  of  all  the  lands  in 
the  Valley,  it  is  evident  that  only  fifteen  townships  were  to  be  sold  at 
the  price  of  $1.25  per  acre. 

The  land  for  which  repayment  of  excess  is  asked  is  not  a  part  of  such 
fifteen  townships. 

The  act  of  June  16, 1880  (21  Stat.,  287),  «  for  the  relief  of  certain  set- 
tlers on  the  public  lands,'^  provides  {inter  alia)  that  "in all  cases  where 
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parties  have  paid  doable  mlQimam  price  for  laud  vhich  has  afterward 
been  found  not  to  be  within  the  limits  of  a  railroad  grant,  the  excess  of 
$1.25  per  acre  shall  in  like  manner  be  repaid  to  the  purchaser  thereof, 
or  to  his  heirs  or  assigns." 

The  lands  in  the  Bitter-Boot  Valley,  although  excluded  from  the  grant 
to  the  railroad  company  because  of  their  character  as  an  Indian  reserva- 
tion, are  within  the  granted  limits. 

The  land  in  question  is  part  of  an  even  section. 

Section  6  of  the  act  making  the  grant  to  the  Northern  Pacific  Bail- 
road  Company  provides  that  '^the  reserved  alternate  sections  shall  not 
be  sold  by  the  Government  at  a  price  less  than  (2.50  per  acre  when 
offered  for  sale,'^ 

It  is  true  that  the  odd  sections  in  the  Bitter-Boot  Valley  do  not  pass 
to  the  company  under  its  grant,  and  in  that  sense  the  even  sections  are 
not  reserved ;  but  the  fact  that  the  odd  as  well  as  the  even  sections  are 
reserved,  all  being  within  the  geographical  limits  of  the  grant,  ought 
not  to  affect  the  price  of  the  even  sections.  The  financial  part  of  the 
scheme  of  making  grants  to  aid  in  the  construction  of  railroads,  as  af- 
fecting the  Government,  was  that  the  Government  would  lose  nothing 
by  the  donation;  that  the  sale  of  the  even  sections  at  double  minimum 
would  make  the  Government  good  for  the  odd  sections  donated,  and 
the  proximity  to  the  railroad  of  the  even  sections  would  make  it  an  ob- 
ject to  the  settlers  to  buy  the  even  sections  at  the  double  minimum 
price.  It  was  the  fact  of  the  nearness  of  the  road  to  the  even  sections 
that  enhanced  their  value,  and  not  the  fact  that  the  company  owned 
the  odd  sections.  Assuming  for  the  purpose  of  illustration  that  the 
Northern  Pacific  is  entitled  to  indemnity  for  lands  within  reservations 
existing  at  the  time  of  the  grant,  then  in  cases  like  the  present  if  the 
even  and  the  odd  sections  are  sold  at  the  single  minimum  the  Govern- 
ment suffers  a  financial  loss. 

I  do  not  think  that  lands  lying  within  the  exterior  limits  of  the  grant, 
but  which*  do  not  pass  with  the  grant  because  they  form  a  part  of  a 
reservation,  are  within  the  reason  or  intention  of  the  relief  intended  by 
the  provision  of  the  act  of  June  16, 1880,  before  cited. 

It  not  unfrequently  happens  that  the  granted  limits  as  fixed  by  the 
map  of  general  route  are  changed  by  filing  the  map  of  definite  locations, 
and  lands  included  in  the  first  limits  are  left  outside  of  the  grant  as 
definitely  fixed.  Such  lands  are  sometimes  purchased  while  within  the 
first  limits,  and  being  then  subject  to  double  minimum  are  paid  for  at 
that  price.  When  finally  found  to  be  outside  of  the  grant,  the  reason 
for  such  price  fails,  hence  the  necessity  for  the  provision  in  the  relief 
act  aforesaid  for  the  restoration  of  the  excess  of  $1.25  per  acre. 

I  think  the  price  at  which  all  the  lands  in  the  Bitter-Boot  Valley  not 
affected  by  the  act  of  1872  aforesaid  are  to  be  sold  when  oi>ened  to  set- 
tlement should  be  fixed  by  you  under  section  2364  of  the  Bevised  Stat- 
utes ;  and  I  see  no  reason  why  the  price  should  not  be  fixed  at  the 
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doable  minimum,  as  in  the  case  of  certain  military  reservations  in  Da- 
kota, within  the  limits  of  the  Northern  Pacific  grant  mentioned  in  the 
letter  of  your  office  of  January  24, 1881,  which  was  approved  by  Sec- 
retary Schurz,  in  his  lett>er  of  the  next  day  addressed  to  your  office.  I 
must  decline  to  recommend  the  repayment  asked  for  in  this  ca»se. 


OONSTBUOTION. 

The  act  of  March  3,  1883,  which  confirmed  sales  of  lands  inadvertently  made  after 
the  passage  of  the  act  of  Jnne  15,  1880,  at  (1.35  per  acre  without  public  offering 
being  silent  as  to  repayment  npon  sales  so  made  at  |2.50  per  acre,  they  are  not 
within  the  repayment  provision  of  the  statutes. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandy  June  28, 1883. 

Sm:  I  am  in  receipt  of  your  letter  of  18th  instant,  in  response  to  re- 
quests of  14th  and  24th  ultimo,  giving  your  views  in  favor  of  repayment 
of  $1.25  per  acre  upon  private  entry  of  public  lands  sold  at  i2..'50  per 
acre  after  the  passage  of  the  act  of  June  15, 1880  (21  Stat.,  237),  reduc- 
ing to  $1.25  per  acre  all  lands  raised  to  the  double  minimum  price  on 
account  of  railroad  grants,  and  put  in  market  prior  to  January,  1861. 

It  appears  that  under  a  construction  of  the  act  holding  the  reduction 
in  price  to  become  immediately  efiective,  and  authorizing  the  continued 
disposal  of  the  lands  at  private  entry  without  public  reofferiug  at  not  less 
than  the  reduced  minimum,  a  circular  was  issued  instructing  the  dis- 
trict officers  to  permit  such  entries  at  $1.25  per  acre.  Many  sales  were 
reported,  but  on  the  10th  October,  1881,  this  construction  of  the  act 
was  set  aside  by  regular  instructions,  on  the  authority  of  the  decision 
of  the  Supreme  Court  in  Eldred  v.  Sexton  (19  Wall.,  189),  and  the  act 
was  held  to  oi)erate  only  as  a  withdrawal  of  the  lands  from  private  en- 
try, and  to  authorize  and  require  for  its  proper  execution  the  usual  fun- 
damental proceedings  of  a  public  offering  before  sach  entries  could  be 
admitted. 

Many  sales  appear  also  to  have  been  made  at  the  original  price  of 
$2.50  x>er  acre ;  and  it  is  to  this  class  of  entries  that  the  present  inquiry 
applies. 

Under  the  ruling  finally  adopted  the  private  entries  of  both  classes 

were  illegal.    This  Department,  not  willing  to  assume  the  responsibility 

of  covering  its  own  misconstruction  of  the  law  by  resort  to  the  Board 

of  Equitable  Adjudication,  left  it  for  Congress  to  say  whether  or  not 

confintiation  should  be  made,  or  whether  the  entries  should  fail  and  be 

canceled,  as  in  the  similar  case  passed  upon  by  the  Supreme  Court* 

That  body  confirmed  the  sales  by  act  of  March  3, 1883  (Laws,  526),  as 

follows : 

That  in  all  cases  where  lands  reduced  in  price  to  $1.25  per  acre 
by  the  act  of  June  15, 1880,  but  which  have  not  been  offered  at  public 
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sale  at  such  reduced  price,  were  inadvertently  sold  at  private  entry  by 
the  officers  of  the  Laud  Department  between  the  date  of  the  passage  of 
said  act  and  the  date  of  the  receipt  at  the  local  offices  of  the  instruc- 
tions of  the  Commissioner  of  the  General  Land  Office  relative  thereto,  of 
October  10, 1881,  the  entries  so  inadvertently  permitted  to  be  made  by 
iimocent  purchasers,  and  which  are  regular  in  all  respects  except  as  to 
time  of  entry,  shall  be  confirmed  as  of  the  dales  of  entry,  respectively. 

It  is  evident  from  the  first  portion  of  this  act  that  only  the  entries 
made  at  $1.25  per  acre  were  specifically  considered,  and  that  no  inti 
mation  had  been  made  respecting  sales  at  $3.50  per  acre.  The  object 
of  the  law  was  to  give  assurance  of  title  to  purchasers  under  sales  er- 
roneously allowed  by  misconstruction  of  the  former  statute,  although  by 
so  doing  an  advantage  was  given  to  these  purchasers  over  subsequent 
applicants,  who  will  be  compelled  to  await  a  public  offering  and  the 
risk  of  competition  to  acquire  this  class  of  lands.  But  as  the  error  was 
the  fault  of  the  Government,  and  there  was  nothing  to  indicate  bad  faith 
on  the  part  of  purchasers,  or  that  they  would  at  such  offering  give  more 
for  the  lands,  the  entries  were  possessed  of  an  equity  which  forbade 
Congress  to  treat  them  as  absolutely  void  and  refuse  confirmation. 

Now,  it  so  happens  that  entries  at  $2.50  per  acre  are  within  the  same 
mischief,  and  need  the  e-onfirmation  of  the  statute  to  allow  them  to  be 
patented,  and  the  act  is  broad  enough  to  include  them.  They  are,  at 
least,  within  its  spirit.  But  there  was  no  misleading  as  to  price.  They 
had  not  yet  come  into  market  at  $1.25,  and  might,  perhaps,  at  a  pub- 
lic sale,  have  brought  much  more  than  $2.50,  and  the  parties  taking 
them  willingly  paid  that  amount.  It  was  a  declaration  on  their  part 
that  to  secure  the  lands  they  would  bid  at  least  so  much. 

In  the  case  cited  the  court  stated  one  reason  for  the  rule  requiring  a 
reoffering  to  be,  '<to  obtain  for  the  Government  the  benefit  of  competi- 
tion in  case  th«  lands  should  be  worth  more  than  the  price  fixed  by 
Congress."  It  must  be  presumed  that  the  purchasers  were  satisfied 
with  their  own  voluntary  offer  of  the  double  minimum,  and  will  avail 
themselves  of  the  confirmation  to  secure  their  patents  upon  the  entries 
as  made. 

In  any  event  the  act  of  confirmation  is  silent  as  to  repayment.  The 
parties  have  also  the  same  advantage  heretofore  pointed  out  of  seenring 
title  to  these  lands,  without  awaiting  a  public  offering  and  the  risk  of 
having  to  pay  a  still  higher  price.  In  the  absence  of  a  specific  and 
clear  intent  expressed  in  law  to  repay  these  alleged  excesses,  I  most 
decline  to  believe  that  they  arc  within  the  repayment  provisions  of  the 
statutes. 

I  therefore  return,  without  my  approval,  the  cases  of  Charles  H. 
Chick,  John  J.  Ward,  David  Snmsden,  Henry  Beynolds,  and  James 
Hyslop,  jr.,  submitted  by  your  several  letters  of  March  22,  March  30, 
and  April  14, 1883. 
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HoBATio  Weymouth. 

At  the  date  of  Wey moath's  entry  the  laud  was  within  the  20-mile  limits  of  fche  South- 
ern Pacific  Railroad  Company,  and  the  even-nniubered  sections  were  |2.50  per 
acre.    He  therefore  paid  the  regnlar  price,  and  no  repayment  can  be  allowed. 

Acting  Commissioner  Harrison  to  register  and  receiver ^  San  Francisco^ 

Calj  November  20, 1883. 

Gentlemen:  I  am  in  receipt  of  an  application  from  Horatio  Wey- 
moath,  Santa  Oruz,  Cal.,  for  return  of  $1.25  per  acre  of  the  N.  i  of  N W. 
J,  Sec,  32,  T.  9  S.,  E.  '1  W.,  said  tract  being  a  portion  of  San  Francisco, 
Gal.,  pre-emption  cash  entry  "So.  5003.  I  have  to  state  that  from  an  ex- 
amination of  his  case  I  find  that  under  date  of  May  9, 1873,  the  Secre- 
tary of  the  Interior  decided  that  the  lands  in  the  San  Francisco  district, 
originally  included  in  the  withdrawal  of  June  30, 1865,  for  the  benefit 
of  the  Central  Pacific  Bailroad  Company,  afterwards  rejected  from  the 
grant,  but  since  embraced  in  the  withdrawal  for  the  Southern  Pacific 
Bailroad  Company,  did  not  inure  to  the  latter  company  under  their 
grant ;  that  the  lands  that  are  restored  were  all  the  vacant  and  undis- 
posed of,  and  held  to  be  withdrawn  for  the  Southern  Pacific  Bailroad 
Company,  south  of  the  Western  Pacific  Bailroad  grant,  and  included  in 
the  limits  of  the  withdrawal  for  the  Central  Pacific  Bailroad  Company; 
that  the  odd-numbered  sections  should  be  subject  to  preemption  and 
homestead  entry  at  $1.25  per  acre,  but  the  price  of  the  even-numbered 
sections  within  the  20-miles  limit  of  the  Southern  Pacific  Bailroad  Com- 
pany would  still  remain  at  $2.50  per  acre.  At  the  date  upon  which 
Weymouth  alleges  settlement,  November  1,  1871,  the  land  was  within 
the 20mile  limits  of  the  Southern  Pacific  Bailroad  Company  and  the 
even-numbered  sections  were  $2.50  per  acre;  therefore  he  paid  the  reg- 
ular price,  and  there  can  be  no  refunding  of  any  portion  of  the  purchase 
money. 

Notify  the  party  in  interest,  and  that  sixty  days  will  be  allowed  for 
appeal  to  the  honorable  Secretary. 


BOBEBT  T.  GiBBS. 

'Where,  throngh  an  error  of  the  local  la&d  officers,  |2.50  land  is  sold  at  $1.25  per  acre, 
and  the  porohaser,  when  called  npon,  declines  to  pay  the  additional  snm  of 
$1.25  per  acre  and  applies  for  a  retnrn  of  the  purchase  money,  repayment  may 
he  granted,  as  this  class  of  cases  comes  under  the  head  of  **  entries  erroneously 
allowed." 

Secretary  Teller  to  Commissioner  McFarland^  April  29, 1884. 

Sib  :  I  have  considered  the  appeal  of  Bobert  T.  Gibbs  from  your  de- 
cision of  March  15, 1884,  relusiug  either  to  issue  a  patent  upon  his 
cash  entry  made  October  1 ,  1880,  for  the  S W.  J  of  the  NE.  J,  the  W.  J 
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of  tlie  SE.  i,  iiiKl   tbe  SE.  J  of  the  SE.  J  of  Sec.  6,  T.  18  N.,  R.  14  W., 
Natchitoches,  La.,  or  to  return  his  purchase  money  for  the  same. 

The  tracts  are  on  an  even  section  within  the  grant  of  March  3,  1871 
(16  Stat.,  579),  to  the  New  Orleans,  Baton  Rouge  and  Vicksburg  Rail- 
road Company,  and  were  offered  April  23,  1880,  and  are  rated  at  $2.50 
per  acre.  They  were  not  reduced  in  price  by  the  third  section  of  the 
act  of  June  15,  1880,  which  only  redaces  to  $1.25  per  acre  those  lands 
which  were  raised  to  $2.50  per  acre  and  put  in  market  prior  to  Janoary, 
1861.  The  local  officers  sold  the  tract  at  $1.25  per  acre,  receiving  from 
Gibbs  $199.16  in  full  therefor,  and  issued  to  him  a  certificate  that  he 
was  entitled  to  a  patent.  September  13, 1882,  you  required  from  him 
an  additional  payment  of  $199.16  as  the  balance  due  the  Government 
at  the  legal  price  of  the  land.  He  declines  to  make  such  payment,  and 
asks  that  either  patent  issue  to  him  on  his  pi'e^ent  payment,  or  that 
his  purchase  money  be  refunded  to  him.    Yon  refuse  both. 

The  act  of  June  16, 1880,  authorizes  repayments  in  cases  where  an 
"  entry  has  been  erroneously  allowed  and  cannot  be  confirmed."  Gibbs 
paid  the  price  demanded  for  these  tracts  by  the  authorized  officers  of 
the  Government,  without  fraud  or  misrepresentation  on  his  part.  Un- 
doubtedly they  erred  in  allowing  the  entry  at  $1.25  per  acre.  It  seems 
to  me  equally  clear  that  an  entry  made  in  violation  of  law  and  there- 
fore "  erroneously  allowed,"  cannot  be  legally  ^*  confirmed,"  and  hence 
that  repayment  to  Gibbs  of  his  purchase  money  is  authorized  by  this 
statute.  Having  purchased  the  tracts  at  the  demanded  price,  which, 
it  appears,  he  would  not  have  done  at  the  larger  price,  I  think  both 
law  and  equity  demand  that  his  petition  be  granted.  I  therefore  re- 
verse your  decision,  and  allow  repayment  to  him  of  his  purchase  money 
with  the  fees  and  commissions  paid  on  his  entry,  upon  surrender  of  his 
duplicate  receipt  or  upon  proof  of  its  loss,  and  upon  his  affidavit  that 
he  has  not  transferred  or  otherwise  incumbered  the  title  to  the  land, 
and  that  said  title  has  not  become  a  matter  of  record,  as  required  by 
general  circular  of  March  1,  1884. 


Robert  C.  Hite. 

The  act  of  March  3, 1883,  fixed  the  price  of  alternate  sections  of  pnbiio  land  along 
the  line  of  railroads  at  $2.50  per  acre  (Rev.  Stat.,  2357),  and  the  laws  enacted 
since  have  not  reduced  the  price  of  such  land. 

The  tract  in  question  lies  within  the  lateral  limits  of  Southern  Pacific  Railroad  Com- 
pany, and  decision  denying  repayment  is  affirmed. 

Secretary  Teller  to  Commissioner  McFarland,  May  20,  1884. 

Sir  :  I  have  considered  the  appeal  of  Robert  G.  Hite  from  the  decis- 
ion of  your  office,  dated  April  23,  1881,  in  which  his  application  for  re- 
payment of  purchase  money  in  excess  of  the  minimum  price  of  Govern- 
ment land  is  denied. 
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The  papers  in  the  ease  show  that  Hite  filed  a  pre-emption  declara- 
tory statement  on  January  24, 18G8,  for  lots  1  and  2  and  the  E  ^  of  the 
N.  W.  i  of  Sec.  30,  T,  9,  E-  2,  San  Francisco,  CaL,  alleging  settlement 
August  14, 1867  (unoffered  land),  for  which  patent  issued  to  him. 

The  tract  lies  within  the  limits  of  the  withdrawal  of  January  30, 
1865,  for  the  Central  Pacific  Baihroad,  under  the  acts  of  1862  and  1864. 
It  was  subsequently  held  by  this  Department  that  so  much  of  the  lands 
granted  as  were  situated  within  the  San  Francisco  district  did  not 
enure  to  that  company.  Prior  to  their  restoration,  however,  the  grant 
to  the  Southern  Pacific  Railroad  Company  took  effect,  which  embraced 
within  its  limits  the  lands  rejected  from  the  grant  to  the  Central  Pacific 
Bailroad  Company.  This  Department  held  that  the  act  of  1866,  through 
which  the  Southern  Pacific  Bailroad  Company  obtained  its  grant,  ex- 
cepted the  lands  situated  within  its  limits,  which  had  been  withdrawn 
for  but  also  rejected  from  the  grant  to  the  Central  Pacific  Railroad 
Company,  and  the  odd-numbered  sections  were  ordered  to  be  sold  as 
public  lands  at  the  minimum  price. 

The  act  of  March  3,  1853  (10  Stat.,  244),  fixed  the  price  of  alternate 
reserved  sections  of  public  land  along  the  lines  of  railroads  at  $2.50 
per  acre,  and  that  provision  is  embodied  in  section  2357  of  the  Bevised 
Statutes.  The  laws  enacted  since  the  passage  of  that  act  have  not 
served  to  reduce  the  price  of  such  land. 

The  tract  in  question  lies  within  the  lateral  limits  of  the  grant  to  the 
Southern  Pacific  Bailroad  Company. 

Your  decision  is  affirmed. 


2.  EBRONEOUS  SBIiECTIONS. 

NoBTH  AND  South  Alabama  Bailboad  Company. 

By  the  second  isection  of  the  act  of  Jane  16, 1880,  fees  and  commissions  are  to  be  re- 
paid to  the  person  making  entry  when  for  any  reason  it  has  been  erroneously 
made  and  cannot  be  confirmed. 

By  Eev.  Stat.  5013,  "person  "  includes  "  corporation."  "Entry " signifies  an  appro- 
priation of  land.  Selections  are  entries  within  the  statate  providing  for  repay- 
ment of  fees  and  commissions. 

The  selections  in  this  case  were  erroneous.  Commissioner's  decision  is  reversed  and 
repayment  of  fees  directei. 

Acting'  Secretary  Joslyn  to  Cammissioner  McFarlandj  July  31, 1883. 

Sib  :  I  have  considered  the  application  of  the  Korth  and  Soath  Ala- 
bama Railroad  Company  for  repayment  of  $82,  being  the  amount  of  fees 
on  6,527.06  acres  selected  by  said  company,  on  appeal  from  your  decis- 
ion of  June  8, 1882,  declining  to  recommend  such  repayment. 

Said  lands  were  selected  August  14, 1879.  The  company  claimed 
sach  selections  under  the  act  of  Congress  approved  June  22, 1874,  as 
indemnity  for  a  like  quantity  of  lands  lost  within  the  granted  limits  of 
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said  road.  The  local  officers  allowed  the  selectious,  and  the  fees  afore' 
said  were  paid  upon  such  allowance. 

Ton  held,  in  your  decision  of  July  5, 1881,  that  the  odd  sections  which 
formed  the  basis  of  the  selections  were  disposed  of  before  the  right  of 
the  road  attached  by  definite  location,  and  that  under  the  act  aforesaid 
the  right  to  select  even  sections  in  lieu  of  odd  sections  was  limited  to 
lands  sold  by  the  Government  subsequently  to  the  time  the  right  of 
the  road  attached,  and,  therefore,  that  the  list  selected  must  be  can- 
celed. 

In  your  decision  of  June  8, 1882,  you  refuse  repayment  upon  the  ground 
^<  that  the  laws  authorizing  repayment  of  fees  and  commissions  and  pur- 
chase money  do  not  provide  for  the  return  of  fees  which  have  been  paid 
for  lands  selected  by  railroads  and  other  companies." 

Section  2  of  the  act  of  June  16, 1880  (^1  Stat.,  287),  provides  that— 

Where  from  any  cause  the  entry  has  been  erroneously  allowed  and 
cannot  be  confirmed,  the  Secretary  shall  cause  to  be  repaid  to  the  person 
who  made  such  entry,  or  to  his  heirs  or  assigns,  the  fees  and  commis- 
sions. 

Section  5013  of  the  Revised  Statutes  provides  that  the  word  "  per- 
son "  shall  also  include  "  corporation."  The  term  "  entry  "  is  a  general 
term,  signifying  an  appropriation  of  public  land  (Chotard  et  dL  t?.  Vo\^ 
et  aly  12  Wheaton,  586). 

Selections  are  entries  within  the  meaning  of  the  statute  providing  for 
the  repayment  of  fees  and  commissions. 

The  facts  show  that  these  selections  were  erroneously  allowed  and 
cannot  be  confirmed. 

I  reverse  your  decision,  and  direct  that  repayment  be  made. 


3.  FBAUDUIiENT  ENTBIES. 

Isaac  Fengeb. 

The  act  of  June  16,  1880,  provides  for  repayment  of  fees  and  oomnuasions  only  in 

where  entries  have  been  canceled  for  conflict,  or  etroneooaly  allowed  and  oannol 
be  confirmed. 

In  the  present  case  the  entry  was  not  canceled  for  confLiot,  nor  was  it  errooeoasly 
allowed ;  bnt  the  party  had  already  made  one  entry  nnder  the  timber -cnltnie 
laws  when  he  made  the  entry  in  qaestion.    Repayment  is  therefore  deoUned. 

Commissioner   McFarland  to  register  and  receiverj  Watertawn^  DaJc^ 

September  12,  ISfe. 

Gentlemen  :  In  reply  to  your  letter  of  the  1st  instant,  in  the  matter 
of  the  application  of  Isaac  Fenger  for  return  of  the  fee  and  commissions 
paid  on  timber-culture  entry  No.  8451,  I  hav^  to  inform  you  that  tJie 
act  of  16th  June,  1880,  only  provides  for  return  of  fees  and  commissions 
in  cases  where  homestead  or  timber-culture  entries  have  been  canceled 
Tor  conflict,  or  when  fi^om  any  cause  the  entry  has  beea  erroneously 
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allowed  and  cannot  be  confirmed.    Entry  No.  8451  was  not  canceled  for 
conflict,  nor  was  the  same  erroneously  allowed,  as  you  are  not  cognizant 
of  the  fact  that  the  party  has  already  made  one  entry  under  the  timber- 
culture  laws  when  he  made  said  entry  8451. 
I  have  therefore  to  decline  to  recommend  repayment  as  asked  for. 


David  Gbayen. 

The  applicant  having  removed  from  land  he  held  by  porchase  to  the  tract  upon  which 
he  filed  pre-emption  declaratory  statement,  and  in  bis  final  proof  answered  the 
interrogatory,  '^  Have  you  left  or  abandoned  a  residence  upon  land  of  your  own  f  " 
etc.,  in  the  negative,  and  the  entry  having  been  canceled  for  the  want  of  good 
faith,  and  because  the  proofs  were  false,  he  has  forfeited  his  right,  aud  decision  de- 
nying repaymenrof  paroha«e  money  is  affirmed. 

Secretary  Teller  to  Commissioner  McFarland^  October  8,  1883. 

Sib  :  I  have  considered  the  appeal  of  David  Craven  from  your  ofiQce 
decision  of  October  30, 1882,  declining  to  recommend  repayment  of  the 
purdiase  money  paid  by  him  upon  cash  entry.  No.  1587,  of  the  SW.  \ 
of  Sec.  17,  T.  13  N.,  B.  40  E.,  W.  M.,  Walla  Walla  district,  Washington 
Territory. 

It  appears  that  Graven  filed  declaratory  statement,  No.  3710,  for  the 
tract  February  24,  alleging  settlement  January  1, 1881.  Under  date 
of  October  8,  ensuing,  he  made  final  proof  and  payment,  whereupon 
final  certificate  No.  1587  issued  therefor. 

Ithaving  transpired  through  some  source  not  discovered  by  the  record 
that  Graven  had  violated  the  second  prohibitive  exception  to  section 
2260,  Eev.  Stat.,  your  office,  under  date  of  January  7, 1882,  called  upon 
the  register  and  receiver  for  a  report  touching  such  matter.  They  ac- 
cordingly forwarded  to  your  office*  per  letter  of  February  7,  ensuing, 
certain  affidavits  (of  Graven  and  others),  wherein  it  is  admitted  that 
Craven  did  remove  from  a  certain  tract  of  land  situate  in  T.  10  N.,  said 
Territory  (containing  160  acres,  which  he  had  acquired  by  purchase  in 
the  year  1878),  to  settle  upon  the  tract  described  in  his  declaratory 
statement.  He  states,  however,  that  he  was  not  aware  that  he  had 
thereby  violated  the  law,  and  that  he  had  ^^  never  had  the  benefit  of 
the  pre-emption,  homestead,  or  timber,  culture  laws." 

Upon  the  foregoing  state  of  facts  your  office  canceled  his  entry  March 
20, 1882,  but  directed  the  register  and  receiver  to  advise  him  that  he 
would  be  allowed  to  enter  said  tract  under  the  homestead  law,  if  prop- 
erly qualified  ;  and  that  an  application  by  bim  for  the  return  of  the  pur« 
chase-money  would  be  considered.  The  register  having  accordingly 
forwarded  Graven's  application  in  question,  youroffice  rejected  the  same 
because  "  the  entry  of  Graven  was  not  erroneously  allowed,  for  at  date 
of  his  entry  it  was  not  shown  that  he  removed  from  land  of  his  own  to 
that  covered  by  his  pre-emption  claim,  and  therefore  it  was  no  fault  on 
the  part  of  the  Government  in  allowing  the  entry." 
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It  should  be  observed  that  Graven  made  his  final  proof  before  the 
clerk  of  the  district  court  of  Oolumbia  County.  It  appears  from  such 
proof  that  question  10  is  in  the  usual  stereotyped  form,  to  wit : 

Have  you  left  or  abandoned  a  residence  on  land  of  your  own  in  this 
Territory  to  reside  upon  the  land  above  described  t 

Craven  answered  this  categorical  interrogatory  categorically,  "  No." 
And  although  he  alleges  in  one  of  his  numerous  affidavits  that  ^^  the 
clerk  did  not  ask  second  section  of  question  4  as  it  reads,  but  in  this 
wise:  'Did  you  leave  or  abandon  any  other  claim  to  make  this  entry  f" 
there  is  not  a  scintilla  of  evidence  tending  to  prove  such  allegation. 
It  is  true  that  section  2362  Eev.  Stat,  authorizes  repayment  of  purchase- 
money  upon  satisfactory  proof  that  any  tract  of  land  has  been  erro- 
neously sold  by  the  United  States,  so  that  fi*om  any  cause  the  sale  can- 
not be  confirmed,"  and  that  section  2  of  the  act  of  June  16, 1880  (21 
Stat,  287),  provides  for  repayment  under  substantially  the  same  con- 
ditions. It  should  be  observed,  however,  that  it  was  not  shown  that 
the  entry  in  question  had  been  erroneously  allowed,  nor  had  the  regu- 
larity thereof  been  called  in  question  until  after  the  issuance  of  the 
final  certificate,  when  certain  affidavits  were  filed  touching  Craven's 
failure  to  comply  in  good  faith  with  legal  requirements.  Such  allega- 
tions tend  to  show  that  the  proofs  upon  which  such  certificate  was 
based  were  not  made  in  good  faith. 

In  such  cases  the  Department  has  invariably  held  that  if  there  was 
no  error  on  the  part  of  the  United  States,  or  if  the  proof  showed  com- 
pliance with  legal  requirements  at  the  date  of  entry,  and  the  entry  had 
been  canceled  because  the  proofs  were  false,  the  entry  could  not  be 
regarded  as  having  been  erroneously  allowed,  nor  could  repayment  be 
authorized.  (John  E.  Boyce,  10  Copp.,  25,  and  case  of  John  Long- 
necker,  Ibid.j  9.) 

In  the  light  of  the  evidence  in  the  premises,  and  of  the  precedents 
cited,  I  am  of  the  opinion  that  Craven  has  forfeited  his  right,  and  that, 
therefore,  it  would  not  be  expedient  to  refund  said  purchase-money. 

Your  decision  is  accordingly  affirmed. 


Eafael  Chaves. 

The  party  baviDg  made  pre-emption  entry  and  final  pioof,  and  afterward  made 
homestead  entry  on  another  tract,  and,  on  report  being  called  for  as  to  whether 
the  pre-emptor  and  homesteader  were  the  same  person,  having  relinquished  his 
preemption  entry  and  applied  for  return  of  purchase-money,  said  entry  being 
thereupon  canceled,  and  it  being  evident  from  the  evidence  that  said  entry  was 
not  made  in  good  faith,  repayment  is  not  recommended. 

Commissioner  McFarland  to  register  and  receiver,  Santa  Fi,  If.  Mex.j 

October  10, 1883. 

Gentlemen  :  Eeferriug  to  your  letter  of  August  6  last,  in  the  mat- 
ter of  the  application  of  Bafael  Chaves  for  return  of  the  purchase- 
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money  paid  on  pre-emption  cash  entry  ISTo.  177  of  the  N.  i  of  NE.  J, 
Sec.  10,  and  N.  J  of  NW.  J,  Sec.  11,  T.  10  N,  E.  10  W.,  you  are  advised 
that  the  records  of  this  office  show  that  Chaves  tiled  declaratory  state- 
ment October  4, 1873,  alleging  settlement  January  25,  1870,  and  made 
final  proof  December  3, 1875,  per  certificate  !No.  177,  October  25, 1873. 
Ohaves  also  made  homestead  entry  No.  189  for  lots  4,  5,  and  6,  Sec.  3, 
10  N,  R.  10  W.  T.  10  is  within  the  granted  limits  of  the  withdrawal 
for  Atlantic  and  Pacific  Bailroad  Company,  May  18, 1872. 

On  June  16, 1876,  the  claimant  was  called  upon  to  furnish  a  pre-emp- 
tion affidavit,  covering  time  up  to  date  of  certificate  Chaves  furnished 
an  affidavit  made  befoi^  a  notary  public,  in  which  he  stated  that  he 
did  reside  constantly  upon  the  said  land  from  June  1, 1803,  to  Septem- 
ber 21, 1881. 

April  2, 1883,  a  report  was  called  for  to  show  whether  Chaves  was 
the  same  party  who  made  homestead  entry  No.  189,  and  in  response 
thereto  Chaves  relinquished  his  entry  and  applied  for  repayment  of  the 
purchase-money.  Said  entry  was  canceled  on  the  4th  Instant,  on  the  re- 
linquishment of  the  party.  At  the  date  of  Chaves'  settlement  there 
were  no  adverse  rights  attached  to  the  land  in  question.  From  the  evi- 
dence before  me  it  is  very  evident  that  Chaves  did  not  make  said  entry 
in  good  faith.  Had  he  complied  with  the  law  under  which  his  entry 
was  made,  the  United  States  could  have  confirmed  the  same;  it  was 
therefore  not  by  fault  of  the  Government  that  said  entry  was  canceled, 
and  I  have  to  decline  to  recommend  the  return  of  the  purchase-money 
asked  for. 

Notify  the  party  in  interest  and  sixty  days  are  allowed  for  appeal. 


0.  A.  LiNSTBOM. 

The  party  having  removed  from  his  own  land  and  made  pre-emption  cask  entry  in 
same  Territory,  thereby  not  being  a  qualified  pre-emptor,  his  entry  vras  canceled. 

On  application  for  repayment  of  purchase-money,  it  appearing  that  he  made  proof, 
which,  if  tme,  showed  him  a  qaalified  pro-emptor,  held  that  the  entry  was  not 
erroneoQsly  aUowed,  bnt  fraudulently  made,  and  that  there  is  no  law  allowing  re. 
payment. 

Secretary  Teller  to  Commissioner  McFarlandj  February  4, 1884. 

Sib:  I  have  considered  the  appeal  of  G.  A.  Linstrom  from  your  de- 
cision of  June  14, 1883,  declining  repayment  of  the  money  paid  by  him 
on  his  pre-emption  cash  entry  No.  2512,  Sioux  Falls,  Dak. 

It  appears  that  appellant  had  homesteaded  a  tract  of  land  in  Dakota, 
in  1874,  and  that  in  1875  he  made  settlement  on  and  declaratory  filing 
for  another  tract  in  Dakota,  and  in  1878  made  the  cash  entry  aforesaid. 
It  was  afterward  discovered  that  he  had  removed  "  from  his  own  land 
to  reside  on  the  public  lands  in  the  same  Territory,^'  and,  as  he  was  not 
a  qualified  preemptor  under  section  2260,  Kev.  Stat.,  his  entry  was  can 
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celed  May  4,  1830.  Thereapon  he  applied  for  the  repayment,  whieh 
was  refused  ou  the  ground  that  the  aet  of  June  16,  IddO  (21  Stat.,  287), 
does  not  apply  to  his  case,  for  the  reason  that,  as  he  had  failed  to  show 
Haid  removal  in  his  final  proofs,  ^^  it  was  no  fault  ou  the  part  of  the 
Government  in  allowing  the  entry ,'^  and  it  was  therefore  not  **  errone- 
ously allowed." 

I  have  examined  appellant's  final  proofe,  and  I  find  that,  though  he 
himself  did  not  swear  to  nonremoval,  he  did  produce  two  witnesses 
who  swore  that  he  ^^  did  not  remove  from  his  own  land  within  the  Terri- 
tory of  Dakota."  This  was  the  evidence  he  offered  of  his  right  to  pre- 
empt the  tract,  and  on  it  the  entry  was  allowed.  Had  he  not  delib- 
erately falsified  the  facts  entry  would  not  have  been  allowed.  It  was 
not  error  to  allow  it  on  these  proofs,  for  they  were  the  proofs  which  the 
law  and  the  regulations  required.  Hence,  this  case  does  not  fall  within 
the  act  of  June  16, 1880.  I  know  of  no  law  authorizing  the  repayment 
of  purchase-money  where  the  entry  has  been  obtained  by  fraud. 

Your  decision  is  therefore  afiftrmed. 


Jens  Stohl. 

The  Secretary  of  the  Interior  is  aathorizeil  to  grant  repayment  where  pablie  hmd 
has  been  erroneously  sold,  or  an  entry  erroneoasly  allowed  or  canceled  for  con- 
flict. Where  the  sale  or  entry  might  be  confirmed  except  for  defect  or  frand  in 
the  proofs,  and  there  is  no  error  on  the  part  of  the  United  States,  he  has  no  such 
authority. 

The  entry  of  Stohl  was  cancelled  for  his  own  laches  (having  been  held  fraudulent). 
Bepayment  is  therefore  not  allowed. 

Secretary  Teller  to  Commissioner  MoFarlandj  Febrtuiry  11, 1884. 

Sib  :  I  have  considered  the  appeal  of  Jens  Stohl  from  your  decision 
of  June  8, 1880,  rejecting  his  application  for  repayment  of  purchase, 
money  paid  on  cash  entry  Ko.  1545  for  the  SB.  J  of  Sec.  6,  T.  16,  E.  4, 
Salt  Lake  City,  Utah. 

Stohl  made  homestead  entry  of  the  tract  May  14, 1872,  and  commuted 
the  same  to  cash  March  11, 1876.  Upon  allegations  of  fraud  in  his 
proofs  Secretary  Schurz,  June  19, 1877,  ordered  an  investigation  of  the 
facts,  and  in  view  of  the  testimony  your  office,  September  15, 1879  (con- 
curring with  the  local  officers  in  the  opinion  that  the  allegations  were 
sustained),  held  the  entry  for  cancellation,  and  in  the  absence  of  appeal 
it  was  cancelled  January  20, 1880. 

The  Secretary  of  the  Interior  is  authorized  to  grant  repayment  in 
cases  where  public  land  has  been  erroneously  sold  or  an  entry  has  been 
erroneously  allowed  or  cancelled  for  conflict,  so  that  the  sale  or  entry 
cannot  be  confirmed  (Section  2362,  Bev.  Stat.,  and  act  of  June  16, 1880). 
Where  the  sale  or  entry  might  be  confirmeil  except  for  defect  or  fraud 
in  the  proofs  of  the  entrymau,  and  there  is  no  error  on  the  part  of  the 
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Uoited  states,  the  Secretary  has  no  such  aathority.   As  the  case  of  Stohl 
shows  that  his  entry  was  canceled  by  reason  of  his  own  laches  or  fraud, 
without  fault  by  the  Government,  repayment  of  his  purchase-money  is 
not  allowable. 
I  affirm  your  decision. 


4.  BONUS  FOB  TIMBEB-CTJIiTURE  ENTBIES, 

Ghables  M.  Pbice. 

Price  and  another  applied  simaltaneoasly  to  make  timber- culture  entry  of  the  tract, 
and  it  was  awarded  to  Price  as  the  highest  bidder  for  the  privilege  of  entry ; 
having  availed  himself  of  the  same,  and  the  entry  being  valid,  there  can  be  no  re» 
tnm  of  the  bonns  paid  therefor. 

Oiymmimoner  MoFarland  to  register  and  receiver^  Huron^  Dak.,  May  9, 

1883. 

Gentlemen  :  I  am  in  receipt  of  your  letter  of  31st  March  last,  inclos- 
ing a  petition  from  Charles  M.  Price,  by  his  attorney,  L.  W.  Crofoot, 
relative  to  the  return  of  the  bonus  charged  him  in  making  timber-cul- 
ture entry  No.  983.  In  reply  I  have  to  state  that  it  appears  from  your 
letter  and  the  petition  of  Price  that  said  Price  and  one  David  L.  Stick 
simultaneously  filed  applications  to  enter  the  SW.  ^  of  Sec.  13,  T.  113 
N.,  E.  76  W.,  under  the  timber-culture  law. 

Under  the  rulings  of  this  office,  where  parties  simultaneously  file  ap- 
plications for  the  same  land  under  the  timber-culture  law,  the  tract 
thus  filed  for  shall  be  put  up  at  auction  by  the  register,  and  the  party 
who  bids  the  highest  price  shall  have  the  privilege  of  entering  the 
same. 

In  this  case  Price  availed  himself  of  this  privilege,  and  he  being  the 
highest  bidder  his  application  was  accepted. 

As  this  is  a  valid  entry  there  can  be  no  return  of  the  bonus  paid 
thereon. 


Otbus  a.  Gobgas. 

Where  three  applied  to  make  timber-culture  entry,  and  the  preference  was  put  np  at 
auction,  on  notice,  through  inadvertence,  to  only  two,  and  bid  in  by  one  of  thoBO 
notified,  at  $10.50 ;  afterward,  the  omission  of  notice  to  the  third  applicant  being 
discovered,  the  sale  was  set  aside  and  the  right  reoffered  on  full  notice,  and  bid 
off  by  the  same  party  as  before,  at  $148.  On  application  for  repayment  of  the 
difference  between  the  first  and  last  bids  the  action  of  the  local  office  is  approved 
and  repayment  is  declined. 

OommUsioner  McFarland  to  register  and  receiver,  Huron,  Dak.,  July  13, 

1883. 

-  Gentlemen  :  In  further  reply  to  your  letter  of  31st  May  last,  in  the 
matter  of  the  petition  of  Cyrus  A.  Gorgas  to  have  returned  to  him  a 
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portion  u  the  money  paid  as  a  bonus  for  the  privilege  of  enieriug  the 
SE.  i  Sec.  20,  T.  115,  E.  62,  as  a  timber-culture  entry,  I  have  to  state 
that  it  appears  from  your  report  of  the  28th  ultimo  that  G.  A.  Gorgas, 
G.  W.  Thomas,  and  one  Pettes,  were  contestants  to  enter  the  aboire- 
named  tract  as  a  timber  culture  entry.  When  you  advised  Gorgas  and 
Thomas  when  said  tract  would  be  put  up  at  auction  yon  overlooked 
the  application  of  Pettes,  and  consequently  did  not  advise  him  when 
the  sale  would  take  place. 

At  the  time  appointed  by  you,  the  tract  was  auctioned  off,  and  the 
preference  right  to  enter  said  tract  was  bid  in  by  Gorgas,  he  being  the 
highest  bidder,  at  $10.50.  After  the  sale  was  closed,  you  then  discovered 
the  application  of  Pettes,  which  had  been  put  away  with  other  papers, 
and  you  immediately  notified  all  the  parties  in  interest  that  Pettes  be- 
ing  one  of  the  contestants,  and  his  application  was  overlooked,  that  you 
would  have  to  declare  the  sale  void  in  order  to  give  Pettes  an  oppor- 
tunity to  bid  as  a  contestant.  All  parties  acquiesced  in  your  proposition, 
and  you  then  again  put  the  tract  up  to  the  highest  bidder;  again  was 
Gorgas  the  successful  bidder,  and  it  wa«  bid  in  by  him  for  $148.  Otoi- 
gas  now  protests  against  your  proceedings,  and  asks  that  the  difference 
between  the  first  bid  of  $10.50  and  the  second  bid  of  $148,  viz,  $137.50, 
be  refunded  on  the  ground  that  the  second  time  the  tract  was  put  up 
the  p^uction  was  illegal. 

This  office  approves  your  action  in  the  matter,  and  declines  to  grant 
the  request  of  the  petitioner  Gorgas.  Kotify  all  parties  in  interest^  and 
allow  the  usual  time  for  appeal. 


OZBA   M.  WOODWABD. 

Where  two  parties  applied  for  right  to  contest  a  timber-caltore  entry,  and  to  make 
entry  of  the  tract ;  and  one  of  the  two,  thongh  protesting  against  the  legal  right 
of  the  other  to  compete,  hid  in  the  preference  right  in  controversy,  paid  the 
amoaut  hid,  and  then  claimed  to  recover  back  the  same,  on  the  ground  that  his 
competitor's  offered  entry  was  illegal,  and  all  his  own  rights  were  saved  by  his 
protest :  Held,  That  the  decision  denying  repayment  should  be  affirmed. 

Where  one  voluntarily  pays  money  on  an  illegal  claim,  with  full  knowledge  of  the 
facts  and  without  compulsion,  he  cannot  recover  it  back. 

Secretary  Teller  to  Commissioner  McFarland^  December  27, 1883. 

Sir  :  I  have  considered  the  appeal  of  Ozra  M.  Woodward  from  your 
decision  of  May  1, 1883,  refusing  to  approve  his  application  to  the  regis- 
ter and  receiver  at  Huron,  Dak.,  for  the  repayment  to  him  of  certain 
moneys. 

It  appears  that  Woodward  and  one  Lovell  simultaneously  made  ap- 
plications on  March  10, 1883,  to  contest  a  timber  culture  entry  for  fail- 
ure to  comply  with  the  law  during  the  first  year,  and  to  enter  the  land 
for  themselves,  and  that  the  local  officers  directed  that  they  should  bid 
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for  the  preference  right,  under  aathority  of  the  case  of  Theodore  Kimm 
(7  Land  Owner,  181). 

But  Woodward  protested  against  this,  and  demanded  that  his  appli- 
iOktion  should  l>e  received,  and  Lovell's  rejected,  on  the  ground  that  the 
latter's  affidavit  (bearing  date  of  March  9, 1883,  which  was  the  last  day 
of  the  first  year)  showed  on  its  face  that  it  was  executed  prior  to  the 
time  that  a  right  of  contract  could  attach,  and  that  the  defect  was  fatal. 
He  was  overruled  by  the  local  officers,  and,  still  protesting,  bid  some 
$55,  which  he  paid  to  them,  thus  securing  the  preference  right. 

Now  Woodward  sets  up  that  he  saved  all  his  rights  by  the  protest, 
and  he  claims  the  right  to  recover  back  the  money  so  paid  on  the  ground 
that  Lovell's  entry  was  illegal  as  aforesaid.  In  support  of  his  claim  he 
cites  various  authorities  to  sustain  the  proposition  that  a  party  in  an 
action  who  objects,  and  is  overruled,  may  proceed  in  the  cause  without 
waiving  his  objection.  Such  is  the  law  without  doubt,  but  it  does  not 
apply  here  for  the  reason  that  Woodward  did  not  proceed  in  his  action ; 
to  do  so  it  would  have  been  necessary  for  him  to  refuse  to  bid,  and,  if 
his  contest  were  dismissed,  to  appeal  to  your  office ;  whereas  he  adopted 
an  entirely  different  method  of  settling  the  question,  and  paid  over  the 
sum  named  in  order  to  acquire  the  preferred  right.  There  was  no  mis- 
take of  fact  in  the  payment,  upon  which  he.  can  rely ;  there  was  no 
compulsion  in  the  payment,  for  he  might  have  appealed ;  he  voluntarily 
paid  the  money  to  the  local  officers  with  full  knowledge  of  the  facts. 
It  is  immaterial  whether  their  demand  and  enforcement  of  it  w.as  illegal 
or  not  (and  this  point  will  not  be  discussed),  for  it  is  an  established 
rule  of  law  that  when  one  voluntarily  pays  money  on  an  illegal  claim, 
with  full  knowledge  of  the  facts,  and  without  compulsion,  he  cannot 
recover  it  back. 

Your  decision  is  affirmed. 


Ghables  M.  Psioe. 

The  money  paid  for  the  jsrivilege  of  making  timber-onlture  entry,  though  paid  under 
protest,  was  not  a  payment  under  compnlaion  and  the  protest  did  not  save  any 
right  of  repayment. 

Secretary  Teller  to  Oammissioner  McFarlandj  March  7, 1884. 

Sir  :  I  have  considered  the  appeal  of  Charles  M.  Price  from  your  de- 
cisiou  of  September  28, 1883,  rejecting  his  claim  for  the  repayment  of 
$80,  paid  by  him  as  a  bonus  for  the  privilege  of  making  timber-culture 
entry  for  tlie  SW.  J  of  Sec.  13,  T.  113  K,  E.  76  W.,  Huron,  Dak. 

It  appears  that  Price  and  one  D.  L.  Stick  made  simultaneous  appli- 
cations to  enter  this  tract,  and  that  the  register  under  the  rules  pre- 
scribed in  such  cases  put  up  at  auction  the  privilege  of  making  entry 
for  said  tract,  for  which  Price  bid  and  paid  $80  and  was  accordingly 
permitted  to  make  the  desired  entry. 
4531  L  o 44 


690  DECISIONS   RELA.TING   TO   THE   PUBLIC   LANDS. 

It  is  alleged  by  the  attorney  for  Mr.  Price  that  the  register,  "  before 
proceeding  with  the  aaction,  made  a  statement  that  no  bids  of  less  than 
$  J  wonld  be  received,  to  which  objection  was  made  by  the  connsel  for 
the  petitioner ;"  that  althoagh  Mr.  Price  paid  the  amount  bid,  such  pay- 
ment was  under  protest;  that  the  register  erred  in  thus  fixing  the 
amount  of  the  bids ;  and  that  Price  saved  his  right  to  demand  repay- 
ment by  his  protest. 

This  case  is  fully  within  the  rule  laid  down  in  Woodward^s  case  (10 
Gopp's  L.  O.,  p.  330)  wherein  it  was  held  that  payment  under  protest 
for  the  preference  right  to  contest  a  timber-culture  entry  was  not  pay- 
ment under  compulsion,  and  that  the  protest  did  not  save  any  right  to 
repayment. 

Tour  decision  is  therefore  afBrmed. 


6.  STATUTORY  BEQUIBEMENTS. 

Thomas  M.  E^ilb. 

Kile  did  not  appear  on  the  taking  of  the  proof  npon  which  his  entry  was  canceled, 
and  did  not  appeal  from  the  decision  therenpon.  There  is  no  provision  of  law 
fonnd  aathorizing  repayment  of  purchase-money  in  each  a  case,  and  declflion  de- 
nying the  same  is  affirmed. 

Secretary  Teller  to  Commissioner  MoFarland^  May  24,  1883. 

Sm :  I  have  considered  the  appeal  of  Thomas  M.  Kile,  by  his  attomej, 
J.  J.  Weisenburger,  from  your  decision  of  May  8,  1882,  declining  to 
recommend  the  return  to  him  of  the  purchase-money  paid  on  his  pre- 
emption cash  entry,  No.  1779,  for  the  N  W.  J  of  Sec.  4,  T.  16,  B.  17  £•. 
Sacramento,  Cal. 

Kile  filed  declaratory  statement  for  the  tract  described  June  3, 1874? 
alleging  settlement  May  26,  1874,  and  made  final  proof  and  payment 
November  18, 1876;  subsequently  a  hearing  was  ordered,  based  upon 
affidavits  tending  to  impeach  the  bona  fides  of  said  Kile. 

On  the  21st  of  January,  1880,  your  office  decided  that  the  allegations 
of  bad  faith  were  fully  sustained  by  the  evidence  adduced  at  the  bear- 
ing, and  held  the  entry  for  cancellation. 

No  appeal  was  taken  from  that  decision,  and  in  October,  1880,  the 
entry  was  canceled. 

It  appears  that  Kile  failed  to  appear  at  the  trial  above  mentioned, 
although  he  had  due  notice.  After  thus  allowing  his  case  to  go  by  de- 
fault, without  even  an  attempt  to  show  his  good  faith,  or  to  seek  a  rem- 
edy by  appeal,  as  legally  provided,  he  now  makes  application  for  repay- 
ment of  his  purchase-money  on  the  ground  that  the  evidence  on  which 
the  cancellation  was  based  failed  to  show  bad  faith  or  failure  to  com- 
ply with  the  requirements  of  the  pre-emption  law,  and  that  said  cancel- 
lation was,  therefore,  erroneous.    I  find  no  provision  of  law  authorizing 
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the  return  of  purchase-money  in  such  a  case.  Section  2362  of  the  Re- 
vised Statutes  authorizes  repayment  upon  satisfactory  proof  "  that  any 
tra<it  of  land  has  been  erroneously  sold  by  the  United  States,  so  that 
from  any  cause  the  sale  cannot  be  confirmed ; "  and  section  2  of  the  act 
of  June  16, 1880,  provides  for  repayment  "  when  from  any  cause  the 
entry  has  been  erroneously  allowed  and  cannot  be  confirmed." 

The  only  obstacle  in  the  way  of  confirmation  of  title  to  Kile  was  one 
growing  out  of  his  own  acts.  The  land  was  properly  subject  to  his  entry 
at  the  date  thereof,  and  the  confirmation  was  prevented  by  proof  of  his 
own  laches  and  failure  to  comply  with  the  requirements  of  the  law,  and 
not  through  any  error  on  the  part  of  the  Government.  Mr.  Kile  s  case 
is  clearly  not  within  the  provisions  of  the  statutes  authorizing  repay- 
ment of  purchase-money,  and  your  decision  denying  his  application  is 
affirmed. 


DESERT  LAND  ENTBY. 

Perkins  Bussell. 

Where  the  party  filed  declaration  and  paid  first  installment,  and  three  years  after 
made  application  for  repayment,  alleging  that  the  land  could  not  be  reclaimed 
for  the  reason  that  he  had  been  unable  to  secure  the  amount  of  water  necessary, 
whereupon  his  entry  was  canceled  as  relinquished : 

Held,  That  as  the  statute  required  the  water  to  be  conducted  upon  the  land  within 
three  years,  and  the  party  himself  virtually  alleged  his  failure  to  comply,  the 
entry  not  having  been  canceled  for  conHict  nor  because  erroneously  allowed,  but 
for  failure  to  comply  with  legal  requirements,  it  would  be  inexpedient  to  refund 
purchase-money,  and  decision  denying  the  same  affirmed. 

Secretary  Teller  to  Commissioner  McFarlandj  July  14, 1883. 

Sib  :  I  have  considered  the  appeal  of  Perkins  Eussell  from  your  de- 
cision of  ^November  12, 1881,  rejecting  his  application  for  repayment  of 
the  first  installment  (160)  of  the  purchase-money  on  desert-land  applica- 
tion No.  3,  for  Sec.  22,  T.  2  S.,  E.  5  E.,  Bozeman  district,  Montana. 

Bussell  filed  his  declaration  of  intention  to  reclaim  the  premises  Oc- 
tober 5, 1877,  paying  25  cents  per  acre,  pursuant  to  the  provisions  of 
the  first  section  of  the  act  of  March  3, 1877  (19  Stat.,  377),  known  as  the 
desert-land  act. 

September  13, 1880,  he  made  the  application  in  question.  Subse- 
quently, October  27,  ensuing,  he  filed  his  own  and  another  person's 
aflBdavit  in  support  of  his  application.  He  alleges  (inter  alia)  ^^  that 
the  said  tract  cannot  be  reclaimed  for  cultivation  for  the  reasons :  1st, 
that  he  has  not  been  able  to  secure  the  amount  of  water  necessary  to 
reclaim  said  land,  as  by  the  desert-land  law  required." 

Upon  your  receipt  of  the  register's  and  receiver's  letter  of  October 
28, 1880,  transmitting  said  application,  you  treated  the  same  as  a  re- 
linquishment of  Russell's  claim,  and  canceled  <^  said  entry  "  ^November 
5, 1881. 
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It  was  held  by  this  Department  under  date  of  Aagast  2, 1882,  in  the 
case  of  Wallace  v.  Boyce  (The  Beporter,  vol.  2, 130),  that  the  intend- 
ment of  the  desert-land  act  is — 

To  provide  for  the  reclamation  of  such  lands  from  their  desert  con- 
dition to  an  agricultural  state.  Congress  specified  water  as  the  means 
to  that  end,  but  the  mere  conveying  of  water  upon  the  land  is  not  a 
fulfillment  of  the  law,  unless  in  sufficient  quantity  to  prepare  such  land 
for  cultivation.  It  would  be  imputing  a  vain  intent  to  the  statute  to 
interpret  the  same  as  requiring  a  mere  occasional  seepage  of  water  upon 
such  land,  which,  in  itself,  would  not  materially  change  the  original 
status  of  the  same  so  far  as  agricultural  purposes  are  concerned. 

As  shown  by  the  decision  cited,  the  statute  itself  expressly  pro- 
vides— 

That  the  right  to  the  use  of  water  by  the  person  so  conducting  the 
same  on  or  to  any  tract  of  desert  land  of  640  acres  shall* dep^Ml  upon 
bona  fide  prior  appropriation^  and  that  the  water  shall  be  so  conducted 
within  the  period  of  three  years. 

It  will  be  observed  that  upwards  of  three  years  had  elapsed  from  the 
date  of  BusselPs  declaration  to  that  of  his  affidavit  wherein  he  virtually 
alleges  his  failure  to  comply  with  statutory  requirements.  His  entry 
was  not  canceled  for  conflict  nor  because  it  had  been  erroneously  al- 
lowed, but  because  of  his  failure  to  comply  with  legal  requirements 
(See  case  of  James  E.  Boyce,  The  Beporter,  vol.  2,  p.  195.)  I  am  there- 
fore of  opinion  that  it  would  be  inexpedient  to  refund  said  purchase^ 
money.    Your  decision  is  accordingly  affirmed. 


6.  VOIiUNTARY  ABANDONMENT. 

William  E.  Ceeaey. 

The  law  authorizing  repayment  of  purchase-money  does  not  proyide  for  return  of 
the  same  to  parties  who  voluntarily  abandon  or  relinquish  their  entries. 

Commissioner  McFarland   to  register  and  receiver^  Tncson^  Ariz.^  Jan- 
uary 22,  1884. 

Gentlemen  :  In  the  matter  of  the  application  of  William  B.  Creary 
for  repayment  of  the  purchase-money  paid  on  desert-land  entry  No. 
240, 1  have  to  inform  you  that  said  entry  was  canceled  by  office  letter 
G,  of  the  17th  instant,  addressed  to  you,  for  the  reason  that  the  party 
voluntarily  relinquished  the  same.  The  law  authorizing  repayment  of 
purchase-money  does  not  provide  for  return  of  the  money  to  parties 
who  voluntarily  abandon  or  relinquish  their  entries. 

The  entry  in  question  was  not  canceled  for  condict,  nor  was  the  same 
erroneously  allowed,  bat  the  error  was  on  the  part  of  the  applicant 
Therefore,  as  this  case  does  not  come  within  the  provisions  of  the  stat- 
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ute  aathorizing  repaymentSy  I  have  to  decline  to  recommend  the  retom 
of  the  money  paid  on  said  entry  No.  240. 

See  case  of  Jos6  Ygnaies  Gonzales  and  F.  Ghavis^  page  533  Decis- 
ions of  the  Department. 

Notify  the  party  in  interest  sixty  days  will  be  allowed  for  appeal. 


William  M.  Bebnabd. 

Where  one  relinqaiahes  a  desert-land  claim  on  the  assumption  that  the  land  is  in  fact 
agrlcnltnral,  he  is  estopped  by  his  prior  proofs  from  denying  its  desert-land  char- 
acter, and  is  not  entitled  to  repayment. 

Secretary  Teller  to  Commissioner  MoFarlandj  January  31, 1884. 

SiB :  I  have  considered  the  appeal  of  William  M.  Bernard  from  your 
office  decision  of  May  28, 1883,  declining  to  recommelid  the  repayment  of 
$159.71  paid  by  him  August  24, 1877,  on  account  of  the  purchase-money 
upon  filing  desert-land  declaratory  statement  No.  56  for  the  K  ^,  the 
NB.  4  of  S W.  i,  and  the  SE.  i  of  Sec  30,  the  K  J  of  SW.  J,  and  the  SW. 
4  of  SW.  i  o(  Sec.  29,  T.  37  K,  E.  6  E.,  M.  D.  M.,  Susanville  district, 
California. 

It  appears  that  he  filed  his  declaration  pursuant  to  the  provisions  of 
the  act  of  March  8,  1877  (19  Stat.,  377),  commonly  called  the  desert- 
land  act,  but  his  filing  was  canceled  pursuant  to  your  office  letter  of  May 
19  last,  for  relinquishment,  he  having  executed  the  same  March  27  pre- 
ceding, and  at  the  same  time  filed  his  application  for  repayment  under 
the  provisions  of  the  second  section  of  the  act  of  June  16, 1880  (21 
Stat.,  287).  Said  section  provides  for  the  repayment  of  purchase-money 
^^  in  all  cases  where  homestead  or  timber  culture  or  desert-land  entries 
of  public  lands  have  heretofore  [been]  or  shall  hereafter  be  canceled  for 
conflict,  or  where  from  any  cause,  the  entry  has  been  erroneously  al- 
lowed and  cannot  be  confirmed." 

The  ^^  entry"  was  not  canceled  for  conflict  but  for  relinquishment,  nor 
is  it  shown  that  it  was  ^^  erroneously  allowed." 

Appellant  maintains,  however,  that  repayment  should  be  made,  bas- 
ing his  application  therefor  upon  the  bald  assumption  that  the  land  is 
not  desert  land  but  agricultural  land.  And  this  notwithstanding  the 
substantial  fact  discovered  by  the  record  that  he  submitted,  in  the  first 
instance  as  a  preliminary  to  the  filing  of  his  declaration,  satisfactory 
proof  showing  that  the  land  therein  described  is  desert  land  within  the 
meaning  of  the  act.  Having  performed  this  prerequisite  act  he  is 
estopped  to  deny  the  desert  character  of  the  land,  and  it  is  not,  therefore, 
competent  for  him  to  attempt  to  prove  contrariwise.  See  cases  of  Jerome 
Madden  et  dL  (7  Copp,  151)  and  James  B.  Boyce  (10  Id.^  25.)  Finding 
no  basis  for  repayment,  I  therefore  deny  the  application  therefor. 

Your  decision  7S  accordingly  affirmed. 
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William  B.  Gbeasy. 

Entry  was  made  under  the  desert-land  law  and  afterwards  rellnqoisbed ;  appUcatioji 
was  made  for  retnm  of  pnrchase-money  on  the  ground  that  the  party  was  misled 
by  incorrect  surveys  as  to  the  location  and  character  of  the  land,  and  alleging  the 
responsibility  of  the  government  therefor ;  but  the  proof  offered  by  him  showed 
that  the  surveys  refen'ed  to  were  those  of  a  private  company  or  corporation. 

The  law  providing  for  repayment  in  desert-land  entries  makes  it  a  prerequisite  that 
the  entry  has  been  "erroneously  allowed,"  clearly  referring  to  an  act  of  the  gov- 
ernment ;  but  the  evidence  shows  that  it  committed  uo  error,  its  plats  being  cor- 
rect, the  land  desert-land,  and  the  entry  without  conflict. 

As  the  responsibility  for  the  mistake  rests  solely  with  the  applicant  and  the  surrey 
made  by  the  company  referred  to,  and  in  no  degree  with  the  government,  direc- 
tion for  repayment  must  be  declined. 

Secretary  Teller  to  Commissioner  McFarlandj  June  19, 1884. 

Sm :  CTnder  date  of  March  5, 1884,  T^illiam  E.  Greary  addressed  me 
by  letter,  referring  to  an  application  by  him  for  repayment  of  purchase 
money  ($160.25)  paid  by  him  on  desert-land  entry  !N"o.  240,  Tucsod, 
Ariz.  In  that  letter  he  claims  that  in  making  the  entry  he  was  led  into 
error  by  incorrect  charts  and  surveys,  and,  therefore,  that  the  Govern- 
ment is  responsible  for  the  error,  and  he  is  entitled  to  repayment  under 
the  provisions  of  section  2,  act  of  June  16, 1880.  This  letter  being  in 
the  nature  of  an  appeal  from  your  action  of  January  21  last,  declining 
to  recommend  repayment,  was  referred  to  you  for  report  On  the  20th 
of  March  you  reported  that  the  letter  presented  nothing  which  would 
warrant  a  reconsideration  of  your  decision  of  January  21. 

In  acting  upon  the  case  on  the  28th  of  March  I  said  that  although  the 
statement  of  applicant  that  he  was  misled  by  errors  in  the  plats  is  not  under 
oath ,  and  is  met  by  your  opinion  that  said  plats  are  not  defective,  he  should 
be  allowed  an  opportunity  to  furnish  evidence  in  support  of  his  averment. 
You  notitied  him  of  that  decision,  and  in  response  he  hasfornished  two 
affidavits  in  addition  to  his  own,  setting  forth  that  he  was  misled  by  an 
erroneous  survey  of  the  Gila  Bend  Canal,  being  led  to  believe  that  the 
land  covered  by  his  entry  was  adjaeent  to  said  canal  and  could  be  irri- 
gated therefrom ;  but  that  a  later  survey  of  Gila  Bend  Canal  makes  it 
evident  that  the  section  filed  on  is  not  adjacent  to  said  canal  and  can- 
not be  irrigated  and  reclaimed  from  its  water. 

These  affidavits  do  not  support  applicant's  allegation  that  the  Gov- 
ernment is  responsible  for  his  error.  They  show,  as  you  suggest,  that  an 
erroneous  survey  by  the  Gila  Bend  Canal  Company,  and  not  any  mis- 
take in  Government  survey,  led  applicant  and  others  to  purchase  par- 
ticular lands. 

Had  the  mistake  resulted  from  any  erroneous  action  on  the  part  of 
the  Government,  then  clearly  the  act  of  June  16, 1880,  would  afford  the 
relief  desired. 

On  the  facts  as  they  appear,  however,  while  there  seems  to  be  an 
equity  in  favor  of  applicant,  T  am  unable  to  find  in  the  law  anything 
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A?hicb  would  aatborize  repayment  as  asked.  The  language  of  so  much 
of  the  act  cited  as  is  invoked  in  this  case  is  as  follows :  ^^  In  all  cases 
where  •  •  •  desert-land  entries  •  •  •  have  heretofore  or  shall 
hereafter  be  canceled  for  conflict,  or  where,  from  any  cause,  the  entry 
has  been  erroneously  allowed,  and  cannot  be  confirmed,  the  Secretary 
of  the  Interior  shall  cause  to  be  repaid  to  the  person  who  made  the 
entry,  or  to  his  heirs  or  assigns,  the  fees  and  commissions,  amount  of 
purchase-money,"  &c.  This  law  makes  it  a  prerequisite  that  "  the  entry 
has  been  erroneously  allowed,"  a  condition  which  does  not  appear  in 
the  case  under  consideration.  The  words  "  erroneously  allowed"  clearly 
refer  to  an  act  of  the  Goveniment.  The  evidence  shows  that  it  com- 
mitted no  error,  its  plats  being  correct,  the  land  being  desert  land  and 
the  entry  without  conflict.  The  responsibility  for  mistake  rests  solely 
with  applicant  and  with  the  survey  made  by  the  Gila  Bend  Canal  Com- 
pany, and  in  no  degree,  directly  or  indirectly,  so  far  as  the  evidence 
shows,  with  the  Government.  I  must  therefore  decline,  for  want  of 
authority,  to  direct  repayment  as  asked. 


XI— STATE  OF  KANSAS. 

FIVE  FEB  CENT,  ACCOUNT, 

The  view  originally  taken,  and  under  which  aU  State  fund  accounts  based  upon  the 
compacts  of  admission  into  the  Union  have  been  adjusted ,  is  that  the  amount 
due  to  the  State  is  the  fixed  per  centum  of  proceeds  of  ]ands  sold  for  cash. 

Congress  did  not  engage  not  to  dispose  of  lands  in  any  other  manner,  and  might 
otherwise  dispose  of  them  without  violation  of  the  compact. 

Fees  received  in  connection  with  the  various  dispositions  of  public  lands  are  costs 
and  not  price,  and  form  no  part  of  the  consideration  upon  which  disposal  is  made. 

No  ground  is  perceived  for  departure  from  the  views  and  practice  which  have  hitherto 
prevailed,  or  for  readjustment  of  the  5  per  centum  account  of  the  State. 

Commissioner  MoFarland  to  S.  J.  Crawford,  esq,,  Washington,  D.  0.,  July 

1883. 

Sib  :  I  am  in  receipt  of  your  letter  of  the  6th  instant,  applying  on 
behalf  of  the  State  of  Kansas  for  a  readjustment  of  the  5  per  cent, 
account  of  said  State. 

You  refer  to  the  act  of  admission  into  the  Union,  which  provides  for 
the  payment  to  the  State  lor  certain  purposes  of  5  per  centum  of  the  net 
proceeds  of  sales  of  public  lands  within  the  State,  and  you  suggest  that 
fees  derived  from  homestead  entries,  homestead  and  pre-emption  filings, 
timbercuiture  entries,  warrant  and  scrip  locations,  aud  State  and  rail- 
road selections,  and  fees  for  reducing  testimony  to  writing,  are  "pro- 
ceeds of  sales'^  equally  with  moneys  received  from  technical  cash  sales, 
and  the  rea<ljustment  asked  for  comprehends  a  statement  of  the  whole 
amount  of  moneys  received  at  the  local  land  offices  from  every  source 
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coDnected  with  disposal  of  public  lands,  deducting  therefrom  the  total 
"expenses  of  such  disposals. 

The  view  originally  taken  by  this  office,  and  under  which  all  State 
fand  accounts  based  upon  compacts  of  admission  into  the  IJnioa  have 
uniformly  been  adjusted,  is  that  the  money  due  the  State  is  the  fixed 
per  centum  of  proceeds  of  lands  sold  for  cash. 

In  binding  the  United  States  to  pay  to  States  a  per  centum  of  the  pro- 
ceeds of  sales  of  public  lands,  Congress  did  not  engage  not  to  dispose 
of  public  lands  in  any  other  manner  than  by  selling  them.  It  might 
donate  to  States,  municipalities,  corporations,  or  individuals  the  entire 
area  of  public  lands  within  any  State  without  violation  of  the  compact 
of  admission. 

The  law,  as  understood  by  this  office,  simply  is  that  when  the  United 
States  does  actually  sell  lands  at  public  or  private  sale,  the  Stat^  are 
entitled  to  their  per  centum  of  the  net  proceeds  of  such  sales.  The  words 
'^ sales  of  public  lands,"  as  used  in  all  laws  relating  to  public  lands, 
have  a  definite  meaning.  This  meaning  is  not  understood  to  include 
disposals  by  other  methods  than  by  cash  sale. 

The  fees  received  in  connection  with  homestead  and  other  entries,  fil- 
ings, or  selections  are  not  considered  moneys  resulting  from  sales  of 
land.  These  fees  are  no  part  of  the  price  of  the  land,  and  are  not  in  the 
nature  of  a  part  of  the  consideration  upon  which  the  disposal  is  made. 
They  are  required  to  be  paid  for  the  purpose  ofdefraying  the  expenses 
incident  to  the  particular  manner  of  disposal  in  which  they  are  imposed. 

Thus  in  homestead  cases  the  land  is  given  to  the  settler  upon  the  con- 
sideration of  settlement,  improvement,  and  cultivation.  These  and  not 
a  money  price  for  the  land  are  the  considerations  which  authorize  a 
transfer  of  title  to  the  homestead  party.  The  fees  required  to  be  paid 
by  him  are  designed  to  defray  the  expenses  of  the  local  officers  in  doing 
the  business.    It  is  a  payment  of  costs,  and  not  a  payment  of  price. 

I  do  not  perceive  any  ground  upon  which  a  departure  from  the  views 
and  practice  which  have  hitherto  prevailed  would  appear  to  be  justified, 
and  accordingly  do  not  think  that  I  am  authorized  to  comply  with  yoor 
reiiuest. 


DIVISION  N.~MINERAL  CLAIMS. 

L— Abandonmknt. 

1.  The  Manhattan  and  San  Juan  Silver  Mining  Company. 

II. — Adverse  Claims. 

1.  Ovens  et  a?.  V.  Stevens  el  a/. 

2.  Great  Eastern  Mining  Company  r.  Esmeralda  Minmg  Company. 

3.  Albert  F.  Harsh. 

4.  Samuel  McMaster. 

5.  Downey  r.  Rogers. 

6.  Miner  r.  Mariott  et  ah 

in.— AORICULTUUAL  CONTEST. 

1.  Hooper  v.  Ferguson. 

2.  Caledonia  Mining  Company  v.  Bowen. 

3.  Caledonia  Mining  Company  v.  Eowen  (on  leyiev). 

4.  Dnghi  v.  Hark  ins. 

rv.— Application. 

1.  The  Gunnison  Crystal  Mining  Company. 

v.— ClBCULARS. 

1.  Circular  of  July  6, 1883. 

2.  Instructions  thereunder  December  20,  1883. 

VI.— Coal  Lands. 

1.  Kerr  et  ah  v.  Utah- Wyoming  Improvement  Company, 

2.  Frank  Foster  et  dl, 

3.  J.  W.  Hallowell. 

VII.— Location. 

1.  Keneage  M.  Griffin. 

2.  Keneage  M.  Griffin  (on  appeal). 

3.  Wight  et  ah  v.  Tabor  et  al. 

4.  Wight  et  al,  v.  Tabor  et  dl  (on  review). 

5.  Branagan  et  al,  v.  Dnlaney. 

6.  James  Mitchell  et  al, 

7.  Bust  and  Criteser. 

Vm.— Mill  Site. 

1.  J.  B.  Hoggin. 

IX.— Notice. 

1.  Hughes  et  al,  v.  Gilbert  et  dL 

2.  William  A.  Arnold. 

X— Patent. 

1.  Thomas  Starr  e(  aZ. 

2.  Alexander  Moore  e<  a2. 

3.  Henry  Wood,  administrator. 

XI.— Placer  Claim. 

1.  Joseph  M.  Knapp. 

2.  William  EabUn. 

eo7 


698  DECISIONS   BELATING   TO   THE   PUBLIC   LANDS. 

XII.— Practice. 

1.  William  Lloyd  Peacooke. 

2.  Maylan  C.  Fox. 

3.  F.  P.  Harrison. 

XIII.— SUBVEY. 

1.  George  B.  Foote. 
XIV.— Water  Right. 

1.  William  A.  Chessman. 

I.— ABANBOHMEVT. 

PROOF  NOT  REQUIRED  WHEN. 

The  MA.NHATTAN  AND  San  Juan  Silyeb  Mining  Company. 

Where  entry  of  a  mining  claim  is  based  apon  a  relocation  of  an  alleged  abandoned 
mineral  claim,  and  no  adverse  claim  npon  the  latter  is  filed  as  required  by  stat- 
ute, proof  of  snch  abandonment  is  not  necessary. 

Secretary  Teller  to  Commissioner  McFarlandj  December  10, 1883. 

Sm :  I  have  examined  the  case  of  mineral  entry  "No.  456,  claim  of  the 
Manhattan  and  San  Juan  Silver  Mining  Company  upon  the  Edith  lode, 
Lake  City,  Colo.,  upon  appeal  from  your  decision  of  January  22, 1883, 
requiring  the  applicants  for  patent  ''to  furnish  positive  and  complete 
proofs  of  the  abandonment  of  the  Sampson  lode." 

The  original  location  certificate,  in  giving  the  boundaries  of  said 
Edith  lode,  contains  the  following  statement:  ''The  boundaries  of  said 
Edith  lode  include  a  portion  of  the  surface  of  an  abandoned  lode  known 
as  the  Sampson  lode,"  and  because  of  this  statement  you  require  the 
proofs  of  abandonment  aforesaid. 

In  answer  to  a  request  made  of  yoii  by  the  applicants  as  to  why  you 
require  this  proof  you  state — 

That  it  has  long  been  the  practice  of  this  oflSce,  where  entry  of  a  min- 
ing claim  is  based  upon  a  relocation  of  an  alleged  abandoned  mineral 
claim,  to  require  full,  positive,  and  complete  proof  in  regard  to  abandon- 
ment of  the  prior  locations. 

Section  2325  of  the  Bevised  Statutes  prescribe  the  manner  in  which  a 
patent  may  be  obtained  "for  any  land  claimed  and  located  for  valuable 
deposits." 

After  setting  forth  minutely  the  acts  necessary  to  be  done  the  sec- 
tion closes  with  this  language: 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  re- 
ceiver of  the  proper  land  office  at  the  expiration  of  the  sixty  days  of 
publication,  it  shall  be  assumed  that  the  applicant  is  entitled  to  a  patent 
upon  the  payment  to  the  proper  officer  of  $5  per  aci'e,  and  tbat  no 
adverse  claim  exists ;  and  thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  of  this  chapter. 

"No  adverse  claim  was  filed  in  this  case. 

There  is  no  provision  of  the  statute  which  requires  the  proof  called 
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for  by  you.  A  claimant  of  the  Sampson  lode  could  not  be  beard  to  re- 
quire such  proof,  nor  could  any  third  parties  object  *'  to  the  issuance  of 
a  patent''  without  it. 

The  question  of  abandonment  would  be  a  very  proper  one  to  try  in 
the  court  under  the  provisions  of  section  2326,  if  an  adverse  claim  was 
made. 

The  practice  of  your  office  in  this  respect  seems  to  go  beyond  the  law, 
and  requires  proof  in  a  manner  not  contemplated  by  the  statute.  The 
claimant  of  the  Sampson  lode,  if  there  be  any  such  claimant,  had  full 
opportunity  to  test  the  fact  of  abandonment,  if  be  desired  to  do  so,  by 
filing  an  adverse  claim  for  that  part  of  the  surface  embraced  in  the 
bouDdaries  of  the  Edith. 

If  he  failed  to  make  the  claim  I  do  not  think  it  proper  for  your  office 
to  put  the  applicants  for  patent  to  the  trouble  and  expense  of  proving 
an  abandonment  which  they  alleged  in  their  notice  of  location,  and 
which  should  be  held  to  be  admitted  by  failure  to  file  an  ad%'erse  claim; 
and  especially  should  this  be  so  under  a  statute  which  declares  that  if 
no  adverse  claim  is  filed  ^^it  shall  be  assumed  *  *  •  that  no  adverse 
claim  exists." 

In  the  respect  mentioned  I  reverse  your  decision,  and  return  the 
papers  transmitted  with  your  letter  of  April  9, 1883. 


EL— ADVEBSE  CLAIM. 

jurisdiction. 
1.  Ovens  et  al.  v.  Stephens  et  al. 

Where  an  adverse  claim  is  presented  in  proper  form  and  the  courts  have  properly  ac- 
quired Jorisdiction,  the  General  Land  Office  wiU  not  consider  a  question  which 
goes  to  the  merits  of  the  case. 

Commissioner  McFarland  to  the  register  and  receiver  Leadville^  Oolo.^ 

December  20, 1882. 

Gentlemen:  I  have  considered  the  motion  filed  by  J.  i^T.  Stephens, 
B.  S.  Street,  S.  H.  Butherford,  and  A.  F.  Chandler  asking  the  dismissal 
of  the  adverse  claim  of  Adam  Ovens,  John  McGomb,  Thomas  Ovens 
and  others,  against  the  application  for  patent  to  the  Steel  Spring  lode 
mining  claim  in  the  California  mining  district.  Lake  County,  Colorado. 

This  motion  was  forwarded  to  this  office  in  register's  letter  of  the  4th 
of  August,  1881,  but  as  £  could  not  undertake  to  decide  a  question  of 
the  character  presented  in  said  motion  upon  a  mere  ex  parte  statement, 
you  were  directed  in  my  letter  of  the  23d  of  August,  1881,  to  forward 
to  .this  office  all  the  papers  in  the  matter  of  said  application  <Hud  also 
all  the  papers  in  the  matter  of  said  aiiverse  claim,  etc. 

I  have  received  your  reply  of  the  29th  of  August,  1881,  inclosiug  the 
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papers  iu  tbe  matter  of  tb«  Steel  Spring  lode  mining  claim  application 
and  also  the  papers  in  the  matter  of  the  adverse  claim  above  mentioned. 

Tbe  application  for  patent  for  tbe  Steel  Spring  lode  mining  claim,  as 
appears  from  indorsement  tliereon,  was  filed  in  your  office  on  the  11th 
of  March,  1881.  The  applicants  named  therein  are  J.  N.  Stephens,  R. 
S.  Street,  S.  H.  Rutherford,  and  A.  F.  Chandler,  and  said  application 
alleges  that  said  claim  was  located  on  the  2l8t  of  December,  1880.  As 
appears  also  from  a  certified  copy  from  the  record  of  the  location  cer- 
tificate said  Stephens,  Street,  Rutherford,  and  Chandler  located  and 
claimed  1,500  linear  feet  on  the  Steel  Spring  lode  on  the  2l8t  of  De- 
cember, 1880.  This  certificate  is  dated  January  3, 18S1,  and  appears 
to  have  been  recorded  on  the  4th  of  January,  1881. 

The  proof  of  publication  shows  that  the  notice  of  application  for 
patent  was  published  in  the  Daily  Chronicle  at  Leadville,  from  the  11th 
of  March,  1881,  to  the  10th  of  May,  1881. 

The  protest  and  adverse  claim  of  said  Adam  Ovens,  John  McComb, 
Thomas  Ovens  and  others,  against  said  application  for  patent,  as 
appears  from  register's  indorsement  on  said  adverse  claim,  was  filed  iu 
your  office  on  the  9th  of  May,  1881,  before  the  expiration  of  the  sixty 
days  of  publication.  Said  adverse  claim  is  sworn  to  by  Adam  Ovens 
only,  and  sets  forth  that  it  is  made  on  behalf  of  himself  and  his  '^  co- 
owners,  John  McComb,  Thomas  Ovens,  Daniel  O'Donnell,  and  Barney 
McMahon,  citizens  of  the  United  States." 

Attached  to  said  adverse  claim  and  protest  is  a  certified  copy  from 
the  record  of  location  certificate  dated  April  22, 1881,  showing  a  loca- 
tion by  parties  named  in  said  adverse  claim  on  the  21st  day  of  April, 
1881,  of  1,600  linear  feet  on  the  Parnell  lode.  This  certificate  appears 
to  have  been  filed  for  record  on  the  27th  of  April,  1881.  Said  adverse 
claimants  have  also  filed  a  plat,  and  attached  thereto  a  certificate  of 
Jesse  F.  McDonald,  United  States  deputy  mineral  surveyor,  showing 
the  *' conflict  claimed  to  exist  between  the  Steel  Spring  lode  survey, 
Ko.  1461,  and  the  Parnell  lode,  as  actuallj"  surveyed'^  bj'  said  McDonald, 
who  also  certifies  ^<that  the  value  of  the  labor  and  improvements  on  the 
Parnell  lode  made  by  the  adverse  claimant  or  his  grantors  is  not  less 
than  $500." 

Adverse  claimants  inter  alia  allege  that  the  surface  ground  and  veins 
and  lodes  contained  therein,  as  set  forth  and  described  in  the  plat  and 
field  notes  of  said  J.  N.  Stephens  and  his  co-claimants,  or  a  great  por- 
tion thereof,  are  not  the  property  of  the  said  Stephens  and  his  co-claim- 
ants, '^  neither  are  they  entitled  to  hold  the  same  under  or  by  virtue  of 
the  local  laws,  rules,  and  customs  of  miners  in  the  California  mining 
district,  the  laws  of  the  State  of  Colorado  or  the  laws  of  the  United 
States;"  that  a  portion  of  the  premises  described  in  said  plat  and  the 
notice  of  said  Stephens  et  aL,  and  claimed  by  them  as  the  Steel  Spring 
lode,  '<  is  claimed  adversely  and  is  owned  by "  protestant  and  his  co. 
owners  as  the  Parnell  lode  or  deposit,  "  and  is  in  fact  a  portion  of  the 
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miuing  claim  and  premises  claimed  and  owned  by  "  said  protestants  as 
the  Parnell  lode;  that  protestant  and  his  co  owners  are  the  owners  by 
location  and  discovery  of,  and  are  in  the  possession  of  the  Parnell  lode 

Said  adverse  claimants  then  allege  specifically,  <Hhat  on  the  first  day 
of  Aprils  A.  D.  1881,  John  McCombe,  Thomas  Ovens,  Daniel  O'Donnell, 
Barney  McMahon,  and  this  protestant,  each  and  all  of  them  being  citi- 
zens of  the  United  States,  entered  upon  and  explored  the  premises  dis- 
covered and  located  the  said  lode  or  deposit  as  a  mining  claim,"  etc., 
and  then  allege  that  locators  and  their  grantees  have  in  all  respects 
complied  with  every  castom,  rnle,  regulation,  and  requirement  of  the 
mining  laws,  and  thereby  became,  and  are,  the  owners  of  said  lode, 
except  as  against  the  United  States  and  the  rightful  possessors  of  said 
mining  claim  and  premises,  etc 

J.  N.  Stephens  et  alj  in  their  said  motion  of  August  4, 1881,  which  is 
now  under  consideration,  ask  a  dismissal  of  said  adverse  claim  of  said 
Ovens  et  al.,  made  against  said  application  for  patent,  upon  the  follow- 
ing ground,  viz,  '^  because  said  pretended  Parnell  mining  claim  was 
located  after  said  application  far  said  patent  was''  made ;  and  in  support 
of  said  motion  reference  is  made  to  certain  decisions  of  this  office  which, 
it  is  claimed,  *'  show  that  said  location  of  said  McComb  and  others  is 
void,  so  far  as  it  conflicts  with  or  includes  any  part  of  said  Steel  Spring 
lode  mining  claim." 

Upon  examination,  I  do  not  think  that  the  decisions  referred  to  are 
applicable  to  the  state  of  facts  existing  in  the  case  under  consideration. 

Section  2326,  Bev.  Stat.,  provides  that — 

Where  an  adverse  claim  is  filed  during  the  period  of  publication, 
it  shall  be  upon  oath  of  the  person  or  persons  making  the  same,  and 
shall  show  the  nature,  boundaries,  and  extent  of  such  adverse  claim, 
and  all  proceedings  except  the  publication  of  notice  and  making  and 
filing  of  the  affidavit  thereof  shall  be  stayed  until  the  controversy  shall 
have  been  settled  or  decided  by  a  court  of  competent  jurisdiction  or 
the  adverse  claim  waived. 

Said  section  further  declares  that — 

It  shall  be  the  duty  of  the  adverse  claimant,  within  thirty  days  after 
filing  his  claim,  to  commence  proceedings  in  a  court  of  competent  juris- 
diction, to  determine  the  question  of  the  right  of  possession  and  prose- 
cute the  same  witb  reasonable  diligence  to  final  judgment,  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim. 

With  the  papers  in  the  case  you  also  sent  up  the  certificate  dated 
the  31st  of  May,  1881,  of  the  clerk  of  the  district  court  of  the  fifth  judi- 
cial district  of  the  State  of  Colorado,  in  and  for  the  county  of  Lake. 
As  appears  by  said  certificate,  Barney  McMahon,  John  McComb,  Thomas 
Ovens,  Daniel  O-Donnell,  and  Adam  Ovens  did  on  the  3l8t  day  of  May, 
1881,  institute  in  said  court  their  action  in  support  of  their  adverse 
claim  as  owners  of  the  Parnell  lode  or  mining  claim  against  B.  S.  Street, 
S.  H.  Butherford,  A.  F.  Chandler,  and  J,  K  Stephens,  "  defendants,  as 
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claimants  and  applicants  for  a  patent  for  the  Steel  Spring  lode  "  mining 
claim. 

The  adverse  claim  of  Adam  Ovens  et  al.  was  filed  npon  oath  and 
shows  the  <^  nature"  of  the  claim  to  be  by  location,  and  alleges  that  the 
locators  and  their  ^rrantees  have  in  all  respects  complied  with  the  law. 
Tbe  '^  extent"  and  ^^  bonndaries"  of  the  claim  are  also  shown.  In  these 
respects  adverse  claimants  appear  to  have  complied  with  the  require- 
ments of  the  law.  Although  they  allege  a  location  on  the  Ist  of  Apnl, 
1881,  they  also  allege  that  the  surface  ground  and  veins  and  lodes 
therein  contained,  as  set  forth  and  described  in  the  plat  and  field-notes 
of  said  J.  N.  Stephens  and  co-claimants,  or  a  great  portion  thereof,  are 
not  the  property  of  said  Stephens  and  his  co-claimantSy  and  that  they  are 
not  entitled  to  hold  the  same  under  or  by  virtue  of  the  local  laws  or  the 
laws  of  the  United  States,  and  that  a  portion  of  the  premises  described 
in  said  plat  and  notice  of  said  Stephens  et  al.  is  claimed  and  owned  by 
protestants  as  the  Parnell  lode,  etc.  It  thus  appears  that  adverse 
claimants  filed  their  claim  under  oath  daring  the  period  of  publication, 
showing  the  origin  of  their  title  as  well  as  the  nature,  bonndaries,  and 
extent  of  their  claim,  and  that  they  also,  '*  within  thirty  days  after 
filing  "  their  said  claim,  instituted  an  action  in  the  district  court  of  the 
fifth  judicial  district  of  the  State  of  Colorado,  in  support  of  their  said 
adverse  claim.  It  is  not  shown  that  said  suit  has  been  settled  or  de- 
cided by  the  court,  nor  is  it  shown  that  said  adverse  claim  has  been 
waived. 

The  only  question  that  can  arise  npon  this  state  of  facts  is  whether 
the  adverse  claimants  have  complied  with  the  terms  of  the  statute  above 
mentioned,  so  as  to  bring  their  case  within  it.  In  my  opinion,  the  ad- 
verse claimants  in  this  case  have  shown  such  a  compliance. 

I  am  asked,  however,  in  the  motion  under  consideration,  to  dismiss 
said  adverse  claim  <^  because  said  pretended  Parnell  mining  claim  was 
located  after"  the  application  for  patent  was  made.  This  objection  goes 
directly  to  the  merits  of  the  case,  and  not  to  the  form  in  which  the  claim 
is  presented.  Whether  said  adverse  claimants  will  be  able,  in  court,  to 
show  a  better  right  to  land  in  dispute,  this  office  can  not  undertake  to 
decide;  nor,  referring  to  adverse  claimants'  location  of  April,  1881,  can 
I  undertake  to  say  that  adverse  claimants  have  selected  or  will  select 
this  location  as  the  only  ground  upon  which  to  rest  their  claim  to  the 
land  in  dispute,  these  being  matters  over  which  I  have  no  jurisdiction. 
It  is  my  duty,  however,  under  the  law,  to  determine  whether  the  adverse 
claim  is  made  out  in  due  form,  or  properly  alleged,  and  this  I  have  done. 
Beyond  the  ascertainment  of  this  fact  it  is  not  necessary  for  me  to  go, 
nor  is  it  necessary  in  the  discharge  of  my  duty  under  the  statute  to 
enter  upon  a  discussion  as  to  what  may  or  may  not  be  the  final  action 
of  the  court  upon  the  adverse  claim  presented. 

As  far  as  relates  to  the  land  in  dispute,  the  ex  parte  showing  made 
by  applicants,  in  support  of  their  application,  has  been  brought  in  ques- 
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tion  by  the  allegations,  likewise  under  oath,  made  by  adverse  claimants. 
Thus,  and  in  the  manner  pointed  out  by  the  statute,  has  been  raised  an 
issue  or  "  controversy''  between  the  contesting  parties — applicants  and 
adverse  claimants — as  to  the  land  in  dispute.  Jurisdiction  over  the 
controversy  is  now  either  in  this  office  or  in  the  court  in  which  the  action 
in  support  of  said  adverse  claim  has  already  been  instituted.  In  my 
opinioD,  and  under  the  rulings  of  the  Interior  Department,  this  office 
has  no  jurisdiction  over  the  matter  further  than  above  stated. 

In  the  matter  of  the  protest  of  the  Bodie  Tunnel  and  Mining  Compauy 
vs.  Tioga  Consolidated  Mining  Company,  and  the  Bechtel  Consolidated 
Mining  Company,  the  honorable  Secretary  of  the  Interior,  in  his  de- 
cisions of  the  12ch  of  December  last,  held  as  follows : 

From  the  view,  therefore,  which  I  take  of  the  mining  law,  the  only 
place  in  which  controversies  between  conflicting  mining  claimants  or 
adverse  claimants  can  be  heard  is  in  a  court  of  competent  jurisdiction. 

This  office,  in  considering  the  adverse  claims  filed  against  the  appli- 
cation for  patent  to  the  Valentine  gold  quartz  mine,  in  decision  of  25th 
of  April,  1879,  held : 

I  am  disinclined  to  usurp  questionable  jurisdiction.  I  have  not  the 
proof  before  me  to  enable  me  to  render  a  well-advised  decision  as  to  the 
respective  rights  of  the  parties,  were  my  jurisdiction  unquestionable, 
and  it  is  not  incumbent  on  said  adverse  claimants  to  present  such  proof.  It 
is  their  duty  to  properly  allege  their  adverse  claims.  This  has  been  done, 
and  it  is  not  my  province  to  decide  that  Knight  has  not  rights  which  can 
be  successfully  asserted  in  the  courts. 

And  the  adverse  claim  filed  being  in  "  due  form''  this  office  directed 
a  stay  of  proceedings.    (See  Sickols'  Miniug  Decisions,  page  237.) 

In  the  case  of  the  ''  King  of  the  West  lode  "  in  Utah,  the  honorable 
Secretary  of  the  Interior,  in  his  decision  of  December  26,  1876,  held 
that  the  plain  meaning  of  the  law  is  that — 

All  contests  which  may  arise  in  the  disposal  of  the  mineral  lands  shall 
be  tried  and  determined,  if  tried  at  all,  in  a  court  of  competent  jurisdic- 
tion ;  that  the  adjudication  and  determination  of  that  court  shall  be  final, 
and  a  patent  for  the  tract  in  controversy  shall  issue  to  the  successful 
party  or  parties,  upon  showing  further  compliance  therewith.  It  is 
equally  clear,  I  think,  that  when  the  court  has  acquired  jurisdiction  of 
the  subject-matter  in  controversy  all  other  proceedings,  except  those 
mentioned,  must  be  stayed  until  such  determination  is  made,  if  the  suit 
be  prosecuted  with  reasonable  diligence. 

Eeferring  to  the  objections  urged  against  the  adverse  claim  filed  in 
that  case,  the  Department  in  said  decision  further  held : 

Both  of  these  objections  go  to  the  merits  of  the  case,  and  not  to  the 
form  of  the  claim.  It  is  unquestionably  your  duty,  as  well  as  mine, 
when  an  adverse  claim  is  presented  for  consideration,  to  examine  it,  and 
determine  whether  the  claimant  has  substantially  set  forth,  under  oath, 
it8  nature,  boundaries,  and  extent:  but  if  a  compliance  with  the  law  is 
shown  in  these  particulars,  and  a  suit  has  been  instituted  to  determine 
the  rights  of  the  parties,  I  am  of  the  opinion  that  we  can  proceed  no 
farther  with  the  investigation.    It  is  the  duty  of  the  court  in  which  the 
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sait  is  pending  to  determine  all  other  qaestions  relating  to  the  contro- 
versy.   (Sickels'  Mining  Decisions,  p.  297.) 

For  reasons  above  stated  I  must  decline  to  dismiss  the  adverse  claim 
of  Adam  Ovens  et  alj  and  the  said  motion  of  J.  K  Stephens  et  aLj  is 
hereby  overruled. 

Give  due  notice  of  this  decision  to  all  parties  in  interest. 


PBIOB  APPLICATION^CEOSS- ADVERSE  CLAIMS  AND  SUITS. 

2.  Gbeat  Eastern  Minino  Company  v.  Esmeralda  MiNiNa  Com- 
pany. 

An  application  for  patent  is  an  appropriation  of  the  groan d  embraced  theieiiif  and 
parties  who  have  filed  an  adverse  claim  against  an  application  cannot  file  an 
application  for  the  same  ground,  or  any  part  of  it,  while  the  controyeny  if 
pending. 

Acting  Secretary  Joslyn  to  Ooynmissioner  McFarlaridy  July  27, 1883. 

Sib:  I  have  examined  the  case  of  the  Great  Eastern  Mining  Com- 
pany upon  the  Flora  Bell  Lode  v.  The  Esmeralda  Mining  Company  upon 
the  Elkhom  and  Fenian  lodes,  Dead  wood,  Dak.,  on  appeal  from  yoar 
decision  of  July  11, 1882,  holding  that  the  application  of  the  Esmeralda 
Company  must  be  dismissed  as  to  the  area  in  conflict. 

August  25, 1880,  the  Great  Eastern  Company  filed  application  for 
patent  to  the  Flora  Bell  lode.  During  the  period  of  publication  of  notice 
the  Esmeralda  Company  filed  against  said  application  two  adverse 
claims  for  a  portion  of  the  ground  so  applied  for  by  the  Great  Eastern 
Company,  one  of  said  adverse  claims  being  for  ground  claimed  under 
the  name  of  the  Elkhorn  lode,  and  the  other  for  ground  claimed  under 
the  name  of  the  Segregated  Fenian  lode.  On  each  of  said  adverse 
claims  suit  was  duly  commenced  within  thirty  days  allowed  for  that 
purpose.  February  25, 1881,  the  Esmeralda  Company  filed  at  the  local 
office  an  application  for  the  said  Segregated  Fenian  lode^  embracing, 
with  other  ground,  a  i>ortion  of  the  same  ground  previously  applied  for 
by  the  Great  Eastern.  And  March  23  of  the  same  year  said  Esmeralda 
Company  filed  an  application  for  the  Elkhorn  lode,  which  also  embraced, 
with  other  ground,  a  part  of  the  ground  applied  for  by  said  Great 
Eastern.  At  the  time  these  applications  of  the  Esmeralda  were  received 
at  the  local  office  the  application  of  the  Great  Eastern  and  the  two  ad- 
verse claims  made  by  the  Esmeralda  were  all  pending.  During  the 
period  of  publication  of  the  Segregated  Fenian  and  Elkhorn,  the  Great 
l']a8teru  filed  cross-adverse  claims  and  duly  commenced  suits  thereon. 

This  statement  of  facts  presents  the  question  whether  it  was  error  for 
the  register  and  receiver  to  entertain  the  applications  of  the  Esmeralda 
Company  of  February  25  and  March  23  for  portions  of  the  same  ground 
applied  for  by  the  Great  Eastern. 
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.  The  Esmeralda  had  already  adversed  the  claim  made  by  the  Great 
Eastern  to  the  identical  ground  embraced  in  such  applications,  and 
suits  had  been  commenced  and  issue  joined  as  to  the  rights  of  the  re- 
spective  parties  to  said  ground.  Such  suits  are  still  pending,  so  far  as 
this  Department  is  advised.  The  trial  of  those  suits  will  determine  all 
the  rights  of  the  parties  to  the  property  in  contention. 

The  receiving  of  the  applications  of  the  Esmeralda  led  to  the  counter 
adverse  claims  made  by  the  Great  Eastern  and  to  the  suits  begun  in 
consequence  thereof.  These  proceedings  were  not  necessary  to  a  set- 
tlement of  the  controversy.  They  engendered  a  multiplicity  of  suits — 
an  evil  always  to  be  discountenanced,  and  which  modern  legislation 
especially  has  been  anxious  to  prevent. 

Section  2326  of  the  Eevised  Statutes  provides  that  when  an  adverse 
claim  is  filed  during  the  period  of  publication,  ''all  proceedings  except 
the  publication  of  notice  and  making  and  filing  of  the  affidavit  thereof 
shall  be  stayed  until  the  controversy  shall  have  been  settled  by  a  court 
of  competent  jurisdiction,  or  the  adverse  claim  waived." 

The  subject-matter  of  the  controversy  having  been  transferred,  by  the 
provisions  of  the  statute,  to  a  court  of  competent  jurisdiction,  all  further 
proceedings  in  the  Land  Office  between  the  same  parties  affecting  the 
property  in  dispute  were  stayed,  with  the  single  exception  of  the  pub- 
lication of  notice  (already  commenced),  and  making  and  filing  x>roof 
thereof.  This  prohibition  extended  to  thereceiving  and  filing  of  the  new 
applications  for  the  land  in  conflict  until  the  controversy  was-settled 
by  the  court. 

The  Esmeralda  Company,  under  the  statute,  was  to  assert  its  claim 
to  the  property,  not  by  filing  applications  therefor,  but  by  flUng  a  claim 
adverse  to  the  application  already  made,  and  commencing  a  suit  thereon 
within  the  statutory  period. 

The  claim  that  the  General  Land  Office  haa  lost  jurisdiction  because 
adverse  claims  were  made  and  suits  commenced  under  the  last  applica- 
tions received  at  the  local  office,  is  not  well  taken.  Such  proceedings 
do  not  prevent  the  Land  Department  from  deciding  the  question  of  the 
regularity  of  the  action  of  the  local  office  in  receiving  the  applications 
and  dismissing  from  the  record  papers  improperly  placed  in  its  files. 

I  affirm  your  decision,  and  return  the  papers  submitted  with  your 
letter  of  October  14, 1882. 
4631  L  o 45 
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application  upon  judgment. 
3.  Albert  F.  Harsh. 

An  applioatioQ  by  an  adverse  claimant  for  the  groand  in  conflict,  after  jadgment  in 
his  favor,  mast  be  accompanied  by  an  official  plat  and  field-notes  of  the  land  ap- 
plied for,  with  a  certificate  of  $500  worth  of  improvement  thereon. 

Commissioner  McFarland  to  the  surveyor-general  at  Denver^  Colo.j  Juh/ 

27, 1883. 

Sir  :  Mineral  entry  No.  1327,  Leadville  series,  made  October  20, 1882, 
by  Albert  F.  Harsh  et  al.  for  the  A.  Y.  lode,  comes  under  the  provisions 
of  section  2326,  Bev.  Stat.,  the  claimants  paying  for  and  entering  land 
awarded  to  them  by  judgment  of  the  district  court  of  the  fifth  judidal 
district  of  Colorado,  said  judgment  having  been  rendered  in  a  suit 
brought  by  these  applicants  for  patent  on  an  adverse  claim  filed  by 
them  against  the  applicants  for  patent  for  the  Ocean  Wave  lode. 

Said  section  2326  provides  that  after  judgment  shall  have  been  ren- 
dered, the  party  entitled  to  the  possession  of  the  claim  may  file  a  certi- 
fied copy  of  the  judgment  roll  with  the  register  of  the  land  office,  to- 
gether with  the  certificate  of  the  surveyor-general^  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements  made  thereon  and 
the  description  required  in  other  caseSj  &c. 

This  Office  is  of  the  opinion  that  the  words  '*  and  the  description  re 
quired  in  other  cases"  contemplate  a  plat  and  field-notes  of  survey,  prop- 
erly made  and  approved  by  the  surveyor-general,  as  required  in  lode 
applications  for  patent.  I  therefore  herewith  inclose  the  certified  copy 
of  said  judgment  roll  awarding  the  land  to  these  claimants,  and  you 
(<rill  construct  therefrom  a  plat  and  descriptive  field-notes,  making  said 
judgment  the  basis  therefor. 

As  soon  as  completed  you  will  forward  the  plat  and  field-notes  to  this 
Office,  returning  therewith  the  copy  of  the  judgment. 

An  additional  certificate  of  $500,  in  labor  and  improvements,  will 
also  be  required. 


defective  adverse  claim— suit  pending. 
4.  Samuel  McMaster. 

Althongh  the  adverse  claim  was  dismissed  hecaase  sworn  to  by  an  attorney  instead 
of  an  adverse  claimant,  and  saoh  action  hecame  final  hy  failure  to  appeal,  nev- 
ertheless, suit  having  been  commenced  thereon  in  the  courts  within  thirty  days 
from  filing,  the  Department  will  suspend  action  until  such  suit  is  terminated. 

Secretary  Teller  to  Commissioner  McFarland j  December  7, 1883. 

Sir  :  I  have  considered  the  appeal  of  Samuel  McMaster  from  your 
decision  of  March  19, 1883,  in  the  matter  of  the  Lincoln  Quartz  Mine, 
No.  132,  in  the  Deadwood,  Dak.,  land  district. 
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It  appears  that  McMaster  filed  an  application  for  patent  for  this  mine 
October  30, 1878,  and  that  December  30  following,  during  the  period  of 
McMaster's  publication,  George  Brettell,  as  attorney  for  F.  S.  and  A. 
L.  Brettell,  filed  an  adverse  claim  for  the  Greenback  lode,  sworn  to  by 
himself,  and  that  suit  was  commenced  thereon  January  27, 1879.  On 
February  26, 1880,  you  dismissed  the  adverse  claim  for  the  reason  that 
it  was  not  sworn  to  by  either  of  the  claimants,  but  by  their  attorney. 
No  appeal  was  taken  from  this  dismissal. 

March  30, 1880,  McMaster  filed  in  your  office  a  certificate  of  the  clerk 
of  the  court  that  no  suit  was  pending  involving  title  to  any  part  of  the 
Lincoln  claim,  except  the  one  brought  by  A.  L.  and  F.  S.  Brettell,  as 
owners  of  the  Greenback  lode,  against  him  as  owner  of  the  Lincoln 
claim. 

On  these  facts  you  held  it  would  be  improper  for  you  to  issue  patent 
to  McMaster  pending  suit  in  a  court  of  competent  jurisdiction  involv- 
ing the  possessory  title  to  a  large  portion  of  the  Lincoln  claim  until  he 
filed  in  your  office  a  certificate  from  the  clerk  of  the  court  that  the  suit 
had  been  dismissed,  or  had  been  decided  in  his  favor.  Although  sec- 
tion 2326  of  the  Bevised  Statutes  requires  that  '^  an  adverse  claim  shall 
be  upon  oath  of  the  person  or  persons  making  the  same,"  and  the  pres- 
ent claim  was  filed  upon  the  oath  of  their  attorney  only,  and  although 
your  decision  dismissing  the  adverse  claim  became  final  against  such 
claimants  for  want  of  appeal  so  far  as  respects  proceedings  in  the  Laud 
Department,  I  am  of  the  opinion  that  the  claim  having  acquired  a 
status  in  the  courts,  the  question  of  its  regularity  and  validity  should 
be  left  to  the  judgment  of  the  court,  and  that  pending  the  proceeding 
this  Department  should  take  no  action  therein. 

Your  decision  is  affirmed,  and  the  papers  transmitted  with  your  let- 
ter of  May  23, 1883,  are  herewith  returned. 


FAILURE  TO  BRING  8VIT— PUBLICATION— OIL-BE ARIHG  LANDS. 

m 

5.  DOWmST  V.  BOGEBS. 

Where  suit  is  not  commenced  within  thirty  days  after  filing  an  adverse  claim,  as  re- 
quired by  statute,  it  mast  be  held  that  no  adverse  claim  exists.* 

A  slight  misdesoription  in  the  published  notice  held  insufficient  to  defeat  the  regu- 
larity of  the  proceedings. 

Secretary  Teller  to  Commissioner  MoFarlandy  December  8, 1883. 

Sib  :  I  have  considered  the  case  of  Stephen  W.  Downey  v.  Samuel  E. 
Bogers,  applicant  for  patent  for  the  Washington,  Adams,  Jefferson,  and 
Madison  oil  claims,  in  the  Cheyenne,  Wyo.,  land  district. 

This  application  was  filed  February  22, 1882,  aud  during  the  period 
of  its  publication,  to  wit,  April  22,  Downey  filed  ah  adverse  claim,  al- 

*  It  does  not  appear  that  a  suit  in  court  was  ever  commenced  in  this  case. 
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legiDg  prior  ownership  aud  possession  of  the  land  involved.  Se  was 
notified  of  his  dnty  to  commence  the  action  required  by  law  within  tbAig 
days  after  such  filing,  which  he  did  not  do ;  but  alleges  in  excuse,  that 
May  18,  his  attorney  transmitted  by  mail,  by  registered  letter,  to  the 
clerk  of  the  proper  court,  all  the  papers  necessary  for  bringing  such 
action  (with  the  proper  fees  therefor),  with  directions  to  the  clerk  to 
commence  the  same  without  delay ;  that  this  letter  was  received  by  the 
clerk  on  the  following  day,  but  that  the  return  registry  receipt  was  not 
received  until  the  28th  ;  that  the  attorney  telegraphed  to  the  derk  on 
the  22d  to  ascertain  if  he  had  commenced  the  action,  to  which  he  re- 
ceived no  reply,  and  that  the  reason  suit  was  not  commenced  within  the 
required  time  was  because  both  the  clerk  and  his  deputy  were  absent 
from  their  office  on  May  18, 19,  20,  21,  and  22. 

The  time  within  which  such  action  must  be  commenced  is  limited  by 
section  2326  of  the  Bevised  Statutes,  and  neither  your  office  nor  this 
Department  have  authority  to  waive  the  requirement.  !Nor  is  it  the 
duty  of  the  clerk  of  the  court  to  commence  an  action  under  this  section 
further  than  to  file  in  his  office  such  papers  as  he  may  receive  for  that 
purpose. 

When  this  is  done,  all  further  proceedings  must  be  performed  by  the 
adverse  claimant.  If  he  trusts  the  clerk  to  perform  the  duties  incumbent 
upon  himself,  avoiding  his  personal  attention,  and  no  action  is  brought^, 
or  if  failure  results  from  nonreception  of  letters  sent  by  mail  when  he 
might  personally  have  directed  and  overseen  the  matter,  or  if  he  chooses 
to  delay  actk)n  until  the  la«t  few  days  of  the  time  required  for  bringing 
suit  so  that  the  failure  thence  results,  the  laches  are  his  own,  and  he 
must  sufier  the  consequences. 

The  statute  affords  no  relief  to  Downey  for  the  failure  to  commence 
this  action  within  the  required  time,  and  hence  it  must  be  held,  under 
section  2325,  "  that  no  adverse  claim  exists.'' 

But  Downey  protests  that  Bogers'  publication  was  defective  and 
therefore  so  far  fatal  as  to  require  a  new  publication,  in  that  the  last 
course  and  distance  of  the  survey  to  inclose  the  tracts  is  made  to  run 
east  instead  of  west.  An  inspection  of  the  survey  shows  undoubted 
error  in  this  description,  but  Do.wney  was  not  misled  therebj'^,  nor  did 
he  lose  any  right,  and  I  concur  with  you  in  the  opinion  that  the  objec- 
tion is  not  of  sufficient  merit  to  defeat  the  regularity  of  the  proceeding. 

You  however  reject  the  application  of  Bogers  because  it  embraces 
four  separate  locations  of  one  hundred  and  sixty  acres  each,  aggregat- 
ing six  hundred  and  forty  acres,  whereas  your  Circular  Instructions  of 
September  22  and  December  7, 1882,  forbid  an  application  for  patent 
to  a  placer  claim  by  an  association  of  persons  for  more  than  160  acres, 
and  provide  that  no  application  shall  embrace  more  than  one  location, 
and  that  applications  then  on  file,  whether  published  or  not,  must  con- 
form to  these  regulations. 

My  letter  of  January  30, 1883,  (Copp.  Feb.,  1883),  considered  the  in- 
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'^  stractions  of  September  22,  and  December  7, 1882,  in  reference  to  lands 

containing  deposits  of  borax,  soda,  alum,  &c.,  and  held  that  their  ap- 
plication to  such  lands  would  result  in  the  exclusion  of  the  lands  from 
sale.  I  therefore  allowed  their  entry  under  the  preceding  regula- 
tions of  October  31, 1881,  in  certain  named  States  and  Territories,  re- 
quiring, however,  an  applicant  for  patent  to  show  affirmatively  that 
the  lands  were  not  valuable  for  any  purpose  other  than  that  for  which 
application  was  made.  Whether  or  not  the  same  ruling  should  apply 
to  oil  lands,  is  an  undetermined  question. 

That  the  facts  ma}'  be  first  ascertained  before  deciding  the  same,  1 
direct  that  you  order  an  investigation  as  to  the  character  and  value  of 
the  lands  in  controversy  and  the  improvements  thereon,  and  that  upon 
report  thereof  you  transmit  the  same  to  this  Department. 


r  OBLIGATION -CONSTRUCTION— PBACTICE^CnoaS  ADVERSE  CLAIMS 

AND  SUITS. 

6.  MiNEE  V.  MAUIOTT  ET  AL. 

Tho  constraotion  of  section  2325,  Reyised  Statates,  which  allows  sixty-three  days 
within  which  to  file  an  adverse  claim  is  erroneons,  and  will  not  he  followed  in 
the  future. 

Until  a  rule  is  changed  it  has  all  the  force  of  law,  and  acts  done  under  it  while  it 
is  in  force  must  be  regarded  as  legal. 

Under  the  circumstances  in  this  case,  cross  adverse  claims  having  been  filed  and  suits 
thereon  commenced  in  court,  further  proceedings  in  the  Department  will  be  sus- 
pended. 

Secretary  Teller  to  Commissioner  McFarlandj  January  4, 1884. 

Sm :  I  have  considered  the  case  of  Charles  K.  Miner,  claimant  of  the 
Spencer  lode  v,  J.  G.  Marriott  etaly  claimants  of  the  Tabor  lode,  on  appeal 
by  the  last  named  party  from  your  decision  of  January  13, 1883. 

These  lodes  are  situated  in  the  Monarch  mining  district,  Chaffee 
County,  Colorado. 

Application  for  the  Tabor  lode  was  made  May  26, 1882,  at  the  Lead- 
ville  land  office. 

Publication  was  commenced  in  the  Colorado  Mining  Ledger,  a  weekly 
paper,  June  1, 1882,  and  continued  till  August  10, 1882. 

Miner,  the  Spencer  lode  claimant,  offered  for  filing  his  protest  and 
adverse  claim  on  the  3d  of  August,  1882.  Said  adverse  was  received 
and  filed  in  the  local  office.  Suit  was  duly  commenced,  and,  it  appears, 
is  now  pending. 

The  Tabor  lode  claimants  averred  that  the  adverse  claim  was  not 
offered  for  filing  within  tlie  time  prescribed  by  law,  i.  6.,  within  the  legal 
jHjriod  of  publication,  and,  therefore,  that  its  acceptance  by  the  local 
office  was  wrong  and  illegal. 

Your  office,  upon  an  examination  of  the  case,  sustained  the  action  of 
the  local  officers,  and  decided  that  the  adverse  claim  filed  with  them 
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August  3, 1882,  was  properly  received,  and  on  this  question  the  case  is 
now  before  me  on  appeal. 

Section  2325  of  the  Eevised  Statutes  requires,  among  other  things, 
newspaper  publication  for  the  period  of  sixty  days  as  notice  of  applica- 
tion for  mineral  patent. 

It  also  provides  that — 

If  no  adverse  claim  shall  have  been  filed  with  the  register  and  receiver 
of  the  proper  land  office  at  the  expiration  of  the  sixty  days  of  publica- 
tion, it  shall  be  assumed  that  the  applicant  is  entitled  to  a  patent,  upon 
the  payment  to  the  proper  officer  of  five  dollars  per  acre,  and  that  no 
adverse  claim  exists. 

Section  2326  prescribes  the  method  of  procedure  "where  an  adverse 
claim  is  filed  during  the  period  of  publication.^' 

For  the  purpose  of  deciding  the  question  raised  by  the  appeal,  it  is 
only  necessary  to  apply  the  provisions  of  law  above  cited  to  the  facts 
relative  to  publication,  as  disclosed  by  the  record. 

These  are  found  to  be  as  follows :  The  first  publication  for  the  Tabor 
lode  was,  as  already  stated,  on  the  1st  of  June,  1882.  The  adverse 
claim  of  Miner  was  filed  on  the  3d  of  August,  1882.  .  Excluding,  in  ac- 
cordance with  a  long-established  rule  of  the  Department,  the  first  day, 
we  find  the  3d  of  August  to  be  the  sixty-third  day  of  publication. 

An  apparently  plain  and  simple  proposition  is  thus  presented  for 
consideration. 

The  law  requires  that  an  adverse,  to  be  effective,  must  be  filed  within 
the  sixty  days  of  publication. 

Miner's  adverse  claim  was  not  filed  until  the  sixty -third  day.  Was 
it  filed  within  the  period  prescribed  by  the  law,  and  has  the  adverse 
claimant  a  legal  status  as  such!  This  would  admit  of  no  discussion 
were  it  not  for  the  following  facts : 

This  Department  has  held  for  a  number  of  years  (certainly  since 
1874)  that  where  publication  is  made  in  a  weekly  newspaper,  ten  inser- 
tions are  essential  in  order  to  show  compliance  with  the  law  requiring 
sixty  days'  publication.  In  such  cases  the  tenth  issue  falls  on  the  sixty- 
third  day  after  the  first.  In  view  of  this  ruling  of  the  Department, 
your  office  in  October,  1879,  promulgated  a  decision  or  order  containing 
the  following :  The  last  or  tenth  insertion  being  essential,  it  follows 
that  adverse  claims  may  be  filed  until  the  expiration  of  the  day  upon 
which  the  last  issue  of  such  weekly  publication  is  made. 

This  rule  has  since  been  followed  by  your  office,  and  you  therefore 
recognize  as  legal  and  valid  the  adverse  claim  of  Miner,  filed  on  the 
day  of  tenth  issue  of  paper  containing  publication,  t.  c,  on  the  sixty- 
third  day.  In  my  opinion  the  practice  of  your  office  referred  to  is  not 
necessary  as  a  logical  result  of  the  rule  requiring  ten  insertions  in  a 
weekly  paper,  nor  is  it  consistent  with  the  law  which  prescribes  the  time 
within  which  an  adverse  claim  may  be  filed. 

Section  2325  of  the  Kevised  Statutes  specifically  fixes  sixty  days  as 
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the  period  of  pabllcation,  and  says  '^  if  no  adverse  claim  sball  Lave  been 
filed  •  •  •  at  the  expiration  of  the  sixty  days  of  publication  it  shall 
be  assumed  that  the  applicant  is  entitled  to  a  patent,"  &c.  The  regula- 
tion requiring  ten  publications  (in  a  weekly  paper),  thus  in  fact  making 
the  period  sixty-three  days  instead  of  sixty,  does  not  alter  the  law  as 
to  sixty  days  for  the  filing  of  an  adverse  claim. 

The  regulation  has  its  reason  in  the  fact  that  in  no  other  way  can  the 
law  requiring  sixty  days'  publication  be  complied  with.  Kine  issues  of  a 
weekly  paper  would  not  cover  the  required  period.  It  is  true  that  the 
tenth  insertion  carries  the  publication  three  days  beyond  the  legally  re- 
quired sixty  days,  yet  for  the  purpose  of  meeting  the  requirement  of 
law  ten  insertions  are  in  fact  necessary,  since  the  continuity  for  sixty 
days  can  be  preserved  only  by  the  tenth  publication,  which  falls  on  the 
sixty-third  day  after  the  first. 

It  is  also  true  that  the  applicant  cannot  proceed  to  complete  his  entry 
until  after  the  tenth  publication,  but  this  is  because  it  is  essential  as 
proof  of  sixty  days'  publication. 

These  reasons  do  not  apply  to  an  adverse  claimant,  and  his  acts  are 
not  controlled  thereby.  He  has  the  plain  letter  of  the  law  for  his 
guide.  His  course  is  clear  and  his  duty  plain.  He  has  sixty  days,  on 
any  one  of  which  he  may  file  his  adverse  claim.  If  he  fails  to  file 
within  the  sixty  days  of  publication  prescribed  by  the  law,  he  is  barred. 
So  far  as  he  is  concerned  the  question  is  one  of  very  simple  compu- 
tation. 

It  would  be  equally  plain  as  to  the  applicant  except  for  the  reasons 
herein  given,  and  which  do  not  control  in  considering  the  rights,  either 
legal  or  equitable,  of  an  adverse  claimant.  You  will  by  circular  letter 
notify  the  local  land  officers  of  the  rule  herein  laid  down,  and  when  it 
shall  have  been  so  promulgated,  require  its  observance. 

So  far  as  the  case  under  consideration  is  concerned,  however,  your 
decision  that  the  adverse  claim  was  properly  received,  and  therefore 
dismissing  the  appeal,  is  affirmed. 

The  rule  of  this  decision  should  not  operate  to  interfere  with  or  take 
away  any  rights  acquired  under  the  law  as  it  has  heretofore  been  con- 
strued by  your  office.  Though  that  construction  is,  in  my  opinion, 
clearly  erroneous,  such  fact  does  not  render  illegal  any  acts  which  have 
been  performed  in  accordance  with  and  pursuant  to  that  construction 
or  interpretation.  Until  a  rule  is  changed  it  has  all  the  force  of  law, 
and  acts  done  under  it  while  it  is  in  force  must  be  regarded  as  legal. 
This  view  will  govern  you  in  the  consideration  of  any  similar  cases 
which  may  arise. 

Since  your  decision  in  the  Spencer  lode  v.  Tabor  lode  case,  and  the 
appeal  therefrom,  to  which  this  decision  thus  far  has  had  sole  reference, 
another  case — that  of  the  Tabor  lode  v.  the  Spencer  lode — has  come 
before  me  on  appeal.  Since  it  involves  the  same  parties,  and  in  part 
the  same  tract,  I  think  the  two  cases  may  properly  be  considered  to- 
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gcther  aud  disposed  of  in  one  decision.  The  appeal  in  the  case  last 
named  is  from  your  decision  of  September  1, 1883,  adverse  to  the  Spencer 
lode  claimants,  and  comes  up  on  facts  substantially  as  follows: 

On  the  29th  of  May,  1883|  Charles  K.  Miner,  the  adverse  claimant  in 
the  case  discussed  in  the  foregoing  pages  hereof,  filed  in  the  local  office 
his  application  for  patent  for  the  Spencer  lode  and  made  the  required 
publication. 

The  Tabor  lode  claimants  moved  to  dismiss  the  Spencer  lode  applica- 
tion on  the  ground  of  conflict  with  their  prior  pending  applioation. 

They  also  duly  filed  protest  and  adverse  claim,  and  commenced  suit, 
which  is  now  pending.  Upon  an  examination  of  the  case,  yon  dismissed 
the  Spencer  lode  application,  because  it  embraced  land  previously  ap- 
plied for,  and  in  regard  to  which  a  contest  is  at  present  pending  both 
in  the  courts  and  before  this  Department. 

On  appeal  from  your  decision,  it  is  urged  in  behalf  of  the  Spencer 
lode  applicants  that,  (1)  pending  the  suit  in  the  courts,  you  had  no  juris- 
diction, and  therefore  erred  in  dismissing  his  application ;  and  (2)  if  it 
be  held  that  you  have  jurisdiction  pending  the  suit,  your  action  dis- 
missing the  application  was,  certainly  erroneous  as  to  that  portion  of 
the  Spencer  lode  not  in  confiict  with  the  Tabor  lode. 

In  view  of  the  fact  that  suits  are  pending  in  both  cases,  to  wit, 
Spencer  lode  v.  Tabor  lode  and  Tabor  lode  v,  Spencer  lode,  I  am  of  the 
opinion  that  the  questions  involved  may  very  properly  be  held  in  abey- 
ance until  a  final  determination  of  said  suits,  or  at  least  of  one  of  them. 

I  therefore  vacate  your  decision  tlismissing  the  Spencer  lode  applica- 
tion, without  prejudice  to  either  party  and  without  decision  on  the 
merits,  pending  the  finding  by  the  courts. 

1  return  herewith  the  papers  transmitted  with  your  letter  of  June  4 
and  November  27, 1883. 


m.— AORICVLTU&AL  COnTEST. 

homestead  entry— hearing^coksteuctiok. 

Hooper  v.  Ferguson. 

A  mineral  application  for  land  designatod  as  agrioaltoral  and  opvered  by  a  home- 
stead entry  mnst  n^t  be  received  until  after  a  hearing  determining  its  mineral 
character. 

Altnongh  the  application  in  questien  was  received  contrary  to  the  above  rule,  it  will 
not  be  held  for  cancellation,  but  both  claims  wiU  be  suspended  until  afler  a 
hearing,  at  which  the  burden  of  proof  shall  be  upon  the  mineral  claimant. 

Tho  report  of  the  surveyor-general,  acting  under  instructions  from  the  Commissioner, 
was  a  sufficient  designation  of  the  land  as  agricultural  under  the  act  of  July  Sfi, 
ISCG  (section  2342,  Rev.  Stat.). 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  August  3, 1883. 

Sir:  I  have  considered  the  case  of  William  Hooper  r.  J.  B.  Fergu- 
son, involving  a  portion  of  the  SW.  J  of  Sec.  8,  T.  22  N.,  B.  3  E.,  Marys- 
ville,  Cal.,  on  appeal  by  Hooper  from  your  decision  of  August  4, 1882. 
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Said  qnarter  section  was  covered  oy  Ferguson's  homestead  entry,  No. 
2950,  of  March  2,  1880,  and  on  April  16, 1881,  Hooper  filed  mineral  ap- 
"plication  No.  198  covering  ninety  acres  of  it.  On  appeal  by  Ferguson 
you  decided  that  since  the  tract  had  been  so  returned  by  the  surveyor- 
general,  it  was  prima  facie  agricultural  land,  and  that  the  application 
should  not  have  been  received  by  the  local  officers  without  a  hearing 
determining  its  mineral  character;  and  therefore,  and  because  it  im- 
periled the  homestead  entry,  you  held  the  mineral  application  for  can- 
cellation. 

From  this  decision  Hooper  appeals  on  several  grounds,  the  discus- 
sion of  which  is  reserved,  except  in  the  following  instances. 

He  alleges,  in  the  first  place,  that  Ferguson's  appeal  was  premature 
and  against  a  mere  filing  of  certain  papers,  without  any  decision  by  the 
local  officers  affecting  his  rights,  and  that  therefore  you  were  without 
jurisdiction  over  it.  But  it  is  plain  that  this  view  overlooks  the  sig- 
nificance of  the  action  taken  by  the  local  officers.  On  the  public  records 
the  tract  in  contest  appeared  as  covered  by  a  homestead  entry  at  date 
of  filing  the  mineral  application,  and,  under  well-settled  rules,  such 
entry  was  a  reservation  of  it  from  further  entry  until  after  the  hearing 
above  referred  to.  The  <'UM;eptance  and  filing  of  the  mineral  application 
was  the  basis  of  the  entry  provided  for  in  section  2329  Bev.  Stat. ;  and 
it  accordingly  follows  that  the  action  appealed  from,  which  permitted 
the  filing  without  the  required  hearing,  was  equivalent  to  a  decision 
that  the  land  was  open  to  placer  entry  and  that  without  competent  evi- 
dence. Ferguson's  homestead  claim,  carefully  guarded  by  section  2330 
Eev.  Stat,  was  thereby  impaired,  and  it  was  eminently  proper  that  he 
should  appeal ;  alleging,  as  he  did,  that  such  facts  and  matters  as  were 
necessary  to  justify  the  action  of  the  local  officers  were  not  in  evidence, 
you  had  fhll  appellate  jurisdiction  over  it.  In  my  judgment  the  excep- 
tion is  not  well  taken. 

Appellant  further  alleges  that  it  was  error  to  hold  the  tract  in  con- 
test BA  prima  faeie  agricultural  upon  the  report  of  the  surveyor-general, 
for  the  reason  that  lands  in  the  mineral  belt  of  California  are  prima 
fade  mineral,  and  that  said  tract,  being  in  said  belt,  ha^  not  been  desig- 
nated and  set  apart  as  agricultural  by  the  Secretary  of  the  Interior,  as 
required  by  section  11  of  the  act  of  July  26, 1866  (section  2342  Bev. 
Stat.).  The  exception  is  not  well  taken.  By  circular  of  January  14, 
1867  (Gopp's  Mining  Decisions,  245),  the  Commissioner  of  the  General 
Land  Office,  for  the  purpose  of  enabling  the  Department  to  give  effect 
to  said  section,  directed  surveyors  to  describe  on  their  field  notes,  and 
to  designate  on  the  township  plats,  such  lands  as  were  clearly  agricul- 
tural 5  and  by  circular  of  May  16, 1868  (Ibid.j  249),  for  the  express  pur- 
pose of  giving  effect  to  said  section,  he  directed  that,  after  the  filing  of 
said  plats,  '^  the  tracts  designated  < agricultural  lands'  may  be  filed  upon 
under  the  homestead  laws."  •  This  order,  if  not  directly  authorized  or 
approved  by  the  head  of  the  Department,  was  subsequently  ratified  in 


714  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

Duinerous  cases,  and  in  fact  it  was,  in  contemplation  of  law,  the  ordei 
of  the  Secretary  of  the  Interior,  upon  the  principle  underlying  the  rale 
laid  down  in  Wolsey  v.  Chapman  (91  U.  S„  709),  that  "  the  acts  of  th^ 
heads  of  Departments,  within  the  scope  of  their  powers,  are  in  law  the 
acts  of  the  President.''  Under  said  order  the  United  States  surveyor 
designated  as  agricultural  T.  22  N.,  B.  3  E.,  and  thereafter  it  was  open 
to  pre-emption  and  homestead  entry.  Subsequently,  and  with  a  view 
to  a  more  accurate  determination  of  the  character  of  the  land,  said 
township,  among  others,  was  withdrawn  from  disposal  as  agricultural 
land  by  letter  of  January  22, 1872,  to  the  local  officers  at  Marysville, 
Cal.  (Oopp's  Mining  Decisions,  304),  which  withdrawal  was  revoked  by 
circular  of  April  22, 1880  (Sickels'  Mining  Laws,  558).  Said  circular 
also  directed  the  local  officers,  when  such  tracts  were  alleged  to  be  min- 
eral, to  hold  a  hearing  for  the  purpose  of  determining  the  facts,  at 
which  the  burden  of  proof  should  rest  on  him  so  alleging,  and  such  has 
been  the  rule  of  the  Department  since.  Wherefore  I  concur  in  your 
opinion  that  the  tract  in  contest  wsls  prima  facie  agricultural,  and  that 
its  mineral  charaqter  could  not  be  duly  ascertained  without  such  hear- 
ing. 

But  with  that  part  of  your  decision  holding  Hooper's  application  for 
cancellation  I  do  not  concur,  for  the  reason  that,  at  this  stage  of  the 
case,  said  cancellation  is  not  necessary  to  the  determination  of  the  re- 
spective rights  of  the  parties.  A  hearing  should  have  been  had  for  the 
ascertainment  of  those  rights  as  aforesaid,  and  I  am  of  opinion  that 
no  violence  will  be  done  to  the  interests  of  either  party  by  holding  it 
now,  pending  which  the  entries  will  remain  suspended.  * 

You  are  therefore  directed  to  order  a  hearing  for  the  purpose  of  de- 
termining the  character  of  the  land  covered  by  Hooper's  claim,  and  ot 
the  alleged  improvements  on  it,  whereat  the  burden  o£  proof  shall  rest 
upon  the  mineral  claimant. 

Your  decision  is  modified  accordingly. 

Herewith  are  returned  the  papers  accompanying  your  letter  of  Octo- 
ber 28, 1882. 


psactice—constbuction—bubden  of  proof— relative  value. 
2.  Caledonia  Mining  Company  v.  Eovosn. 

Bale  of  Practice  No.  ^7  applies  only  where  notice  is  sent  through  the  mails  from  th« 
local  office. 

Where  the  interests  of  the  Government  are  involved,  as  in  a  contest  concerning  the 
character  of  the  land,  and  where  justice  is  facilitated  and  promoted,  the  Depart- 
ment will  consider  an  appeal  from  the  Commissioner's  decision,  although  not  flied 
within  the  time  required  hy  the  Rules  of  Practice. 

A  rehearing  will  not  he  ordered  when  it  appears  that  the  evidence  to  be  ofiared  will 
be  merely  cumulative. 
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Section  3341,  Rev.  Stat.,  applies  to  persons  who  occupied  and  improved  land,  tliereto- 
fore  designated  as  mineral,  prior  to  their  claims  for  it;  section  2342,  Rev.  Stat., 
applies  to  persons  who  make  claims  to  lands  already  set  apart  as  agricultural. 

Section  2342,  Rev,  Stat.,  contemplates  that  the  land  shall  be  ''clearly"  agricnltnral ; 
it  is  prima  facie  so  by  its  return  as  agricultural  by  the  surveyor-general ;  bnt 
said  return  is  subject  to  contest,  wherein  the  burden  of  proof  is  on  the  party  de- 
nying its  correctness,  and  wherein  its  comparative  value  for  mining  or  agricult- 
ture  must  be  shown. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  AttgvM  16, 1883. 

Sir:  I  have  considered  the  case  of  the  Caledoaia  Mining  Company  v. 
John  L.  Bowen,  involving  the  E.  J  of  the  KW.  J  of  the  NE.  J  and  the 
NE.  4  of  the  NE.  J  of  Sec.  34,  T.  16  ]^.,  E.  6  E.,  Marysville,  Cal.,  on  ap- 
peal by  the  mining  company  from  your  decision  of  June  10, 1882,  ad- 
jndging  the  land  to  be  agricultural. 

The  contest  was  initiated  December  31, 1880,  for  the  purpose  of  deter- 
mining the  character  of  said  tract,  which  was  included  in  Eowen's  home- 
stead entry  No.  2837,  of  August  10,  1880,  and  on  which  was  in  part 
located,  October  25, 1880,  a  placer  claim  by  said  company.  Upon  the 
evidence  taken  at  the  hearing  the  local  officers  adjudged  the  land  t^  be 
mineral,  and  your  letter  of  February  23, 1882,  affirmed  their  decision; 
but,  upon  a  review  of  the  case,  you  decided,  June  10, 1882,  that  it  was 
not  shown  that  the  land  is  valuable  for  minerals,  and  revoked  your 
former  decision. 

From  this  decision  the  company  appealed,  and  Bowen  filed  a  motion 
to  dismiss,  on  the  £:round  that  the  appeal  was  not  taken  within  sixty 
days  from  date  of  notice  to  them,  as  required  by  Bule  86  of  the  Eules 
of  Practice.  This  motion  your  office  denied  for  the  reason  that,  as  the 
appeal  was  filed  within  seventy  days  from  date  of  said  notice,  the  case 
fell  within  rule  87* of  the  Bules  of  Practice,  as  construed  by  your  letter 
of  February  10, 1882,  in  the  claim  of  John  H.  Moore  (The  Beporter, 
vol.  1,  No.  11).  The  facts  are  that  the  service  of  notice  of  your  decision 
was  made  June  19, 1882,  on  contestants'  attorney  in  person,  and  ac- 
knowledged by  him  the  same  day,  and  that  the  appeal  was  filed  August 
28, 1882,  or  on  the  seventieth  day  from  date  of  said  service. 

I  do  not  concur  in  your  construction  of  Bule  87,  a  construction  which 
nullifies  rule  86  entirely,  namely,  <<  that  ten  days  are  allowed  as  addi- 
tional time  to  the  sixty  days  for  appeal,  when  notice  of  a  decision  of 
this  office  (the  General  Land  Office)  is  sent  by  mail  to  the  local  officers 
to  be  served  by  them."  Bule  86  was  made  with  full  knowledge  of  the 
fact  that  the  ordinary  method  of  notifying  the  local  officers  of  the  de- 
cisions of  your  office  is  through  the  mails,  and  its  terms,  too  plain  to  be 
misunderstood,  require  the  appeal  to  be  filed  within  sixty  days  after 
service  of  such  notice  on  the  party  in  interest  or  his  attorney. 

Bale  87  allows  ten  days  additional  in  a  single  case,  namely,  ^^  where 
notice  of  the  decision  is  given  through  the  mails  by  the  register  and 
receiver,"  and  it  was  provided  for  the  reason  that  the  date  of  reception 
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of  a  notice  sent  by  mail  cannot  be  determined  witli  the  exactness  re- 
quired by  Rule  8C.  It  therefore  has  no  application  to  the  case  of  a  per- 
sonal service  where  the  date  of  such  service  is  exactly  determined. 

1  concur,  however,  in  the  denial  of  the  motion  to  dismiss,  for  the  rea- 
son that  the  aforesaid  rules  were  devised  for  cases  of  contest  between 
claimants,  where  the  only  question  involved  is.  Which  party  has  the 
better  riglit  of  entry  t  and  not  for  cases  where  the  interests  of  the  Gov- 
ernment are  also  involved,  and  the  antecedent  question  is,  Has  either 
party  right  of  entry  !  It  is  fitting  that  contests  of  the  former  class 
should  be  governed  by  definite  rules,  and  that  a  party's  rights  should 
depend  upon  a  strict  observance  of  them  ;  but  it  is  not  proper  that  tlie 
interests  of  the  Government  should  be  jeopardized  by  such  unyielding 
rules,  to  the  exclusion  of  the  plain  requirements  of  the  statutes.  In 
the  case  at  bar  the  contest  and  the  appeal  present  a  question  which  t^e 
Secretary  of  the  Interior  is  bound  to  decide  under  the  law,  namely, 
What  is  the  character  of  the  land  t  If  mineral,  or  agricultural,  or 
saline,  for  example,  it  may  be  awarded  to  either  or  to  neither  of  the 
contestants. 

Before  discussing  the  case  upon  its  merits,  it  becomes  necessary  to 
advert  to  two  of  the  points  covered  by  your  decision,  which  are  funda- 
mental to  a  correct  adjudication,  namely,  the  particular  statute  govern* 
ing  the  case,  and  the  construction  of  the  rule  relating  to  the  burden  of 
proof. 

It  appears  that  your  decision  of  February  23, 1882,  held  that  ^'  it 
should  be  shown  under  section  2341,  that  the  land  is  properly  agricult- 
ural," and  it  also  appears  that  counsel  for  the  contestee  founds  part  of 
his  argument  on  the  same  section.  It  is  unnecessary  to  discuss  the  force 
and  effect  of  this  section,  and  of  section  2342,  further  than  for  the  pur- 
poses of  this  case,  and  as  they  appear  in  the  naked  text  of  the  Revised 
Statutes,  section  2341  provides  for  a  particular  class  of  persons  and  of 
rights,  namely,  where  homesteads  have  been  made  on  certain  lands 
(described  as  ^^  heretofore  designated  as  mineral  lands,  which  have  been 
excluded  from  survey  and  sale  ")  5  and  where  they  "  have  been  made, 
improved,  and  used  for  agricultural  purposes,"  "  the  owners  of  such 
homesteads  •  •  •  may  avail  themselves  of  the  provisions"  of  the 
homestead  law.  It  is  clear,  therefore,  that  this  section  gave  a  right  of 
homestead  entry  to  persons  who  had  already  occupied  and  improved  a 
tract  of  land,  and  who  had  no  such  right  outside  of  its  pro\isioDS. 
Thus  it  was  applied  in  1877  by  Mr.  Secretary  Schur^  in  the  case  of  Car- 
ron  V,  Curtis,  (Sickels' Mining  Laws,  445),  where  the  contestant  had  re- 
sided upon  and  improved  the  land  in  question  from  the  year  1859 ;  and 
he  observes  that  "  the  provisions  of  the  above  section  "  protected  "the 
rights  of  actn^  settlers  upon  lands  reserved  as  mineral,  which  have 
been  occupied  and  used  for  agricultural  purposes."  And  again,  in  1872, 
in  the  case  of  Smith  v.  Stewart  {Ibidy  443),  it  is  said  that — 

The  object  of  the  tenth  section  (act  of  July  26, 1866,  substantially 
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dentical  with  section  2341.  Ber.  Stat.)  was  to  give  to  persons  who  had 
in  good  faith  made  agricnitural  settlements  on  pnblic  lands  theretofore 
designated  as  mineral,  but  subsequently  determined  to  be  agricultural, 
a  preference,  in  pre-empting  or  entering  the  land  as  homesteads,  over 
those  admitted  to  similar  rights  by  the  eleventh  section  (section  2342, 
Rev.  Stat). 

Consequently  section  2341  does  not  apply  to  Rowen,  who  applied  to 
enter  upon  public  land  to  which  he  had  a  right  of  entry,  and  prior  to 
an  actual  settlement  by  him  and  improvement  of  it.  The  record  shows 
that  ^*  the  land  in  question  was  returned  by  the  surveyor-general  as  ag- 
ricultural;" that  it  ^^  was  suspende^l  as  mineral  by  plat  and  Commis- 
sioner's letter  (N)  of  January  22, 1872,''  and  that  "  the  mineral  suspen- 
sion was  released  by  circular  of  April  27, 1880.''  Howen  made  his  entry 
August  10, 1880,  and  his  case  therefore  falls  within  section  2342,  be- 
cause though  the  land  applied  lor  lay  within  what  is  known  as  the  min- 
eral belt  of  California,  it  had  been  duly  designated  and  set  apart  as  ag- 
ricultural, as  set  forth  in  my  decision  in  the  case  of  Hooper  v.  Ferguson 
of  August  3, 1883. 

In  regard  to  the  burden  of  proof,  it  appears  from  the  terms  of  section 
2342  that  the  Secretary  of  the  Interior  was  authorized  to  designate  and 
8et  apart  such  lands  as  were  "  clearly  agricultural,''  which  lands  were 
thereupon  to  be  open  to  entry  as  other  public  lands ;  wherefrom  it  is 
plain  that  Congress  designed  giving  the  right  of  homestead  entry  only 
in  the  event  that  the  lands  were  clearly  agricultural.  After  said  desig- 
nation they  were  prima  facie  of  that  character,  and  by  existing  rules 
the  burden  of  proof  falls  upon  the  person  traversing  their  prima  facie 
character.  In  the  case  at  bar  the  contestants'  affidavit  alleged  that 
^^  said  land  is  essentially  mineral  land,  and  more  valuable  for  mining  than 
for  agricultural  purposes."  Your  decision  of  June  10, 1 882,  very  properly 
holds  that  ^4t  was  not  incumbent  on  the  homesteader  to  show  the  agri- 
cultural capacity  of  the  land,"  for  the  reason  that  the  presumptions  were 
already  in  his  favor ;  but  it  also  declined  a  consideration  of  much  testi- 
mony offered  by  the  mineral  claimants  to  show  the  non-agricultural 
character  of  the  land,  and  therein  it  overlooked  the  fact  that  it  was  their 
plain  duty  to  prove,  first,  that  the  land  is  not  ** clearly  agricultural;" 
second, that  it  is  '<  valuable  for  minerals;"  and,  third,  that  it  is  ^'more 
valuable  for  mining  than  for  agricultural  purposes."  The  case  upon 
which  your  said  action  is  based  (!N'orth  Leadville  v.  Searl,  Sickels'  Min- 
ing Laws,  349),  is  one  in  which  the  comparative  value  of  the  land  was 
not  involved ;  for,  as  remarked  in  a  similar  case  (Town  Site  v.  Placer, 
Copp's  Mineral  Lands,  251),  ^'  if  the  land  is  mineral  it  was  subject  to  lo- 
cation only  under  the  provisions  of  the  mining  law,  without  reference  to 
the  relative  value  of  a  portion  of  the  tract  for  town-site  purposes."  But 
when  the  statutes  provide  for  mineral  entries  upon  land  valuable  for 
minerals,  and  for  agricultural  entries  upon  lands  clearly  agricultural, 
there  arises  of  necessity  a  comparison  of  their  respective  values  when- 
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ever  these  two  classes  of  claims  come  !n  conflict.  And  acconliogly, 
*  July  10, 1872,  in  the  case  of  the  Central  Pacific  Eailroad  Company  v. 
Mineral  Affiants  (Copp^s  Mining  Decisions,  128),  Mr.  Secretary  Delano 
observed  that '^  the  land  is  more  valuable  for  agricultural  than  for  min- 
ing purx)Oses;"  and  to  determine  this  relative  value  of  mineral  and  agri- 
cultural lands  has  been  a  principal  object  of  hearings  since  that  date, 
(Searl  Placer  Mine,  9  Copp's  Land  Owner,  189,  and  Maxwell  v.  Brierly, 
10  ditto,  50) ;  such,  indeed,  is  the  express  direction  of  general  circalar 
of  July  lo,  1873,  and  substantially  that  of  general  circular  of  April 
1,  1879.  (Circular  September  22, 1882,  applies  the  rule  to  all  cases, 
including  town  sites).  The  burden  of  proof  then  being  on  the  mineral 
claimant  in  this  class  of  contests,  it  is  competent  for  him  to  show  his 
rights,  not  only  absolutely,  but  relatively,  by  proof  of  the  inferior  rights 
of  the  agricultural  claimant.  And  since  it  is  a  question  in  which  the 
Government  is  interested  as  well  as  the  contestants,  due  weight  shonld 
be  given  to  all  the  facts  in  evidence.  Consequently  when  you  declined 
to  consider  the  testimony  offered  by  the  Caledonia  Mining  Company  to 
show  the  non-agricultural  character  and  the  relatively  sui)erior  mineral 
character  of  the  land  in  contest,  and  rested  your  decision  solely  on  the 
testimony  respecting  its  absolute  mineral  character,  you  ignored  a  por- 
tion of  the  evidence  which  is  material  to  a  just  adjudication  of  the  case. 
Considering  now  the  case  upon  its  merits,  under  the  principles  above 
enunciated,  it  appears  that  the  mining  company  have  shown  by  eigbt 
witnesses,  practical  men,  that  the  land  in  question  is  composed  of  red 
gravel  and  cement,  part  deep  and  part  surface  diggings,  which  they 
have  been  mining  since  1875  to  the  full  extent  of  the  water  capacity, 
and  that  said  capacity  has  recently  been  much  enlarged,  with  prospects 
of  a  correspondingly  increased  success  j  that  for  the  purpose  of  working 
this  and  the  adjacent  tracts,  covered  by  their  location  and  that  of  the 
Yuba  Placer  Mining  Company,  a  tunnel  has  been  built  by  the  two  com- 
panies at  an  outlay  of  $1,300,  and  that  the  contestants  have  on  the  land 
in  contest  improvements  of  the  value  of  $500,  consisting  of  a  flume,  iron 
pipes,  pressure  boxes,  sluice  ditches,  etc.;  that  they  have  mined  about 
7^  acres  of  the  tract  to  the  average  depth  of  2^  feet,  the  profits  from  the 
gold  obtained  thus  far  paying  all  expenses ;  that  the  entire  tract  is  hilly 
and  covered  with  coarse  gravel  and  boulders,  so  that  it  will  not  retain 
moisture  sufficient  to  mature  a  crop  of  cereals  oftener  than  once  in  three 
years,  or  to  sustain  more  than  one  sheep  to  the  acre  during  the  spring 
season,  and  this  only  when  the  conditions  are  exceptionally  &vorable ; 
that  it  is  patent  to  the  observer  that  the  land  is  only  fit  for  mining,  and 
no  crops  have  been  known  to  reach  maturity,  though  part  of  it  was 
cultivated  on  two  occasions  prior  to  the  contestee's  experiments,  and 
abandoned  because  they  would  not  pay  expenses ;  and  that  the  crop  of 
barley  then  growing,  which  was  planted  by  the  contestee,  was  drying 
up  at  the  roots,  and  probably  would  not  pay  for  the  harvesting.  On 
the  other  hand,  Bowen  introduced  five  witnesses,  practical  men,  by 
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whom  it  was  shown  that  tho  land  had  been  prospected  for  years  prior 
to  1875,  aud  had  never  paid  expenses,  but  it  was  admitted  that  said 
prospecting  was  done  by  the  primitive  methods,  and  was  not  a  fair  test 
of  its  mineral  character;  that  the  land  was  agricultaral  and  better 
adapted  to  agriculture  than  to  mining,  but  it  was  admitted  that  a  crop 
had  never  been  raised  upon  it ;  that  it  ought  to  produce  from  eight  to 
fifteen  bushels  of  grain  to  the  acre,  but  it  was  admitted  that  this  would 
only  happen  in  a  very  favorable  season,  perhaps  every  third  year ;  and 
that  contestee's  improvements  were  15  acres  broken  and  sowed,  172 
rods  of  wire  fence,  and  a  quantity  of  board  fence,  but  it  was  admitted 
that  part  of  the  fencing  was  constructed  after  the  initiation  of  the  con- 
test. 

I  am  of  the  opinion  that,  on  the  foregoing  facts,  the  contestants  have 
shown  all  which  they  offered  or  were  required  to  show,  and  that  the 
contestee  has  not  'made  a  successful  rebuttal.  It  is  manifest  that  the 
laud  is  not  clearly  agricultural  and  that  the  testimony  to  its  agricult- 
ural character  is  merely  speculative.  It  is  evident  that  it  is  less  val- 
uable for  agricultural  purposes  than  for  mining,  for  it  appears  that  it 
never  paid  the  expenses  of  cultivation.  And,  in  view  of  the  fact  that 
there  was  a  considerable  outlay  at  the  outset  for  the  tunnel,  etc.,  that 
the  water  supply  has  until  recently  been  insufBcient  to  work  the  claim 
to  advantage,  and  that  notwithstanding  these  drawbacks  the  ore  ob- 
tained has  liquidated  all  expenses,  it  is  my  judgment  that  the  land  is 
valuable  for  minerals. 

The  definition  which  your  decision  invokes  to  support  the  conclusion 
that  the  land  is  not  valuable  for  minerals,  namely,  that  it  must  be 
"  land  which  it  will  pay  to  mine  by  the  usual  modes  of  mining ''  (Town 
Site  of  Deadwood,  8  Copp's  L.  O.,  155),  is  satisfied  by  the  facts  of  this 
case,  even  without  consideration  of  the  land's  relative  value  for  mining 
and  for  agricultural  purposes. 

For  these  reasons  your  decision  is  reversed. 

Herewith  are  returned  the  papers  accompanying  your  letter  of  Janu- 
ary 11, 1883. 


3.  Same— On  Eevibw. 
Secretary  Teller  to  Oommimoner  MoFarland^  December  10, 1883. 

Sm :  I  have  considered  the  motion  of  counsel  for  John  L.  Eowen  for 
a  review  of  my  decision  of  August  15, 1883,  in  the  case  of  the  Caledonia 
Mining  Company  v.  John  L.  Bowen,  Marysville  district,  California, 
holding  the  tract  in  controversy  to  be  mineral. 

The  first  three  grounds  of  review  assigned  are  to  the  effect  that,  by 
reason  of  said  company's  failure  to  file  their  appeal  from  your  decision 
in  said  case  within  the  sixty  days  required  by  Bule  86  of  the  Eules  of 
Practice,  said  decision  became  final,  and  this  Department  had  no  juris- 
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diction  to  review  the  case  upon  its  merits.  My  said  decision  folly  seto 
forth  what,  in  my  judgment,  were  good  causes  for  taking  this  case  ont 
of  the  rale,  namely,  that  there  were  practically  three  parties  to  the 
canse,  the  third  being  the  Government,  whose  duty  it  was  to  determine 
the  primary  question  involved  (whether  the  land  is  valuable  for  minerals), 
which  question  the  local  officers  decided  in  the  affirmative,  on  appeal 
were  sustained  by  your  office,  and  were  only  reversed  on  a  review  which 
excluded  material  evidence.  In  Bussell  v.  McLellan  (3  W.  &  M.,  157), 
where  the  mode  of  taking  certain  depositions  departed  from  the  roles 
of  the  court,  it  was  said :  ^^  All  our  rules  are  open  to  snch  departures  by 
leave  of  the  court  on  good  cause  shown,  as  all  rules  are  established  to 
facilitate  and  promote  justice  and  not  to  embarrass  and  defeat  it."  In 
Unit'Cd  States  v.  Breitling  (20  How.,  252),  where  a  biU  of  exceptions 
was  signed  after  the  time  limited  by  the  rules  of  the  court  below,  it  is 
said :  ^^  It  is  always  in  the  power  of  the  court  to  suspend  its  own  roles, 
or  to  except  a  particular  case  from  their  operation,  whenever  the  pur- 
poses of  justice  require  if 

The  fourth  ground  of  review  assigned  is  that  it  was  error  to  permit 
the  mineral  claimant  to  establish  his  own  title  by  attempting  to  show 
the  inferior  rights  of  the  agricultural  claimant.  My  said  decision  held 
that  it  is  necessary  for  the  mineral  claimant  to  show  the  relative  value 
of  the  land  for  mining  and  agriculture,  and  it  gave  satisfactory  re^asons 
for  the  ruling,  and  cited  numerous  authorities,  extending  fh)m  1872  to 
the  present  time.  To  these  may  be  added  2  Lester,  pp.  338,  347, 395, 
showing  the  same  practice  prior  to  1872. 

The  fifth  ground  of  review  assigned  is  that  the  mineral  claimants 
failed  to  show  the.  mineral  qualities  of  each  ten-acre  tract  of  the  land 
in  contest  My  said  decision  states  distinctly  that  the  testimony  taken 
at  the  hearing  shows  that  the  '^  entire  tract "  is  unfit  for  cultivation  ex- 
cept under  unusually  favorable  circumstances,  and  that  it  is  only  fit  for 
mining.  It  is  true  that  the  witnesses  were  not  questioned  as  to  each 
subdivision  of  ten  acres,  but  this  was  because  no  such  subdivision  had 
been  made,  and  it  is  a  fact  that  they  were  extensively  questioned  as  to 
the  various  parts  as  well  as  the  whole  of  the  tract.  Further,  at  the 
trial  Bowen  made  no  objection  to  the  proceedings  in  this  regard,  and 
cannot  be  heard  to  object  to  them  now. 

The  sixth  and  last  ground  for  review  assigned  is  that  the  contest  was 
initiated  before  maturity  of  a  crop  of  grain  then  growing,  and  when  it 
was,  therefore,  impossible  to  show  the  agricultural  value  of  the  land. 
My  said  decision  was  based  on  very  fiill  expert  testimony,  showing  the 
inferior  character  of  said  crop,  and  that  it  would  not  pay  for  the  har- 
vesting. Ex  parte  affidavits  have  been  filed  tending  to  show  that  it  has 
since  matured,  and  was  an  average  good  crop,  and  connsel  request  a 
rehearing  to  introduce  this  evidence.  The  rule  is  that  such  affidavits, 
after  judgment,  are  to  be  received  with  great  caution,  for  the  reason 
that  they  are  apt  to  encourage  fraud  ^  but  in  this  case  the  rehearing 
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would  be  ordered  did  it  appear  that  said  evidence  would  chauge  the 
judgment.  That  it  would  not  change  it  suflBciently  appears  from  the 
fact  that  it  was  clearly  shown  at  the  hearing,  by  the  witnesses  of  both 
contestant  and  contestee,  that  the  land  had  been  twice  before  cultivated 
and  abandoned,  and  that  it  was  so  covered  with  boulders  and  gravel 
that  an  average  crop  could  not  be  raised  on  it  more  than  once  in  tbreo 
years,  and  then  only  when  the  conditions  were  exceptionally  favorable. 
The  said  evidence  would  therefore  be  cumulative  merely,  and  hence  a 
rehearing  will  not  be  ordered. 
The  motion  for  review  is  accordingly  dismissed. 


BUBDEN  OF  PBOOF^CRABACTER  OF  PBOOF^BELATIVE  VALUE. 

DUGHI  VS.  Habkins. 

In  a  contest  between  mineral  and  agricnltnral  claimants,  where  the  laod  was  re- 
turned as  agrieultaral  by  the  sorveyor-generaly  the  burden  of  proof  is  upon  the 
mineral  claimaot. 

The  proof  of  the  mineral  character  of  the  land  must  be  specific  and  based  upon  ac- 
tual production  of  mineral,  and  must  show  that  the  mineral  v«'tlue  of  the  land  is 
greater  than  its  agricultural  yalue. 

Secretary  Teller  to  Commissioner  MoFarland,  November  21  y  1883. 

Sm :  I  have  considered  the  case  of  BaHolomeo  Dnghi,  homestead 
claimant,  v.  Philip  Harkins  and  Daniel  Harkins,  mineral  claimants,  on 
appeal  from  your  decision  of  September  27, 1882,  holding  the  tracts 
involved  to  be  agricultural  in  character  and  subject  to  the  claim  of 
Dnghi. 

Dnghi  made  homestead  entry  for  the  N.  ^  of  the  S  W.  i  and  the  N.  i  of 
the  SE.  J  of  Sec.  9,  T.  4,  E  13  E,  M.  D.  M.,  Sacramento,  Cal.,  April  3, 
1870,  and  Philip  Harkins  and  Daniel  Harkins  made  mineral  application 
for  60  acres  of  the  same  land  in  May,  1880. 

This  land  was  returned  by  the  Surveyor  general  as  agricultural  in 
character,  and  hence  was  subject  to  a  homestead  entry.  In  such  case 
the  agricultural  character  of  the  land  continues  until  its  mineral  char- 
acter is  satisfactorily  shown }  and,  upon  a  hearing  ordered  to  establish 
its  true  character,  the  homestead  entryman  may  rest  upon  the  surveyor- 
general's  return,  and  is  required  only  to  rebut  proof  of  its  mineral  char- 
acter. The  burden  of  proof  is  therefore  upon  the  mineral  claimant, 
and  he  must  show,  not  that  neighboring  or  adjoining  lauds  are  mineral 
in  character,  or  that  that  in  dispute  may  hereafter  by  possibility  de- 
velop minerals  in  such  quantity  as  will  establish  its  mineral  rather  than 
its  agricultural  character,  but  that,  as  a  present  fact,  it  is  mineral  in 
character  i  and  this  must  appear  from  actual  production  of  mineral, 
and  not  from  any  theory  that  it  may  produce  itj  in  other  words,  it  is 
fact  and  not  theory  which  nxwt  control  your  office  in  deciiliug  upon  the 
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character  of  this  class  of  lands.  Nor  is  it  sufficient  that  the  mineral 
claimant  shows  that  the  land  is  of  little  agricnltaral  value.  He  most 
show  affirmatively,  in  order  to  establish  his  claim,  that  the  mineral 
value  of  the  land  is  greater  than  its  agricultural  value. 

I  have  examined  the  testimdny,  and,  applying  these  principles,  con- 
cur with  you  in  the  opinion  that  the  land  in  question  has  more  agricult- 
ural than  mineral  value,  and  that  the  mineral  application  should  be 
rejected. 

Your  decision  is  affirmed,  and  the  papers  transmitted  with  your  let- 
ter of  April  IG,  1883,  are  herewith  returned. 


IV.— APPLICATION. 

conflictting  applications-premature  entry. 
The  Gunnison  Crystal  Mining  Company. 

An  application  for  patent  dnly  filed  in  the  Land  Office  sbould  be  treated  as  prvM 
facie  evidence  of  an  appropriation  of  the  premisoB  desoribed  theTein,  and  a  sab- 
seqneut  application  pending  the  first  is  irregular. 

Where  the  claimants  under  the  second  application,  having  adversed  the  first  and  hav- 
ing brought  suit  in  support  of  the  adverse,  prematurely  enter  the  ground  in 
conflict  before  the  suit  has  been  decided,  and  it  is  afterward  decided  in  their 
favor,  the  question  is  one  solely  between  the  Oovernment  and  the  claimants,  ao<i 
the  Government  may  waive  the  irregularity. 

Secretary  Teller  to  Commissioner  McFarlcmdy  May  1, 1884 

Sib  :  I  have  considered  the  appeal  of  the  Gunnison  Crystal  Mining 
Company,  of  Colorado  Springs,  Colo.,  from  your  decision  of  October 
20, 1883,  holding  for  cancellation  a  portion  of  mineral  entry  No.  1637, 
for  the  Crystal  Lode,  Leadville  district,  Colorado. 

It  appears  that  the  Lead  Chief  Mining  Company  filed  an  application 
for  patent  to  the  Lead  Chief  lode,  December  15, 1882,  and  on  the  2l8t 
of  that  month  due  notice  of  such  application  was  given  by  publication 
and  otherwise,  pursuant  to  statutory  requirements. 

December  30, 1882,  the  Gunnison  Company  filed  its  application  for 
patent  to  the  Crystal  and  Clara  lodes,  situate  in  the  Ruby  mining  dis- 
trict, Gunnison  County,  Colorado,  and  made  mineral  entry  No.  1637  of 
the  same,  March  20, 1883. 

The  Crystal  lode  claim  embracing  a  portion  of  the  surface  ground  in- 
cluded within  the  boundaries  of  the  Lead  Chief  claim,  the  Gunnison! 
Company  adversed  the  Lead  Chief  pending  its  publication  of  notice, 
February  20,  1883,  and  thereupon  instituted  suit  March  12  ensuing,  in 
a  court  of  competent  jurisdiction  (the  United  States  district  court  for 
the  district  of  Colorado,  sitting  at  Pueblo),  and  Qbtaiaed  judgment 
September  25, 1883,  for  all  the  land  in  conflict. 
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Such  procedare  was  had  pnrsaant  to  the  provisions  of  section  2326 
of  the  Revised  Statutes. 

But  notwithstanding  such  judicial  adjustment  or  determination  of 
these  conflicting  claims,  and  although  you  had  been  duly  advised  by 
the  register  and  receiver  of  the  rendition  of  such  judgment,  yon  held 
for  cancellation  (by  your  decision  of  October  20  ensuing)  so  much  of 
said  entry  as  conflicted  with  the  Lead  Chief  lode  claim,  advising  the 
register  and  receiver  that  as  the  adverse  claim  appeared  to  conform  to 
legal  requirements,  its  reception  by  them  was  proper,  <'  and  suit  thereon 
was  commenced  within  the  statutory  period;"  but  that  their  action  in 
receiving  the  application  for  the  Crystal  lode  pending  that  for  the  Lead 
Chief  lode  was  contrary  to  law  and  the  invariable  rulings  of  your  ofiQce, 
'^  and  the  said  entry  thereunder  was  an  aggravation  of  the  previous 
irregularity."  You  further  advised  the  register  and  receiver  that  the 
entry  in  question  having  been  thus  corrected,  "  the  entry  of  said  Crystal 
and  Clara  lode  claims  will  be  considered  upon  its  merits  when  this  de- 
cision as  to  the  Crystal  lode  claim  becomes  final,  or  is  otherwise  disposed 
of." 

I  think  that  such  procedure  would  tend  to  unnecessarily  vexatious 
delay  in  the  adjustment  of  conflicting  rights.  It  was  competent  for  you 
to  consider  the  question  of  such  rights  upon  its  merits,  inasmuch  as  you 
were  cognizanc  of  the  judicial  determination  of  the  same  when  you  ren- 
dered said  decision. 

The  relative  rights  of  these  applicants  and  adverse  claimants  is  the 
question  at  issue  in  the  premises,  which  should  have  been  determined 
by  your  decision. 

The  claims  of  the  pre-emptors  form  part  of  the  res  gestce  of  the  case, 
and  should  have  been  determined  in  your  decision. 

In  order  to.avoid  the  delay  incident  to  remanding  the  .case  to  your 
office,  I  shall  now  decide  the  questions  involved  therein.  (See  my  pred- 
ecessor's, Mr.  Secretary  Chandler's,  decision  of  February  12, 1877,  in  the 
case  of  Koch  r.  Hunter  et  al.) 

The  error  you  maintain  that  the  register  and  receiver  committed  con- 
sisted in  their  receiving  and  accepting  the  application  for  the  Crystal 
lode  pending  that  for  the  Lead  Chief  lode;  such  action,  you  assert^ 
being  contrary  to  law  and  the  rulings  of  your  office. 

Section  2326,  aforesaid,  provides  that  when  an  adverse  claim  is  filed 
during  the  period  of  publication,  ^'  all  proceedings,  except  the  publica- 
tion of  notice  and  making  and  filing  of  the  affidavit  thereof,  shall  be 
stayed  until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  waived." 

An  application  for  patent  duly  filed  in  the  land  office  should  be 
treated  as  prima  fade  evidence  of  an  appropriation  of  the  premises  de- 
scribed in  such  application,  so  far  at  least  as  to  preclude  any  other  per- 
son from  making  application  to  enter  the  same  ground  pending  the  first 
application.    If  any  one  proposes  to  assert  a  right  to  the  premises,  or 
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deny  the  right  of  the  applicant,  he  mast  parsue  the  statatory  method 
by  filing  his  adverse  claim,  which  must  be  '<  on  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  natare,  boandaries,  and 
extent  of  snch  adverse  claim."  When  so  filed  the  land  office  mast 
await  the  action  of  the  adverse  claimant,  who  is  entitled  to  take  thirty 
days  in  which  to  commence  his  sait  to  determine  the  right  he  has  as- 
serted in  his  adverse  claim.  If  he  brings  his  sait,  the  controversy  is  re- 
mitted to  the  conrt.  If  he  fails  to  do  so,  the  claimant  will  be  allowed 
to  proceed,  notwithstanding  the  adverse  filing.  In  this  case  the  Oan- 
nison  Company  filed  its  adverse  claim,  broaght  its  suit,  and  at  the  same 
time  had  i)euding  in  the  land  office  its  application  to  enter  the  very 
land  in  controversy,  in  part  at  least,  and  pending  sach  controversy  in 
the  coart  did  enter  the  lands  in  controversy,  and  thas  had  the  decla- 
ration of  the  land  office  in  its  favor  before  judgment  of  the  court  was 
rendered.  The  application  of  the  Gunnison  Company,  including  a  por- 
tion of  the  claim  of  the  Lead  Chief  claim,  ought  not  to  have  been  re- 
ceived pending  the  application  of  the  Lead  Chief  Company  for  the  same 
ground.  It  appearing  by  the  adverse  claim  filed  by  the  Gunnison  Com- 
pany that  the  controversy  existed,  the  allowance  of  the  entry  of  the 
Gunnison  Company  of  the  very  land  applied  for  by  the  Lead  Chief  Min- 
ing Company,  before  the  determination  of  the  controversy  initiated  by 
the  Gunnison  Company  by  its  adverse  claim  of  February  20, 1883,  was 
irregular  as  to  that  portion  of  the  claim  in  controversy.  Judgment  hav- 
ing been  rendered  in  favor  of  the  Gunnison  Company,  it  would  have 
been  competent  for  the  company  to  take  title  to  that  portion  of  the 
Lead  Chief  Company's  claim  covered  by  the  adverse  claim  of  the  Gun- 
nison Company,  by  filing  a  certified  copy  of  the  judgment-roll ;  but  if 
the  Gunnison  Company  desired  to  receive  a  patent  for  the  premises  in 
controversy,  found  to  belong  to  it,  together  with  other  portions  of  its 
lode  not  in  controversy,  it  could  only  do  so  by  pursuing  the  usual  coarse 
provided  by  stiitute.  In  this  case  it  appears  that  the  Gunnison  Com- 
pany proceeded  in  all  respects  as  if  there  was  no  adverse  claim  filed 
and  as  if  there  was  no  conflict  between  them  and  the  Lead  Chief  Com- 
pany. 

Kow,  while  it  is  true  that  the  Gunnison  claimants  anticipated  the 
judgment  of  the  court  by  paying  for  and  entering  their  claim  previously 
to  its  rendition,  instead  of  subsequently  thereto,  in  the  manner  ex- 
pressly prescribed  by  the  statute,  it  is  neverthelesss  true  that  such  judg- 
ment has  been  rendered  in  favor  of  the  adverse  claimants,  and  that  the 
Lead  Chief  applicants  have  acquiesced  in  the  same  and  propose  to  take 
no  appeal,  but  to  make  entry  of  its  claim  comformably  to  the  terms  of 
said  judgment,  by  eliminating  therefrom  the  tract  awarded  to  the  ad- 
verse claimants.  To  this  end  you  transmitted  (per  your  aforesaid  let- 
ter of  October  20, 1883)  the  record  of  the  Lead  Chiefs  claim  "  for  proper 
disposition  under  the  mining  laws  and  regulations  thereunder.'' 

Thus  it  appears  that  there  is  no  longer  any  conflict  existing  between 
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these  claimants.  Hence  the  qnestion  at  issue  is  oue  existing  solely  be- 
tween the  adverse  claimants  and  the  Government.  They  have  paid  for 
and  made  entry  of  their  entire  claim,  according  to  their  application ; 
and  while  it  is  unquestionably  competent  for  the  Department  to  accept 
or  cancel  the  entry  in  qnestion,  as  it  may  deem  expedient,  I  cannot  see 
what  useful  purpose  would  be  subserved  or  object  accomplished  by  re- 
quiring the  cancellation  of  said  entry,  l^or  do  I  think  it  nece^ary  to 
submit  it  to  the  Board  of  Equitable  Adjudication,  ina^smuch  as  these 
adverse  claimants  have  complied  in  all  respects  with  legal  requirements, 
save  in  the  time  of  payment  and  entry. 

As  no  valid  legal  objection  can  obtain  to  the  issuance  of  patent,  I  am 
therefore  of  the  opinion  that  it  is  competent  for  the  Department  to 
sanction  the  same. 

But  it  should  be  observed  that  the  record  as  transmitted  by  you 
upon  appeal  fails  ^^  to  show  the  nature,  boundaries,  and  extent  of  such 
adverse  claim"  (a«  required  by  the  aforesaid  section  2326).  And  as 
such  failure  is  presumably  owing  to  the  absence  of  the  Lead  Chief's 
record,  I  direct  that  you  withhold  patent  from  the  Gunnison  claimants 
until  such  time  as  the  register  shall  certify  the  whole  proceedings  and 
the  judgment-roll  to  your  office,  pursuant  to  statutory  requirements 
(the  paper  filed  therein  by  the  adverse  claimant's  attorney,  and  pur- 
porting to  be  a  transcript  or  office  copy  of  such  judgment  being  unat- 
tested), to  the  end  that  all  possible  conflict  of  rights,  if  any,  in  the 
premises,  may  be  certainly  avoided. 

For  the  reasons  stated,  I  reverse  your  decision. 


7.— CntCULABS. 

ENTRY    OF   LODE   CLAIMS -ASSIGNEE    OF  APPLICANT^TBUSTEE^AD- 
VERSE  CLAIMS^PROOF  OF  TITLE  TO  LODE  CLAIMS, 

Acting  Commissioner  Harrison  to  registers  and  receivers  and  surveyors 

general^  June  8, 1883. 

Gentlemen  :  The  following  additional  regulations  are  promulgated 
as  amendatory  of  circular  of  October  31, 1881,  entitled  "  United  States 
Mining  Laws  and  Begulations  Thereunder,"  which,  except  as  herein 
modified,  will  remain  in  full  force : 

1.  N'o  application  will  be  received  or  entry  allowed  which  embraces 
more  than  one  lode  location. 

2.  A  party  who  is  not  an  applicant  for  patent  under  section  2325, 
Rev.  Stat.,  or  the  assignee  of  such  applicant,  is  not  entitled  to  make 
entry  under  said  section,  and  in  no  case  will  the  name  of  such  party  be 
inserted  in  the  certificate  of  entry.  This  regulation  has  no  reference 
to  proceedings  under  section  2326. 

3.  Any  party  applying  to  make  entry  as  trustee  must  disclose  fully  the 
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nature  of  the  trust  and  the  name  of  the  cestui  qui  trust;  and  such 
trustee^  as  well  as  the  beneficiaries,  must  furnish  satisfactory  proof  of 
citizenship ;  and  the  names  of  beneficiaries,  as  well  as  that  of  the 
trustee,  must  be  inserted  in  the  final  certificate  of  entry. 

4.  Where  an  adverse  claim  has  been  filed  and  suit  thereon  commenced 
within  the  statutory  period,  and  final  judgment  determining  the  right  of 
possession  rendered  in  favor  of  the  applicant,  it  will  not  be  sufficient  for 
him  to  file  with  the  register  a  certificate  of  the  clerk  of  the  court,  set- 
ting forth  the  facts  as  to  such  judgment;  but  he  must,  before  he  is  al- 
lowed to  make  entry,  file  a  certified  copy  of  the  judgment,  together  with 
the  other  evidence  required  by  section  2326,  Rev.  Stat. 

5.  Where  such  suit  has  been  dismissed  a  certificate  of  the  clerk  of  the 
court  to  that  effect,  or  a  certified  copy  of  the  order  of  dismissal,  will  be 
sufficient. 

6.  In  no  case  will  a  relinquishment  of  the  ground  in  controversy,  or 
other  proof,  filed  with  the  register  or  receiver,  be  accepted  in  lieu  of 
the  evidence  required  in  paragraphs  4  and  5. 

7.  Where  an  adverse  claim  has  been  filed,  but  no  suit  commenced 
against  the  applicant  for  patent  within  the  statutory  period,  a  certificate 
to  that  effect  by  the  clerk  of  the  State  court  having  jurisdiction  in  the 
case,  and  also  by  the  clerk  of  the  circuit  court  of  the  United  States  for 
the  district  in  which  the  claim  is  situated,  will  be  required. 

8.  Possessory  title  to  a  lode  claim  held  and  worked  for  a  period  equal 
to  the  time  prescribed  by  the  statute  of  limitations  for  mining  claims 
of  the  State  or  Territory  where  the  same  may  be  situated,  may,  in  the 
absence  of  any  adverse  claim,  be  established  in  the  same  manner  as  now 
allowed  in  placer  claims,  and  indicated  generally  in  paragraphs  67,  68, 
and  69,  of  the  circular  hereby  amended. 

9.  "No  entry  will  be  allowed  until  the  register  has  satisfied  himself, 

by  a  careful  examination,  that  proper  proofs  have  been  filed  upon  all 

the  points  indicated  in  official  regulations  in  force,  and  that  they  show 

a  sufficient  bona-fide  compliance  with  the  laws  and  such  regulations. 

A  strict  observance  of  this  regulation  will  be  required. 

Approved,  July  6, 1883. 

H.  M.  TELLER, 

Seeretaiy, 


INSTRUCTIONS    UNDER   CIRCULAR   OF  JULY  Q,  1883, IN  REGARD  TO  AP 
PLICATIONS  EMBRACING  MORE  THAN  ONE  LODE  LOCATION. 

Acting  Commissioner  Harrison  to  register  and  receiver ,  December 

20, 1883- 

Gentlemen  :  Inclosed  find  copy  of  telegraphic  order  this  day  ap- 
proved by  the  honorable  Secretary  of  the  Interior. 

These  instructions  are  intended  to  apply  to  all  cases  where  an  appli- 
cation for  patent  embracing  more  than  one  lode  location  had  been  filed 
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prior  to  the  receipt  of  circular  N,  of  this  oflBce,  approved  July  6, 1883. 
In  regard  to  similar  cases  in  your  office  you  will  be  governed  by  the 
rule  therein  stated. 

[Copy  of  telegram.] 

Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  0.,  December  20, 1883. 

Begister  and  Eeceiyer,  Leadvillej  Colo.  : 

Where  consolidated  application  filed  prior  to  receipt  by  you  of  circu- 
lar of  July  6,  entry  may  be  allowed  on  filing  satisfactory  proof  of  five 
hundred  dollai*s  improvements  on  each  lode  claim,  the  application  being 
otherwise  regular. 

L.  HARBISON, 
Acting  Commissioner. 
Approved : 

H.  M.  TELLEB, 

Secretary. 


VI.— COAL  LANDS. 

disq  ualifica  tion-  assignment. 

1.  Kerr  bt  al.  v.  Utah- Wyoming  Improvement  Company. 

Secretary  Tetter  to  Commissioner  McFarland,  October  25, 1883. 

Sir:  I  have  considered  the  appeal  of  John  W.  Kerr  et  al.  from  your 
decision  of  August  20, 1883,  denying  their  application  to  purchase  and 
enter  certain  coal  lands  in  Sec.  4,  T.  13  N.,  B.  119  W.,  Wyoming.  A 
case  involving  in  part  the  same  land  was  before  me  on  appeal  in  De- 
cember last,  under  the  title  of  John  W.  Kerr  et  al.  v.  George  W.  Carle- 
ton.  As  to  Carleton's  claim,  it  was  contested  on  the  ground  that  he  had 
failed  to  comply  with  the  law  in  the  matter  of  occupancy  and  improve- 
ment; he  on  the  other  hand  averring  that  he  had  through  the  Utah- Wy- 
oming Improvement  Company,  acting  as  his  agent,  complied  with  the 
law  in  every  particular.  In  deciding  that  case,  on  the  11th  of  December 
last,  I  took  occasion  to  say,  in  substance,  that  from  the  agreement  and 
contract  between  Carleton  and  the  Utah- Wyoming  Company,  together 
with  the  collateral  evidence  relating  thereto,  it  quite  clearly  appeared 
not  only  that  the  relation  of  principal  and  agent  did  not  exist,  but  that 
as  a  matter  of  fact  the  evident  purpose  and  effect  of  the  contract  was, 
as  between  the  parties,  a  complete  transfer  by  Carleton  to  the  com- 
pany of  his  prospective  as  well  as  his  then  existing  rights  in  the  lands 
claimed  under  his  coal  declaratory  statement.  All  the  facts,  including 
the  acts  of  Carleton  and  the  company  respectively,  warranted  this  con- 
clusion. 

As  between  Carleton  and  the  Government,  however,  he,  for  the  pur- 
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poHe  of  formally  completing  the  transfer  to  the  company  under  the  con- 
tract by  passing  to  it  a  fee-simple  title  to  the  land,  still  claimed  in  liis 
own  name,  and  asked  that  patent  be  issaed  to  him. 

Having  concluded  that  the  relation  between  him  and  the  company  was 
that  of  assignor  and  assignee  and  not  that  of  principal  and  agent, 
and  that  he  had  not  continued  to  occupy  and  improve  the  land  either 
in  person  or  by  agent  in  such  a  sense  as  to  justify  the  issuance  to  him 
of  patent,  I  decided  that  since  the  weight  of  evidence  showed  that  he 
was  in  contemplation  of  law  the  first  of  the  parties  in  contest  to  make 
settlement  and  improvement  as  a  coal-land  claimant,  the  company  shonld 
be  permitted  to  prove  up  and  i)urchase  as  assignee  of  Carleton  pro- 
vided it  could  show  its  right  to  do  so. 

The  company  applied  to  purchase  as  such  assignee,  and  on  the  16th 
of  January  last  the  register  and  receiver  allowed  the  entry. 

Kerr  and  Fowler,  former  contestants,  also  applied  on  the  5th  of  Jan- 
uary last  to  purchase  and  enter  .the  lands  covered  by  their  respective 
claims. 

Their  applications  were  rejected  by  the  local  office,  which  action  was 
affirmed  by  you  on  the  ground  that  Carleton's  filing  was  not  canceled 
by  departmental  decision  of  December  11th,  the  finding  in  that  decision 
being  that  the  company  occupied  the  position  of  assignee  of  Carleton, 
and  the  effect  being  to  put  said  company  in  his  place  so  that  by  virtue 
of  the  assignment  it  succeeded  to  all  the  rights  which  he  had  under  bis 
filing. 

In  other  words,  Garleton's  filing  being  still  in  esse^  and  having  inured 
with  all  his  rights  thereunder  to  his  assignee,  was  an  appropriation  of 
the  lands  covered  thereby,  and  consequently  the  applications  of  Kerr 
and  Fowler  could  not  be  allowed. 

You  thereupon  dismissed  their  appeal,  and  in  this  your  action  was 
undoubtedly  correct. 

Eecurring  to  the  entry  of  the  Utah-Wyoming  Improvement  Company, 
allowed  by  the  register  and  receiver  in  January  last,  you  hold  that  said 
allowance  was  erroneous.  That  finding  did  not  have  reference  to  the 
merits  of  the  case,  but  resulted  simply  from  the  fact  that  the  entry  bad 
been  permitted  before  the  expiration  of  the  thirty  days  given  under  the 
rules  for  appeal  by  opposing  parties.  Kerr  and  Fowler  did  appeal  to 
you  within  the  thirty  days,  but  having  dismissed  their  appeal  yon  de- 
cided to  allow  the  company's  entry  to  stand  on  the  records  and  proceed 
upon  its  merits. 

Said  entry  is  opposed  and  objected  to  by  Kerr  et  al.  on  two  grounds 
principally,  to  wit :  First,  that  the  TJtah-Wyoming  Company  has  not 
shown  its  right  to  purchase  as  assignee  of  Carleton ;  and,  second,  that 
it  is  not  qualified  under  the  law  to  make  the  purchase  and  receive 
patent. 

As  to  the  first  objection,  as  already  indicated  {8upra)y  I  decided  on 
the  11th  of  December  last,  after  a  careful  consideration  of  all  the 
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facts  then  before  lue,  that  to  all  intents  and  paf  poses  the  transaction 
between  Carleton  and  tlie  company  under  the  agreement  and  contract 
of  December  20, 1881,  amonnted  to  and  was  in  effect  a  present  disposal 
and  assignment  of  all  interests  which  he  (Carleton)  had  or  expected  to 
have  in  the  land  covered  by  his  coal  declaratory  statement.  I  find  noth- 
ing to  change  this  view,  and  in  treating  the  case  as  now  before  me  I 
must  regard  the  company  as  the  assignee  of  Carleton  under  his  coal 
filing. 

The  condition  imposed  by  my  former  decision,  to  the  efiiect  that  the 
company  will  be  permitted  to  prove  up  and  purchase  if  it  can  show  its 
right  as  assignee  so  to  do,  must  therefore  have  reference  to  the  qualifica- 
tions under  the  law  of  the  individual  members  of  the  company. 

This  brings  us  to  the  second  objection  raised,  to  wit,  as  to  the  qual- 
ification of  the  company  to  purchase,  and  this  involves  the  qualifications 
of  its  individual  members ;  for  the  law  (section  2350,  Bev.  Stat.)  au- 
thorizes ^^  only  one  entry  by  the  same  person  or  association  of  persons,'' 
and  provides  among  other  things  that  ^^  no  association  of  persons,  any 
member  of  which  shall  have  taken  the  benefit  of  such  sections  (mean- 
ing sections  2347,  2348,  and  2349  of  the  Eevised  Statutes,  which  pro- 
vide how  and  by  whom  coal  lands  may  be  entered)  either  as  an  in- 
dividual or  as  a  member  of  any  other  association,  shall  enter  or  hold 
any  other  lands  under  the  provisions  thereof."  Other  qualifications  are 
mentioned  in  the  law,  such  as  age  and  citizenship;  but  counsel  for  Kerr 
et  al,  objects  to  the  patenting  of  entry  made  by  the  Utah- Wyoming 
Company,  as  assignee  of  Carleton,  and  asks  the  cancellation  of  said  en- 
try on  the  ground  that  the  company  is  disqualified  to  enter  because  three 
of  its  former  stockholders,  viz,  H.  A.  Van  Praag,  Charles  M.  Gilberson, 
and  E.  H.  Murray,  are  interested  in  other  lands  claimed  under  the  coal 
law.  It  is  not  charged  that  uuy  of  these  three  persons  were  at  the  date 
of  the  entry  by  the  company — January  IG,  1883— members  of  the  com- 
pany or  owners  of  any  its  stock,  and  it  is  shown  that  they  were  not% 
Van  Praag  and  Gilberson  disposed  of  their  stock  June  15, 1882,  and 
Murray  sold  his  one  share  January  4, 1883. 

It  is  claimed,  however,  that  the  fact  that  the  three  persons  mentioned 
were  at  the  date  of  the  purchase  by  the  company  from  Carleton  mem- 
bers of  said  company  was  such  a  defect  as  could  not  be  cured  by  their 
subsequent  disposal  of  their  interests ;  that  it  was  fatal  and  precluded 
the  issue  of  patent  to  the  company. 

I  do  not  think  this  view  is  sustained  by  the  law. 

I  am  clearly  of  the  opinion  that  if  at  the  date  of  entry  no  single 
member  of  a  company  which  applied  to  make  the  entry  is  disqualified 
by  reason  of  interest  in  any  other  land  claimed  or  owned  under  the 
coal  law,  such  entry,  if  there  be  no  other  objection,  must  be  regarded 
as  valid  and  patent  should  issue.  Your  decision  on  this  point  is  there- 
fore alBSrmed. 

You  say  In  closing  your  decision  that  '^  the  proof  filed  by  the  com- 
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pany  is,  bowever,  deficient  in  several  particulars,'^  and  you  specify 
one. 

I  return  the  papers  for  your  action  pursuant  to  this  decision,  and 
also  transmit  herewith  for  your  consideration  evidence  filed  by  the 
company  since  the  case  left  your  office,  probably  for  the  purpose  of 
remedying  the  defects  to  which  you  referred  in  the  language  above 
quoted. 


pbice-completed  bailroad^constb uciion^laches. 

2.  Fbank  Foster  et  al. 

The  price  of  coal  land  is  determined  by  its  distance  from  a  completed  railroad  at  date 
of  entry,  irrespective  of  the  preference  right  of  entry. 

The  maximum  price  most  be  paid  if  the  laud  is  within  15  miles  of  a  completed  rail- 
road, although  an  inaccessible  range  of  mountains  lies  between. 

The  act  of  July  28, 1882,  did  not  withdraw  lands  in  the  Ten  Mile  Strip,  in  Colorado, 
from  the  general  rule  regulating  price. 

Whatever  rights  might  have  been  acquired  by  certain  parties  during  the  suspension 
from  sale  of  lands  in  the  Ten  Mile  Strip  were  lost  by  their  failure  to  file  declara- 
tory statements  within  sixty  days  from  July  28, 1882. 

Commissioner  McFarland  to  the  register  and  receiver  at  Leadvillej  Colo.j 

October  9, 1883. 

Gentlemen  :  I  have  considered  the  appeal  of  Wyndham  E.  Browne 
for  and  in  behalf  of  Frank  Foster  et  al.  from  your  decision  of  Febru- 
ary 15, 1883,  refusing  to  allow  them  to  enter  and  pay  for  certain  coal 
^'^nds  in  T.  14  and  15,  B.  S.,  86  W.,  sixth  principal  meridian,  in  Gunnison 
the  tc^rjolorado,  at  the  price  of  $10  per  acre. 

and  Fowler  v^cvTnhracing  twenty- three  claims  of  160  acres  each  and 
You  thereupon  dismissed  luv.^.  w.  Hurst),  are  included  in  the  tract 
undoubtedly  correct.  -lor  Commissioner  Holcomb  on 

Eecurring  to  the  entry  of  the  Utah-Wyou*r  west  of  the  one  hundred 
allowed  by  the  register  and  receiver  in  Januai/rhis  one  hundred  and 
allowance  was  erroneous.  That  finding  did  not  ih^^  lands  belonging 
merits  of  the  case,  but  resulted  simply  from  the  fact  tbreaty  of  March 
been  permitted  before  the  expiration  of  the  thirty  days  gi^^rveys  had, 
rules  for  appeal  by  opposing  parties.  Kerr  and  Fowler  did  i»i.^Y«en- 
you  within  the  thirty  days,  but  having  dismissed  their  appeal  yon  ax, 
cided  to  allow  the  company's  entry  to  stand  on  the  records  and  proceed 
upon  its  merits. 

Said  entry  is  opposed  and  objected  to  by  Kerr  et  al.  on  two  gronnds 
principally,  to  wit :  First,  that  the  Utah-Wyoming  Company  has  not 
shown  its  right  to  purchase  as  assignee  of  Carleton ;  and,  second,  that 
it  is  not  qualified  under  the  law  to  make  the  purchase  and  receive 
patent. 

As  to  the  first  objection,  as  already  indicated  {sujpra)^  I  decided  on 
the  11th  of  December  last,  after  a  careful  consideration  of  all  the 
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On  January  9, 1883,  you  wrote  to  this  office  for  instructions,  which 
were  sent  you  by  letter  N,  of  January  19,  following.  Acting  there- 
under you  refused  to  allow  entry  at  a  less  price  than  $20  per  acre,  in 
accordance  with  section  2347,  Bev.  Stat. 

The  record  shows  that  the  following  applications  to  purchase  were 
made  in  your  office  upon  the  dates  stated : 

James  W.  Hurst,  SE.  J  of  SB.  J  of  Sec.  18,  aud  SW.  i  of  SW.  J  of 
Sec.  17,  T.  15,  S.,  E.  86  W.,  applied  on  January  3, 1883,  under  declara- 
tory statement  No.  35,  dated  August  9, 1880. 

Henry  Peyton^  E.  J  of  NW.  J  and  W.  ^  of  NE.  J  of  Sec.  18,  T.  15  S., 
E.  86  W.,  applied  on  January  1, 1883,  under  declaratory  statement  Ko. 
35,  dated  August  9, 1880. 

Oicen  T.  Monaghen^  S.  i  of  SB.  J  of  Sec.  31,  and  S.  i  of  SW.  J  of  Sec. 
32,  T.  14  S.,  B.  86  W.,  applied  by  Eichard  Forrest,  agent,  on  January 
13, 1883,  under  coal  declaratory  statement  No.  195,  dated  October  26, 
1882. 

Alonzo  Hartman,  S.  ^  of  N W.  i  of  Sec.  5  and  S.  i  of  NE.  J  of  Sec.  6, 
T.  15  S.,  E.  86  W.,  applied  on  January  4, 1883,  under  coal  declaratory 
statement  No.  196,  dated  October  26, 1882. 

James  Walshj  N.  J  of  SW.  J  of  Sec.  5,  and  N.  i  of  SE.  J  of  Sec  6.  T. 
15  S.,  E.  86  W.,  applied  by  Eichard  Forest,  agent,  on  January  13, 1883, 
under  coal  declaratory  statement  No.  197,  dated  October  26, 1882. 

Leicis  Spencer,  N.  i  of  NW.  J  of  Sec.  5,  and  N.  J  of  NE.  i  of  Sec.  6, 
T.  15  S.,  E.  86  W.,  applied  by  Eichard  Forrest,  agent,  on  January  13, 
1883,  under  coal  declaratory  statement  No.  194,  dated  October  26, 1882. 

Franh  Foster,  S.  J  of  SE.  J  of  Sec.  5,  and  N.  i  of  NE.  i  of  Sec.  8,  T. 
15  S.,  E.  86  W.,  based  upon  coal  declaratory  statement  No.  198,  dated 
October  31, 1882.  His  formal  application  to  purchase  does  not  appear 
among  the  papers,  but  counsel  state  that  all  the  appellants  made  appli- 
cation to  purchase  in  January,  1883. 

John  L.  Roberts,  S  W.  i,  of  SB.  J  of  Sec.  32,  T.  14  S.,  and  W.  i  of  NE,  i 

and  N  W.  J  of  SE.  J  of  Sec.  5,  T.  15  S.,  E.  86  W.,  applied  on  January  1, 

1883,  under  coal  declaratory  statement  No.  201,  dated  November  29, 
1882. 
James  I).  May,  SE.  J  of  Sec.  21,  T.  15  S.,  E.  86  W.,  applied  on  January 

1, 1883,  alleging  possession  since  1880  in  his  affidavit. 

Simon  Simineo,  N.  J  of  NE.  J  and  N.  J  of  NW.  J  of  Sec.  21,  T.  15  S., 
E.  86  W.,  applied  on  January  3, 1883,  making  same  affidavit. 

W.  P.  BuUles,  S.  i  of  NW.  J  and  N.  J  of  SW.  J  of  Sec.  6,  T.  15  S.,  E. 
86  W.,  applied  on  January  2, 1883,  making  same  affidavit. 

James  Knight,  SE.  J  of  NW.  J,  E.  i  of  SW.  J  and  SW.  J  of  SE.  J  of 
Sec.  7,  T.  15  S.,  E.  86  W.,  applied  on  January  1, 1883,  making  same  affi- 
davit. 

Harry  Timmons,  S.  J  of  SE.  J  of  Sec.  19,  SW.  J  of  SW.  J  of  Sec.  20, 
and  NW.  J  of  N W.  J  of  Sec.  29,  T.  15  S.,  E.  86  W.,  applied  on  January 
4, 1883,  making  same  affidavit. 
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Mathias  SchmitZy  SW.  J  of  Sec.  21,  T.  15  S.,  R.  86  W.,  applied  on  Jan- 
uary 4,  1883,  making  same  affidavit. 

E.  A.  McCard,  S.  i  of  SW.  J  of  Sec.  31,  T.  14  S.,  and  N  J  of  NW. 
i  of  Sec.  6,  T.  15  S.,  K.  86  W.,  applied  on  Janaary  4, 1883,  making  same 
affidavit. 

Samuel  M.  DiltSy  NW.  J  of  Sec.  33,  T.  14  S.,  R.  86  W.,  applied  on  Jan- 
uary 13,  1883,  by  Henry  Peyton,  agent,  making  same  affidavit,  and  on 
January  15, 1883,  in  person. 

J.  H.  Rishel.  S.  J  of  NE.  J  and  S.  J  of  NW.  J  of  Sec.  21,  T.  15  S.,  R. 
86  W.,  applied  on  January  4, 1883,  making  same  affidavit. 

Wakeman  H.  Mclntyre^  E.  J  of  NE.  J  and  N.  J  of  SB.  i  of  Sec.  31,  T. 
14  S.,  R.  86  W.,  applied  on  January  13,  1883,  by  Henry  Peyton,  agent, 
making  same  affidavit,  and  on  January  15, 1883,  in  person. 

Jame9  H.  B.  UcF&rran^  N.  J  of  SE.  J,  NE.  J  of  SW.  J,  and  SW.  J  of  SE. 
J  of  Sec.  18,  T.  15  S.,  R.  86  W.,  applied  on  January  13, 1883,  by  Henry 
Peyton,  agent,  making  same  affidavit,  and  on  January  15, 1883,  in  per- 
son. 

J.  W.  Eurst,  NW.  i  of  SW.  J  of  Sec- 17,  and  NE.  J  of  NE.  J  of  Sec. 
20,  T.  15  S.,  R.  86  W.,  applied  on  January  3, 1883,  adding  the  above 
land  to  that  claimed  under  his  declaratory  statement  No.  34,  and  mak- 
ing same  affidavit  as  to  possession. 

Walker  Miller,  SW.  J  of  SW.  i  of  Sec.  29,  and  W.  i  of  NW.  i  and 
NW.  J  of  SW.  i  of  Sec.  32,  T.  14  S.,  R.  86  W.,  applied  on  January  13, 
1883,  making  same  affidavit. 

Charles  8.  Rohhins,  S.  J  of  SB.  J  of  Sec.  8,  and  N.  J  of  SW.  J  of  Sec  9, 
T.  15  S.,  R.  86  W.,  applied  on  January  16, 1883,  making  same  affidavit. 

William  Deahan,  NE.  J  of  Sec.  33,  T.  14  S.,  R.  86  W.,  applied  on  Jan- 
nary  15, 1883,  making  same  affidavit. 

Peter  A.  Hanson^  S.  i  of  NE.  J  and  N.  J  of  SE.  J  of  Sec.  8,  T.  15  S., 
R.  86  W.,  applied  on  January  16, 1883,  making  same  affidavit 

J.  L.  Tatumy  S.  i  of  SW.  J  of  Sec.  28  and  S.  J  of  SE.  i  of  Sec.  29,  T. 
14  S.,  R.  86  W.,  applied  on  January  15, 1883,  making  same  affidavit. 

I  should  here  state  that  the  above  dates  are  those  of  the  affidavits  by 
which  the  parties  made  application  to  purchase,  not  the  date  when  form- 
al application  was  made  to  the  register.  No  indorsement  was  made 
upon  the  applications  by  the  register  showing  the  date  of  application 
and  rejection,  as  ought  to  have  been  done.  It  is  obvious,  however,  that 
such  formal  application  could  not  have  been  prior  to  the  dates  given. 

The  claimants  having  offered  to  pay  for  the  land,  at  the  rat«  of  $10 
per  acre,  and  the  tender  being  refused,  appeal  to  this  office  upon  that 
ground  only.  No  other  question  than  the  price  to  be  paid  is  drawn  into 
controversy,  and  that  alone  will  be  considered. 

The  claimants  base  their  appeal  upon  two  grounds,  namely : 

First.  That  there  is  no  railroad  within  20  miles  of  the  land  sought 
to  be  entered,  within  the  meaning,  spirit,  and  intention  of  the  law,  be- 
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cause  there  is  a  distance  between  this  land  and  the  railroad  now  in  op- 
eration, of  6  or  8  miles  over  an  inaccessible  range  of  mountains,  which 
is  wholly  impassable  for  teams  or  pack-animals  of  any  kind. 

Second.  That  their  right  to  purchase  the  land  at  $10  per  acre  was 
preserved  by  the  act  of  July  28, 1882. 

As  to  the  first  point  raised,  the  law  is  very  explicit.  The  land  must 
be  paid  for  at  the  rate  of  $20  per  acre  where  it  lies  within  15  miles  of  a 
completed  railroad,  not  an  accessible  completed  railroad.  I  must  there- 
fore reject  the  construction  urged  by  the  appellants. 

Third.  It  has  been  decided  that  the  price  of  coal  lands  depends  upon 
their  proximity  to  a  completed  railroad  at  the  date  of  payment  and  en- 
try, irrespective  of  the  preference  right  of  entry.  (See  letter  of  Secre- 
tary Kirk  wood  to  the  Commissioner  of  the  General  Land  Office  of  Octo- 
ber 17, 1881,  reported  in  Gopp's  U.  S.  Mineral  Lands,  second  edition, 
345;  also  decision  of  the  honorable  Secretary  of  the  Interior  in  case  of 
the  appeal  of  James  McLean  and  Thomas  H.  Norton,  May  10, 1882;  also 
paragraph  12  of  coal  circular,  approved  by  the  honorable  Secretary  of 
the  Interior  on  July  31, 1882.) 

The  only  question  involved,  therefore,  under  the  second  point  ad- 
vanced by  the  appellants  is  whether  the  delay  in  payment  not  being 
due  to  the  laches  of  the  parties,  the  right  to  purchase  the  land  at  $10 
per  acre  is  among  those  rights  contemplated  by  the  act  of  July  28, 1882, 
which  made  the  rights  of  the  parties  ^^  in  all  respects  the  same  as  if  the 
lands  had  been  legally  subject  to  their  claims  when  the  same  were  ini- 
tiated." (Statutes  of  the  United  States  passed  at  the  first  session  of  the 
Forty- seventh  Congress,  page  178.)  The  first  ground  of  appeal  being 
rejected,  it  is  clear  that  the  question  of  price  depends  wholly  ux>on  the 
construction  of  the  above  act,  which  was  a  remedial  statute  and  took 
the  case  out  of  the  ordinary  rules  so  far  as  it  was  in  conflict  with  them. 

The  construction  adopted  and  heretofore  applied  by  this  office  is  that 
the  price  of  coal  lands  is  not  affected  by  the  above  statute,  and  that  the 
general  rule  that  the  price  depends  upon  the  circumstances  at  the  date 
of  entry  must  be  followed  with  regard  to  lands  within  the  10-mile  strip 
as  well  as  in  other  cases.  The  occupation  of  these  lands  at  any  time 
after  1868  and  prior  to  July  28, 1882,  was  irregular  and  contrary  to  law, 
and  the  parties  acquired  no  rights  by  reason  of  such  occupation,  or  of 
any  improvements  and  developments  made  by  them.  In  the  eye  of  the 
law  they  were  mere  trespassers.  The  act  of  that  date  extended  to  them 
a  protection  which  they  could  not  claim  under  the  general  laws  relating 
to  the  public  lands  and  legalized  their  illegal  occupation,  permitting 
them  to  hold  and  ultimately  acquire  the  title  to  the  lands  upon  which 
they  had  entered.  As  I  understand  the  statute  this  is  the  extent  of 
the  relief  afforded  thereby.  The  price  of  the  lands  not  being  men- 
tioned (except  to  provide  that  it  shall  not  be  less  than  $1.25  per  acre) 
it  must  be  determined  by  the  general  law  fixing  the  price  of  the  par- 
ticular class  pf  lands  under  consideration.     (See  office  letter  N  of 
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March  26, 1883,  to  Bichard  Irwiu,  clecliuiDg  to  return  $10  excess  per 
acre ;  also  my^  letter  of  January  19,  1883,  above  referred  to,  in  which 
the  matters  involved  in  this  appeal  were  determined,  so  far  as  regards 
this  office.) 

While  the  principle  above  stated  applies  equally  to  all  the  appellants 
the  applications  of  all  except  two  would  have  to  be  rejected  on  other 
grounds.  The  records  of  this  office  fail  to  show  that  any  of  the  above 
applicants  except  James  W.  Hurst  and  Henry  Peyton,  who  filed  their 
declaratory  statements  Ifos.  34  and  35  on  August  9, 1880,  had  filed  their 
declaratory  statements  or  done  any  other  act  recognized  by  this  office 
or  the  land  office  at  Leadville  upon  the  lands  claimed  by  them  prior  to 
the  suspension  of  such  lands  from  sale  on  October  7, 1880. 

It  must  therefore  be  assumed,  whatever  may  have  been  the  status  of 
Hurst  and  Peyton,  that  no  rights  existed  in  the  other  twenty-three 
claimants  until  July  28, 1882,  at  which  time  the  lands  were  restored  to 
sale  and  became  a  part  of  the  public  domain.  (See  letter  of  this  office 
dated  August  4,  1882,  approved  by  the  honorable  Secretary  of  the  In- 
terior.) 

If  these  twenty-three  claimants  were  actually  in  possession  of  the 
lands  during  their  suspension  from  sale,  it  became  incumbent  upon 
them  to  file  their  declaratory  statements  within  sixty  days  from  its  ter- 
mination, as  required  by  section  2349,  Eev.  Stat. 

The  only  declaratory  statements  by  the  parties  found  of  record  in 
this  office,  after  such  termination,  are  those  of  Owen  T.  Monaghen, 
Alonzo  Hartman,  James  Walsh,  and  Lewis  Spencer,  dated  October  26, 
1882,  Frank  Foster  on  October  31, 1882,  and  John  L.  Eoberts  on  No- 
vember 29, 1882. 

These  filings  show  one  of  two  things,  either  that  the  parties  failed  to 
comply  with  the  law  requiring  a  declaratory  statement  to  be  filed  within 
sixty  days,  or  that  they  did  not  enter  into  possession  of  the  lands  and 
commence  improvements  thereon  during  their  suspension  from  sale  or 
before  such  suspension.  In  either  case  they  can  claim  no  relief  under 
the  statute,  for  under  the  latter  alternative  their  rights  cannot  be  re- 
garded as  ^^  heretofore^  acquired  on  July  28, 1882  (see  section  3  of  the 
act),  and  under  the  former  they  lost  all  rights  acquired  during  the  sus- 
pension by  their  own  disregard  of  the  law. 

The  remaining  seventeen  cases,  in  which  no  declaratory  statement 
appears  to  have  been  filed  at  any  time,  and  in  which  the  first  recognized 
step  was  not  taken  until  January,  1883,  are,  if  possible,  still  further  re- 
moved from  the  relief  sought. 

It  should  also  be  stated  that  in  none  of  the  cases,  except  those  of 
Hurst  and  Peyton,  does  there  appear  any  proof,  other  than  the  affidavit 
of  the  claimant  or  his  agent  at  the  time  of  making  application,  showini; 
occupation  of  the  land  prior  to  suspension. 

The  aforesaid  applications  to  purchase  at  the  rate  of  $10  per  acre  are 
therefore  denied.  You  will  notify  the  parties  in  interest  and  allow  tiie 
iififual  time  for  appeal. 
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DECLAMATORY  STATEMENT. 

3.  J.  W.  Hallowell. 

The  declaratory  atatement  nnder  sections  2348  and  *2349y  Bev.  Stat.,  must  be  made  by 

the  applicant  himself. 
No  conflict  or  adverse  filing  appearing  of  record  the  claimant  is  allowed  to  make  hia 

declaratory  statement  and  affidavit  nunc  pro  tuno. 

Commissioner  McFarland  to  the  register  and  receiver  at  ZeadvillCj  Oolo»y 

May  29, 1884. 

Gentlemen  :  In  the  matter  of  coal  entry  No.  31,  Ute  series,  made 
February  28, 1883,  in  the  name  of  J.  W.  Hallowell,  the  declaratory  state- 
ment and  affidavit  required  at  the  time  of  actual  purchase  were  made 
by  H.  P.  Smith,  attorney  in  fact  for  Hallowell. 

The  regulations  under  the  coaJ-land  law,  approved  July  31, 1882,  re- 
quire these,  the  declaratory  statement  and  affidavit,  to  be  made  by  the 
applicant  himself.  A  claimant  may,  however,  after  making  his  appli- 
cation, or  declaratory  statement  and  affidavit  required  at  time  of  actual 
purchase,  as  the  case  may  be,  empower  an  agent  to  do  certain  acts,  and 
certain  proofs  may  be  made  by  an  agent  or  facts  established  in  accord- 
ance with  ordinary  rules  of  evidence,  but  these  are  specifically  provided 
for  in  paragraphs  34,  35,  and  36  of  said  regulations. 

In  this  case,  though,  as  no  conflict  or  adverse  filing  appears  of  record, 
the  claimant  will  be  allowed  to  make  his  declaratory  statement  and  affi- 
davit as  above  indicated,  nunc  pro  tunc. 

In  the  proof  submitted  possession  by  agent  is  claimed ;  proof  on  this 
point  is  therefore  required  under  paragraph  17  said  regulations. 


VIL— LOCATIOH. 

patented  lode  claim— intersecting  vein. 
1.  Keneage  M.  Geiffin. 

A  locator  cannot  enter  within  the  survey  lines  of  a  patented  lode  claim  and  make  a 
location  coincident  therewith,  although  his  discovery  shaft  be  upon  ground 
owned  by  himself  and  excluded  from  such  patent,  unless  he  shows  that  such  lo- 
cation is  upon  a  vein  or  lode  which  is  clearly  a  cross  or  intersecting  one. 

Commissioner  McFarland  to  the  register  and  receiver  at  Central  City^ 

Colo.j  March  6, 1883. 

Gentlemen  :  It  is  found  upon  examination  of  the  survey  of  the  claim 
of  Keneage  M.  Griffin  upon  the  Golonel  Hall  lode,  lot  Ko.  1216,  min- 
eral entry  No.  2059,  that  it  embraces  the  entire  claim  of  Jairus  W.  Hall 
upon  the  Stevens  lode  lot  No.  665,  a  prior  location,  patented  January 
18, 1881,  and  that  the  surveys  of  both  claims  are  identical  to  the  extent 
of  800  feet. 
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From  the  identity  of  the  surveys  iia  aforesaid  it  is  directly  inferred 
that  the  lodes  embraced  within  them  are  also  identical  to  the  same  ex- 
tent, and  this  supposition  is  strengthened  by  the  fact  that  all  develop- 
ments or  improvements  shown  upon  either  location  are  upon  (he  lode 
Ime  of  the  Stevens  claim.     (See  annexed  diagram.) 

The  discovery  shaft  of  the  Colonel  Hall  location  is  situated  upon  a 
I)ortion  of  the  surface  ground  formerly  embraced  by  the  Coral  lode  sur- 
vey, but  now  owned  by  Mr.  Griffin  and  included  in  his  application  for 
patent.  The  Coral  location  having  an  earlier  survey  number,  and  hav- 
ing been  excluded  from  the  application  for  patent  for  the  Stevens  lode, 
in  all  probability  antedates  the  Stevens  location. 

Although  the  Coral  is  a  prior  location,  and  in  possession  of  the  Colo- 
nel Hall  applicant,  that  fact  did  not  entitle  Mr.  Griffin  to  enter  from  its 
surface  upon  the  Stevens  lodCy  and  make  a  location  coincident  therewith, 
without  first  showing  that  such  location  or  discovery  in  no  way  con- 
flicted with  the  said  Stevens  claim. 

The  only  legal  location  which  could  be  made  without  such  shotting 
would  be  of  a  vein  which  is  clearly  an  intersecting  one. 

Ton  will  so  instruct  the  applicant,  and  inform  him  that  unless  posi- 
tive and  convincing  proof  is  offered  to  show  that  the  Colonel  Hall  loca- 
tion is  upon  a  vein  separate  and  distinct  from  the  Stevens  lode  his^  ap- 
lication  will  be  denied  and  the  entry  held  for  cancellation. 


INTERVENING  PATENTED    OEOUND^PAEALLEL    VEIN—1NTEE8BCTINQ 

VEIN, 

2.  Keneage  M.  Griffin.    (On  Appeal.) 

A  locatioD  wlijcb  is  separated  along  the  line  of  the  lode  by  a  patented  lode  claim  is 
invalid  as  to  that  portion  beyond  the  patented  claim.  A  paraUel  vein  within  the 
side  lines  of  a  patented  claim  passes  with  the  patent. 

Secretary  Teller  to  Commissioner  McFarlandy  December  7, 1883. 

Sm :  I  have  considered  the  appeal  of  Keneage  M.  Griffin  from  your 
decision  of  MarchG^lSSS^  declining  to  patent  his  claim  upon  the  Colonel 
Hall  lode,  lot  No.  1216,  mineral  entry  No.  2059,  Central  City,  Colo. 

In  this  case  the  applicant  for  patent  claims  his  discovery  shaft  to  be 
on  a  piece  of  public  land,  excepted  from  survey  No.  665,  or  Stevens's 
lode,  for  which  a  patent  issued  in  1881.  The  exception  was  of  the  Coral 
lode,  which  appears  to  have  been  surveyed  as  survey  No.  380,  to  cross 
the  Stevens  or  No.  665  survey  very  nearly  from  the  southeast  to  the 
northwest  corners,  and  was  50  feet  wide,  and  about  600  feet  in  length. 
The  applicant  now  seeks  to  make  the  discovery  shaft  on  said  excepted 
land  the  discovery  shaft  of  his  Colonel  Hall  lode.  It  does  not  appear 
whether  the  shaft  described  as  a  discovery  shaft  was  the  old  Coral  dis- 
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covery  shaft,  or  whether  it  has  been  sunk  as  the  discovery  shaft  of  the 
Colonel  Hall. 

If  the  vein  foaud  in  said  shaft  runs  in  the  direction  of  the  lines  of  sur- 
vey of  the  Coral  lode  the  applicant  might  secure  on  such  lode  about 
600  feet  within  the  side  lines  of  the  Stevens  survey ;  but  if  the  course 
of  the  lode  or  vein  is  in  the  direction  now  indicated  by  the  Colonel  Hall 
survey  it  must  be  either  the  Stevens  vein  or  one  parallel  to  it.  If  it 
be  the  same  vein,  then  all  between  the  ground  excepted  from  the  Stevens 
patent  and  the  line  of  the  Colonel  Hall  location  lying  northerly  of  the 
Stevens  patent  must  have  passed  with  the  Stevens  patent  to  the  per- 
sons therein  named  as  the  grantees. 

The  distance  between  the  two  last-named  points  is  about  500  feet.  If 
it  be  a  parallel  vein  or  lode  it  passed  with  the  Stevens  patent,  because 
it  had  its  apex  within  the  side  lines  of  the  ground  included  in  the  pat- 
ent. If  the  discovery  shaft  is  on  a  vein  running  in  the  course  or  direc- 
tion of  the  Stevens  lode  the  applicant  can  only  find  within  such  vacant 
lands  about  100  feet  of  lode.  Can  the  applicant  having  a  discovery  shaft 
on  that  vacant  hundred  feet  make  a  valid  location  on  that  vein  or  lode 
of  a  portion  of  the  land  not  contiguous,  and  separated  by  a  portion  held 
and  owned  by  others  by  virtue  of  a  patent  f  I  think  not.  I  think,  in 
order  to  make  a  valid  location,  he  must  have  all  portions  of  his  lode 
contiguous ;  that  is,  there  must  not  be  an  intervening  claim  as  there  is 
in  this  case.  I  distinguish  this  case  from  that  of  a  cross  or  intersecting 
lode,  for  such  a  condition  is  provided  for  in  section  2336  of  the  Bevised 
Statutes. 

If  the  locator  of  a  claim  on  a  lode  or  vein  can  cross  500  feet  of 
patented  ground,  he  may  if  he  chooses  cross  a  mile,  and,  with  his  shaft 
on  one  end  of  his  claim,  he  may  pass  over  other  property  and  hold  the 
other  end  of  a  claim.  It  cannot  be  supposed  such  was  the  intention 
of  the  act  of  1872. 

If  the  applicant  chooses  to  take  a  patent  to  so  much  of  the  lode  or 
vein  as  shall  be  found  within  the  side  lines  of  the  Coral  lode  he  may 
be  allowed  to  do  so  by  releasing  his  application  for  the  other  portions 
of  the  Colorado  Hall  lode. 

For  these  reasons  your  said  decision  is  afSrmed. 

Herewith  are  returned  the  papers  accompanying  your  letter  of  June 
6,1883. 

4531 LO — a 
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relocation-- adverse  claim —discovery^ local  status— pre 

sumption. 

3.  Wight  bt  al.  v.  Tabos  bt  al. 

Under  the  mining  lawa  of  the  United  States,  and  those  of  Colorado,  a  mining  claim 

cannot  be  relocated  so  as  to  embrace  ground  claimed  and  pooocased  by  others 

under  color  of  title. 
Parties  who  fail  to  adverse  a  pending  application  admit  that  they  have  no  right  to 

the  ground  embraced  therein  and  cannot  atterward  be  heard  to  set  up  either  an 

equitable  or  legal  title  to  the  premises. 
It  is  not  necessary  that  mineral  be  disco ver3d  in  the  discovery  shaft  if  it  is  discov* 

ered  within  the  limits  of  the  claim  before  adverse  rights  attach. 
Quaere.  Can  the  legislature  of  a  State  add  further  conditions  to  the  provisions  of  the 

United  States  Statute,  which  only  requires  the  discovery  of  mineral  within  the 

claim  t 
After  entry,  where  there  is  no  evidence  of  fraud,  and  in  a  question  between  the 

Government  and  applicants  only,  if  it  becomes  necessary,  in  order  to  support  the 

entry,  to  find  that  applicants  had  mineral  in  their  discovery  shaft,  it  will  be  so 

found  in  all  cases  where  the  evidence  is  conflicting. 

Secretary  Teller  to  Commissioner  McFarland,  Fdn'uary  15, 1884. 

I  have  considered  the  application  of  the  claimants  for  the  Maid  of 
Erin  miniDg  claim,  situated  in  the  California  mining  district,  Leadville, 
Colo.,  for  patent,  and  the  protest  of  the  owners  of  the  Yanderbilt  lode 
against  the  same.  The  papers  show  that  Febrnarj  5, 1880,  H.  A.  W. 
Tabor  and  others  made  application  at  the  United  States  land  office  at 
Leadville,  Colo.,  to  enter  the  Maid  of  Erin  mine.  This  application  was 
based  on  a  location  made  on  the  17th  day  of  January,  1878,  and  a  relo- 
cation made  September  20,  1879.  In  1878  applicants  or  their  grantor 
had  sunk  a  shaft  on  the  premises  described  in  the  application,  which 
they  called  the  discovery  shaft.  The  applicants  also  sank  a  shaft  near 
the  center  of  the  property,  which  in  all  the  testimony  has  been  referred 
to  as  the  working  shaft.  This  shaft  was  from  100  to  170  feet  deep,  and 
was  timbered  and  covered  by  a  frame  building,  covering  a  whim  for 
the  raising  of  the  mineral  from  the  shaft.  This  shaft  appears  to  have 
been  commenced  in  1878,  and  discontinued  about  the  1st  of  November, 
1879.  Due  notice  was  published,  as  required  by  law,  and  the  time  for 
filing  an  adverse  claim  expired  on  the  8th  day  of  April,  1880. 

On  the  18th  of  September,  1880,  S.  O.  Wight  et  al.  filed  a  protest  in 
the  local  office  against  the  issue  of  a  patent  to  the  applicants,  alleging 
that  the  claim  described  as  the  Maid  of  Erin  would  conflict  with  the 
Yauderbilt  location,  which  was  alleged  to  have  been  made  June  8, 1880. 
Protestants  alleged  that  the  applicants  had  no  proper  discovery  shafti 
and  that  no  mineral  had  been  found  on  the  claim,  at  the  time  of  the 
application  for  a  patent. 

The  Commissioner  of  the  General  Land  Office  ordered  a  hearing  be- 
fore the  register  and  receiver  to  determine  the  right  of  the  matter. 
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On  the  9th  of  Fovembery  1881,  the  Commissioner  of  the  General  Land 
Office,  after  an  examination  of  the  evidence  taken  at  snch  hearing,  or- 
dered that  the  entry  be  allowed,  and  on  the  23d  of  November,  1881, 
the  entry  was  made. 

On  application  iiled  November  3  for  a  rehearing  the  Commiatsioner 
again  examined  the  case  and  declined  to  order  a  rehearing. 

On  the  17th  of  December  the  protestants  appealed  to  the  Secre- 
tary of  the  Interior  to  exercise  the  supervisory  power  provided  for  in 
Rule  83. 

On  the  18th  of  January,  1882,  the  Secretary  of  the  Interior  directed 
the  Commissioner  to  order  a  farther  hearing,  '<as  to  the  discovery  of 
mineral  on  the  claim  of  the  Maid  of  Erin,  or  in  its  discovery  shaft, 
prior  to  the  date  of  location,  or  on  the  relocation,  limiting  the  testi- 
mony thereto.'^ 

Testimony  was  taken  under  this  order,  but  not  being  satisfactory,  on 
the  19th  day  of  March,  1883,  the  Secretary  ordered  a  further  hearing 
on  the  following  points,  namely: 

1.  When  the  Maid  of  Erin  claimants  discovered  mineral  outside  of 
their  discovery  shaft,  and  within  the  boundaries  of  their  claim,  and  at 
what  point. 

2.  When  the  Yanderbilt  claimants  discovered  mineral  within  the 
boundary  of  their  claim,  and  at  what  point 

3.  When  the  Yanderbilt  claimants  discovered  mineral  within  the 
boundaries  of  the  Maid  of  Erin  claim. 

Testimony  was  taken  on  these  points,  and  the  case  now  comes  be- 
fore the  Secretary  on  the  evidence  lieretofore  taken. 

It  is  an  admitted  fact  that  the  shaft  called  the  Yanderbuilt  shaft, 
and  which  is  the  discovery  shaft  of  the  Yanderbilt  claim,  is  not  within 
the  boundaries  of  the  Maid  of  Erin  claim  ;  but  the  boundaries  of  the 
Yanderbilt  claim  are  so  run  as  to  include  some  portions  of  the  Maid 
of  Erin  claim,  and  should  a  patent  issue  to  the  Maid  of  Erin  applicants 
it  will  diminish  the  size  of  the  Yanderbilt  claim.  A  drift  was  run  from 
the  Yanderbilt  shaft  to  and  within  the  limits  of  the  Maid  of  Erin  claim, 
but  not  until  May,  1880.  It  is  not  claimed  that  the  protestants  did  not 
have  actual  as  well  as  constructive  notice  of  the  application  for  patent 
of  the  Maid  of  Erin  claim,  but  the  protestants  in  their  protest  aver 
that  when  the  application  for  a  patent  for  the  Maid  of  Erin  was  pend- 
ing they  could  not  adverse,  for  that  they  had  no  mineral  within  the 
limits  of  the  Yanderbilt  claim,  until  after  the  expiration  of  the  time  of 
the  advertisement.  This  is  given  by  way  of  excuse,  and  to  relieve  them 
from  the  consequences  of  the  failure  to  adverse  the  Maid  of  Erin  appli- 
cation ;  but  in  the  testimony  taken  during  the  summer  of  1883,  Mr. 
Wight,  one  of  the  protestants,  swears  that  the  mineral  was  first  struck 
in  the  Yanderbilt  claim  on  the  10th  day  of  July,  1879,  and  the  ore-body 
they  struck  is  the  same  ore-body  found  in  the  Maid  of  Erin  ground. 
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Mr.  Wight  also  testifies  that  ore  was  shipped  from  the  Vanderbilt  shaft 
as  early  as  December,  1879.  How  then  caa  it  be  said  that  the  protest- 
ants  coald  uot  at  the  time  of  the  application  of  the  Maid  of  Erin  people 
tile  an  adverse  claim  and  institute  legal  proceedings  as  required  by  law  f 
He  also  testifies  that  the  reason  no  adverse  claim  was  filed  was  that 
he  did  not  know  that  the  vein  found  in  the  Vanderbilt  shaft  extended 
into  the  Maid  of  Erin  ground.  He  thus  contradicts  his  affidavit  made 
by  way  of  protest. 

It  will  be  seen  by  an  examination  of  the  certificates  of  location  of 
the  Vanderbilt  lode  made  in  1878,  and  the  one  made  in  1880,  that  the 
location  of  1880  differs  materially  from,  that  made  in  1878.  The  one 
made  in  1878  does  not  extend  as  far  eastward,  and  contains  much  less 
area  than  the  one  made  in  1880. 

The  original  location  of  the  Vanderbilt  claim  was  750  feet  in  length 
and  300  feet  in  width,  containing  an  area  of  225,000  feet.  The  second 
location  contained  twice  as  much  ground  as  the  first,  and  included  less 
than  one-half  of  the  original  location;  so  that  three* fourths  of  the  sur- 
face ground  enclosed  in  the  second  location  was  not  included  in  the  first 
location. 

The  statutes  of  Colorado  provide  for  the  amendment  of  an  erroneous 
location  by  a  relocation,  without  abandoning  the  rights  secured  by  the 
first  location  ]  but  a  location  of  that  character  must  be  substantially  the 
same  as  the  old  location.  Additional  ground  may  be  included  if  by  so 
doing  no  interference  is  had  with  existing  rights ;  but  in  this  case  the 
Vanderbilt  parties  substantially  abandoned  their  first  location  and  made 
a  ne\s[^  location,  taking  in  ground  not  before  that  time  occupied  by  them, 
and  included  in  the  application  of  the  Maid  of  Erin,  people  for  patent, 
which  was  then  ready  for  entry.  At  the  time  of  the  making  of  the 
Vanderbilt  location  of  1880,  the  applicants  for  the  Maid  of  Erin  had  many 
valuable  improvements  on  the  claim ;  as  before  stated,  they  had  sunk  a 
shaft  160  to  170  feet  deep,  built  a  shaft  house,  and  put  in  a  whim, 
and  had  advertised  the  claim  for  patent.  All  this  had  been  done 
without  objection  from  the  Vanderbilt  people.  The  second  location 
gives  to  the  Vanderbilt  parties  no  rights  whatever  touching  that  por- 
tion of  the  location  including  the  ground  within  the  side  lines  of 
the  maid  of  Erin  claim.  It  was  not  a  part  of  the  public  domain, 
being  in  the  possession  of  the  applicants  for  patent  under  at  least 
a  color  of  title.  Whethei*  they  had  complied  with  all  the  provisions 
of  the  law  or  not,  there  had  been  such  a  compliance  that  full  and  com- 
plete notice  was  given  to  protestants  and  all  others,  that  the  occupants 
thereof  claimed  to  hold  it  under  the  laws  provided  for  the  acquire- 
ment of  title  to  mineral  lands.  The  law  had  fixed  a  time  and  metlod 
by  which  parties  disputing  this  claim  might  be  heard,  and  they  did 
not  avail  themselves  of  that  provision.  By  the  failure  of  the  Vander- 
bilt claimants  to  adverse  the  application  of  the  Maid  of  Erin^  they 
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admitted  that  they  had  no  right  to  the  property,  and  they  cannot  now 
be  heard  to  set  np  either  an  equitable  or  legal  title  to  the  premises 
called  the  Maid  of  Erin  claim. 

It  is  sought  to  divest  the  Maid  of  Erin  proprietors  of  their  title  on 
mere  technical  grounds — that  there  has  been  a  failure  to  comply  with  all 
the  conditions  of  the  law  for  the  acquirement  of  title  to  mineral  lands. 
If  there  has  been  a  failure  to  comply  with  the  essential  provisions  of  the 
statutes,  it  is  the  dut}'  of  the  Department  to  withhold  the  pateut.  In 
dealing  with  a  question  of  this  character  it  is  the  duty  of  the  Department 
to  carry  out  the  spirit  of  the  law.  It  is  asserted  by  protestants,  that  the 
applicants  had  no  mineral  within  the  boundaries  of  the  claim  at  the  time 
of  the  several  locations,  nor  at  the  time  of  their  application  for  patent. 
If  this  was  sustained,  there  would  be  an  end  of  the  question.  The  ap- 
plicant for  a  patent  must  have  mineral  within  the  surface  boundary  of 
his  claim  or  he  is  not  entitled  to  a  patent.  But  in  this  case  I  have  no 
difficulty  in  finding  as  a  matter  of  fact  that  at  the  time  of  the  second  loca- 
tion of  the  Maid  of  Erin  mineral  had  been  discovered  in  the  working 
shaft  before  said  second  location.  The  protestant^  allege  that  this  is  not 
sufficient ;  that  the  mineral  can  only  be  found  in  the  discovery  shaft, 
and  if  not  so  found  then  a  subsequent  discovery  of  mineral  in  any  other 
part  of  the  claim  will  not  entitle  the  applicants  to  a  patent,  and  that  a 
failure  to  find  mineral  in  the  discovery  shaft  is  a  non-compliance  with 
the  law  of  Congress  on  the  subject  of  the  appropriation  of  mineral 
lands.  It  is  not  satisfactorily  shown  that  the  discovery  shaft  of  the 
Maid  of  Erin  contained  a  defined  body  of  ore.  The  evidence  is  con- 
flicting on  that  point,  but  I  do  not  consider  it  material  to  a  proper  de- 
termination of  the  case,  whether  there  was  or  was  not  mineral  discov- 
ered in  the  discovery  shaft.  The  applicants  or  their  grantors  sunk  a 
discovery  shaft,  located  on  the  surface  a  claim,  marking  and  defining 
its  boundaries  with  sufficient  accuracy  to  give  notice  to  all  the  world 
of  their  intention  to  appropriate  the  same  under  the  laws  of  the  United 
States  as  mineral  land.  Work  was  commenced  on  the  shaft  called  the 
working  shaft,  and  continued  until  a  body  of  ore  was  discovered ;  and 
if  such  discovery  was  made  before  any  other  party  had  acquired  rights 
to  the  land  included  within  the  Maid  of  Erin  claim  the  rights  of  the 
applicants  became  fixed,  and  such  discovery  of  mineral  related  back 
to  the  original  location.  But  in  this  case  the  applicants  made  another 
location,  that  is,  on  the  20th  of  September,  1879,  which  was  at  a  time 
long  after  the  shaft  appears  to  have  been  extensively  worked.  There 
is  a  conflict  of  evidence  as  to  the  time  mineral  was  struck  in  the  shaft; 
but  it  may  be  presumed,  for  the  purpose  of  supporting  an  entry  made, 
that  such  discovery  was  prior  to  the  making  of  such  location.  In  fact 
such  appears  to  be  the  proof. 

It  is  said  that  the  statutes  of  Colorado  made  in  pursuance  of  the  au- 
thority given  by  the  act  of  May  10, 1872,  require  that  there  shall  be  a 
discoverj'  in  the  discovery  shaft.    The  provision  is  as  follows :  "  Sinking 
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a  discovery  shaft  upon  the  lode  to  the  depth  of  at  least  10  feet  from  the 
lowest  part  of  the  rim  of  such  shaft  at  the  surface,  or  deeper,  if  necessary 
to  show  a  well-defined  crevice."  If  the  legislature  of  Colorado  had  au- 
thority to  require  such  discovery  in  the  discovery  shaft,  it  is  by  the  pro- 
vision of  section  2319  of  the  Eevised  Statutes  (enacted  May  10, 1872).  It 
may  be  well  doubted  whether  the  legislature  of  Colorado  can  atta>ch  such 
a  condition  to  the  appropriation  of  mineral  lands,  when  the  national  stat- 
ute only  provides  for  the  discovery  of  mineral  within  the  claim ;  but  I  do 
not  consider  it  worth  while  to  consider  whether  such  legislation  is  author- 
ized or  not,  for  after  ehtry  where  there  is  no  evidence  of  fraud,  and  in  a 
question  between  the  Government  and  applicants  only,  it  is  the  duty  of 
the  Department  to  sustain  the  entry  if  it  can  be  done  without  a  violation 
of  ]a.w  ;  and  if  it  is  necessary  to  find  that  applicants  did  have  mineral  in 
the  discovery  shaft  in  order  to  support  the  entry  made,  it  will  be  done  in 
all  cases  where  there  is  a  conflict  of  evidence  on  that  point.  In  this  case 
there  is  such  conflict  of  evidence.  I  have  no  doubt  but  that  the  Depart- 
ment, in  such  a  case  as  this,  would  be  justified  after  entry  in  refusing  to 
inquire  whether  there  had  been  a  discovery  in  the  discovery  shaft,  if  it 
were  clear  that  mineral  had  been  discovered  within  the  limits  of  the 
claim,  and  all  parties  claiming  adversely  had  had  an  opportunity  to  be 
heard  before  entry.  It  is  the  discovery  of  mioeral  that  entitles  the  dis- 
coverer to  a  claim ;  it  is  equally  meritorious  whether  discovered  in  the 
discovery  shaft  or  in  any  other  part  of  the  surface  ground  of  his  claim,  as 
the  national  statute  is  silent  as  to  where  it  shall  be  found. 

In  this  case  the  applicants  were  the  first  to  discover  mineral  within 
the  boundaries  of  their  claim.  Due  notice  of  their  intention  to  apply  for  a 
patent  was  given ;  a  failure  on  the  part  of  protestants  to  object  within 
the  time  fixed  by  statute,  either  in  the  land  office  or  in  the  courts,  con- 
cludes them  as  to  title.  As  against  all  the  world  (save  the  Govern* 
ment)  the  applicants  were  adjudged  the  owners  of  the  premises  de- 
scribed in  the  advertisement.  The  Government  might  still  demand  a 
compliance  with  all  the  provisions  of  the  law ;  the  applicants  alleged 
compliance  with  the  law,  made  application  to  enter,  but  were  not  al- 
lowed to  do  so  until  a  further  examination  was  made ;  after  a  hearing 
before  the  local  land  ofllce,  the  Commissioner  allowed  the  entry,  and 
such  entry  must  stand  unless  the  applicants  have  failed  to  comply  with 
the  conditions  on  which  such  entry  was  to  be  made.  The  Commissioner 
has  twice  held  that  there  has  been  such  a  compliance.  I  find  no  failure 
on  the  part  of  the  applicants  to  conform  to  the  provisions  of  the  law 
concerning  the  entry  of  mineral  lands,  and  the  decision  of  the  Com- 
missioner  sustaining  such  entry  is  affirmed. 
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protestant.— cebtiobabl 
4.  Wight  et  al.  v.  Tabob  et  al.    (On  Revietv.) 

Pioteetants  have  no  standing  before  the  Department  as  litigants. 

Aasignments  of  error  upon  a  refusal  of  the  Secretary  to  reverse  the  Commissioner's 

decision  brought  before  bim  by  certiorari  are  meaningless,  no  issue  having  been 

made  before  the  Department. 

Secretary  Teller  to  Commissioner  McFarland,  March  (>,  1884. 

SiE :  A.  W.  Bucker,  attorney  for  8.  G.  Wight  et  al^  protestants  in 
tbis  case,  filed  a  notice  for  a  further  hearing,  alleging  error  in  questions 
of  fact  and  law.  The  protestants  have  no  standing  before  the  Depart- 
ment as  litigants,  but  have  since  the  fall  of  1881  been  allowed  to  contest 
the  right  of  the  applicants  for  a  patent,  and  have  received  the  same 
consideration  that  a  litigant  does.  The  protestants  failed  to  establish 
either  a  legal  or  equitable  claim  to  the  premises  claimed  by  applicants. 
Protestants'  counsel  appears  to  have  not  only  misunderstood  the  posi- 
tion of  the  protestants  before  the  Department,  but  the  question  consid- 
ered by  the  Department.  No  issues  were  made  before  the  Department, 
and  it  was  not  at  all  necessary  that  any  facts  should  have  been  found. 
Due  notice  had  been  given  of  the  application  to  enter.  All  parties  in 
interest  had  been  given  an  oportunity  to  be  heard  in  the  courts,  had 
they  desired  so  to  appear.  Ko  one  appearing,  the  applicants  on  their 
prima  fa^ne  case  were  allowed  to  enter ;  and  protestants  aver  that  such 
entry  ought  not  to  have  been  made,  and  ought  to  be  canceled.  The 
Commissioner,  after  two  hearings,  decided  such  entry  properly  made. 
An  appeal  was  then  made  to  the  Secretary  to  revise  the  finding  of  the 
Commissioner,  and  order  a  reversal  of  the  ruling  allowing  such  entry 
and  refusing  to  vacate  the  same.  The  Secretary,  after  careful  consid- 
eration, refused  to  reverse  the  Commissioner.  Whether  he  gave  a  good 
reason  or  a  poor  one  for  such  refusal  was  immaterial.  No  error  can  be 
assigned  on  such  refusal,  and  the  said  so  called  assignments  of  error  are 
meaningless.  Of  course,  if  the  applicants  have  failed  to  comply  with 
the  provisions  of  the  statute,  they  cannot  be  allowed  to  enter,  or  having 
entered,  their  entry  must  be  vacated.  If  it  is  essential  to  a  valid  loca- 
tion that  a  discovery  of  mineral  in  place  be  made  in  the  discovery  shaft, 
that  becomes  a  question  to  be  determined  before  entry.  The  Commis- 
sioner of  the  General  Land  Office  twice  found  that  such  discovery  had 
been  made.  On  examination  of  all  the  testimony  I  am  satisfied  that 
there  was  no  mineral  in  place  in  the  discovery  shaft ;  but  I  am  satisfied 
that  before  other  parties  had  acquired  rights  in  conflict  with  the  rights 
of  applicants  they  had  discovered  mineral  within  the  boundaries  of  the 
original  location,  and  thereupon  made  a  new  location  in  accordance  with 
law ;  so  it  becomes  quite  immaterial  whether  the  Maid  of  Erin  appli- 
cants did  or  did  not  have  mineral  in  the  original  discovery  shaft. 
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This  case  bas  beeu  carefully  considered  both  by  tbe  Gomtuissioner 
and  the  Secretary,  and  there  is  no  reason  why  the  applicants  should  be 
put  to  further  expense  and  delay.  Tbe  motion  for  a  rehearing  is  there- 
fore denied,  and  the  patent  will  issue. 


DISCO  VER  Y'-OCC  UP  A  TI0N—8E0BE0A  TION—AD  VER8E  CLAIM—AFPLICA- 

TION-^LODE  AND  SURFACE  GROUND. 

5.  BBANAGAN  ET  AL.  V.  DULANBY. 

A  location  based  upon  a  disco  very  made  within  the  limits  of  another  existing  and 
valid  location  is  illegal.  The  rule  is  otherwise  where  the  first  locators  fail  to 
comply  with  the  law  within  the  statutory  period  prior  to  the  last  location. 

Lands  lawfully  located  and  worked  for  mining  purposes  are  as  completely  segregated 
from  the  body  of  public  lands  as  if  a  patent  had  issued  for  them. 

Where  the  owner  of  the  original  location  fails  to  adverse  the  application  for  patent 
on  the  Junior  location,  it  must  be  assumed,  under  section  2325,  Rev.  Stat.,  that 
the  claimant  under  the  Junior  location  is  entitled  to  a  patent  as  against  the  claims 
of  the  prior  locator. 

Where  an  application  for  patent  is  ad  versed,  the  appUoant  is  at  liberty  to  litigate 
with  the  adverse  claimant,  or  relinquish  the  ground  in  oonfiict  and  take  a  pat- 
ent for  the  remainder,  or  dismiss  his  application  for  patent  and  rely  upon  his 
possessory  title. 

A  location  of  surface  ground  which  does  not  include  any  part  of  the  lode  claimed  to 
have  been  discovered  therein  is  invalid.  Surface  ground  is  an  incident  of  the 
lode. 

Secretary  Teller  to  Commissioner  MeFarland^  May  1, 1884. 

Sib  :  I  have  considered  the  matter  of  the  protest  of  Patrick  Branagan 
et  al.  against  the  issuance  of  patent  to  David  E.  Dulaney  for  the  Hid- 
den Treasure  Lode  claim,  situated  in  Griffith  mining  district,  Clear 
Creek  County,  Central  City  district,  Colorado,  on  appeal  by  Dulaney 
from  your  decision  of  February  21,  1882,  holding  his  entry  for  cancella- 
tion. 

It  appears  that  the  claim  was  located  in  January,  1872,  b}*  seven  i>er- 
sons,  who  claimed  1,400  linear  feet,  700  feet  running  northeasterly  and 
700  feet  southeasterly  of  the  center  of  the  discovery  shaft.  By  virtue 
of  sundry  mesne  conveyances  the  entire  interest  became  vested  in  Du- 
laney and  one  James  G.  Thorn,  who  conveyed  to  Dulaney  (by  quitclaim 
deed,  dated  April  28,  1^72)  "  all  interest  in  625  feet,  commencing  25 
feet  west  of  discovery ;  thence  east  675  feet."  November  7,  1872,  Du- 
laney applied  at  the  local  office  for  patent  to  the  Hidden  Treasure 
lode,  designated  by  the  official  survey  thereof  as  lot  No.  204,  being  075 
feet  in  length  (commencing  25  feet  east  of  discovery)  and  50  feet  in 
width,  and  containing  seventy-one  one-hundred ths  of  an  acre.  Due 
notice  of  the  application  was  given  by  publication,  and  otherwise,  pur- 
suant to  statutory  requirements.    Whereupon,  pending  publication,  to 
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wit,  January  4, 1873,  Lewis  D.  C.  Gasliill,  Daniel  Glass,  and  Samuel  K 
MUlford  filed  a  protest  and  adverse  claim,  alleging  (inter  alia)  that  a 
portion  of  said  claim  conflicted  with  the  location  of  thd  Saco  lode  (sur- 
vey 229),  owned  by  them.  They  instituted  suit  within  thirty  days,  to 
wit,  January  31, 1873,  and  obtained  judgment  December  8, 1874,  for  ail 
the  land  in  conflict.  Under  date  of  April  8, 1878  (upward  of  three 
years  after  rendition  of  judgment),  the  register  and  receiver  permitted 
Dulaney  to  pay  for  and  enter  the  whole  tract  as  applied  for  in  the  first 
instance,  i,  c,  including  the  area  judicially  adjudged  to  belong  to  the 
adverse  claimants.  March  31,  1879,  Patrick  Branagan  and  G.  A.Will- 
iams filed  in  your  office  (through  their  resident  attorney)  the  protest  in 
question,  based  upon  substantially  the  same  grounds  that  were  set  forth 
in  the  protest  of  Gaskill  et  al.,  which  contained  certain  sworn  allega- 
tions that  you  regarded  as  purely  matters  of  protest,  not  within  the  ju- 
dicial province,  but  which  it  is  competent  for  the  executive  to  deter- 
mine. 

It  was  alleged  by  GaskiU  and  his  co-protestants  that  the  location  of 
the  Hidden  Treasure  lode  was  in  a  different  direction  from  that  de- 
scribed in  the  application  for  pa.tent,  and  shown  by  the  plat  of  survey ; 
that  such  location  ran  in  a  direction  more  nearly  east  and  west,  and  lay 
to  the  south  of  the  Saco  claim;  that  no  portion  of  such  location  lay 
within  the  limits  of  survey  204 ;  and  that  Dulaney  and  his  privies  have 
worked  in  an  easterly  direction  and  south  of  the  Hidden  Treasure  lode 
for  a  distance  (as  shown  by  the  diagram)  of  about  250  feet,  but  that  no 
work  whatever  has  been  done  by  him  within  the  limits  of  the  survey. 

In  addition  to  the  foregoing  allegations,  Branagan  and  his  co-pro- 
testants  allege  that  there  is  no  lode  or  vein  whatever  within  the  limits 
of  the  Hidden  Treasure  claim  save  one  which  is  owned  by  protestants, 
and  crosses  said  claim  diagonally  at  a  point  to  the  northeast  of  the  mid- 
dle thereof;  that  since  the  rendition  of  the  judgment  in  the  jear  1874, 
in  favor  of  the  Saco  claimants,  Dulaney  has  wholly  abandoned  his  claim 
by  failing  to  make  the  requisite  annual  expenditures  thereon  and  per- 
mitting the  old  workings  thereof  to  become  dilapidated  and  stopped  or 
obstructed  with  debris,  by  reason  whereof  they  have  been  inaccessible 
for  years;  that  subsequently  to  such  abandonment,  and  prior  to  entry 
(April  8,  1878),  several  claims  owned  by  protestants,  and  conflicting 
with  the  Hidden  Treasure  claim,  had  been  located;  that  they  are  the 
present  owners  of  the  Patrick  Branagan  lode,  which  was  discovered  and 
located  by  them  and  one  Henry  Ashcroft  in  March,  1875,  as  a  reloca- 
tion of  the  Tom  Thumb  claim,  theretofore  abandoned;  that  the  Tom 
Thumb  was  discovered  long  before  the  Hidden  Treasure  "  and  was  an 
entirely  different  lode,  having  an  entirely  different  strike  or  direction ;'' 
and  that  these  affiants  have  worked  upon  and  developed  the  Patrick 
Branagan  lode  ever  since  the  location  of  the  same,  "and  have  expended 
in  work  and  money  upon  the  same  for  the  development  thereof  at  least 
thousand  dollars,"  etc. 
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These  allegatioos  are  corroborated  to  a  considerable  extent  by  the 
affidavits  of  several  persons  who  allege  that  they  resided  in  the  district 
where  said  claims  are  situated  at  the  time  of  the  aforesaid  occarrences, 
and  that  they  were  cognizant  of  the  same. 

Upon  the  foregoing  state  of  facts,  and  on  the  theory  that  your  office 
had  original  jurisdiction  in  the  premises,  your  predecessor  ordered  a 
hearing  March  11, 18S0,  to  determine  the  following  questions,  to  wit: 

(1).  Whether  the  land  claimed  by  Dulaney,  known  as  survey  No.  204, 
of  the  Hidden  Treasure  lode,  is  wholly  within  the  original  location ; 
and,  if  not,  to  what  extent  it  departs  therefrom  f 

(2).  Whether,  if  identical,  the  said  location  is  based  upon  the  discov- 
ery of  a  vein  or  lode  within  the  limits  of  the  claim  located  t 

(3).  Whether  said  claim,  if  properly  located,  has  since  been  abandoned 
by  said  Dulaney  by  reason  of  failure  to  make  annual  expenditures 
thereon  for  labor  or  improvements  as  required  by  law  5  and,  if  so 
abandoned,  when  ?    . 

Pursuant  to  your  office  instructions,  hearing  was  duly  had  May  18, 
1880,  whereat  all  parties  in  interest  appeared  in  person  and  by  attorney. 

By  your  decision  of  February  21, 1882,  the  entry  No.  999  was  held 
for  cancellation  upon  the  ground,  as  stated,  that — 

The  original  location  was  based  upon  the  discovery  of  a  vein  which 
ran  in  a  direction  far  to  the  east  of  the  surface  ground  located,  conced- 
ing that  the  location  was  identical  with  the  survey.  This  being  the 
case,  Dulaney's  right  of  possession  of  surface  ground  terminated  at  the 
point  where  the  apex  of  the  vein  departc^d  from  the  side  lines,  and  all 
of  this  ground  the  court  gave  to  the  adverse  claimants. 

It  appears  from  the  testimony  that  on  March  19, 1875,  Branagan  and 
his  co-protestants  located  what  is  known  as  the  Patrick  Branagan  lode, 
which  runs  nearly  due  east  and  west,  the  side  lines  of  the  survey  thereof 
intersecting  those  of  the  Hidden  Treasure  at  acute  angles.  Some  time 
about  December,  1874,  Dulaney  claims  to  have  sunk  a  shaft  on  the 
eastern  portion  of  the  Hidden  Treasure  survey,  just  a  few  feet  east  of 
the  mouth  of  the  Branagan  tunnel,  wherein  he  disclosed  the  Hidden 
Treasure  lode,  or  one  running  parallel  therewith,  at  least,  which  he  de- 
scribes as  "a  soft  or  dirt  vein.^  It  is  alleged  categorically,  however, 
on  the  other  hand,  that  "  these  works  are  7  or  8  feet  northwest  of  the 
north  side  line  of  survey  No.  204,'^  that  the  shaft  so  sunk  by  Dulaney 
(<^in  the  breast  of  the  Indigo  tunnel")  is  on  one  and  the  same  lode  as 
that  disclosed  in  the  Branagan  tunnel ;  that  these  shafts  are  connected 
in  two  places,  and  that  Dulaney  did  no  work  on  his  claim  until  the 
spring  of  1878. 

It  further  appears  from  the  testimony,  and  the  plats  filed  as  exhibits 
therein,  that  the  survey  of  the  Hidden  Treasure  lode  runs  N.  35^  SC 
E.,  while  the  protestants  allege  that  the  location  was  made  about  N.  03^ 
E.  from  discovery,  which,  it  is  virtually  admitted,  was  made  some  time 
in  January,  1872,  by  Dulaney  ami  his  co-locators,  of  a  lode  or  vein  at  a 
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certain  point  marked  "  discovery  ^  on  the  plat  of  survey  No.  204,  filed 
with  the  application  for  patent;  that  this  discovery  was  made  "in  a 
cross-cut  tunnel  and  not  from  the  surface;"  that  the  lode  so  discovered 
was  leased  to  one  H.  0.  Oowles  and  others,  who  ran  another  tunnel  to 
the  east  of  that  from  which  the  discovery  was  made,  where  these  lessees 
struck  a  lode,  which  they  allege  to  be  the  Hidden  Treasure  lode,  and 
from  which  they  extracted  considerable  ore,  paying  Dulaney  a  mine- 
rent  or  royalty  thereon.  This  lode  lay  about  N.  63^  E.,  and  this  work 
was  performed  by  the  lessees  in  the  spring  and  summer  of  1872.  Mean- 
time, in  May  of  that  year,  the  Saco  lode  was  discovered  in  a  crosscut 
known  as  the  "  O.  E.  Tunnel."  The  surface  lines  of  the  location  of 
this  lode  conflict  with  those  of  the  Hidden  Treasure  at  the  west  end, 
i.  e,,  the  center  of  the  west  end  of  the  survey  thereof  and  the  center  of  the 
west  end  of  the  Saco  location  are  nearly  identical,  the  latter  running 
thence  1(P  east  of  the  former. 

It  will  be  observed  that  the  Hidden  Treasure  claim,  as  delineated 
upon  the  plat  (exhibit  aforesaid),  runs  to  the  north  of  the  Saco  claim, 
both  of  them  starting  from  nearly  the  same  initial  point  and  diverging 
toward  the  northeast. 

Although  these  protestants  allege  that  a  discrepance  exists  between 
the  location  and  the  survey  of  the  Hidden  Treasure  claim,  such  allega- 
tions are  not  sustained  by  the  evidence.  Such  variance,  if  any,  should 
be  established  by  afiBrmative  proof.  The  testimony  establishes  the  fact, 
however,  that  the  lode  or  vein  upon  which  the  Hidden  Treasure  dis- 
covery was  made  by  Dulaney  ei  aL  in  the  tunnel  is  identical  with  that 
in  the  Saco  claim,  and  nowhere  runs  in  the  direction  of  the  survey  of 
the  former;  that  upward  of  50  feet  to  the  eastward  of  such  discovery 
the  lode  branches  ofiP  in  two  directions,  one  spur  running  along  the  line 
of  the  Saco  and  the  other  to  the  east  thereof;  that  Dulaney's  lessees 
worked  the  latter  spur  at  a  point  where  the  top  or  apex  of  the  same 
could  in  no  wise  lie  within  the  Hidden  Treasure's  surface  lines  extended 
downward  vertically ;  that  the  vein  discovered  and  worked  by  Dulaney 
and  others  runs  in  a  different  direction  from  the  Hidden  Treasure  sur- 
vey; and  that  although  a  number  of  tunnels  were  run  beneath  and 
across  the  survey,  yet  persons  who  were  familiar  with  these  structures 
(having  assisted  in  their  construction)  testified  positively  that  no  such 
vein  is  cut  by  any  of  the  tunnels.  It  is  true,  they  admit  that  a  dirt  or 
clay  stratum  is  intersected  by  two  of  the  tunnels,  but  they  testify  that 
it  contained  no  suspicion  of  ore. 

While  such  stratum  may  be  the  vein  referred  to  by  Dulaney  as  dis- 
closed in  the  shaft  sunk  by  him  in  the  year  1874,  it  is  manifestly  not 
the  vein  upon  which  the  original  location  was  based. 

That  the  area  of  the  Hidden  Treasure  claim,  containing  Dulaney's 
workings  near  the  discovery  thereof,  belongs  to  the  Saco  claimants  by 
virtue  of  the  judgment  aforesaid  there  can  be  no  doubt,  because  such 
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area  was  unquestionably  part  of  the  premises  particularly  described  by 
those  claimants  in  their  declaration  in  ejectment  ^'to  be  the  Hidden 
Treasure  lode,  as  shown  by  United  States  Mineral  Snrvey  No.  204,'' 
which  premises,  they  alleged,  the  defendants  (Dulaney  et  aL)  entered 
into  January  29, 1873  (vi  et  armis)j  and  "  unlawfully  withhold  the  pos- 
session thereof."  I  cannot  concur  with  you,  however,  in  the  unqalified 
proposition  that ''  his  right  to  the  remainder  of  the  claim,  even  if  the 
lode  discovered  by  him  actually  lay  within  the  same,  would  be  exceed- 
ingly doubtful,  inasmuch  as  the  judgment  of  the  court  in  effect  declares 
that  the  ground  upon  which  the  discovery  was  made  belonged  to  the 
Saco  claimants,  and  a  location  based  upon  a  discovery  made  within  the 
limits  of  another  existing  and  valid  location  is  illegal." 

A  location  since  the  10th  of  May,  1872,  based  on  a  discover}'  made 
within  the  limits  of  a  claim  properly  located,  and  not  abandoned  or  lost 
by  failure  to  perform  the  labor  thereon  required  by  law,  is  an  invalid 
location ;  for  by  the  provisions  of  section  2322,  the  locator  of  such  claim 
has  the  exclusive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  the  location,  ^'  and  of  all  vdns,  lodes,  or 
ledges  throughout  their  entire  depth,  the  top  or  apex  of  which  Hes  in- 
side of  such  surface  lines."  If  the  locatx)r  then  has  the  exclusive  right 
of  the  possession  and  enjoyment,  how  can  a  prospector  go  on  such  claim 
and  make  a  valid  discovery  t  He  cannot  become  the  owner  of  that 
portion  of  the  vein  or  lode  discovered  within  a  valid  locatiim,  because 
that  has  been  given  to  the  first  locator.  He  has  not  discovered  mineral 
on  land  belonging  to  the  United  States,  for  while  the  fee  to  a  valid 
location  may  remain  in  the  United  States,  the  exclusive  right  of  occu- 
pancy and  enjoyment  has  been  given  to  the  locator,  and  the  lands  de- 
scribed in  such  location  made  in  accordance  with  law,  usage,  and  ens- 
toms,  and  maintained  by  compliance  with  the  laws  as  to  labor  thereon, 
may  be  considered  as  certainly  segregated  from  the  body  of  public  laikl, 
as  if  a  patent  had  issued  therefor.  But  in  dealing  with  this  question  of 
prior  location  the  Department  labors  under  the  embarrassment  of  not 
having  a  record  made  in  the  General  Land  Office  of  such  location,  and 
there  is  no  data  there  from  which  it  can  be  determined  in  the  first  in- 
stance whether  there  does  or  does  not  exist  a  prior  location,  unless  ap- 
plication for  patent  therefor  has  been  filed.  And  again,  a  valid  location 
may  be  lost  by  the  failure  of  the  locator  or  his  assigns  to  perform  the 
labor  required  by  section  2324  of  the  Eevised  Statutes.  If  such  loca- 
tion is  not  a  valid  one,  or  if  it  was  a  valid  one  at  its  inception  and  the 
locator  ha>s  not  performed  the  required  amount  of  labor  thereon,  a  dis- 
covery made  within  the  boundaries  thereof  before  work  has  been  re- 
sumed thereon  under  the  statute  may  become  the  basis  of  a  legal  loca- 
tion. It  does  not,  therefore,  necessarily  follow  that  a  discovery  made 
within  the  boundaries  of  a  prior  location  is  not  a  valid  location  ;  that 
must  be  determined  by  first  ascertaining  the  statas  of  the  original  loca- 
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tion  at  the  time  the  second  location  was  made.  It  has  been  the  practice 
of  the  Land  Office  not  to  inquire  as  to  the  statas  of  the  original  or  prior 
location  when  the  discovery  is  made  within  the  boundaries  thereof,  un- 
less an  application  for  patent  has  been  made  for  such  original  or  prior 
location.  If  the  owner  of  the  original  or  prior  location  neglects  to  ad- 
verse the  applicant  for  a  patent  to  the  junior  location,  it  must  be  as- 
sumed, under  the  provisions  of  section  2325  of  the  Eevised  Statutes, 
that  the  claimant  of  such  junior  location  is  entitled  to  a  patent  as 
against  the  claims  of  the  prior  locator.  All  questions  concerning  the 
proper  location  and  the  maintenance  of  such  prior  location  by  the  per- 
formance of  the  labor  required  by  statute  ought  to  bC;  and  necessarily 
must  be,  left  to  the  courts  for  adjudication.  This  was  done  in  this  case, 
and  the  court,  by  its  judgment  in  favor  of  the  Saco  claimants,  declared 
that  the  original  location  was  a  valid  and  existing  one,  and  that  the 
discovery  made  within  such  location  was  no  discovery  at  all.  This  con- 
cludes the  Department  on  that  point }  and  if,  as  contended  by  some, 
the  discovery  of  mineral  in  a  discovery  shaft,  as  distinguished  from  dis- 
covery in  any  other  manner,  is  essential  to  the  existence  of  a  valid 
location,  Dulaney  had  no  location  at  all.  If,  however,  we  adopt  what 
I  consider  not  only  the  more  equitable  rule,- but  one  most  consistent 
with  the  law  and  the  idea^  of  miners — that  is,  that  the  discovery  of 
mineral  at  any  point  within  the  boundaries  of  the  claim  not  covered  by 
the  prior  locator  before  other  rights  intervene  will  with  the  previous 
act  of  location  make  a  valid  and  legal  location — then  Dulaney  may  have 
had  a  location  such  as  is  contemplated  by  section  2320  of  the  Revised 
Statutes,  although  technically  he  had  no  discovery  shaft ;  for  while  he 
could  not  have  a  location  to  the  extent  which  he  had  at  first  alleged, 
yet  he  might  have  a  location  as  to  so  much  of  his  original  location  as 
did  not  conflict  with  the  Saco  locators,  and  to  which  other  rights  had 
not  attached,  if  he  did  discover  mineral  on  that  part  of  the  claim  not 
within  the  boundaries  of  the  Saco  claim. 

It  should  be  observed,  moreover,  that  the  judgment  awarded  the  Saco 
claimants  only  so  much  of  the  Hidden  Treasure  claim  as  conflicted  with 
theirs,  thus  leaving  the  residue  intact  in  Dulaney  as  the  original  locator, 
and  as  to  that  portion  of  the  claim  the  judgment  was  in  effect  and 
finally  for  Dulaney. 

These  protestants  should  have  ad  versed  the  Hidden  Treasure,  but 
they  merely  protested.  Having  failed  to  file  an  adverse  claim  and  in- 
stitute suit  as  provided  by  the  statute  (sections  2325-26,  Eevised  Stat- 
utes) they  must  be  regarded  as  protestants,  having  no  rights  to  be  con- 
sidered by  the  Department.  It  was  held  by  this  Department,  May  16, 
1882.  that— 

A  court  of  competent  jurisdiction  is  the  proper  forum  in  which  con- 
tests between  conflicting  claimants  can  be  heard,  as  the  facts  alleged 
might  have  been  presented  in  such  court  upon  an  adverse  claim  duly 
fil^  (Bodie  Tunnel,  8  Copp,  173).    Where  an  applicant  for  a  mineral 
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patent  gives  the  prescribed  notice  any  other  claimant  of  the  unpatented 
location  objecting  to  the  issuance  of  patent  to  snch  applicant  on  account 
of  extent  or  form,  or  by  reason  of  an  asserted  prior  location,  must  inter- 
pose his  objection  within  the  prescribed  period,  otherwise  he  will  there- 
after be  precluded  from  raising  such  objection;  (Copper  Prince  Mine, 
The  Reporter,  vol  2,  p.  118). 

The  mining  law  only  authorizes  the  issuance  of  patents  for  lodes  or 
veins,  together  with  so  much  surface  ground  on  each  side  thereof  as  the 
local  law  sanctions.  Section  2325  of  the  Bevised  Statutes  provides  for 
the  issuance  of  patents  for  claims  that  have  been  located  in  conformity 
to  law.  The  surface  ground  is  an  incident  to  the  lode ;  Wolfley  etal,  v, 
Lebanon  Mining  Co.  (4  Colorado  Reports,  116).  In  the  case  of  Mining 
Company  v.  Tarbet  (8th  Otto,  468),  the  court  say :  ^^  His  right  to  the 
lode  only  extends  to  so  much  of  the  lode  as  his  claim  covers."  The  term 
^'claim^here  undoubtedly  means  the  surface  ground  claimed  in  con- 
nection with  the  lode.  In  other  words,  the  lode  must  be  found  within 
the  exterior  lines  of  the  plot  of  ground  marked  on  the  earth's  surface  in 
making  the  location  of  a  lode  claim.  But  it  appears  that  this  was  not 
the  case,  and  where  it  is  clearly  shown,  as  in  this  case,  that  the  discov- 
ery was  not  in  public  lands,  although  within  the  boundaries  of  the  origi- 
nal location,  and  that  such  location  does  not  follow  the  course  of  the 
lode,  and  the  lode  is  not  within  the  surface  ground  of  that  part  of  the 
location  outside  of  the  Saco  claim,  the  law  does  not  sanction  the  issu- 
ance of  patent,  and  entry  ought  not  to  have  been  allowed.  The  local 
land  office  was  also  in  error  in  allowing  applicant  to  include  in  his  entry 
that  portion  of  the  lode  found  to  be  the  property  of  the  parties  wno 
brought  suit  against  applicant,  even  if  applicant's  right  had  been  per- 
fect as  to  the  other  portions  of  the  lode.  If  the  applicant  had  complied 
with  the  law  on  the  subject  of  the  entry  of  lode  claims,  he  was  entitled 
to  that  portion  of  his  lode  unaffected  by  the  judgment  of  the  court,  and 
of  course  had  the  right  of  entry,  if  the  case  was  not  appealed  by  either 
of  the  parties  to  such  suit.  He  might,  if  he  had  desired  so  to  do,  have 
disclaimed  in  a  proper  way  in  the  land  office  any  claim  to  all  that  i>or- 
tion  of  the  lode  included  in  the  adverse  claim,  waiving  no  right  he  may 
have  in  court.  In  such  a  case  he  would  be  entitled  to  take,  on  making 
satisfactory  proof  of  the  actual  existence  of  the  lode  and  other  compli- 
ances with  the  law,  that  portion  of  his  lode  concerning  which  there  was 
no  controversy.  If  the  judgment  in  favor  of  the  adverse  claimant  was 
for  all  that  he  claimed,  there  was  nothing  for  the  adverse  claimant  to 
appeal  from,  and  the  applicants  had  the  right  to  treat  it  as  a  final  judg- 
ment ;  and  the  adverse  claimant  having  secured  all  he  claimed,  had  no 
right  to  object  to  the  entry  of  the  applicants  for  so  much  of  the  vein  or 
lode  as  he  declared,  by  his  proceeding  in  court,  that  he  did  not  claim. 
If,  however,  the  judgment  of  the  court  was  that  the  adverse  claimant 
had  the  right  only  to  a  portion  of  the  lode  claimed  by  him,  no  entry 
could  bo  made  by  the  applicants  including  any  portion  of  the  lode 
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claimed  adversely,  until  such  judgment  should  become  final.    Section 
2326  of  the  Bevised  Statutes  provides  as  follows : 

"After  such  judgment  shall  have  been  rendered,  the  party  entitled  to 
the  possssion  of  the  claim  or  any  portion  thereof  may,  without  giving 
further  notice,  file  a  certified  copy  of  the  judgment-roll  with  the  register 
of  the  land  office,  together  with  the  certificate  of  the  surveyor-general, 
that  the  requisite  amount  of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  other  cases,  and  shall  pay 
to  the  receiver  $6  per  acre  for  his  claim,  together  with  the  proper  fees, 
whereupon  the  whole  proceedings  and  the  judgment-roll  shall  be  certi- 
fied by  the  register  to  the  Commissioner  of  the  General  Land  Office, 
and  a  patent  shall  issue  thereon  for  the  claim,  or  such  portion  thereof 
as  the  applicant  shall  appear  from  the  decision  of  the  court  to  rightly 
possess.'' 

The  contest  ended  in  the  court,  each  party  may  secure  a  patent  for 
whatever  portion  of  the  lode  he  by  such  judgment  is  found  to  rightly 
possess.  If  he  rightly  possesses  it  all,  he  takes  all ;  if  a  portion  only, 
he  takes  that  portion  only,  and  his  opponent  takes  whatever  he,  in  like 
manner,  is  found  to  rightly  possess.  Each  party  must  still  make  the 
proof  required  by  law .  The  judgment-roll  proves  the  right  of  posses, 
sion  only. 

The  right  of  an  explorer  on  mineral  land  under  the  provision  of  the 
statute  is  complete  when  he  has  discovered  mineral  and  made  a  loca- 
tion in  accordance  with  "  regulations  prescribed  by  law  and  according 
to  the  local  customs  or  rules  of  miners  in  the  several  mining  districts, 
so  far  as  the  same  are  applicable  and  not  inconsistent  with  the  laws 
of  the  United  States."  Such  discovery  and  location  gives  him,  as  before 
stated,  all  the  veins,  lodes,  and  ledges,  the  apex  of  which  can  be  found 
within  the  side  lines  of  such  claim.  His  right  of  possession  is  as  com- 
plete as  if  he  had  a  Government  patent,  provided  he  continues  to  put 
each  year  the  required  amount  of  labor  or  improvements  thereon.  If 
he  does  not  care  to  continue  to  do  the  required  amount  of  work  on 
his  lode  each  year,  he  may  apply  for  a  patent,  and,  having  complied 
with  the  conditions  prescribed  by  statute,  he  receives  a  Government 
title,  and  is  thus  absolved  from  doing  further  work  on  his  claim.  The 
Government  gives  the  possessor  of  a  lode  his  choice,  to  hold  it  without 
patent  or  to  take  patent.  If  he  attempts  to  take  a  patent  and  finds 
that  he  is  met  with  obstacles  not  anticipated,  he  may  relinquish  his  at- 
tempt to  secure  a  patent,  and  continue  to  hold  by  right  of  possession. 
Thus,  when  the  applicant  to  enter  a  lode  claim  is  met  with  an  adverse 
claim,  he  may,  if  he  choose  so  to  do,  avoid  a  legal  conflict  by  dismiss- 
ing his  application  for  a  patent,  »nd  rely  on  his  title  by  possession  given 
him  by  the  local  laws  and  customs,  and  a  compliance  therewith.  If  the 
adverse  is  for  a  portion  only  of  the  claim  of  the  api^licant,  he  may  elect 
to  take  patent  for  the  portion  of  his  claim  that  is  not  in  controversy, 
and  he  may  withdraw  from  his  application  so  much  of  his  original  claim 
as  is  in  controversy.  By  such  withdrawal  he  leaves  the  part  of  his 
claim  claimed  by  others  in  the  condition  it  was  before  his  application. 
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He  may  then  abandou  his  claim  thereto,  or  he  may  litigate  as  to  his 
rights  with  the  party  claiming  adversely.  In  other  words,  a  party  own- 
ing mining  property,  to  a  part  of  which  the  tide  is  disputed  and  a  part 
is  not,  may,  if  he  so  chooses,  make  his  application  for  so  mach  of  his 
property  as  is  not  \n  controversy;  and  if  he  makes  his  application  and 
finds  that  his  title  is  to  be  disputed  as  to  a  part,  he  may  eliminate  that 
portion  from  his  application  and  proceed  on  the  other.  . 

Numerous  affidavits,  hereinbefore  referred  to,  show  that  no  work  has 
been  performed  either  by  Dulauey  or  by  any  one  in  his  behalf  upon  the 
claim  embraced  in  survey  No.  204;  that  whatever  expenditures  have 
been  made  by  Dulaney  were  upon  workings  upon  ground  lying  south  of 
the  Saco  claim,  but  not  upon  the  premises  for  which  patent  is  sought. 
The  entry  was  properly  canceled,  because  it  included  that  portion  of  the 
lode  found  by  the  court  to  be  the  property  of  the  Saco  claimants,  and 
because  the  lode  is  not  within  the  original  location.  If  Dulaney  is  still 
in  possession  of  the  lode  found  to  be  his,  he  can  relocate  the  same  under 
the  provisions  of  the  statute  and  renew  his  application,  when  all  parties 
claiming  adversely  to  him  will  have  an  opportunity  to  assert  their  claim 
in  the  proper  tribunal. 

Barring  the  hereinbefore-mentioned  propositions  in  which  I  do  not 
concur,  your  decision  is  affirmed. 


discovert. 
6.  James  Mitchell  et  al. 

Although  prior  to  locatioD  no  discovery  of  mineral  was  made  within  thegroand  oliumed, 
upon  a  subsequent  discovery  prior  to  application  for  patent  the  location  became 
good  and  sufficient,  in  the  absence  of  any  adverse  rights. 

Commissioner  McFarland  to  the  register  and  receiver  at  Central  Cit^ 

Colo.j  May  3,  1884. 

Gentlemen  :  I  have  considered  the  application  of  James  Mitchell 
and  Thomas  Hampton,  filed  by  their  attorneys  D.  K.  Sickels  &  Co.,  of 
this  city,  for  a  review  and  revocation  of  my  decision  of  October  29, 
1883,  holding  for  cancellation  their  mineral  entry  No.  1726,  made  Octo- 
ber 4, 1881,  for  the  Cotton  lode  claim. 

The  reasons  for  my  said  decision  are  fully  set  forth  in  my  letter  of 
October  29,  1883,  to  you  in  this  case.  Briefly  stated  they  were :  (1) 
That  the  location  of  said  claim  was,  when  made,  invalid,  being  based 
upon  an  alleged  discovery  of  a  vein  within  ground  already  appropriated 
by  the  entry  of  another  party,  and  subsequently  patented  to  that  party, 
and  excluded  from  the  application  of  the  Cotton  lode  claimants ;  (2) 
that  there  was  no  proof  of  the  discovery  of  a  vein  or  lode  within  the 
ground  applied  for;  and  (3)  that  labor  and  improvements  to  the  value 
of  $500  were  not  shown  to  have  been  placed  upon  the  claim  for  the  devel- 
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opment  of  a  veiu  or  lode  within  the  claimed  sarface  ground.  Decem- 
ber 6, 1883,  claimants,  by  Hal.  Aayr,  their  attorney,  filed  their  applica- 
tion and  evidence  in  support  thereof,  for  a  hearing  to  enable  them  to 
show  that  patent  for  the  gronnd  upon  which  their  alleged  discovery 
was  made  was  improperly  issued,  and  that  this  ground  ought  of  right 
to  have  been  free  and  open  to  exploration  at  the  date  of  the  Cotton 
claim  location.  The  application  for  a  hearing  was  denied  January  9, 
1884,  and  the  conclusions  reached  in  said  decision  of  October  29, 1883, 
expressly  adhered  to. 

January  23, 1884,  notice  of  appeal  from  said  decision  and  specifica- 
tions of  error  were  filed.  March  15, 1884,  claimants  withdrew  their  ap- 
peal, without  prejudice,  filed  application  for  a  review  as  hereinbefore 
noted,  and  several  affidavits  in  support  thereof.  March  31, 1884,  ad- 
ditional argument  and  affidavits  and  also  surveyor-general's  certificate 
showing  labor  and  improvements  to  the  value  of  $500  were  filed. 

Claimants  undertake  to  Show  that  a  vein  or  lode  was  discovered  with- 
in the  ground  claimed  prior  to  location.  I  am  unable,  from  the  evi- 
dence before  me,  in  view  of  the  fact  that  claimants  were  fully  advised 
by  my  saiddecision  of  the  absence  of  proof  upon  this  point,  to  find  that 
a  discovery  within  the  ground  claimed  was  made  prior  to  location. 

The  evidence  on  file  shows,  however,  that  a  vein  or  lode  was  discovered 
within  the  ground  claimed  prior  to  application  for  patent. 

No  adverse  rights  to  said  ground  appear  to  have  been  asserted. 
When  the  discovery  of  the  vein  or  lode  within  the  ground  claimed  was 
made  there  was  of  record  a  sufficient  notice  to  all  the  world  of  the  claim 
of  said  Mitchell  and  Hampton  to  the  ground  applied  for.  In  the  ab- 
sence of  any  showing  to  the  contrary  it  is  assumed  that  the  boundaries 
of  their  claim  were  then  plainly  marked  upon  the  surface  thereof. 

Under  these  circumstances  it  would,  in  my  opinion,  have  been  wholly 
unnecessary,  after  said  discovery,  to  have  again  marked  the  bounda- 
ries and  again  filed  notice  of  location  of  the  ground  applied  for.  The 
question  of  their  right  to  a  patent  for  the  ground  claimed  is  between 
tliese  parties  and  the  United  States  alone. 

I  think  this  case  comes  within  the  decision  of  the  honorable  Secretary 
in  Maid  of  Erin  Mine  (Brainard's  Legal  Precedents,  vol.  1,  478)  and 
that  upon  the  discovery  as  aforesaid  the  said  location  became  good  and 
sufficient.  My  said  decision  of  October  29, 1883,  is  therefore  revoked, 
and  the  case  will  proceed  toward  patent  in  its  regular  order. 
4631  LO 48 
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« 

LOCATION  BY  REGISTER— BONAFIDE  PURCHASER, 

7.  EUST  AND  GBITESEB. 

Without  coDsideriDg  whether  a  location  by  a  register  was  in  violation  of  the  circolar 
of  Angnst  26, 1876,  the  entry  of  bona  fide  purchasers  under  th6  location  should  not 
be  canceled. 

Secretary  Teller  to  Commissioner  McFarlandj  May  20,  1884. 

Sib  :  I  have  considered  the  case  of  mineral  entry  Ko.  36,  made  Oc- 
tober 13, 1882,  by  John  Eust  and  Thomas  Criteser  upon  the  '^  Eust  and 
Criteser  placer,"  embracing  the  E.  i  of  the  8E.  J  of  Sec.  6,  T.  34  S.,  R. 
6  W.,  Eoseburg,  Oreg.,  on  appeal  by  East  and  Criteser,  from  your  de- 
cision of  November  23, 1883,  holding  their  entry  as  to  the  W.  J  of  the 
SE.  4  of  SE.  i  of  said  section  for  cancellation. 

It  appears  that  April  19, 1873,  J.  0.  Eullerton  was  appointed  receiver 
of  the  land  office  at  Eoseburg,  Oreg.,  and  still  holds  that  office.  On 
July  6, 1882,  he  located  the  W.  i  of  the  SE.  J  of  the  SE.  J  of  said  fco- 
tion  as  a  placer  claim,  and  July  8,  following,  he  sold  and  conveyed  his 
right  and  interest  therein  to  Eust  and  Criteser.  You  reject  their  entr>- 
as  respects  this  tract,  on  the  ground  that  its  location  by  FuUerton  was 
in  violation  of  the  regulations  of  your  office. 

Without  considering  your  circular  of  August  26, 1876  (Copp.,  Novem- 
ber, 1876),  which  prohibits  registers  and  receivers  from  making  entries 
of  public  land  on  penalty  of  removal  from  office,  or  whether  a  mineral 
location  by  one  of  these  officers  is  within  the  prohibition  of  the  rule, 
cancellation  of  the  entry  in  question  would  be,  in  my  opinion,  manifest 
injustice  to  the  cntrymen.  They  purchased  in  good  faith  from  Fuller- 
ton,  for  a  valuable  consideration,  in  ignorance  of  the  rule,  and  have 
since  expended  more  than  $500  upon  the  claim.  There  is  no  evidence 
of  improper  conduct  on  their  part,  and  Fullerton — in  whose  integrity  I 
infer  you  confide  from  the  fact  of  his  retention  in  office  since  1873 — 
states  that  he  made  the  location  and  sale  in  good  faith,  not  supi)08ing 
either  to  be  in  violation  of  your  rule.  If,  however,  he  knowingly  diso- 
beyed it  and  is  subject  to  removal  therefor,  that  fact  should  not  affect 
the  rights  of  his  grantees  against  whom  nothing  appears. 

I  reverse  your  decision  and  allow  the  entry  to  stand  subject  to  the 
further  proofs  you  require. 
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Vm.— MILL  SHE. 

CONSTRUCTION—SEVERAL  TRACTS. 

J.  B.  Hoggin. 

UDder  section  2337,  Rev.  Stai.,  a  mill  site  embraced  in  an  application  and  entry  for 
a  lode  claim  may  include  such  number  of  pieces  or  tracts,  within  the  restriction 
of  5  acres,  as  may  appear  to  be  necessary  to  the  proprietor  of  the  lode  claim  for 
mining  and  milling  purposes. 

Secretary  Teller  to  Commissiotier  McFarlandj  June  2,  1884. 

SiB :  I  hare  considered  the  appeal  of  J.  B.  Haggin  from  yoar  decis- 
ion of  November  17  last,  in  the  matter  of  his  mineral  entry,  No.  174,  for 
the  Mariposa  quartz  mine  and  mill  sites  Nos.  1  and  2,  Coso  mining  dis- 
trict, Inyo  County,  California.  For  such  mine  and  mill  sites  payment 
was  made  and  final  certificates  issued  to  Mr.  Haggin,  February  7, 1883. 

Mill  site  No.  1  contains  4^  acres,  and  No.  2  one-half  of  an  acre. 

In  your  said  decision  you  hold  ^^  that  the  United  States  Statutes,  and 
the  regulations  thereunder  of  this  office,  do  not  contemplate  that  more 
than  one  mill  site  or  track  of  land  for  milling  purposes  may  be  embraced 
in  an  application  for  patent  for  a  lode  claim,"  and  therefore  direct  the 
cancellation  of  one  of  said  mill-site  tracts,  permitting  the  claimant  to 
designate  which  of  the  two  he  will  retain.  From  this  decision  an  ap- 
peal has  been  taken ;  and  thus  is  presented  for  my  consideration  the 
single  question  whether,  keeping  within  the  restriction  of  6  acres  of  non- 
mineral  land,  more  than  one  mill  site  may  be  embraced  in  an  applica- 
tion for  a  vein  or  lode  and  patented  therewith. 

Section  2337  of  the  Bevised  Statutes  is  as  follows : 

Where  non-mineral  land  not  contiguous  to  the  vein  or  lode  is  used  or 
occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or  milling 
purposes,  such  non- adjacent  surface  ground  may  be  embraced  and  in- 
cluded in  an  application  for  a  patent  for  such  vein  or  lode,  and  the  same 
may  be  patented  therewith,  subject  to  the  same  preliminary  require- 
ments as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but 
no  location  hereafter  made  of  such  non-adjacent  land  shall  exceed  5 
acres,  and  payment  for  the  same  must  be  made  at  the  same  rate  as 
&X&1  by  this  chapter  for  the  superficies  of  the  lode.  The  owner  of  a 
quartz  mill  or  reduction  works,  not  owning  a  mine  in  connection  there- 
with, may  also  receive  a  patent  for  his  mill  site,  as  i)rovided  in  this  sec- 
tion. 

Paragraph  72  of  the  regulations  of  your  office,  approved  October  31, 
1881,  and  referred  to  in  your  decision,  is  as  follows : 

To  avail  themselves  of  this  provision  of  law  (section  2337),  parties  hold- 
ing the  possessory  right  to  a  vein  or  lode,  and  to  a  piece  of  non-mineral 
land  not  contiguous  thereto,  for  mining  or  milling  purposes,  not  exceed- 
ing the  quantity  allowed  for  such  purpose  by  section  2337,  United  States 
Kevised  Statutes,  or  prior  laws,  under  which  the  land  was  appropriated, 
the  proprietors  of  such  vein  or  lode  may  file  in  the  proper  land  office 
their  application  for  a  patent,  under  oath,  in  manner  already  set  forth 
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herein,  which  application,  to^ethex  with  the  plat  and  field-notes,  may 
include,  embrace,  and  describe,  in  addition  to  the  vein  or  lode,  Buch 
non-contiguoas  mill  site,  and  after  due  proceedings  as  to  notice,  etc.,  a 
patent  wUl  be  issued  conveying  the  same  as  one  claim. 

You  call  attention  to  the  last  clause  of  said  section  2337,  which  pro- 
vides that  the  owner  of  a  quartz  mill  "may  also  receive  a  patent  for  his 
mill  site^  as  provided  in  this  section,"  and  to  that  part  of  said  paragraph 
72  which  provides  for  holding  ^^  a  piece  of  non-mineral  land  "  for  mining 
or  milling  purposes. 

It  appears  from  your  decision  that  your  construction  is  placed,  at 
least  in  part,  upon  the  ground  that  in  said  section  and  paragraph  the 
singular  number  only  is  used.  If  there  were  any  force  in  that  view  un- 
der general  rules  of  construction,  it  would  not  avail  here,  because  the 
Revised  Statues  provide,  in  section  1,  that "  words  importing  the  singu- 
lar number  may  be  extended  and  be  applied  to  several  persons  or  things; 
words  importing  the  plural  number  may  include  the  singular." 

The  regulation  (paragraph  72)  which  follows  the  statute  should  in 
that  respect  be  construed  in  like  manner  as  the  statute. 

It  is  my  opinion  that  there  is  nothing  in  section  2337  which  requires 
the  construction  you  have  placed  upon  it;  and  since  the  amount  in 
both  locations  does  not  exceed  five  acres,  I  think  in  this  instance  both 
mill-site  entries  should  be  permitted  to  stand. 

I  may  add  that  in  some  instances  it  might  be  necessary  for  the  pro- 
prietor of  the  vein  or  lode  to  use  or  occupy  only  one  piece  of  non- 
adjacent  surface  ground  for  mining  or  milling  purposes,  and  in  other 
instances  more  than  one  piece  might  be  quite  necessary  and  proper.  I 
think  the  practice  under  said  section  should  be  to  allow  the  entry  of 
such  number  of  pieces,  within  the  restriction  of  five  acres,  as  may  ap- 
pear to  be  necessary  for  such  mining  and  milling  purposes. 

I  therefore  reverse  your  decision ;  and  return  the  papers  transmitted 
with  your  letter  of  March  3, 1884. 


IX.— HOTICE. 

EXCLUSION. 

1.  HnaHES  ET  AL.  V.  Gilbert  et  al. 

Where  the  plat  and  notice  were  posted  within  the  limits  of  the  claim  as  located,  the 
posting  was  snflBcienty  although  on  gronnd  which  was  exoladed  from  the  appli- 
cation. 

Commissiofier  McFarland  to  the  register  and  receiver^  LeadviUey  Colo^  Nth 

vember  17, 1882. 

Gentlehek  :  I  have  considered  the  protests  of  Charles  Hughes  and 
John  M.  Wiiine,  which  were  transmitted  with  your  letters  of  June  22 
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and  September  0, 1881,  against  the  applicatioa  of  F.B.  Gilbert  et  al.y 
for  patent  to  the  Bloomington  lode. 

The  Bloomington  lode,  as  located,  embraoed  a  claim  1,500  feet  in  length 
by  300  feet  in  width.  The  discovery  was  made  by  tunnel,  the  position 
of  which,  as  shown  on  the  survey,  is  near  the  southern  side  line  of  the 
claim.  Due  notice  of  the  application  for  patent  was  given  by  publica- 
tion and  by  posting  in  your  office  during  the  statutory  period.  A  dia- 
gram of  the  claim  and  notice  of  application  were  also  posted — 

In  a  conspicuous  place  •  •  •  upon  a  tree  about  5  or  6  feet  east 
of  the  mouth  of  the  discovery  tunnel,  where  the  same  could  be  easily 
seen  and  examined. 

The  tree  upon  which  this  notice  and  diagram  were  posted  is  situate 
within  the  limits  of  the  Bloomington  lode  claim,  as  located.  This  loca- 
tion, however,  conflicts  with  mineral  survey  No.  902,  the  Continental 
lode  claim,  to  the  extent  of  a  little  more  than  half  an  acre.  The  mouth 
of  the  discovery  tunnel  of  the  Bloomington  lode  lies  within  this  area, 
which  is  excluded  from  the  pending  application.  The  tree  upon  which 
the  posting  was  made,  "  about  5  or  6  feet  east  of  the  mouth  of  the  tun- 
nel," also  stands  within  this  excluded  tract. 

The  protestants  call  attention  to  the  provisions  of  section  2325,  Rev. 
Stat.,  viz,  that  the  applicant  ^^  shall  post  a  copy  of  such  plat,  together  with 
a  notice  of  such  application  for  a  patent,  in  a  conspicuous,  place  on  the 
land  embraced  in  such  plat,  previous  to  the  filing,"  etc.,  and  contend 
that  inasmuch  as  the  notice  was  not  posted  on  the  land  actually  applied 
for,  the  application  for  patent  should  be  dismissed.  This  comprises 
the  entire  burden  of  the  protest,  and  no  other  objections  are  stated. 

1  am  of  opinion  that  the  objection  is  insufficient  to  warrant  this  office 
in  dismissing  the  application.  The  law  requires  that  the  posting  upon 
the  claim  shall  be  performed  before  application  for  patent  is  filed,  and 
in  a  conspicuous  place  upon  the  land  embraced  in  the  plat  of  survey. 
The  plat  of  survey  embraces  the  entire  claim,  and  the  posting  was 
made  in  a  conspicuous  place  upon  the  land  embraced  in  the  plat.  The 
fact  that  the  application  subsequently  filed  relinquished  or  excluded 
that  portion  of  the  land  embraced  in  the  plat  upon  which  the  notice 
was  posted  does  not,  in  my  opinion,  vitiate  the  notice. 

The  posting  was  evidently  in  a  conspicuous  place,  hard  by  the  mouth 
of  the  discovery  tunnel,  and  thus  the  letter  and  spirit  of  the  law  have 
been  observed. 
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PUBLICATWN^DISCRETION  OF  REGISTER, 

2.  William  A.  Arnold. 

The  selection  of  newspapers  for  publication  of  mining  notices  is  a  matter  resting  in 
the  soand  discretion  of  the  register.  Other  things  being  eqnal,  the  convenience 
of  the  applicant  shoold  be  consulted. 

Commissioner  McFarland  to  the  register  and  receiver^  LeadvUle^  Colo., 

February  19, 1884. 

Gentlemen  :  On  October  23  last  I  received  a  letter  from  Mr.  William 
A.  Arnold,  of  Denver,  Colo.,  complaining  of  the  registert  action  in 
refusing  to  publish  notices  of  intention  to  apply  for  patent  for  mining 
claims  in  the  Summit  County  Journal,  a  newspaper  published  at  Breck- 
enridge,  Colo. 

The  grounds  of  complaint  were  substantially  as  follows :  Before  mak- 
ing application  for  patent,  on  behalf  of  certain  clients,  for  four  mining 
claims,  Mr.  Arnold  obtained  terms  from  the  Summit  County  Leader  and 
the  Summit  County  Jonrnal,both  newspapers  published  at  Breckenridge, 
Colo.  The  Leader  offered  to  publish  notices  of  the  four  applications 
for  $90,  tbe  Journal  for  $48,  thus  making  a  difference  in  cost  to  the  ap* 
plicants  of  $42.  Upon  filing  the  applications,  he  requested  the  register 
to  direct  publication  in  the  Journal,  both  papers  being  published  equi- 
distant from  the  claims.  This  tbe  register  refused  to  do  unless  the  pro- 
prietor of  the  Journal  would  enter  into  bonds  with  him  for  the  contin- 
uance of  regular  publication  of  his  paper  during  the  sixty  dacrs  required 
by  law. 

On  November  10  last  I  called  upon  you  for  a  full  report  in  the  mat- 
ter, which  the  register  furnished  by  letter  of  November  26  last.  He 
explains  his  action  by  stating  that  he  did  not  at  the  time,  and  does  not 
now,  regard  the  Journal  as  "  a  reputable  newsx)ai)er  of  general  circula- 
tion"; also,  that  in  cases  where  he  has  doubts  as  to  the  stability  of  a 
newspaper,  it  has  been  his  custom  to  require  bonds  for  the  continuance 
of  publication,  similar  to  that  mentioned  above,  and  that  such  bonds 
have  been  promptly  furnished  by  other  papers. 

The  complainant  raises  the  question.  What  is  the  legitimate  discretion 
of  the  register  in  regard  to  the  publication  of  notices  t 

Section  2325,  Bev.  Stat.,  provides  that  the  register  shall  publish  the 
notice  ^^  in  a  newspaper  to  be  by  him  designated  as  published  nearest 
to  such  claim."  This  section,  according  to  the  construction  adopted  by 
the  Department,  vests  a  discretion  in  the  register  even  as  to  papers 
published  at  unequal  distances  from  the  claim,  and  he  may  exercise  his 
official  judgment  in  designating  a  paper  which  is  not  the  one  published 
liearest  the  claim,  under  certain  circumstances.  (See  Tomay  et  aL  v. 
Stewart,  Department  and  Office  Decisions,  583.)  Where  papers  are 
published  equidistant,  or  very  nearly  so,  from  the  claim,  the  decision 
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rests  entirely  with  him.  (See  case  of  the  Omaha  Quartz  Mine,  Copp's 
TT.  S.  Mineral  Lands,  2d  ed.,  198.) 

The  power  of  designation  in  the  latter  class  of  cases,  to  which  the 
one  under  consideration  belongs,  being  given  by  the  law  to  the  register, 
I  do  not  feel  authorized  to  interfere  with  his  decisions.  Moreover,  he 
assigns  as  the  reason  for  his  action  a  fact  that  would  justify  him  in  de- 
clining to  order  publication  in  the  Journal,  even  if  that  paper  were  pub- 
lished nearer  the  claim  than  any  other  paper,  viz,  that  in  his  opinion 
it  is  not  "  a  reputable  newspaper  of  general  circulation,''  as  required  by 
the  rulings  of  the  Department. 

It  does  not  seem  to  me  that  the  register  has  exercised  the  power  con- 
ferred upon  him  in  an  arbitrary  manner.  He  has  offered  to  publish 
notices  in  the  Journal  if  its  proprietor  would  assure  him,  in  a  manner 
which  does  not  appear  unreasonable,  that  its  publication  would  not  be 
interrupted.  No  objection  has  been  made  to  similar  demands  in  other 
cases.  Without  some  such  assurance,  and  entertaining  doubts  as  to 
the  stability  of  a  paper,  he  would  violate  his  duty 'if  he  should  direct 
publication  to  be  made  therein.  His  action  in  the  present  case  seems 
to  me  entirely  proper. 

For  these  reasons  I  must  decline  to  interfere  in  the  matter. 

I  wish  to  add,  however,  that  where  two  or  more  papers  of  repute  and 
general  cix*culation  are  published  equidistant,  or  very  nearly  so,  from 
a  mining  claim  for  which  application  has  been  made,  the  register  should 
be  guided  in  the  exercise  of  his  discretion  by  a  due  regard  for  the  con- 
venience of  the  applicant,  all  other  things  being  equal. 


X.— PATENT. 

suit  to  vacate^bes  adjudicata. 
1.  Thomas  Stabb  et  al. 

Where  fall  opportunity  has  been  given  for  adverse  interests  to  be  heard,  and  the 
questions  involved  have  been  decided  by  the  Secretary  of  the  Interior,  the  in- 
stitution of  suit  to  set  aside  the  patent  will  not  be  recommended  upon  a  petition 
which  rests  upon  allegations  before  considered,  and  where  no  fraud  is  shown. 

Secretary  Teller  to  Commissioner  McFarlandy  November  19, 1883. 

Sib  :  I  am  in  receipt  of  your  letter  of  the  15th  ultimo,  in  the  matter 
of  the  application  of  T.  A.  Green,  esq.,  as  attorney  for  certain  citizens 
of  Leadville,  Colo.,  for  i>ermission  to  bring  suit,  in  the  name  of  the 
United  States,  to  vacate  placer  mineral  patents  issued  to  Thomas  Starr, 
Stevens  &  Leiter,  and  others. 

You  recite  very  fully  the  facts  in  the  case  and  the  allegations  con- 
tained in  the  affidavits  of  the  witnesses  on  the  part  of  the  applicant. 
It  is  not  my  purpose  to  refer  to  these  facts  any  further  than  to  say  that 
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upon  them  I  agree  with  your  conclasioDS,  and  that  upon  the  presenta- 
tion and  the  questions  raised  there  is  no  justification  for  recommenda- 
tion of  favorable  a<)tion  upon  the  application.  I  desire,  however,  to 
remark  upon  the  efforts  that  are  made  to  disturb  the  possession  of  the 
property,  which  has  been  held  by  the  original  locator  and  his  assigns 
for  a  number  of  years.  The  patent  was  issued  in  the  early  part  of- 
1879.  Before  patent  was  issued  a  hearing  was  had,  at  the  instance  of 
citizens  of  Leadville,  to  determine  the  character  of  the  land  involved, 
it  having  been  alleged  to  be  non-mineral.  Testimony  was  taken  and 
full  opportunity  was  afforded  to  present  all  the  facts,  pro  and  oonj  in- 
volved in  the  application  for  location  of  this  claim,  under  the  placer 
mining  law,  before  the  local  office  in  Leadville,  and  to  be  heard  by  the 
General  Land  Office  and  the  Secretary  of  the  Interior.  Parties  claiming 
interest  adverse  to  the  claimants  had  an  opportunity  to  file  an  adverse 
claim,  and  have  their  rights  determined  in  court.  The  Commissioner, 
on  the  evidence  so  taken,  at  that  time  decided  that  the  application  of 
Starr  should  be  allowed,  giving  at  length  his  reasons  for  this  conclusion, 
and  on  the  appeal  of  the  case  to  the  Secretary  the  decision  of  the  Com- 
missioner was  affirmed.  Here  was  a  deliberate  adjudication  by  the 
Secretary  of  the  Interior,  after  (as  we  are  bound  to  conclude  from  the 
Departmental  record  of  the  proceedings)  a  most  careful  and  thorough 
investigation  of  the  facts  and  the  law  in  the  case. 

The  present  applicants  for  action  to  set  aside  this  solemn  and  im- 
portant act  of  the  Land  Department  now  set  up  substantially  the  same 
circumstauces  and  allegations  both  of  law  and  fact  which  were  consid- 
ered before  the  issuing  of  the  patent,  and  seem  to  think  that  there  never 
is  a  time  when  litigation  should  end  and  vested  rights  be  settled  be- 
yond recall.  I  know  that  in  times  past  a  certain  liberality  in  granting 
similar  requests  has  prevailed  in  this  Department,  but  I  am  informed 
that  of  late  years  a  more  conservative  rule  has  been  adopted  in  regard 
to  such  matters.  The  Supreme  Court,  as  well  as  the  circuit  courts  of 
the  United  States,  has  laid  down  principles  and  requirements  as  con- 
ditions precedent  to  granting  a  decree  to  set  aside  patents  issued  by  the 
Land  Department  which  have  been  construed,  I  think,  very  properly 
as  an  expression  of  views  by  the  courts  to  the  effect  that  the  officers  and 
Departments  of  the  United  States  Government  should  not,  without  very 
good  and  sufficient  reasons,  institute  proceedings  of  the  character  asked 
for  by  the  applicants  in  this  case. 

If  I  were  convinced  that  the  patent  to  Starr  and  others  was  issued 
upon  false  and  fraudulent  evidence,  so  introduced  without  opportunity 
for  proper  examination  or  rebuttal,  as  to  necessarily  affect  the  jndg> 
ment  of  the  officers  of  this  Department,  I  should  feel  it  my  duty,  unless 
innocent  purchasers  had  acquired  possession  of  the  property,  to  request 
the  Attorney-General  to  institute  the  appropriate  proceedings ;  but 
mere  general  allegations  of  fraud  and  misrepresentation  will  not  SQf« 
fice,  and  to  deliberately  decide  in  effect,  in  the  absence  of  such  absolute 
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proof  of  fraad,  that  my  predecessor,  and  the  oflftcers  under  him,  reached 
an  erroneous  conclusion  is  to  invite  not  only  want  of  respect  for  the 
adjudications  of  this  office  and  the  dependent  patents,  but  endless  liti- 
gation. It  is  obvious  that  if  such  a  course  were  to  be  adopted  titles 
in  the  Western  country  would  be  of  little  value,  and  the  growth  of  com- 
munities upon  the  public  lands  would  be  retarded  or  stopped  alto- 
gether. 

Ton  will  please  furnish  to  Mr.  Green  a  copy  of  your  letter  to  me 
and  of  this  letter,  as  an  answer  to  the  application  which  he  makes  in 
behalf  of  certain  residents  of  Leadville,  Colo. 


application  to  set  aside  patent— heabing'-expense. 

2.  Alexander  Moore  et  al. 

Where  one  attacks  an  existing  patent  on  allegations  of  frand  with  the  purpose  of 
himself  entering  on  vacation  of  the  patent,  and  a  hearing  is  ordered  to  ascertain 
the  facts,  he  should  make  such  full  prima  facie  showing  at  his  own  expense  as 
will  enahle  the  Land  Department  to  decide  whether  it  will  request  suit  to  vacate 
the  patent. 

If  the  party  attacked  desires  to  rebut  such  prima  facie  showing,  he  should  submit  his 
testimony  at  his  own  expense. 

Secretary  Teller  to  Commissioner  McFarland,  February  27,  1884. 

Sib:  On  June  18  last  I  considered  the  respective  applications  of 
Alexander  Moore  et  al.  for  proceedings  to  set  aside  the  patents  under 
the  pre-emption  laws,  and  the  lists  to  the  State  of  California  for  the 
subdivisional  parts  of  Sec.  12,  T.  1  K,  E.  1  E.,  in  the  San  Francisco, 
Gal ,  land  district.  The  applicants  claiming  that  the  tracts  in  question 
are  coal  lands,  and  not  subject  to  such  patents  and  listing,  applied  to 
purchase  them  under  the  act  of  March  3,  1873  (17  Stat.,  G07),  and  filed 
affidavits  tending  to  show  that  the  lauds  were  of  such  character.  As 
preliminary  to  the  proceedings  asked  for,  I  directed  that  you  order  a 
hearing  to  ascertain  the  facts. 

Under  date  of  the  20th  instant  you  transmit  to  me  a  letter  from  the 
local  oflScers  to  yon,  from  which  it  appears  that  they  ordered  such  hear- 
ing, that  all  parties  in  interest  were  present  upon  the  day  assigned,  but 
that  no  testimony  was  submitted  in  consequence  of  disagreement  be- 
tween them  as  to  which  party  should  deposit  money  therefor.  The 
local  officers  thereupon  asked  instructions  from  you  "to  govern  this 
and  similar  cases,"  and  also  '<  where  (aside  from  a  homestead  entry)  an 
entry  is  attacked  for  non-compliance  with  law,  which  party  is  to  be  held 
responsible,  and  required  to  deposit  for  cost  of  testimony,  or  whether 
each  must  pay  for  testimony  submitted  by  them,"  and  you  transmit  the 
same  with  accompanying  i>apers  to  this  Department. 

Without  intending  to  establish  any  new  rule  of  general  practice,  I 
think  that  where  one  attacks  an  existing  patent  on  allegation^  of  fraud. 
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with  the  purpose  of  himself  entering  the  land  on  vacation  of  the  patent, 
and  a  hearing  is  ordered  to  ascertain  the  facts,  he  should  make  such 
full  prima  fade  showing  at  his  own  expense  as  will  enable  this  Depart- 
ment to  decide  whether  it  will  request  suit  to  vacate  the  patent.  If 
the  party  attacked  desires  to  rebut  such  prima  facie  showing,  he  also 
should  submit  his  testimony  at  the  hearing  at  his  own  expense,  unless 
he  elects  to  let  the  matter  proceed  and  take  the  risk  of  making  his  de- 
fense in  court,  and  you  will  direct  the  local  officers  to  apply  this  ruling 
to  the  present  case. 


deceased  owneer- application  by  administrator. 
3.  Henet  Wood,  Administbatob. 

A  patent  upon  an  application  made  by  the  administrator  of  a  deceased  owner  shoiild 

issue  to  tlie  heirs  of  sach  deceased  owner. 

Commissioner  McFarland  to  the  register  and  receiver ^  Salt  Lake  City^  Utah, 

May  24, 1884. 

Gentlemen:  In  the  matter  of  mineral  entry  "So.  941,  made  by 
"Henry  Wood  as  administrator  of  the  estate  of  Isaac  S.  Waterman,  de- 
ceased, aDd  in  trust  for  said  estate  and  the  heirs,  devisees,  and  lega- 
tees thereof,"  September  27, 1883,  for  the  Summit  lode  claim,  the  regis- 
ter s  certificate  of  posting  notice  is  herewith  returned  that  the  register 
may  attach  thereto  the  notice  therein  referred  to  as  attached.  In  all 
cases  where  such  proof  of  posting  notice  is  submitted,  the  notice  therein 
referred  to  should  be  attached  to  the  register's  certificate. 

The  application  for  patent  is  made  by  said  Wood,  who,  as  administra- 
tor of  said  estate,  therein  alleges  himself  to  "be  in  theexclasive  posses- 
sion of  said  mining  claim  as  trastee  for  the  heirs,  devisees,  and  estate 
of  said  deceased."  Following  my  decision  in  the  Union  lode  claim  min* 
eral  entry  478,  communicated  to  you  under  date  March  23, 1883,  the 
register's  final  certificate  of  entry  is  herewith  returned,  that  if,  after  dne 
notice  to  the  parties  in  interest,  no  objection  is  made,  the  register  may 
correct  said  certificate  so  as  to  show  entry  of  said  claim  by  '*  the  heirs 
of  Isaac  S.  Waterman,  deceased." 
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XI.— PLACER  CLAIH. 

additional  location— expenditures. 
1.  Joseph  M.  Knapp. 

Where  an  application  for  patent  embraces  a  placer  location  properly  made  and  assigned 
to  applicaat)  and  also  a<lditioual  gronnd  claimed  by  virtue  of  a  relocation  by  him- 
self of  the  original  location,  enlarging  its  boundaries,  such  additional  ground 
must  not  exceed  the  amount  of  i^O  acres.  As  such  application  embraces  land  claimed 
under  two  separate  locations,  $«300  must  be  shown  to  have  been  expended  upon  or 
for  the  benefit  of  each  location. 

Commissioner  McFarland  to  the  register  and  receiver  at  LeadvilUy  Colo,j 

October  16, 1883. 

Gentlemen:  In  tbe  matter  of  mineral  entry  No.  1573,  made  January 
17,  1883,  by  Joseph  M.  Knapp,  upon  the  "Corkscrew  Placer,"  I  find  on 
examination  that  the  applicant,  in  his  affidavit  that  plat  and  notice  re- 
mained posted  on  claim  during  the  sixty  days  of  publication,  has  failed 
to  give  the  date  of  posting.  A  new  affidavit  is  required  giving  date  of 
posting.  The  application  for  patent  embraces  two  locations,  and  the 
applicants  have  failed  to  furnish  a  certificate  of  the  surveyor  general  that 
not  less  than  $500  worth  of  work  has  been  expended  upon  or  for  the 
benefit  of  each  separate  location. 

You  must  require  applicant  to  comply  with  paragraph  8  of  circular  of 
this  office  of  the  9th  of  December,  1882. 

I  find,  further,  that  the  original  location  was  made  by  Leonard  S.  Bal- 
low  and  William  H.  Strobm,  and  embraced  thirty  eight  acres,  which  was 
subsequently  sold  and  conveyed  by  them  to  the  applicant  for  patent; 
that  afterwards,  to  wit,  on  the  IGth  day  of  June,  1882,  the  said  Enapp, 
applicant  for  patent  as  aforesaid,  made  an  additional  location,  embrac- 
ing the  38  acres  acquired  by  purchase  from  Ballow  &  Strohm,  with  the 
addition  of  enough  more  to  make  the  area  of  his  claim  6G.23  acres,  to 
wit,  an  addition  of  28.23  acres. 

Thus,  Repurchaser  under  the  location  made  by  Ballow  and  Strohm,  ap- 
plicant claims  38  acres,  and  by  virtue  of  the  relocation  made  by  him  on 
the  16th  day  of  June,  1882,  he  claims  28.23  acres  additional.  Aiiplicant's 
claim  as  purchaser  to  said  38  acres  is  perfect^  as  shown  by  the  abstract 
of  title,  and  would  be  to  that  extent,  in  the  absence  of  the  relocation, 
approved  for  patent  on  receipt  of  satisfactory  proof  on  the  i>oints  indi- 
cated. 

Under  the  regulations  of  this  office,  said  relocation  of  June,  1882,  must 
be  restricted  to  20  acres  additional  to  the  area  covered  by  the  purchase 
from  Ballow  and  Strohm,  and  said  amended  location  being  in  excess  of 
20  acres  additional  to  the  38  acres  acquired  by  purchase  from  the  origi- 
nal locators,  the  same  is  null  and  void  as  to  such  excess,  and  to  that  ex- 
tent must  be  canceled. 

Outside  of  his  original  purchase  the  applicant  will,  however,  be  allowed 
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to  designate  the  8.23  acres  or  portion  of  the  claim  to  be  canceled,  and 
after  such  designation  lias  been  made,  the  survey  will  have  to  be  amended 
to  conform  thereto. 


C0N8TB  UCTION— LEGAL  S UBDIVI8I0NS-  UNNA  VIQABLE  STREAMS—  USU- 
FRUCT, 

2.  William  Rablin. 

Sections  *2329  to  2331 ,  Eev.  Stat.,  should  be  contttraed  as  requiring  placer  claims  aii- 
nated  upon  surveyed  lands  to  conform  to  the  legal  subdivisions  thereof,  only  where 
reasonably  practicable. 

A  placer  location  may  include  the  bed  of  an  unnavigable  stream,  and  the  locator  has 
an  usufruct  in  the  water  therein. 

Secretary  Teller  to  Commissioner  MoFarland^  January  6, 1884. 

Sib  :  I  have  considered  the  appeal  of  William  Eablin  firom  your  de- 
cision of  January  16,  1883,  holding  for  cancellation  his  mineral  entry 
!No.  819,  for  the  Bear  River  Extension  Plaeer,  in  Sees,  12,  13,  and  14,  T. 
15  K,  B.  9  E.,  Sacramento  land  district,  California. 

It  appears  that  the  location  was  made  since  1872,  and  after  official  sur- 
vey of  the  adjacent  territory,  that  it  covers  the  bed  of  Bear  River  for 
some  12,000  feet  and  a  small  quantity  of  surface-ground  along  its  banks, 
and  that  it  does  not  conform  to  the  system  of  surveys.  From  the  evi- 
dence on  file  it  appears  that  the  "  Bear  River"  is  a  very  small,  unnav- 
igable stream,  winding  through  a  canon,  with  precipitous,  non-mineral, 
and  uncultivable  banks,  wherein  have  accumulated  extensive  placer  de- 
posits, which  are  embraced  in  said  location. 

Your  decision  is  grounded  on  the  alleged  fact  that  the  location  does 
not  conform  **  as  near  as  practicable'^  to  the  system  of  public  surveys, 
for  the  reason  that  the  law  requires  "  that  placer  locations  upon  the  sur- 
veyed lands  shall  conform  to  the  public  surveys  in  all  cases,  except  where 
this  is  rendered  impossible  by  the  pievious  appropriation  or  reservation 
of  a  portion  of  the  legal  subdivision  of  ten  acres  upon  which  the  claim 
is  situated.''  I  think  that  sections  2329  to  2331,  Rev.  Stat.,  should  not 
receive  so  narrow  a  construction.  While  they  provide  for  ten-acre  subdi- 
vi  sional  surveys,  they  also  contemplate  cases  where  it  is  not  practicable  to 
conform  the  location  to  such  subdivisional  lines.  They  do  not  limit  such 
cases  to  those  where  there  has  been  aprior  appropriation  of  a  part  of  the 
subdivision,  but  extend  it  to  every  case  where  it  may  be  impracticable 
to  so  locate  the  claim.  The  expression  "  as  near  as  practicable"  is  there- 
fore to  be  read  "  as  near  as  reasonably  practicable,"  and  in  each  case 
presenting  itself  a  sound  discretion  must  be  exercised  in  determining 
the  question  of  practicability.  It  would  be  manifestly  improper  to  limit 
it  to  a  single  case,  namely,  a  prior  appropriation  of  part  of  the  subdi- 
vision, as  your  office  seems  to  have  done ;  for  such  a  case  is  provided 
for  by  the  general  laws  concerning  the  disposal  of  public  lands,  and  in 
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the  placer-mining  statutes,  Congress  has  evidently  intended  to  provide 
for  cases  where  the  situation  of  the  deposits  is  such  that  conformity  of 
the  location  with  subdivisional  lines  is  unreasonable.  It  was  the  inten- 
tion of  the  mining  laws,  generally,  to  permit  persons  to  take  a  certain 
quantity  of  land  fit  for  mining,  and  not  to  compel  them  to  take  such  a 
quantity  irrespective  of  its  fitness  for  mining.  The  act  of  July  9, 1870, 
which  expressly  required  placer  locations  to  conform  to  the  lines  of  the 
public  surveys,  was  unreasonable,  a  hardship,  and  in  contravention  of 
the  established  custom  of  the  mining  regions ;  therefore  it  was  modified 
by  the  act  of  May  10, 1872,  so  as  to  provide  for  exceptional  cases  where 
reason  and  common-sense  required  a  difierent  regulation.  Such  an  ex- 
ceptional case,  in  my  judgment,  is  that  now  before  me,  where  the  en  tire 
placer  deposit  in  a  caHon  within  certaiB  limits  is  claimed,  and  where  the 
adjoining  land  on  either  side  is  totally  unfit  for  mining  or  agriculture. 

As  to  the  additional  reason  for  cancellation  suggested  in  your  decis- 
ion, namely,  that  it  is  against  public  policy  to  allow  placer-mining  in 
the  beds  of  unnavigable  streams,  and  that  the  patentee  would  obtain 
a  right  to  and  control  over  the  water,  it  is  not  necessary  to  discuss  these 
l)oints  at  length,  I  think.  It  is  well  settled  that  if  the  beds  of  unnavi- 
gable streams  contain  mineral  deposits  they  may  be  appropriated  for 
mining  purposes,  and  that,  as  to  the  water,  the  locator  obtains  only  an 
usufruct  in  it. 

For  these  reasons  your  decision  is  reversed. 

Herewith  are  returned  the  papers  accompanying  your  letter  of  March 
20,1883. 


XIL— PRACTICE. 

hypothetical  cases. 
1.  William  Lloyd  Peacocke. 

The  Department  will  not  decide  qnestions  irregalarly  presented. 

Commissioner  MoFarland  to  William  Lloyd  PeacocJcCj  Balida^  Colo.j  De- 
cember 14, 1883. 

Sib  :  Tour  letter  of  the  1st  instant  to  the  honorable  Secretary  of  the 
Interior,  asking  a  decision  as  to  the  validity  of  your  coal  declaratory 
statement  No.  5,  at  the  time  it  was  made  at  the  land  office  at  Del  Norte, 
has  been  referred  to  me  for  reply. 

You  are  advised  that  the  Department  declines  to  express  an  opinion 
on  hypothetical  causes.  When  the  case  comes  up  in  proper  form  it  will 
be  decided. 

I  have  stated  substantially  the  same  thing  in  three  former  letters  to 
you  on  this  subject.  You  will  no  doubt  see  the  impropriety  of  a  de- 
cision in  a  case  irregularly  presented,  without  a  full  knowledge  of  the 
facts,  and  without  opportunity  for  other  parties  to  be  heard. 
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NOTICE— HEARIKG. 

2.  MOYLAN  C.  Fox. 

The  Rules  of  Practice  in  regard  to  notice  must  be  strictly  followed. 

Because  of  failure  to  do  so,  the  case  is  remanded  for  rehearing  after  due  notice. 

Commissioner  McFarland  to  the  register  and  receiver^  Salt  Lake  City^  Utah, 

March  6, 1884. 

Sir  :  I  am  in  receipt  of  year  letter  of  January  15, 1884,  transmitting 
the  testimony  taken  in  the  matter  of  the  application  of  Moylan  C.  Fox, 
for  the  Selah  lode,  lot  No.  148,  Ophir  mining  district,  Tooele  Connty, 
Utah.  • 

The  record  in  the  case  shows  the  following  facts : 

On  July  10,  1883,  the  above  application  was  presented  to  you  and 
rejected,  because  it  conflicted  with  four  prior  applications,  viz:  Mineral 
applications  Nos.  107,  upon  the  "Miami''  lode;  392,  upon  the  "Etna" 
lode;  393,  upon  the  "I.  X.  L."lode;  and  395,  upon  the  "Grecian  Bend'' 
lode. 

The  applicant  for  the  "Selah"  lode  alleged  the  abandonment  of  the 
mining  claims  upon  which  said  prior  applications  had  been  made,  and 
at  his  request  the  papers  in  the  case  were  forwarded  to  this  office  for 
review.  On  October  10, 1883, 1  directed  you  to  order  a  hearing,  in  ac- 
cordance with  the  Bules  of  Practice,  to  determine  whether  or  not  the 
"Grecian  Bi^nd"  lode  (lot  No.  116),  the  "  Miami"  lode  (lot  Ko.  62),  and 
the  "  I.  X.  L."  lode  (lot  No.  115)  had  been  abandoned.  The  "  Etna" 
lode  (lot  No.  117)  was  made  the  subject  of  a  separate  letter  and  order. 

On  October  23  following  you  issued  notice  of  a  hearing,  to  be  held 
on  November  30,  1883,  to  Henry  W.  Lawrence  and  Clara  C.  Darling, 
applicants  for  patent  for  the  "  Grecian  Bend"  lode  claim;  Theodore  F. 
Tracy  and  William  A,  Books,  applicants  for  the  "Miami"  lode  claim; 
and  Charles  H.  Baymond,  applicant  for  the  "I.  X.  L.''  lode  claim. 
Upon  a  proper  showing  that  personal  service  could  not  be  made  upon 
Tracy,  Books,  and  Baymond,  you  ordered  publication  of  the  notice  for 
thirty  days  in  the  Salt  Lake  Weekly  Tribune.  The  record  shows  that 
such  notice  by  publication  was  properly  given  from  October  25  to  No- 
vember 20, 1883.  There  is,  however,  no  proof  that  a  copy  of  the  notice 
was  mailed  to  Tracy,  Books,  and  Baymond,  or  posted  upon  the  land  in 
controversy,  as  required  by  Bule  14  of  the  Bules  of  Practice. 

Personal  service  was  made  on  Lawrence  and  Darling  on  November 
2, 1883,  as  appears  by  the  affidavit  of  Samuel  L.  Spray,  United  States 
deputy  marshal. 

On  November  13,  1883,  the  contestant.  Fox,  appeared  with  counsel 
and  witnesses,  and,  after  filing  "due  proof  of  service  of  notice,"  as 
yon  state,  submitted  testimony,  upon  which  you  decided  that  the 
"  Grecian  Bend,"  "  Miami,"  and  "I.  X.  L."  lode  claims  had  been  aban- 
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doned.  You  report  that  the  parties  in  interest  were  duly  notified  of 
your  decision  and  of  their  right  of  appeal,  and  that  thirty  days  had 
elapsed  after  such  notice  at  the  date  of  your  letter,  and  that  no  appeal 
had  been  filed. 

I  cannot,  however,  approve  your  decision,  in  view  of  the  irregular- 
ities apparent  on  the  face  of  the  record.  Besides  the  defect  in  proof 
under  Rule  14  of  Practice,  mentioned  above,  which  might  possibly  be 
supplied  now  by  the  contestant,  the  notice  to  Lawrence  and  Darling 
was  iDSufficient  under  Eule  8,  which  requires  at  least  thirty  days'  notice 
of  a  hearing  to  be  given.  Notice  was  not  served  until  November  2  of 
a  hearing  to  be  held  on  November  30  followiug — a  plain  disregard 
of  the  rules  of  procedure.  ISee  my  letter  of  August  13, 1883,  to  the 
register  and  receiver  at  Fargo,  Dak.,  requiring  a  strict  compliance  with 
the  above  rule.  (10  Copp's  Land  Owner,  189.)  In  cases  like  the  one 
under  consideration,  where  the  superior  standing  before  the  Department 
acquired  by  the  former  applicants  is  to  be  attacked,  the  contestant,  in 
order  to  destroy  that  precedence,  must  strictly  observe  the  rules  of  pro- 
ceeding which  govern  such  action.  See  office  decision  in  O'Dea  v, 
O'Dea  (10  Copp's  Land  Owner,  290),  where  a  rehearing  was  ordered 
because  the  affidavit  for  notice  by  publication  was  filed  after  such 
notice. 

Because  of  the  irregularities  mentioned^  the  case  is  remanded  to  you 
for  rehearing  after  due  notice. 


CEBTIOBABl—  APPEAL-- ABANDONMENT^  ENTBT— PUBLIC  DOMAINS- 
PATENT. 

3.  F.  P.  Hasbison. 

Certiorari  is  not  a  writ  of  right,  bat  whether  it  shall  issae  in  any  case  lies  within  the 

discretion  of  the  tribunal  to  which  the  petition  has  been  addressed. 
Whore  it  appears  that  the  failure  to  appeal  is  not  dae  to  the  laches  of  the  party,  it 

does  not  prejudice  his  rights. 
Entry  gives  the  purchaser  complete  equitable  title,  which  is  not  subject  to  forfeiture 

nnder  the  provisions  of  section  2324,  Revised  Statutes.    An  entry  made  before  the 

circular  of  July  6,  1883,  went  into  operation  might  properly  embrace  more  than 

one  lode  location. 
Where  an  entry  has  been  erroneously  canceled  the  claim  covered  thereby  cannot  be 

appropriated  by  mere  strangers  to  the  record,  who  had  located  it  while  the  entry 

was  still  subsisting.    Such  entry  should  be  reinstated. 
The  right  to  a  patent  is  not  traced  beyond  the  entryman. 

Secretary  Teller  to  Commissioner  McFarland^  June  2,  1882. 

Sib:  I  return  herewith  the  papers  certified  by  you  November  20, 
1883,  pursuant  to  my  direction  of  the  7th  of  that  month,  in  the  matter 
of  the  application  of  one  F.  P.  Harrison  for  patent  for  the  Gold  Blos- 
som quartz  mining  claim,  designated  as  survey  No.  39,  sitaate  in  the 
Ophir  mining  district,  Placer  Ooanty,  Sacramento  district,  California. 
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It  appears  that  Harrison  applied,  November  13, 1875,  for  3,000  linear 
feet  of  the  Gold  Blossom  quartz  lode,  1,500  feet  whereof  having  been 
located  [November  9,  1872,  by  J.  H.  Grossman  et  al.  (who  conveyed 
same  to  him  by  deed  dated  July  2, 1875),  and  1,500  feet  March  20, 1873, 
by  himself. 

Notice  of  such  application  was  duly  given  by  publication  and  other- 
wise, pursuant  to  legal  requirements,  and  no  adverse  claim  having  been 
filed  during  the  period  of  publication,  Harrison  paid  for  and  entered 
his  claim,  per  mineral  entry  No.  457,  January  22,  1876. 

Two  days  thereafter  he  sold  and  conveyed  by  deed,  dated  Jannary 
24, 1876,  the  westerly  1,500  feet  of  said  claim  ^<  to  James  H.  Grossman 
and  Mrs.  Johnson." 

February  21, 1877,  Harrison  died  at  Auburn,  Placer  Gounty,  Cali- 
fornia. 

December  12, 1878,  your  office  held  said  entry  for  cancellation,  upon 
the  ground  that  the  application  embraced  two  separate  locations  sur- 
veyed as  one  claim,  and  that  the  plat  and  notice  were  not  posted  on 
each  location. 

September  2, 1880,  the  register  reported  to  your  office  that  Harrison 
had  been  notified  by  letter  dated  January  8, 1879,  of  said  decision  of 
December  12  preceding,  but  that  he  had  not  appealed  therefrom. 

December  30, 1880,  the  register  reiterated  his  former  report. 

No  further  action  apitears  to  have  been  taken  until  January  20, 1883, 
when  Grossman's  attorney  forw^arded  his  affidavit  to  your  office,  alleg- 
ing sole  ownership  in  the  whole  of  said  claim  by  virtue  of  a  certain 
deed  from  Harrison  executed  and  delivered  shortly  after  he  had  made 
the  entry  in  question;  that  he  did  not  learn  of  the  said  action  of  De- 
cember 12, 1878,  until  the  autumn  of  the  year  1882,  when  he  requested 
that  the  surveyor-general  of  Galifornia  be  instructed  to  so  modify  and 
amend  the  survey  of  said  claim  as  to  embrace  only  the  western  1,500 
feet  thereof. 

January  30, 1883,  the  register  forwarded  to  your  office  the  petition 
of  W.  H.  Power  and  P.  G.  Du  Bois  (signed  by  both,  but  only  sworn  to 
by  Du  Bois)  for  a  hearing  to  determine  the  question  of  the  applicant's 
abandonment  of  his  claim,  said  petitioners  alleging  failure  on  his  part, 
and  on  the  part  of  his  privies  in  estate,  since  the  year  1875,  to  perform 
the  requisite  amount  of  annual  assessment  labor  or  make  such  improve- 
ments upon  said  claim;  that  on  August  13,  1880,  one  D.  W.  Spear, 
finding  said  claim  "  vacant,  unoccupied,  and  open  to  location,  proceeded, 
to  locate  and  did  locate"  the  western  "1,500  linear  feet  of  said  Gold 
Blossom  ledge,"  etc.;   that  Spear  continuously  thereafter  held  and 
worked  his  claim  until  the  29th  l^ovember,  1882,  "  when  these  petition- 
ers succeeded  by  purchase  and  conveyance  to  all  the  right,  title^  aad 
estate  acquired  by  said  Spear  by  virtue  of  said  location,  etc,    •    •"^"^ 
and  are  now  in  possession  thereof,  working  the  same,"  for  which  tlx^y 
desire  to  apply  for  patent. 
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March  lO,  1883,  yoa  denied  Crossmaa's  application  for  an  amended 
survey  of  said  claim,  and  canceled  the  entry  in  question,  but  held  that 
if  he  desired  to  obtain  a  patent  for  1,500  feet  thereof,  he  could  apply 
to  the  surveyor- general  to  have  the  same  surveyed.  April  9, 1883, 
Grossman  appealed  from  such  action,  but  October  20  ensuing  you  de- 
nied his  right  of  appeal.  Wherefore  he  applied  for  certiorari  pursuant 
to  Bules  83  and  84  of  Practice. 

The  action  of  your  office  was  based  upon  the  ground  that  the  claim 
in  question  had  been  surveyed  as  one  claim ;  that  the  plat  and  notice 
were  not  shown  to  have  been  posted  separately  upon  the  several  loca- 
tions ;  that  no  appeal  having  been  taken  from  the  aforesaid  decision 
holding  the  entry  for  cancellation,  such  decision  had  become  final ;  and 
that  the  applicant  having  had  his  day  in  court,  and  the  time  within 
which  he  could  have  exercised  his  right  of  appeal  having  expired, 
neither  he  nor  his  assignee  could  be  heard  as  a  matter  of  right. 

Certiorari  is  not  a- writ  of  right,  but  whether  it  should  issue  in  any 
case  lies  within  the  discretion  of  the  tribunal  to  which  such  petition 
has  been  addressed.  Inasmuch  as  such  petition  in  the  premises  seemed 
to  discover  a  prima  facie  basis  for  the  issuance  of  such  writ,  substan- 
tial injustice  appearing  to  have  been  done  by  the  action  of  your  office, 
I  accordingly,  by  my  letter  of  November  7, 1883,  directed  you  to  certify 
the  proceedings  in  question  to  this  Department. 

It  is  true  that  no  appeal  was  taken  from  the  aforesaid  decision  of 
December  12, 1878,  but  the  record  discovers  prima  fa^de  proof  of  the 
decease  of  the  applicant)  Harrison,  February  21,  1877.  Such  proof 
would  seem  to  account  for  his  alleged  laches  or  failure  to  appeal  from 
said  decision,  and  if  no  dereliction  is  chargeable  to  decedent,  none  can 
be  charged  against  his  privy  in  estate,  Grossman,  he  never  having 
been  notified. 

By  your  aforesaid  decision  of  March  10, 1883,  you  very  properly  held 
that ''  so  long  as  Harrison's  entry  remained  uncanceled,  a  second  appli- 
cation for  patent  could  not  bo  allowed;''  but  you  further  held  that 
"  the  entry  being  now  disposed  of,  the  land  will  be  subject  to  appropria- 
tion by  the  application  of  the  first  qualified  applicant,  and  any  person 
having  adverse  rights  may  have  them  determined  and  adjudicated  by 
the  local  courts." 

The  entry  in  question  had  lain  dormant  in  your  office  for  upward  of 
seven  years  before  it  was  finally  canceled,  and  all  the  antecedent  basic 
proof  was  presumably  regular  and  sufficient. 

It  is  an  elementary  principle  of  law  that  when  any  judicial  or  official 
act  is  shown  to  have  been  performed  in  a  substantially  regular  manner, 
it  is  presumable,  and  it  may  be  generally  assumed,  that  the  formal 
prerequisites  have  been  complied  with.  But  said  entry  having  been 
erroneously  canceled,  I  do  not  regard  the  claim  covered  thereby  as  sub- 
ject to  appropriation  by  these  petitioners,  who  are  mere  strangers  to 
the  record. 

45311,0 id 
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They  have  attempted  to  relocate  a  portion  of  the  mining  chum,  >Yhich 
had  been  entered  and  paid  for  by  decedent  Harrison,  with  full  knowl- 
edge of  the  existence  of  the  entry.  The  theory  of  their  protest  seems 
to  be  that  they  have  a  legal  right  to  relocate  the  claim  in  qaestioa  at 
any  time  prior  to  the  issuance  of  patent,  based  upon  the  failure  of  the 
mineral  applicant  or  his  privy  in  estate,  Grossman,  to  x>erform  the  an- 
nual labor  or  make  the  requisite  improvements  upon  said  claim. 

The  sole  question,  therefore,  to  be  considered  is,  whether  such  claim 
is  subject  to  relocation  by  strangers,  in  the  interim  of  entry  and  the 
issuance  of  patent,  even  though  the  entryman  may  have  failed  to 
perform  the  labor  or  make  the  improvements  required  by  section  2324 
of  the  Bevised  Statutes. 

Section  2324,  Eevised  Statutes,  has  reference  solely  to  title  by  right 
of  possession,  and  does  not  in  any  way  conflict  with  titles  acquired  by 
purchase;  for,  in  the  latter  case,  both  must  be  in  one  and  the  same  per- 
son. The  mining  laws  require  certain  acts,  in  the  nature  of  conditions 
precedent,  to  be  performed  before  an  entry  is  made,  and  the  validity  of 
the  entry  is  made  to  depend  upon  the  facts  existing  at  the  time  it  is 
made,  and  not  upon  anything  which  the  claimant  may  do,  or  omit  to 
do,  afterwards.    •    •    ♦ 

The  true  rule  of  law  governing  entries  of  the  public  lands,  to  which 
mineral  lauds  form  no  exception,  is  that  wheu  the  contract  of  purchase 
is  completed  by  the  payment  of  the  purchase- money  and  the  issuance 
of  the  patent  certificate  by  the  authorized  agents  of  the  Government,  the 
purchaser  at  once  acquires  a  vested  interest  in  the  land,  of  whicii  he 
cannot  be  subsequently  deprived,  if  he  has  complied  with  the  require- 
ments of  law  prior  to  entry ;  and  the  land  thereupon  ceases  to  be  a  part 
of  the  public  domain,  and  is  no  longer  subject  to  the  operation  of  the 
laws  governing  tbe  disposition  of  the  public  lands.  In  such  cases  thei^ 
is  a  part  performance  of  a  contract  of  sale  which  entitles  the  purchaser 
to  a  specific  performance  of  the  whole  contract  without  further  action 
on  his  part.  When  the  proofs  are  made,  and  the  purchase  money  paid, 
the  equitable  title  of  the  purchaser  is  complete,  and  the  patient  wheu 
issued  is  evidence  of  the  regularity  of  the  previous  acts,  and  relates  to 
the  date  of  entry,  to  the  exclusion  of  all  intervening  claims. 

In  short,  an  entry  made  is  in  all  respects  equivalent  to  a  patent  is- 
sued, in  so  far  as  third  parties  are  concerned. 

As  the  doctrine  is  firmly  established  that  where  several  concurrent 
acts  are  necessary  to  make  conveyance  the  original  act  shall  bo  pre- 
ferred, and  all  subsequent  acts  shall  have  relation  to  it,  it  is  held  t-hat 
an  entry  made  is  equivalent  to  a  patent  issued,  within  the  meaning  and 
intent  of  section  2324  of  the  Eevised  Statutes. 

See  decision  rendered  by  this  Department  March  4, 1879,  in  re  Ameri- 
can Hill  Quartz  Mine,  Copp's  U.  S.  M.  L.,  256  for  a  r^sumd  of  the  in- 
tendment of  the  law  in  question. 

The  right  to  a  patent  once  vested  is  treated  by  the  Government,  when 
dealing  with  the  public  lands,  as  equivalent  to  a  patent  issued.  When, 
in  fact  the  patent  does  issue,  it  relates  back  to  the  inception  of  the  liglit 
of  the  patentee,  so  far  as  it  may  be  necessary  to  cut  oS  intervening 
claimants.    (Stark  v.  Starrs,  6  Wallace,  402;  Witherspoon  v.  Duncan, 
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4  id.,  218}  Opinion  of  the  Attorney-General,  8  Copp,  72 ;  and  GrahajQ 
V.  Hastings  and  Dakota  B.  B.  Co.,  9  icl.^  23G.) 

Section  2324,  Eev.  Stat.,  contemplates  that  tbe  prescribed  amount  of 
labor  or  improvements  be  performed  and  made  annually  upon  each  and 
every  mining  claim  until  patent  sliall  be  issued  thereforj  but  it  will  be 
observed  that  such  requirement  is  inapplicable  to  a  case  where  the  ap- 
plicant has  paid  for  and  entered  his  claim,  as  has  been  done  in  the 
premises ;  inasmuch  as  the  language  of  the  section  has  reference  merely 
to  the  right  of  possession — which  is  the  A^ery  lowest  grade  of  title  known 
to  the  mining  laws  or  any  other  law.  The  i)reliminary  act  of  location 
is  a  basis  for  the  vested  possessory  right,  which  is  recognized  by  law, 
and  of  which  the  claimant  cannot  be  dispossessed  save  upon  the  ground 
of  absolute  abandonment. 

Section  2324,  the  only  statute  affecting  this  question,  must  be  con- 
strued in  connection  with  section  2325.  Both  have  reference  to  the  pos- 
sessory title  of  an  applicant  for  patent,  and  the  mode  of  acquiring  pat- 
ent; the  latter  providing  that,  if  no  adverse  claim  is  filed  during  the 
period  of  publication,  it  shall  be  assumed  that  none  exists.  It  would, 
therefore,  seem  immaterial,  after  proceedings  under  section  2325,  whether 
or  not  the  requirement  of  section  2324  is  complied  with  to  the  extent 
named  in  your  decision,  because,  if  parties  have  not  been  properly  noti- 
fied, or  have  paid  their  share  of  the  assessment  work,  they  must  still 
file  their  adverse  claim  under  the  proceedings  contemplated  in  section 
2325.  They  waive  their  rights  by  failure  to  tile  such  claim ;  and  upon 
such  failure,  the  law  not  only  assumes  that  no  such  claim  exists,  but  if 
the  antecedent  publication  and  attendant  proceedings  have  been  regu- 
lar, all  that  might  be  set  up  by  suit  in  court  has  been  adjudicated  in 
favor  of  the  applicant.  (Grampian  Silver  Mining  Company,  9  Copp, 
113;  Copper  Prince  Mine,  The  Beporter,  vol.  1,  p.  118.) 

It  was  not  a  part  of  the  public  domain,  being  in  the  possession  of  the 
applicants  for  patent  under  at  least  a  color  of  title.  Whether  they  had 
complied  with  all  the  provisions  of  the  law  or  not,  there  had  been  such 
a  compliance  that  full  and  complete  notice  was  given  to  protestants  and 
all  others  that  the  occupants  thereof  claimed  to  hold  it  under  the  laws 
provided  for  the  acquirement  of  title  to  mineral  lands.  The  law  had 
fixed  the  time  and  method  by  which  parties  disputing  this  claim  might 
be  heard,  and  they  did  not  avail  themselves  of  that  provision."  (Maid 
of  Erin  Mine,  Brainard's  L.  P.,  478.) 

With  respect  to  the  several  grounds  upon  which  the  aforesaid  decis- 
ions of  your  office  were  based  (see  same  recited  svpra^  p.  4),  and  more 
especially  the  ground  upon  which  the  decision  of  December  12, 1878, 
was  based,  and  reiterated  in  those  ensuing,  to  wit,  "  The  established 
rule  of  this  office  precludes  the  embracing  of  more  than  one  lode  claim 
in  one  application  for  patent,"  &c.,  it  will  be  observed  that  while  you 
may  have  regarded  the  first  utterance  in  question  as  in  accord  with 
the  full  measure  of  the  light  you  then  possessed  upon  the  subject, 
the  subsequent  reiterations  of  such  utterances  cannot  now  be  so  re. 
garded,  in  the  light  of  recent  judicial  interpretations  of  the  law  of  this 
case,  especially  those  of  the  United  States  Supreme  Court 
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As  was  thereby  very  aptly  said  in  the  case  of  Smelting  Go.  v.  Kemp 
(104U.  S.,  636): 

The  last  position  of  the  court  below,  that  the  owner  of  contigaous  lo- 
cations who  seeks  a  patent  mast  present  a  separate  application  for  each, 
and  obtain  a  separate  survey,  and  prove  that  upon  each  the  required 
work  has  been  performed,  is  as  untenable  as  the  rulings  already  con- 
sidered. The  object  in  nllowing  patents  is  to  vest  the  fee  in  the  miner, 
and  thus  encourage  the  construction  of  permanent  works  for  the  devel- 
opment of  the  mineral  resources  of  the  country.  Requiring  a  separate 
application  for  each  location,  with  a  separate  survey  and  notice,  where 
several  adjoining  each  other  are  held  by  the  same  individual,  would 
confer  no  benefit  beyond  that  accruing  to  the  land  officers  from  an 
increase  of  their  fees.  The  public  would  derive  no  advantage  from  it, 
and  the  owner  would  be  subjected  to  onerous  and  often  ruinous  bar- 
dens.  •  •  •  It  was,  therefore,  very  natural,  when  patents  were 
allowed,  that  the  practice  of  presenting  a  single  application  with  one 
survey  of  the  whole  tract  should  prevail.  It  was  at  the  outset,  and 
has  ever  since  been,  approved  by  the  Department,  and  its  propriety 
has  never  before  been  questioned.  Patents,  we  are  informed,  for  min- 
ing ground  of  the  value  of  many  millions  of  dollars,  have  been  issued 
upon  consolidated  claims,  nearly  all  of  which  would  be  invalidated  if 
the  propositions  assumed  by  the  defendants  could  be  sustained. 

In  the  light  of  the  aforesaid  precedents,  I  am  of  the  opinion  that  the 
several  grounds  of  your  objections,  hereinbefore  recited,  are  wholly  un- 
tenable ;  that  the  entry  canceled  pursuant  to  your  decision  of  March 
10, 1883,  should  be  reinstated  forthwith,  and  patent  issue  thereupon  to 
F.  P.  Harrison,  his  heirs  or  assigns,  for  the  3,000  linear  feet  covered  by 
such  entry. 

This  is,  of  course,  intended  to  apply  only  to  cases  like  the  present^ 
arising  anterior  to  the  circular  instructions  of  8th  June,  1883,  approved 
by  me  the  6th  of  July,  and  is  in  harmony  with  modified  instructions  of 
20th  December,  1883. 

It  will  be  observed,  however,  that  notwithstanding  Grossman's  alle- 
gation touching  his  sole  ownership  in  the  whole  of  said  claim,  by  virtue 
of  a  certain  deed  from  Harrison,  executed  and  delivered  only  two  days 
after  he  had  made  said  entry,  such  deed  conveyed  only  the  western 
1,500  feet  of  said  claim,  according  to  the  immemorial  rule  that  im^arfl*  .. 
bly  obtains  in  the  construction  of  the  descriptive  clause  of  deeds  and 
similar  instruments  touching  the  title  to  real  estate.    But  as  your  office 
never  pursues  the  patentee  in  such  a  case  beyond  the  entryman,  auy 
possible  difficulty  that  might  otherwise  have  arisen  by  reasou  of  the 
discrepance  between  his  alleged  title  and  that  shown  to  have  been  vested 
in  him  by  said  muniment  thereof  will  be  obviated  by  the  issuance  of 
said  patent  for  the  premises  in  the  manner  suggested— in  the  name  of 
the  decedent,  etc.     Thus  the  paramount  right,  if  any,  to  the  eastern 
1,500  feet  of  said  claim  will  inure  to  the  benefit  of  him  whose  right  may 
so  appear. 

The  certificate  of  the  clerk  of  the  district  court  for  Placer  Counts^ 
California,  that  no  suit  is  pending  *<  involving  the  right  of  possession 
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to  any  portion  of  the  Gold  Blossom  quartz  miniDg  claim,"  &c.,  is  filed 
in  lien  of  the  jadgment-roU,  and  is  eqaally  satisfactory  for  the  purposes 
of  this  case. 


xin.^snBVETs. 

DEPOSIT-AFIELD  WORK— OFFICE  WOEK. 

Geobge  B.  Foote. 

Ko  deposit  is  required  to  accompany  an  application  for  a  survey  in  the  field.    For 

platting  or  ojfflce  work  a  deposit  must  be  made. 

Secretary  Teller  to  Commissioner  McFarland,  November  2, 1883. 

SiB :  I  have  considered  the  appeal  of  George  B.  Foote  from  yoar  de- 
cision of  November  18, 1882,  rejecting  his  application  unaccompanied 
by  a  deposit  of  money  with  the  surveyor-general,  for  survey  by  an 
United  States  deputy  surveyor,  whom  he  had  personally  employed  for 
the  purpose,  of  the  Transit  lode  and  mill  site. 

Your  decision  affirmed  that  of  the  surveyor-general. 

The  third  section  of  the  act  of  July  26, 1866  (14  Stat.,  251),  required 
an  applicant  for  mineral  patent  to  pay  all  the  expenses  incident  to  the 
survey  of  the  tract  applied  for,  and  your  regulations  required  from  him 
a  deposit  equal  to  the  estimated  cost  of  the  survey,  plat,  and  publica- 
tion of  his  notice,  before  commencement  of  the  survey. 

The  ninth  section  of  the  act  of  May  10, 1872  (17  Stat.,  91),  repealed 
several  sections  of  the  act  of  1866,  including  said  section  3 ;  but  section 
12  of  the  act  (1872)  continuing  the  requirement  that  the  applicant  should 
pay  the  expenses  of  survey  and  publication  of  notices  authorized  him 
to  obtain  the  same  at  the  most  reasonable  rates,  and  to  employ  any 
United  States  deputy  surveyor  to  make  the  survey.  It  also  empowered 
the  Commissioner  of  the  General  Land  Office  to  establish  the  maximum 
charges  for  such  surveys  and  publications,  and  in  case  of  excessive 
charges  for  publication  to  designate  any  newspaper  published  in  the 
proper  district,  and  fix  the  rates  to  be  charged ;  and  to  the  end  that  he 
might  be  fully  informed  on  the  subject  the  applicant  was  required  to 
file  with  the  local  officers,  for  transmission  to  your  office,  a  sworn  state- 
ment of  all  charges  and  fees  paid  by  him  for  publication  and  surveys, 
with  all  fees  and  money  paid  such  officers.  This  section  was  intended, 
apparently^  to  protect  applicants  for  mining  patents  from  unjust  charges 
for  survey  and  publication ;  authorizing  them,  in  respect  to  the  survey, 
personally  to  contract  with  a  deputy  surveyor  for  his  services  upon  such 
terms  as  they  might  agree  upon,  and  your  office  to  control  the  cost  of 
publications.  This  section  was  incorporated  into  the  Revised  Statutes 
as  section  2334,  and  is  still  in  force. 

Your  published  mining  lawsand  regulations  of  October  31,1881  (clause 
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83),  after  saying  that  surveyors-general  would,  in  pursuance  of  said 
section,  appoint  "as  many  competent  deputies  for  the  survey  of  mining 
claims  as  may  seek  such  appointment,  it  being  distinctly  understood 
that  all  expenses  of  these  notices  and  surveys  are  to  be  borne  by  the 
mining  claimants  and  not  by  the  United  States,"  further  says :  "The 
system  of  making  deposits  for  mineral  surveys  as  required  by  pre- 
vious instructions  being  hereby  revoked  as  regards  field  workj  the 
claimant  having  the  option  of  employing  any  deputy  surveyor  within 
such  district  to  do  his  work  in  the  field." 

I  understand  fi^ld  worlc  to  be  the  surveyor's  notes  of  bearings,  dis- 
tances, etc.,  in  the  field,  or  a  determination  on  the  land  of  its  form,  ex- 
tent, position,  etc.,  by  means  of  certain  measurements.  This  consti- 
tutes the  survey,  and  it  is  in  relation  to  such  work  that  the  applicant 
for  patent  is  authorized  to  contract  as  he  pleases,  and  in  relation  to 
which  also  your  regulations  revoke  the  former  rule  requiring  a  deposit 
with  the  surveyor-general ;  no  such  deposit  being  now  required.  Your 
decision,  however,  rejects  Foote's  application  for  survey,  because  he 
did  not  make  a  deposit,  and  is  inconsistent  with  the  regulations,  and 
erroneous  under  the  law. 

The  platting  of  the  claim  is  no  part  of  the  survey,  but  shows  only 
what  the  surveyor  has  done,  and  is  office  worl-^  for  which  your  regula- 
tions properly  provide  that  the  claimant  must  make  a  deposit. 

Your  decision  is  reversed,  and  the  survey  applied  for  by  Foote  to  be 
made  by  a  deputy  surveyor  employed  by  himself  will  be  made  without 
deposit  therefor  with  the  surveyor-general. 

The  papers  transmitted  with  your  letter  of  February  24, 1883,  are 
herewith  returned. 


XIV.— WATER  RIGHT. 

PLACER  CLAIM, 

William  A.  Chessman. 

Where  it  is  evident  that  an  application  for  a  x>lacer  claim  is  in  fact  an  attempt  to 
secure  a  patent  for  a  Tvater  right  the  application  will  be  rejected. 

Secretary  Teller  to  Commissioner  McFarland^  December  11, 1883. 

Siu :  I  have  considered  the  appeal  of  William  A.  Chessman  from  your 
decision  of  February  3, 1883,  rejecting  his  application  for  a  placer  claim 
in  the  Helena,  Mont.,  land  district. 

The  case  shows  that  after  location  of  the  claim  in  1871  improvements 
were  made  thereon  to  the  value  of  over  $5,000,  consisting  of  two  dams, 
a  tail  race,  a  supply  ditch,  and  a  cabin  (the  latter  valued  at  $25  only). 
The  land  is  (or  was)  almost  wholly  covered  by  a  reservoir  of  water, 
leaving  but  a  small  portion  of  exposed  land. 
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The  original  application  did  not  show  the  discovery  of  any  mineral 
on  the  claim;  and  although  subsequent  affidavits  tend  to  show  there  is 
a  deposit  of  gold  in  the  gravel,  and  notwithstanding  the  principal  dam 
was  "  washed  away  ^  in  187G,  thus  aflfording  opportunity  for  mining 
operations  since  that  date^  there  is  no  proof  that  any  mineral  has  ever 
been  extracted  from  the  land  or  that  work  has  been  expended  for  that 
purpose.  * 

I  concur  with  you  in  the  opinion  that  the  patent  is  not  in  fact  sought 
for  a  placer  claim  but  for  a  water  right,  and  that  as  such  right  cannot 
be  patented  under  a  mining  claim  the  application  should  be  rejected. 

I  affirm  your  decision  and  return  the  papers  transmitted  with  your 
letter  of  May  22, 1883. 


DIVISION  P -SPECIAL  SERVICE.  ^ 

I.— Cut  Timber. 
II.— Fraudulent  Entries  and  Illegal  Fencino  of  Tns  Public  Domain.  ^ 

III.— HOIUESTEADSR. 

1.  Trespass  by,  on  adjoining  lands. 

2.  Remedy  for  trespass  on  claim. 
IV.— Pre-emption. 

1.  Timber  on ;  protection  by  wbom. 

2.  Fraudulent  entry. 

v.— Bevusb  or  Surplus  Timber  of  Railroad  CoNSTRUcnoH. 
VI.— Timber  Cutting. 

1.  By  homesteaders,  pre-emptors,  and  squatters. 

2.  By  railroad  on  land  not  selected. 

3.  In  railroad  indenmity  limits. 

4.  On  Indian  reservation. 

5.  On  military  reservation— lands  abandoned. 
G.  On  mineral  and  coal  lands. 

7.  On  un surveyed  lands. 
VII.— Timber  Trespass. 

1.  Condonation. 

2.  Measure  of  damages. 

3.  Mill  men. 

4.  Prosecution. 

I— CTTT  UMBES. 

NOT  OF  THE  BEALTT—TITLB, 

Timber  cut  before  purcuase  of  tbe  land  is  not  part  of  the  realty,  and  does  not  go  to 

the  purchaser. 
The  €k>vemment  may  sue  for  the  value  after  parting  with  the  title  to  the  land. 

Commissioner  McFarland  to  M.  Englemcm^  June  29, 1883. 

Sir  :  I  am  in  receipt  of  yoar  letter  of  the  23cl  instant^  transmitted  by 
the  Hon.  B.  M.  Gutcbeon. 

In  reply  I  will  state  that  no  report  in  relation  to  tbe  matter  forming  ** 

tbe  subject  of  said  letter  baa  been  as  yet  submitted  by  Special  Timber 
Agent  Jobn  H.  Welch. 

An  examination  of  the  records  of  this  office  touching  the  status  of  the 
lands  referred  to  shows  that  title  to  said  tract  passed  from  the  Govern- 
ment  to  William  H.  Loveless  on  the  15th  of  September  last  The  ques- 
tion  of  trespass,  therefore,  depends  upon  whether  the  date  at  which  the 
timber  was  felled  was  prior  or  subsequent  to  the  date  of  the  purchase  of 
the  land.  If  prior,  then  title  thereto  did  not  pass  from  the  Government 
With  title  to  the  land,  it  being  held  by  this  office  that  cut  timber  is  not  < 
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a  part  of  the  realty  and  does  not  go  with  the  land ;  that  it  is  personal 
property,  and  the  valae  of  the  same  can  be  sued  for  after  the  land  has 
been  parted  with  by  the  Government. 

A  copy  of  your  letter  will  be  forwarded  at  once  to  Agent  Welch,  with 
directions  to  submit  a  careful  report  in  the  matter.  Upon  receipt  of 
which— due  time  being  allowed  for  you  to  submit  the  statement,  based 
upon  a  survey  of  the  lines,  referred  to  in  your  letter — all  i  le  facts  and 
circumstances  in  the  case  will  receive  due  consideration,  and  such  action 
taken  in  relation  thereto  as  the  same  appear  to  warrant. 


H— FBAUDTTLEHT  ENTBT  AND  ILLEGAL  FENCIHO  OF  THE  PUB- 

Lie  DOMAIN. 

ADDITIONAL  HOMESTEAD— ABANDONED  WIFE—ACT  OF  MARCH  3,  1879. 

Lottie  J.  Cole. 

Additional  homestead  entry  under  act  of  March  3,  1879,  by  an  abandoned  wife  on  her 
husband's  original  entry,  which  had  been  patented  to  him,  is  illegal. 

The  right  to  an  additional  entry  follows  from  and  grows  out  of  the  original  home- 
stead, and  can  only  be  exercised  by  the  original  entry  man,  or  by  some  person  who 
has  succeeded  to  all  of  his  rights  under  the  homestead  laws. 

CommiHsioner  McFarland  to  register  and  receiver,  Montgomery,  Ala,,  jSTo- 

vember  16, 1883. 

Gentlemen  :  I  have  this  da3'  examined  additional  homestead  entry 
Ko.  14,376,  in  the  name  of  Lottie  J.  Cole,  widow  of  Thomas  D.  Cole,  de- 
ceased, covering  the  SW.  i  of  SE.  i  and  SE.  J  of  8W.  J  of  Sec.  10,  T. 
22  S.,  E.  2  W. 

This  entry  was  made  June  20,  1883,  under  the  act  of  March  3, 1879, 
and  is  based  on  original  homestead  !No.  3,674,  covering  the  NE.  ^  of 
SW.  i  and  NW.  i  of  SE.  J  Sec.  10,  T.  22  S.,  R.  2  W.  Thomas  D.  Cole 
made  final  proof  on  said  entrj^,  and  the  land  was  patented  to  him  No- 
vember 1,  1877. 

Special  Agent  Samuel  Lee  having  investigated  the  case,  reports,  un- 
der  date  of  October  5, 1883,  that  Thomas  D.  Cole  is  still  liviug,  and  is 
residing  in  Selma,  Ala. ;  that  he  deserted  his  wife,  Xottie  J.  Cole,  in 
1877,  and  has  not  since  lived  with  her;  that  the  abandoned  wife  has 
resided  continuously  on  the  original  homestead  with  her  children;  that 
she  can  neither  read  nor  write,  and  the  error  in  describing  her  as  the 
"  widow  of  Thomas  D.  Cole,  deceased,''  was  made  by  Adolph  Hunter,  the 
person  who  prepared  the  papers  in  the  case,  and  that  it  was  done  with- 
out her  knowledge  or  consent.  The  report  is  accompanied  by  several 
affidavits  setting  forth  the  facts  in  regard  to  how  the  mistake  occurred, 
and  stating  that  Mrs.  Cole  is  an  honest  and  industrious  woman^  and 
would  not  be  guilty  of  a  disreputable  act.    Munter  states  that  when  he 
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prepared  the  papers  he  was  under  the  impression  that  Thomas  D.  Cole, 
with  whom  he  was  not  acquainted,  was  dead,  but  he  was  not  so  informed 
by  Mrs.  Cole.  The  clerk  of  the  court  before  whom  the  homestead  affi- 
davit was  made  st.ates  that  the  papers  in  the  case  were  not  read  over 
to  Mrs.  Cole  in  his  presence.  Considering  that  there  was  no  intentional 
fraud  committed  by  Mrs.  Cole,  the  additional  entry  must  be  considered 
illegal  for  another  reason. 

An  additional  entry  under  the  act  of  March  3, 1879,  can  only  be  made 
by  the  original  entryman,  or  by  some  person  who  has  succeeded  to  his 
right,  and  who,  by  virtue  thereof,  holds  the  original  homestead.  The 
additional  is  based  upon  the  original  entry,  and  the  right  to  the  same 
must  follow  from  and  grow  out  of  the  original  homestead ;  and  the  addi- 
tional cannot  be  made  by  a  person  who  does  not  own,  in  his  or  her  right, 
the  original. 

In  this  case  the  original  entry  was  perfected  by  Thomas  D.  Cole,  and, 
so  far  as  this  office  is  informed,  he  still  owns  the  land. 

It  follows,  therefore,  that  the  abandoned  wife,  whatever  her  rights 
might  have  been  had  the  original  entry  not  been  perfected  by  her  hus- 
band, could  not,  after  the  patenting  of  the  land  to  him,  exercise  the 
right  of  making  an  additional  entry,  at  least  until  the  original  home- 
stead was  cast  upon  her  by  operation  of  law. 

The  entry  must  accordingly  be  held  for  cancellation.  Mrs.  Cole  is, 
however,  entitled  to  make  an  original  homestead  entry  in  her  own  right, 
she  being,  as  an  abandoned  wife,  regarded  as  the  head  of  a  family  for 
that  purpose.  If  she  so  elects  she  may  relinquish  the  additional  entry, 
or  waive  her  right  of  appeal  from  this  decision,  and  when  the  entry  is 
canceled  she  may  make  an  ordinary  entry  in  her  own  name,  with  credit 
for  fees  and  commissions  already  paid.  In  such  case  it  will  bo  neces- 
sary for  her  to  establish  a  residence  on  the  tract  within  six  months  after 
making  such  entry.  Sixty  days  will  be  allowed  to  show  cause  why  the 
additional  entry  should  not  be  canceled.  Eeport  promptly  any  appeal 
or  other  paper  that  may  be  filed  showing  cause  for  not  canceling  the 
entry,  and  should  none  be  filed  during  the  period  allowed,  you  will,  upon 
the  expiration  of  such  iieriod,  report  that  fact  to  this  office. 

You  will  also  advise  this  office  of  any  waiver  of  appeal  or  relinqnish- 
ment  of  the  entry  that  may  be  filed  in  your  office. 
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purcnasers  from  pre-emptors-sales  before  and  after  entry, 

Charlemagne  Towee. 

The  purchaser  from  a  pre-emptor  has  no  standing  before  the  Land  Department.  If 
patent  issnes,  it  issues  to  the  pre- emptor,  though  it  may  inure  to  the  purchaser's 
benefit. 

The  Land  Department  Is  prohibited  from  issuing  patent  on  a  void  pre-emption  entry. 

Section 3262,  Rev.  Stat.^  refers  to  sales  before,  not  after,  entry,  and  the  clause  protect- 
ing innocent  purchasers  has  reference  to  the  effect  of  the  conveyance  as  between 
grantor  and  grantee,  and  not  to  its  effe'ct  as  between  either  party  and  the  Gov- 
ernment. 

» 

Secretary  Teller  to  Commissioner  MeFarland,  December  7, 1883. 

I  have  considered  the  appeal  of  CharlemagQe  Tower  from  your  de- 
cision of  February  6, 1883,  refusing  to  dismiss  pending  contests  against 
certain  lands  in  the  Duluth,  Minn.,  land  district,  and  to  issue  patents 
therefor,  which  application  he  made  on  the  ground  that  he  was  a  bona 
fide  purchaser  of  said  lands  after  entry,  for  value,  and  without  notice  of 
any  defect  in  the  title  of  the  holders  of  the  certificates. 

The  record  shows  that  the  entries  of  the  said  lands  are  suspended 
under  contest,  and  that  it  is  alleged  that  they  were  procured  by  fraud 
and  perjury  and  for  speculative  purposes.  If  these  allegations  are  sus- 
tained at  the  hearing  the  lands  will  revert  to  the  Government,  by  express 
provision  of  section  2263,  Rev.  Stat.,  and  the  entrymen  can  never  perfect 
their  titles.  Consequently  the  Land  Department  cannot  issue  the  patents, 
as  Mr.  Tower  suggests,  until  the  facts  are  determined  at  the  hearing, 
and  then  only  in  the  event  that  the  said  allegations  are  not  proved. 

As  to  the  request  to  dismiss  the  contests  because  they  are  clouding 
the  title  acquired  by  his  purchase,  and  for  his  relief,  the  Land  Depart- 
ment cannot  comply,  for  the  reason  that  it  has  no  relations  with  Mr. 
Tower  as  grantee  of  those  pre-emptors.  Any  rights  which  ho  has  ac- 
quired by  said  purchases  is  a  question  for  adjustment  between  him  and 
his  vendors,  and  not  between  him  and  the  Government.  If  patent>s  are 
issued,  they  will  issue  to  the  pre-emptor,  though  they  may  inure  to  his 
benefit. 

In  his  appeal  Mn  Tower  cites  and  relies  on  that  clause  in  section 
2262,  Rev.  Stat.,  which  provides  that,  in  case  of  fraudulent  settlement 
by  a  pre-emptor,  "Any  grant  or  conveyance  which  he  may  have  made, 
except  in  the  hands  of  bona  ./{^purchasers,  for  a  valuable  consideration, 
shall  be  null  and  void.''  In  the  first  place,  said  clause  refers  to  grants 
and  conveyances  made  before  entry,  as  appears  by  the  context— which 
is  the  construction  given  it  by  the  Supreme  Court  in  Myers  v.  Croft  (13 
Wall.,  291)— whereas  in  this  case  the  conveyances  were  made  after  tlie 
entries ;  and,  in  the  second  place,  said  clause  has  respect  to  the  effect 
of  the  convej^ance  as  between  grantor  and  grantee,  and  not  to  its  effect 
as  between  either  party  and  the  Government.  Consequently  it  fur 
nishes  no  basis  for  the  aforesaid  requests  by  Mr.  Tower. 
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He  also  cites  Smith  p.  Van  Clief  (6  Land  Owner)  as  holding  that  "  an 
^ntry  made  is  in  all  respects  equivalent  to  a  patent  issued,  in  so  far  as 
^hird  parties  are  concerned."  Whilst  this  is  true,  an  examination  of 
that  case,  and  of  the  authorities  on  which  it  is  based,  will  show  that  the 
laid  rule  refers  only  to  entries  that  are  not  fraudulent. 

For  these  reasons  your  decision  is  affirmed. 


Charlemagne  Tower  (on  review). 
Secretary  Teller  to  Commissioner  McFarland^  February  20, 1884. 

I  have  considered  the  motion  of  counsel  for  Charlemagne  Tower  for  a 
review  of  my  decision  of  the  7th  ultimo  (see  10  Land  Owner,  297)  dis- 
missing his  appeal. 

Said  decision  held,  first,  that  the  Land  Department  was  prohibited 
from  issuing  to  the  preemptor  a  patent  on  a  void  entry ;  second,  that 
Mr.  Tower  purchased  from  the  pre  emi)tors  after  entry,  and  therefore 
was  not  protected  by  the  clause  in  section  2263,  Eev.  Stat,  (which  refers 
to  purchasers  before  entry,  as  was  held  in  Myers  v.  Croft,  13  Wall,  291) ; 
and  third,  that,  even  if  protected  by  said  clause,  the  Land  Department 
has  no  jurisdiction  in  the  case,  for  the  reason  that  said  clause  has  re- 
spect to  the  eflfect  of  a  conveyance  as  between  grantor  and  grantee,  and 
not  to  its  effect  as  between  either  party  and  the  United  States,  The 
argument  now  filed  with  the  motion  for  review  attempts  to  controvert 
each  one  of  the  said  rulings. 

As  to  the  first  ruling,  the  contention  is  that,  if  Mr.  Tower's  rights  as 
a  bona  fide  purchaser  are  protected  by  section  2262,  the  statute  contem- 
plates the  issue  of  patent  to  the  pre-emptors  notwithstanding  the  fraud. 
I  think  that  such  a  view  is  untenable.  The  section  is  specific  in  declar- 
ing that  a  fraudulent  entryman  forfeits  "  all  right  and  title  "  to  the  land. 
As  the  patent  is  a  conveyance  of  the  title,  if  the  entryman  has  not  ac- 
quired a  right  to  the  land,  he  has  not  acquired  right  to  a  patent  for  it 
(Levi  V.  Thompson,  4  How.,  17).  The  words  declaring  the  forfeiture 
are  unambiguous,  and,  considered  by  themselves,  they  require  no  con- 
struction ;  nor  do  they  conflict  with  the  succeeding  clause  in  the  section, 
so  as  to  produce  ambiguity  upon  this  point.  If  we  read  the  clause 
thus,  ^^A  person  who  makes  a  speculative  settlement  shall  not  acquire 
title  to  the  land,  but  his  conveyance  of  it  shall  not  be  void  in  the  hands 
of  an  innocent  purchaser";  and  if  we  construe  this  to  mean  that,  though 
he  may  not  acquire  title  himself,  he  may,  nevertheless,  vest  title  in  his 
grantee,  who  is  an  innocent  purchaser  (which  construction,  however,  I 
do  not  think  sound),  still  it  is  clear  that  the  entryman,  having  no  right 
to  the  title,  has  no  right  to  the  patent,  and  that,  if  patent  issues  at  all, 
it  mu&t  issue  to.his  grantee.  Therefore,  upon  reconsideration,  I  adhere 
to  s^iid  first  ruling. 
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As  to  the  second  raling,  the  contention  is  that  the  clause  which  val- 
idates a  pre-emptor's  conveyance  in  the  hands  of  a  bona  fide  purchaser 
has  respect  to  such  conveyances  as  were  made  to  Mr.  Tower,  namely, 
conveyances  made  after  entry  and  before  patent.  If  we  place  together 
the  parts  of  section  2262  material  to  this  case,  they  will  read  as  follows: 

Before  any  person  is  allowed  to  enter  lands,  he  shall  make  oath  that 
he  has  not  settled  upon  and  improved  such  lands  to  sell  the  same  on 
speculation,  and  that  he  has  not  made  any  agreement  or  contract  by 
which  the  title  which  he  might  acquire  should  inure  to  the  benefit  of 
any  person  except  himself;  and  if  any  person  taking  such  oath  swears 
falsely  in  the  premises,  he  shall  forfeit  all  right  and  title  to  the  same ; 
and  any  grant  or  conveyance  which  he  may  have  made,  except  in  the 
hands  of  ftona Repurchasers,  shall  be  null  and  void,  except  as  provided 
in  section  2288. 

It  is  clear  that  the  claimant  must  make  oath  to  two  facts,  namely, 
that  he  did  not  settle  for  speculative  purposes,  and  that  he  has  not 
made  such  a  contract  that  his  title  will  inure  to  another  person.  That 
a  person  made  a  speculative  settlement  may  be  proved  by  a  contract 
before  entry  to  convey  after  entry ;  and  thereupon  the  entry  is  void,  as 
expressly  ruled  in  the  case  of  Harkness  v.  Underbill  (1  Black,  316),  and 
impliedly  in  Myers  v.  Croft  {supra).  That  he  made  settlement,  and  be- 
fore  entry  made  such  a  contract  that  any  title  he  might  acquire  would 
"inure''  to  another,  could  only  be  proved  by  a  formal  conveyance  of  the 
land;  such  a  conveyance,  when  the  settler  procured  title,  would  inure 
by  operation  of  law  to  his  grantee  (EUwood  v,  Fannigan,  104  U.  S.,  562), 
whilst  a  mere  executory  contract  would  not  so  inure  to  him.  And  such 
a  conveyance  would  be  void  under  the  above  authorities,  and  conld  not 
be  enforced  in  the  courts  against  the  grantor,  unless  expressly  protected 
by  statute.  It  is  clear,  however,  that  the  last  clause  of  the  section,  as 
above  cited,  indicates  an  intention  to  protect  it,  and  therefore  the  two 
clauses  are  to  be  construed  together  as  providing  that  the  settler  shall 
not  convey  the  land  to  another  prior  to  entry,  and,  if  he  does,  the  con- 
veyance shall  be  void,  except  in  the  hands  of  a  bona  fide  purchaser. 
Thus,  from  a  consideration  of  the  subject-matter,  it  appears  that  the 
"  grant  or  conveyance''  referred  to  is  one  made  prior  to  entry. 

This  view  is  enforced  by  the  grammatical  structure  of  the  clauses. 
The  former  refers  to  an  agreement  which  the  settler  "  has  made,"  and 
the  latter  to  a  conveyance  which  he  "may  have  made,"  and  they  thus 
indicate  that  the  times  of  making  were  one  and  the  same;  since  the 
agreement  must  have  been  made  before  entry,  the  conveyance  must 
also  have  been  made  before  entry.  Again,  the  last  clause  avoids  a  con- 
veyance,  excepting,  however,  a  conveyance  nutde  under  section  2288. 
Said  section  provides  for  a  conveyance  made  before  title  is  acquired,  and 
hence  made  before  entry,  and  therefore  the  reasonable  inference  is  that 
the  only  conveyances  contemplated  were  those  made  before  entry. 

I  have  said  that  this  construction  was  adopted  by  the  Supreme  Court 
in  Myers  v.  Croft,  and  this  counsel  deny  on  the  ground  tljat  that  case 
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only  decided  a  qaestion  arising  under  section  2263  Eev.  Stat.  lu  that 
case  one  Praily  had  made  a  conveyance  immediately  after  his  entry,  and 
that  part  of  the  opinion  which  is  pertinent  reads  as  follows : 

In  case  of  false  svvearing  the  pre-emptor  forfeited  the  money  he  paid 
for  the  land,  and  any  grant  or  conveyance  made  by  him  before  the  entry 
was  declared  null  and  void,  with  an  exception  in  favor  of  bona  fide  par- 
chasers  for  a  valuable  consideration.  It  is  contended  by  the  plaintiff 
in  error  that  Congress  went  further  in  this  direction,  and  imposed  also 
a  restriction  upon  the  power  of  alienation  after  the  entry,  and  the  last 
clause  of  the  twelfth  section  of  the  act  is  cited  to  support  the  position. 
♦  ♦  •  The  object  of  Congress  was  attained  when  the  pre-emptor 
went  with  clean  hands  to  the  land  office  and  proved  up  his  right,  and 
paid  the  Government  for  his  land. 

The  words  in  the  citation  which  are  emphasized  were  emphasized  by 
the  court,  and  I  would  hesitate  to  believe  that  they  would  thus  emphat- 
ically express  their  view  of  the  construction  of  section  2262  without  hav- 
ing fully  considered  it.  Furthermore,  it  is  expressly  decided  that  Con- 
gress has  placed  no  restriction  on  the  power  of  alienation  after  entry, 
and  that  decision  could  not  have  been  reached  if  the  conveyance,  which 
section  2262  declared  to  be  void,  was  a  conveyance  made  after  entry. 
Again,  if  the  conveyance  contemplated  was  one  made  afler  entry,  it 
would  have  been  necessary  to  decide  whether  Fraily's  conveyance  was 
void  on  the  ground  that  it  strongly  pointed  to  a  speculation,  or  whether 
it  was  valid  on  the  ground  that  the  grantee  was  a  bona  fide  purchaser. 
But  that  question  was  not  mooted  by  the  court,  or  by  counsel,  it  would 
appear ;  and  it  is  an  irresistible  inference  that  it  was  only  ignored  after 
a  mature  consideration,  which  is  tantamount  to  a  decision  that  section 
2262  does  not  refer  to  a  conveyance  made  after  entry.  For  these  reasons 
I  must  regard  the  qaestion  as  decided  by  the  Supreme  Court,  and  I 
therefore  adhere  to  said  second  ruling. 

I  desire  it  to  be  understood,  however,  that  I  do  not  decide  that  a  pur- 
chaser prior  to  patent  of  land  claimed  by  a  pre-emptor  is  such  a  ^<  bona 
fide  purchaser ''  that  the  law  will  protect  him,  notwithstanding  that  the 
pre-emptor's  claim  is  invalid  for  fraud  or  for  other  cause.  This  ques- 
tion came  up  in  Eoot  v.  Shields  (1  Wool.,  340),  prior  to  the  decision  in 
Myers  v.  Croft,  and  therein  Mr.  Justice  Miller  held  that  such  purchasers 
were  not  bona  fide  purchasers  ^4n  the  sense  in  which  the  terms  are 
employed  in  courts  of  equity  " ;  and  he  also  held  that,  the  entry  being 
invalid  for  the  reason  that  the  land  was>not  subject  to  pre-emption,  the 
entryman  acquired  no  interest  in  the  land  by  the  entry,  and  could  there- 
fore convey  none.  It  is  not  necessary  for  me  to  rule  on  this  particular 
question,  and  I  merely  decide  that  the  language  of  section  2262  con- 
cerning bona  fide  purchasers  applies  to  the  case  of  conveyance  before 
entry,  irrespective  of  the  legal  effect  of  such  a  conveyance. 

In  regard  to  the  third  ruling,  the  contention  is  that  section  2262  vests 
in  the  Land  Department  the  power  to  protect  the  interests  of  a  bona 
fide  purchaser  of  a  fraudulent  preemption  claim  by  the  issue  of  patents 
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I  have  sbown  above  that,  if  we  construe  said  section  as  permitting  the 
settler  to  convey  a  title  which  he  could  not  acquire,  it  would  result  in 
the  issue  of  patent  to  the  grantee.  I  would  hesitate  to  adopt  such  a 
construction,  however,  on  the  ground  that  an  issue  of  patent  to  a  trans- 
feree has  always  been  regarded  as  forbidden  by  the  laws  relating  to 
public  lands,  unless  expressly  permitted  (Whitaker  v.  S.  P.  E.  E.  Co., 
7  Land  Owner,  85).  Congress  has  been  in  the  habit  of  indicating  clearly 
the  cases  in  which  such  a  practice  was  lawful,  as  in  the  acts  of  Janu- 
ary 23, 1832  (4  Stat.,  496),  and  June  15,  1880  (21  Stat.,  237),  and  I  am 
therefore  of  opinion  that  a  mere  construction  which  reached  such  a  re- 
sult must  be  a  false  construction.  In  general  it  may  be  said  to  be  the 
business  of  the  Land  Department  to  transfer  legal  titles,  founded  on  the 
equities  acquired  by  bona  fide  settlement.  As  against  the  United  States 
the  fraudulent  settler  has  no  equities,  and  hence  can  vest  none  in  his 
grantee;  and  the  Land  Department  cannot  convey  the  legal  title  to  a 
grantee  who  has  no  equities  against  the  United  States,  whatever  he 
may  have  against  the  grantor.  Therefore  the  courts  must  be  invoked 
in  any  case  not  expressly  provided  for  where  the  equitable  rights  of 
the  grantee  are  to  be  asserted. 

This  view  is  supported  by  the  obvious  purpose  of  the  enactment  of 
the  provision  relative  to  bona  fide  purchasers.  Since  Congress  had  for- 
bidden the  settler  to  convey  his  land  prior  to  entry,  and  since  such  a 
conveyance  would  inure  to  the  benefit  of  the  grantee  after  entry,  and 
vest  full  title  in  him  upon  patent,  it  became  necessary  to  declare  the 
conveyance  null  and  void — ^not  to  prevent  the  settler  from  selling,  but 
to  prevent  others  from  buying.  The  effect  of  the  provision  then  is,  in 
my  judgment,  to  declare  not  only  that  the  speculative  settler  shall  not 
acquire  title,  but  that  if  he  does  acquire  title  by  entry  and  patent  the 
conveyance  cannot  be  enforced  by  his  grantee^  unless  he  is  a  bona  fide 
purchaser  for  a  valuable  consideration.  And  it  necessarily  follows 
that  any  action  under  this  provision  must  be  brought  in  the  courts  of 
justice,  and  not  in  the  Land  Department.  For  these  reasons  I  adhere  to 
the  said  third  ruling. 

On  the  whole,  the  argument  presented  with  the  motion  for  review 
attempts  to  controvert  the  power  of  theLand  Department  to  adjudicate 
the  question  of  fraud  in  the  entries  of  the  pre-emptors  who  have  con- 
veyed to  Mr.  Tower,  and  to  declare  said  entries  null  and  void ;  but  such 
a  power  is  expressly  upheld  in  the  case  of  Harkness  v.  Underbill,  above 
cited,  and  the  question  is  therefore  beyond  the  reach  of  an  argument. 

The  motion  for  review  is  dismissed. 
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special  agents  report-notice— cancellation. 

The  Le  Gooq  Gases. 

A  filing  or  entry  cannot  be  canceled  by  the  Commissioner  of  the  General  Land  Office 
on  the  mere  ex  parte  report  of  a  special  ngent.  In  cases  of  alleged  fraad,  a  hearing 
most  be  ordered  before  the  local  lan^  officers,  and  the  defendants  duly  notified 
and  allowed  an  opportunity  to  be  heard  in  defense  of  their  rights. 

Secretary  Teller  to  Commissioner  MoFarland,  December  13, 1883. 

Sib  :  On  December  19, 1882,  you  canceled  ui>on  your  records  110 
pre-emption  declaratory  statements,  and  100  timber-culture  entries, 
upon  lands  situate  in  T.  99  and  100,  B.  G4, 65,  and  66,  in  the  Yankton, 
Dak.,  land  district. 

These  cancellations  Tvere  made  upon  the  report  of  a  special,  agent  of 
your  office,  to  the  effect  that  the  filings  and  entries  in  question,  although 
made  in  the  separate  names  of  a  colony  of  Hollanders,  were  in  fact  made 
in  the  interest  of  one  Le  Gocq,  their  real  or  nominal  agent.  Appeals 
from  your  action  have  been  taken  by  many,  if  not  by  all,  of  the  parties 
of  record. 

The  report  of  a  special  agent  is  wholly  ex  partCj  and,  in  the  absence  of 
notice  to  the  party  in  interest  upon  the  record,  insafflcient  to  base  can- 
cellation upon.  Ko  one  must  be  deprived  of  his  rights  without  due 
notice  of  the  proposed  action  against  him.  This  has  not  been  done  in 
these  cases. 

In  order,  therefore,  that  the  pre-emptors  and  entrymen  in  question 
may  have  an  opportunity  to  test  their  respective  rights,  I  direct  that 
you  order  a  hearing  to  ascertain  the  facts  in  each  case ;  and  as,  appar- 
ently, all  the  filings  and  entries  rest  under  the  same  general  conditions, 
and  great  expense  and  delay  would  result  from  separate  hearings,  one 
may  suffice  for  all  the  cases,  with  such  arrangement  and  procedure  that 
no  one  may  lose  any  right. 

Upon  report  of  the  hearing,  you  will  re-examine  the  cases  and  dispose 
of  them  a«  the  law  requires. 

Tour  decision  of  December  19, 1882,  is  modified  accordingly. 


special  agent's  repobt—pbe-emption  filing  and  proof. 

August  Peachy. 

Notwithstanding  adverse  report  of  special  agent,  which  contains  no  tangible  aUega- 
tiou  of  fraud  as  to  settlement,  the  pre-emption  filing  is  sustained  and  entry  theroon 
allowed  to  remain  intact  npon  the  unimpeached  proof  of  claimant. 

Secretary  Teller  to  Commissioner  McFarlandy  January  30, 1884. 

I  have  considered  the  ctise  of  August  Peachy,  involving  the  NW.  J 
of  Sec.  25,  T.  59  N.,  E.  18  W.,  Dulath,  Minn.,  on  appeal  from  your  de- 
cision of  May  28, 1883,  holding  his  pre-emption  entry  No.  6,323  for  can* 
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cellatioD,  on  the  groand  of  nou-settlement  prior  to  filing  and  subsequent 
non-compliance  with  the  requiFemeuts  of  the  law,  as  shown  by  reports 
of  Special  Agent  Marshall. 

It  appears  that  Peachy  filed  his  declaratory  statement  on  September 
8,  1882,  alleging  settlement  during  the  preceding  January,  and  that  his 
final  proofs  show  that  residence  was  established  in  the  latter  part  of 
said  September,  and  that  the  requisite  residence  and  improvement  ex- 
isted for  six  months  prior  to  April  12, 1883,  when  said  entry  was  made. 
The  special  agent's  report  in  November,  1882,  does  not  deny  the  alleged 
settlement,  and  it  confirms  the  allegations  touching  the  commencement 
of  residence.  The  settler's  witnesses  seem  to  have  been  his  neighbors* 
and  their  credibility  is  not  impeached.  A  supplementary  report  of  the 
special  agent  shows  that  Peachy  was  not  residing  on  the  land  on  July 
1, 1883,  but  that  the  said  improvements  were  there.  There  is  no  tangi- 
ble allegation  of  fraud  in  the  settlement,  and  I  fail  to  discover  any  rea- 
son why  the  entry  should  be  canceled. 

Your  decision  is  therefore  reversed. 


contest  of  timber-cultube   entry  fob  fbaud^suspension 

dubing  investigation. 

The  Spencek  Case. 

riio  statute  gives  an  indiyidaal  no  right  to  contest  a  timber-caltore  entry  for  fraud, 
but  provides  for  contests  of  such  entry  for  failure  to  comply  with  the  law  only. 
When  an  entry  is  undergoing  investigation  for  alleged  fraud,  all  proceedings 
regarding  the  disposition  of  the  land  are  suspended,  and  no  contest  to  cancel  the 
entry  will  be  allowed. 

Vommissiouer  McFarland  to  register  and  receiver^  Euron^  DalCj  March 

24,  1884. 

Gentlemen  :  I  am  in  receipt  of  your  letters  bearing  date  November 
10,  December  7, 17,  27,  and  29, 1883,  January  10,  13, 18,  and  22, 1884, 
respectively,  transmitting  appeals  from  your  action  rejecting  applica- 
tions to  contest  certain  timber-culture  entries  known  as  the  *^  Spencer'* 

case,  viz : 

•  •••••• 

Said  applications  were  rejected  by  you  for  the  reason  that  at  the  time 
they  were  presented  the  eutries  in  question  were  suspended  pending 
proceedings  by  the  Government  looking  to  their  cancellation  for  fraud, 
notice  of  such  proceedings  Imving  been^given  you  by  Special  Agent  W. 
W.  Burke. 

Appeals  are  taken  upon  the  ground  that  applicants  had  no  statutory 
right  to  contest,  and  upon  the  further  ground  that  the  suspension  of  the 
entries  was  made  upon  the  request  of  the  special  agent, 

AH  the  applications  are  embraced  in  the  same  category  in  respect  to 
the  facts  and  circumstances  attending  them,  except  that  several  involvo 
453X  L  0-— 60 
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the  same  tracts  and  entries,  and  they  will  therefore  be  treated  together. 
Nearly  all  of  them  were  made  before  the  expiration  of  one  year  from 
date  of  entry,  and  are  based  generally  on  allegations  of  fraud  and 
speculative  intent  in  the  inception  of  the  eutr^*. 

The  statute  gives  no  right  of  individual  contest  on  the  ground  of 
fraudulent  intent  or  perjury  committed  in  timber-culture  entries,  but 
provides  for  contests  of  such  entries  only  in  case  of  failure  to  comply 
with  the  law,  and  such  failure  cannot  be  alleged  until  after  the  exjrira- 
tion  of  one  year  from  date  of  entry. 

Experience  has  shown  that  frequent  efforts  are  made  to  take  advan- 
tage of  a  knowledge  of  facts  revealed  by  the  special  agent's  investiga- 
tion to  found  a  contest  thereon,  and  that  in  other  cases  parties  to 
fraudulent  entries  endeavor  to  protect  the  same  against  the  investiga- 
tion through  the  institution  of  collusive  contests. 

It  is  believed  to  be  the  right  and  duty  of  this  office  to  prosecute  to 
completion  all  proceedings  which  the  Oovernment  has  instituted  against 
an  entry  to  the  entire  exclusion  of  third  parties ;  and  accordingly  in 
every  instance,  when  addressed  regarding  the  pendency  of  an  investiga- 
tion, local  officers  have  been  directed  to  suspend  all  action  affecting  the 
disposition  of  the  land  until  the  termination  of  the  proceedings  which 
have  been  instituted  by  the  investigation. 

In  the  cases  under  consideration,  your  authority  to  reject  the  appli- 
cations to  contest  was  not  derived  from  the  request  of  the  special  agent, 
but  from  instructions  repeatedly  given  you  from  this  office. 

On  November  2, 1883,  all  except  a  few  of  the  entries  in  question  were 
held  for  cancellation  for  fraud  on  the  special  agent's  report ;  and  since 
that  time,  to  wit,  January  25, 1884,  upon  report  that  notices  were  duly 
issued  informing  the  entry  men  of  my  action  of  November  2, 1883,  and 
advising  them  to  appear  and  defend  their  claims,  sixty  days  being 
allowed  for  that  purpose,  and  that  the  sixty  days  expired  without  entrj' 
of  appearance  by  or  for  any  of  them,  the  entries  were  canceled  subject 
to  the  right  of  appeal  for  sixty  days  further. 

Those  which  were  not  held  for  cancellation  on  November  2, 1883,  were 
at  that  date  canceled  outright;  relinquishments  of  the  same  which  had 
been  executed  and  placed  in  the  hands  of  third  parties  for  sale  having 
been  voluntarily  surrendered  and  filed  in  this  office. 

These  relinquishments  were  so  filed  on  October  5, 1883,  a  date  pre- 
vious to  any  application  of  contest.  The  following  are  tha  register  and 
receiver  numbers  of  the  entries  relinquished :  814, 1,013,  1,039, 1,062, 
1,064, 1,065, 1,068, 1,082, 1,083,  Und  1,340.  In  three  of  the  cases,  viz,  Nos. 
3,062, 1,064,  and  1,065,  the  contest  applications  were  dated  respectively, 
October  23  and  31.  In  the  remaining  cases  the  contest  applications 
were  not  presented  until  after  the  entries  had  been  finally  canceled  and 
notice  thereof  received  at  the  local  office.  In  none  of  the  cases  was  there 
an  entry  subject  to  contest  at  the  date  of  contest  applications.    Contest- 
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auts  are  therefore  without  standiDg,  and  their  appeals  cannot  be  recog- 
nized. 

In  the  following  cases,  not  relinquished,  l^ut  held  for  cancellation,  viz, 
legister  and  receiver  numbers  807, 808, 998, 9»,  1,000, 1,001, 1,002, 1,004, 
1,005,  and  1,007,  the  applications  for  contest  were  filed  after  the  investi- 
gation had  been  made  and  reported,  and  while  action  thereon  was  pend- 
ing in  this  office.  Contests  are  not  allowable  under  such  circumstances, 
and  your  action  in  rejecting  the  same  is  approved. 

In  the  remaining  cases  held  for  cancellation  on  November  2, 1883,  viz, 
register  and  receiver  numbers  816, 991, 992, 1,003, 1,066, 1,067, 1,069, 1,070, 
1,081, 1,084,  and  1,841,  the  contest  applications  were  not  filed  until  after 
the  entries  had  been  held  for  cancellation,  and  notice  of  such  action  had 
been  received  at  the  local  office.  Your  action  in  rejecting  the  contest 
applications  was  correct,  and  contestants  have  no  appellate  standing. 

In  the  following  cases,  viz,  808, 998, 999, 1,007, 1,065, 1,081,  and  1,084, 
second  contest  applications  appear,  but  as  no  contest  can  be  recognized 
in  the  cases,  the  conflicting  applications  need  not  be  further  considered. 


final  proof-^investigation  of  fraud. 
Thomas  Wbiggleswoeth. 

A  hearing  may  be  ordered  after  final  proof  has  been  made  in  a  pre-emption  case,  to 
ascertain  fraud  reported  by  a  special  agent. 

Secretary  Teller  to  Commissioner  McFarlandy  April  3, 1884. 

I  have  considered  the  appeal  of  Thomas  Wrigglesworth  from  your 
decision  of  August  23, 1883,  in  which  you  have  declared  his  cash  entry 
canceled  for  fraud. 

It  appears  that  Wrigglesworth  made  declaratory  statement  No.  2920 
for  the  SB.  J  of  the  SB.  i  of  Sec.  6 ;  the  SW.  J  of  the  S W.  J  of  Sec  4, 
and  the  W.  J  of  the  NW.  i  of  Sec.  9,  T.  55,  E.  10,  Duluth,  Minn.,  Sep- 
tember 13, 1882,  alleging  settlement  June  22, 1882.  Final  certificate 
issued  June  16, 1883. 

On  June  16, 1883,  when  final  proof  was  made,  three  witnesses,  includ- 
ing Wrigglesworth,  testified  that  he  first  settled  on  the  land  June  22, 
1882,  and  that  his  first  actual  residence  was  established  thereon  June 
28, 1882. 

On  June  18, 1883,  a  special  agent  of  the  Land  OflSce  forwarded  a  re- 
port, accompanied  by  sworn  statements,  from  which  it  appears  that 
Wrigglesworth  and  a  companion  named  Frederick  Fox  (who  was  one  of 
the  witnesses  for  Wrigglesworth  at  the  time  of  making  final  proof)  hired 
a  guide,  who  piloted  them  to  the  land,  and  assisted  in  the  selection  of 
adjoining  tracts  and  also  the  erection  of  cabins  thereon  in  January 
1883 ;  they  admitted  to  him  at  the  time  that  they  had  never  been  on  the 
lauds  prior  to  accompanying  him,  which  is  evident  from  the  fact  that 
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they  were  entirely  dependent  on  him  to  ascertain  the  location  and  situ- 
ation of  the  respective  tracts. 

This  prima /acie  showing  calls  into  question  the  good  faith  of  Wrig- 
glesworth  with  reference  to  his  settlement  and  residence  prior  to  Jan- 
uary, 1883,  as  sworn  to  by  himself  and  witnesses  in  his  final  proof.  You 
are  directed  to  order  a  hearing,  at  which  Wrigglesworth  with  his  wit- 
nesses as  well  as  those  for  the  Government  will  be  cited  to  appear, 
in  order  that  a  proper  determination  of  the  question  at  issue  may  be 
obtained. 

The  cash  entry  will  remain  in  suspension  subject  to  a  final  decision 
of  the  question. 

Your  decision  is  accordingly  modified. 


special  agents  bepobt— mining  claim^heaeinq. 

Fbanklin  L.  Bush  ex  al. 

Where  a  special  agent  reports  non-compliance  with  the  mining  law  in  the  matter  of 
expenditures,  notice  should  be  given  the  mining  claimants  that  a  hearing  wOl  be 
had,  and  the  special  agent  should  be  directed  to  produce  witnesses  to  sustain  his 
report. 

Secretary  Teller  to  Commissioner  McFarland^  April  15, 1881. 

I  have  considered  the  appeal  of  Franklin  L.  Bush  et  al.j  applicants 
for  patents  for  the  General  Jackson  Placer  Claim,  M.  E.  No.  1647  (Bevan 
and  Minnesota  mining  districts,  Sammit  County),  Leadville  district, 
Colorado,  on  appeal  from  your  office  decision  of  August  14, 1883,  hold- 
ing the  entry  for  cancellation. 

It  appears  that  Franklin  L.  Bush,  Henry  W.  Baldwin,  A'bbie  C.  Kel- 
logg, and  Arthur  B.  BuUis,  located  the  same  (containing  69.23  acres) 
on  or  about  September  16, 1882.  The  application  was  filed  January  15, 
1883,  and  notice  thereof  given  by  publication  and  posting  from  January 
20  to  March  24, 1883,  during  which  period  no  adverse  claim  was  filed. 

Said  decision  states  that  Special  Agent  Bobert  Berry  investigated 
the  case  under  instructions  from  your  office,  and  it  appears  from  his  re- 
port dated  July  31, 1883,  that— 

The  claim  is  situated  on  the  top  of  a  mountain,  3  miles  east  of  Breck- 
enridge  j  that  the  country  rock  is  quartzite  and  porphyry,  with  very 
little  erosion ;  that  the  land  is  covered  with  spruce  and  white  pine  trees 
of  good  size  for  mining  timbers;  that  the  claim  is  totally  destitute  of 
water,  and  with  no  facilities  for  obtaining  it;  that  there  are  no  placer 
improvements  thereon  of  any  character,  and  that  the  only  work  on  the 
land  was  done  on  two  shafts,  sunk  evidently  in  exploring  or  prospecting 
for  veins  of  mineral. 

The  said  decision  is  based  upon  the  foregoing  alleged  state  of  facts  as 
set  forth  in  said  report,  from  which  your  office  found  that  '<  the  report 
shows  clearly  that  the  claimants  have  not  iDade  the  ez|>enditare  required 
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by  law,  and  that  the  claim  is  so  located  that  it  cannot  be  worked  with 
profit  as  a  placer  mine,  and  hence  it  has  no  value  for  such  purpose. 
The  entry  is  accordingly  held  for  cancellation.'' 

The  record  shows,  however,  that  these  applicants  have  complied  in 
all  respects  with  legal  requirements,  as  a  basis  for  making  final  entry. 
In  the  absence  of  any  allegations  touching  their  good  faith,  or  tending 
to  show  failure  to  comply  with  such  requirements,  it  would  be  presum- 
able that  they  are  entitled  to  patent.  But  the  record  as  made  by  them 
is  traversed  by  the  aforesaid  special  agent's  report.  An  issue  of  fact  is 
thus  raised.  This  is  sufScient,  perhaps,  to  put  the  Department  upon 
its  inquiry ;  but  it  is  insufficient  basis  for  cancellation  of  such  entry. 

The  report  of  a  special  agent  is  wholly  ex  parte,  and  in  the  absence  of 
notice  to  the  party  in  interest  upon  the  record,  insufficient  to  base  can- 
cellation upon.  No  one  must  be  deprived  of  his  rights  without  due 
notice  of  the  proposed  action  against  him.  This  has  not  been  done  in 
these  cases.    Le  Cocq  Case  (10  Copp,  305.) 

In  order,  therefore,  that  these  applicants  may  be  heard  touching  said 
allegations,  I  direct  that  you  order  a  hearing  upon  due  notice  to  all  the 
parties  in  interest,  and  to  said  special  agent  (who  should  be  directed  to 
produce  the  proper  evidence  to  sustain  his  report,  by  calling  witnesses 
in  behalf  of  the  Government),  to  the  end  that  the  exact  state  of  facts  in 
the  premises  may  be  ascertained. 

Upon  report  of  such  hearing,  you  will  re- examine  the  case,  and  dis- 
pose of  the  same  according  to  law  and  precedent. 

I  accordingly  vacate  said  decision. 


FBAUD-^ADDITIONAL  TIME. 

Olabenoe  Lababee  et  al.  (on  BEVIEW). 

Certain  pre-emptors  who  had  tbirty- three  months  in  which  to  make  their  proof, 
made  the  same  within  six  mouths  from  date  of  filing,  and  their  entries  were  or- 
dered canceled  for  fraud,  in  respect  to  residence  and  improvements.  They  are 
allowed  to  offer  further  proof  of  compliance  within  the  said  thirty-three  months. 

Secretary  Teller  to  Commissioner  McFarland,  Jwne  11, 1884. 

On  March  6  last  I  affirmed  your  decision  of  August  17, 1883,  which 
rejected  the  final  proofs  and  held  for  cancellation  the  filings  of  Clarence 
Larabee  and  nine  others  upon  certain  timber  lands  in  T.  42,  Es.  26, 26, 
and  27,  in  the  Taylor's  Falls,  Minn.,  land  district,  for  the  reasons  that 
the  filings  appeared  to  be  made  in  the  interest  of  John  Martin  &  Co., 
lumber  dealers  at  Minneapolis,  Minn.,  and  also  that  the  proofs  as  to  the 
residence  and  improvements  of  the  respective  pre-emptors  were  insuf- 
ficient to  base  entries  upon,  and  showed  also  a  purpose  upon  the  part 
of  eacb  to  acquire  a  tract  of  public  land  in  violation  of  the  requirements 
of  the  law.    (See  Copp,  April  1,  1884,  p.  5.) 
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Motion  is  now  made  for  reconsideration  of  my  decision  on  the  ground 
that  Mai  tin  &  Co.  are  not  interested  in  the  cases  (and  affidavits  are 
filed  to  that  effect),  and  asking  also  that  further  time  be  allowed  the 
pre-emi)tor8  within  which  to  show  their  compliance  with  the  law. 

The  alleged  settlements  and  filings  in  each  of  the  cases  were  mnde  in 
November,  1S82,  and  final  proofs  were  offered  in  May  following. 

I  have  re-examined  the  testimony  and  am  confirmed  in  the  opinion 
that  neither  in  respect  to  residence  nor  improvements  had  the  parties 
sufficiently  complied  with  the  la  w  to  entitle  them  to  enter  the  respective 
tracts  at  the  date  of  their  pix)ofs,  but  that,  on  the  contrary,  they  sought 
to  acquire  valuable  pine  timber  tracts  without  such  compliance.  The 
lands,  however,  are  "unoffered,"  and  they  were  allowed  thirty-three 
months  within  which  to  make  their  proofs ;  instead  of  which  they  made 
them  in  about  six  months  from  their  alleged  settlements. 

As  there  are  no  adverse  claimants,  and  the  cases  are  between  the 
parties  and  the  Government  only,  I  grant  the  motion  for  reconsidera- 
tion  and  allow  the  parties  to  offer  further  proofs  at  any  time  hereafter 
within  said  thirty-three  months,  showing  continuous  residence  on  the 
respective  tracts  for  the  period  of  six  months  from  the  date  of  their 
former  proofs  (May  17, 1883),  and  also  satisfactory  proof  of  their  respec- 
tive improvements  and  good  faith  j  but  they  will  not  be  allowed  to  cut 
any  timber,  except  so  far  as  necessary  to  their  actual  improvements  of 
the  tracts;  and,  as  each  of  the  parties  now  rests  under  suspicion  of  bad 
faith  in  respect  to  their  settlements  and  filings,  the  local  officers  will 
require  from  them  the  most  satisfactory  proofs  of  their  compliance  with 
the  law  when  the  same  are  offered,  and  also  that  Martin  &  Co.,  or  either 
of  said  firm,  are  not  and  have  not  been  directly  or  indirectly  interested 
in  said  <;ases,  or  either  of  them.  The  local  officers  will  also  notify  the 
agent  of  your  office  of  the  time  and  place  when  said  proofs  are  to  be 
offered,  that  the  interests  of  the  Government  may  be  duly  protected. 


UNITED  STATES  CIRCUIT  COURT—COLOEADO  DISTMICT,  OCTOBER  TEBM, 

1883. 

The  United  States  v.  The  Southern  Colorado  Coal  and  Town 

Company. 

1.  Evidence — negative  arermeti/.— A  plaiutiff  who  iu  his  complaint  makca  the  basia  of 

his  suit  to  consist  of  negative  averments^  takes  the  bnrden  to  show  that*,  at  least 
prima  facief  they  are  true. 

2.  Same^same, — In  suit  to  set  aside  piitcnt  on  the  ground  of  conspiracy  and  fraud, 

and  that  the  pretended  grantors  were  fictitious;  and  never  entered  the  lands  nor 
resided  in  the  county,  proof  by  a  large  number  of  witnesses,  who  were  in  a  jhj- 
sition  to  knoW;  that  no  such  persons  resided  in  the  county  or  upon  the  lands  at 
the  time,  is  sufficient  to  shift  the  burden  and  make  it  necessary  for  those  claiming 
under  such  supposed  grantors  to  establish  their  existence. 

3.  FicHiious  grantee.— A  grantee  is  as  necessary  to  the  conveyance  of  land  as  the 

grantor.    Hence,  a  grant  to  a  fictitious  person  is  simply  void. 
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•1.  Same — claimanU  under, — Those  claiming  under  such  fictitious  grantee  are  not  pro- 
tected as  innocent  purchasers  for  value;  for  the  reason  that  the  original  patents 
Vfere  ahsolnely  void,  and  so  no  title  passed  from  the  United  States,  and  of  course 
none  to  those  claiming  under  the  grantees  in  such  void  patents.  A  person  who 
has  acquired  title  by  fraud  may  make  a  valid  c6nveyance  to  a  honafide  pur- 
chaser; but  one  who  has  never  acquired  title  cannot  convey  it. 

5.  Laches  cannot  be  imputed  to  the  Government.     After  a  lapse  of  time  sufficient  to 

raise  the  presumption  that  witnesses  are  all  dead,  a  court  of  equity  may,  on  that 
ground,  refuse  to  entertain  the  controversy. 

6.  Estoppel. — The  United  States  is  not  estopped  by  the  frauds  of  its  public  officials. 

McCraey,  circuit  judge: 

The  important  allegation  of  the  bill  is,  that  the  patentees  named  in 
the  patents  sought  to  be  set  aside — sixty-one  in  number— as  well  as  the 
witnesses  by  whom  proof  of  pre-emption  purports  to  have  been  made, 
were  all  fictitious  persons,  having  no  existence  in  fact.  It  is  averred 
that  the  pre-emption  papers,  together  with  the  signatures  thereto,  were 
fraudulently  manufactured  by  certain  conspirators  named,  or  other  per- 
sons unknown,  for  the  purpose  of  cheating  and  defrauding  the  com- 
plainant out  of  his  title  to  the  lands  in  question.  In  other  words,  the 
contention  of  the  complainant  is,  that  the  officers  of  the  General  Land 
Office  were  by  fraud  induced  to  execute  patents  to  fictitious  persons, 
so  that  there  were  in  fact  no  grantees  capable  of  taking  title.  We  will 
first  inquire  whether  the  proof  sufficiently  shows  that  is  true  as  a  mat- 
ter of  fact. 

The  bill  sets  out  the  names  of  supposed  pre-emptors  and  i)atentees, 
to  the  number  of  sixty-one,  and  charges  the  same  are  fictitious  persons, 
and  that  the  names  are  fictitious  names ;  that  no  persons  by  such  names 
ever  have  lived  or  been  known  to  the  county  of  Las  Animas,  Colorado, 
where  said  lands  are  situated.  It  also  sets  out  the  names  of  persons 
purporting  to  have  appeared  as  witnesses  in  these  several  cases,  and 
makes  the  same  averments  as  to  them. 

Although  these  averments  are  negative  in  character,  yet  as  the  com- 
plainant ha>s  made  them  the  basis  of  its  suit,  the  burden  is  upon  it  to 
show  that  they  are  at  least  prima  facie  true.  (Greenleaf,  sec.  78  j 
Wheaton  on  Evidence,  chap.  7.) 

The  complainant  accordingly  called  fourteen  witnesses  who  have  re- 
sided in  Las  Animas  County  for  a  number  of  years,  and  who  testify 
that  they  were  well  acquainted  there,  at,  before,  and  since  the  dates  of 
several  patents,  and  that  during  the  years  from  187Q  to  1874  none  of 
the  persons  named  as  patentees,  with  the  exception  of  Juan  B.  Mar- 
tine,  were  known  to  the  county ;  and  as  to  Martine,  the  proof  is  that  a 
common  laborer  was  known  in  Trinidad  of  that  name,  but  that  he  never 
occupied  any  of  the  land  in  question.  It  is  not  probable  that  he  was 
an  actual  pre-emptor  if  all  the  other  sixty  were  myths.  It  clearly  ap- 
pears by  the  evidence  that  none  of  the  lands  were  occupied  or  in  any 
way  improved  prior  to  the  issuing  of  the  patents,  although  in  each  case 
what  purports  to  be  an  affidavit  of  the  claimant  is  filed,  setting  forth 
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that  he  is  a  citizen  of  Las  ADimas  County,  and  has  made  settlement  on 
and  improved  the  land  in  good  faith,  &c.,  describing  the  improvements. 
The  proof  is  very  clear  that,'  with  the  possible  exception  of  Martine, 
no  such  persons  as  those  named  as  patentees  either  occupied  the  land 
or  resided  within  the  county  at  the  time  that  the  pretended  entries  were 
made.  It  was  then  a  very  new  county,  but  sparsely  populated,  and  it 
is  incredible  that  so  large  a  number  of  persons  could  have  lived  in  the 
community,  and  that  all  could  have  been  unknown  to  the  leading  citi- 
zens. At  all  events,  the  proof  produced  by  the  complainant  is  sufficient 
to  shift  the  burden,  and  make  it  necessary  for  respondents  to  come  for- 
ward with  proof  to  show  that  these  patentees  were  real  persons.  If 
such  be  the  fact,  it  would  have  been  easy  for  respondents  to  show  it,  al- 
though quite  difficult  for  complainant  to  prove  the  negative.  If  sixty- 
one  persons  bearing  the  names  of  these  parties  ever  existed  and  actually 
appeared  before  the  land  officers  at  Pueblo,  applicants  for  pre-emption, 
and  if  they  produced  living  witnesses  to  testify  for  them,  it  certainly 
would  not  be  difficult  for  respondents  to  identify  them,  or  at  least  some 
of  them ;  but  if  they  never  existed  it  must,  in  the  nature  of  the  case,  be 
difficult,  if  not  impossible,  to  prove  the  fact  of  their  nonexistence  by 
clear  and  positive  evidence.  All  that  is  possible  in  such  a  case  is  to 
call  as  witnesses  those  who  would  probably  have  known  them,  if  they  had 
lived  at  the  time  and  place  in  question.  The  fact  of  their  non-existence 
could  be  proved  in  no  other  way.  It  is  suggested  in  the  argument  that 
the  proof  is  insufficient,  because  it  only  goes  to  show  that  none  of  the 
patentees  or  witnesses  ever  lived  in  Las  Animas  County,  and  does  not 
tend  to  prove  that  they  did  not  exist  elsewhere.  It  would,  however,  be 
manifestly  impossible  for  the  plaintiff  to  call  witnesses  to  testify  as  to 
all  localities;  and  besides,  each  of  the  supposed  patentees  must  have  re- 
sided in  Las  Animas  County,  and  actually  occupied  and  improved  the 
land  patented  to  him,  in  order  to  be  entitled  to  a  patent  at  all,  and  each 
was  required  to  swear  to  such  residence,  occupancy,  and  improvement. 
If  none  of  them  were  ever  in  the  county,  and  no  improvements  were 
made  upon  the  land,  then  the  proofs  upon  which  the  patents  issued  were 
false,  and  the  inference  that  the  papers  were  manufactured  without  the 
presence  of  any  persons  bearing  or  assuming  the  names  of  the  paten- 
tees, is  not  more  unreasonable  than  would  be  the  inference  that  sixty- 
one  actual  persons  committed  perjury  themselves,  and  subpoenaed  as 
many  others  to  peijnre  themselves  as  witnesses,  in  order  to  acquire  the 
title.  At  all  events,  I  am  clearly  of  the  opinion  that  complainant  can 
be  required  f  o  do  no  more  than  to  show  that  the  supposed  patentees  did 
not  live  in  Las  Animas  County,  and  that  the  lands  in  question  had 
neither  been  occupied  nor  improved.  If  this  is  not  sufficient  to  shift  the 
burden,  then  it  must  follow  that  we  should  require  the  complainant  to 
make  the  same  showing  with  respect  to  every  other  community  in  the 
United  States,  and  this  can  scarcely  be  insisted  upon.    It  would  be 
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very  diflacult  to  prove  that  these  supposed  persons  did  not  exist  in  all 
space. 

But  jurisprudence  has  to' do  with  no  such  vague  domain.  Its  terri- 
tory is  limited.  It  inquires  whether,  in  a  particular  spot,  at  a  particular 
time,  open  to  human  obs^vation,  a  particular  thing  existed.  •  •  • 
It  is  possible,  within  such  limited  range,  to  call  all  witnesses  who  were 
likely  to  have  been  at  the  given  spot,  at  the  particular  time,  and  so  to 
approach  the  negative  by  generally  exhausting  the  affirmative.  (Whar- 
ton on  Evidence,  sec.  356.) 

The  amount  of  proof  requisite  to  support  the  negative  proposition  and 
to  shift  the  burden  will  vary  according  to  the  circumstances  of  the  case; 
and  very  slender  evidence  will  often  be  sufficient  to  shift  the  burden  to 
the  party  having  the  greatest  opportunities  of  knowledge  concerning 
the  fact  to  be  inquired  into.  (Digest  of  the  Law  of  Evidence,  Stephen, 
article  96.)  In  the  present  case,  to  hold  the  respondents  bound  to  pro- 
duce evidence  in  support  of  the  affirmative  of  the  proposition — that 
these  supposed  patentees  were  actual  persons — ^is,  under  the  circum- 
stances, both  reasonable  and  just,  because  the  proof  of  that  fact,  if  it 
be  a  fact,  is  within  their  reach.  The  papers  could  not  have  been  fabri- 
cated, as  alleged,  in  the  names  of  fictitious  persons,  without  the  knowl- 
edge of  the  register  and  receiver  of  the  land  office  at  Pueblo,  and  the 
bill  distinctly  charges  that  both  these  officers  were  parties  to  the  fraud 
and  conspiracy.  What  purport  to  be  transfers  from  each  of  the  sup- 
posed patentees  to  one  Jackson,  as  trustee  for  the  Colorado  Coal  and 
Town  Company,  are  shown  in  evidence.  Jackson,  however,  swears  that 
he  dealt  only  with  one  A.  C.  Hunt,  who  brought  him  the  receiver's  cer- 
tificate properly  signed,  and  he  never  saw  or  knew  any  of  the  pre- 
emptors  or  patentees.  He  bought  the  lands  from  Hunt  and  paid  him 
for  them,  receiving  what  appeared  to  be  the  usual  evidence  of  title.  It 
is  fair  to  presume  that  Hunt  dealt  with  the  actual  pre-emptors,  if  any 
existed ;  or  if  he  did  not,  he  could  state  with  whom  he  did  deal,  and 
thus  put  the  Inquirer  on  the  road  which  would  lead  him  to  the  original 
parties,  if  any  such  parties  actually  existed.  It  is  conceded  that  the 
receiver  is  dead,  but  no  reason  appears  for  not  calling  either  the  reg- 
ister or  Hunt ;  and  the  failure  to  do  so  is  a  circumstance  the  significance 
of  which  the  court  is  not  at  liberty  to  overlook.  If  the  court  could  sup- 
pose that  an  innocent  official,  thus  accused  by  a  bill  filed  by  the  Attor- 
ney-General of  the  United  States,  would  fail  to  demand,  or  at  least  re- 
quest, opportunity  to  vindicate  himself  under  oath,  it  would  be  impos- 
sible to  doubt  that  the  respondents  would  huve  called  him  if  the  truth 
had  been  otherwise  than  as  the  bill  alleges.  It  is  insisted  that  it  was 
the  duty  of  the  complainant  to  call  these  witnesses,  but  the  court  does 
not  think  so.  The  complainant  having  charged  these  persons  with 
fraud  and  conspiracy,  should  not  be  driven  to  the  necessity  of  calling 
them  as  its  witnesses  if  it  is  possible  for  it  to  make  out  a  prima  facie 
case  without  doing  so.  The  respondents,  whose  defense  rests,  at  least 
in  part,  upon  a  denial  of  the  charge  of  fraud  and  conspiracy  raado 
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against  these  persons,  could  with  perfect  safety  have  called  them  if  the 
charge  is  false. 

Thus  far  no  notice  has  been  taken  of  the  testimony  of  experts  npon 
the  question  whether  the  signatures  to  the  papers  in  question  appear  to 
be  genuine  signatures  of  different  persons.  The  opinions  of  the  exj^ert 
witnesses  differ,  as  is  usual  in  such  cases;  but  in  my  judgment  this 
testimony,  considered  as  a  whole,  confirms  the  theory  that  the  papers 
were  fabricated. 

Having  thus  reached  the  conclusion  that  the  supposed  patentees  in 
each  and  all  the  patents  sought  to  be  set  aside  were  fictitious  persons, 
having  no  existence,  it  only  remains  to  determine  what  the  consequences 
are  with  respect  to  the  present  respondents.  And  for  the  purposes  of 
this  inquiry,  I  will  assume  that  it  sufficiently  appears  that  respondents 
had  no  actual  notice  of  any  participation  in  the  frauds  whereby  the 
patents  were  obtained.  The  rule  of  law  that  a  grantee  capable  of  tak- 
ing the  title  is  necessary  to  the  validity  of  a  deed,  is  elementary.  A 
grantee  is  as  necessary  to  the  conveyance  of  land  as  a  grantor,  and  it 
follows  that  a  grant  to  a  fictitious  person  is  simply  void  (3  Washbnm 
on  Beal  Propert}^,  4th  ed.,  205  j  Muskingum  Turnpike  v.  Ward,  13 
Ohio,  120;  Hulich  v.  Scovil,  4  Gil.  (111.),  175). 

By  the  common  law  all  grants  between  individuals  must  be  made  to 
a  grantee  in  existence,  or  capable  of  taking;  otherwise  there  could  be 
no  such  thing  as  livery  of  seisin.    (Miller  v.  Chittenden,  2  Iowa,  368.) 

A  patent  for  land  to  a  fictitious  person  not  in  existence  carries  no 
title,  vests  no  interest  in  any  one.  (Thomas  v.  Beeman,  26  Missouri,  27; 
Gait  V.  Galloway,  4  Peters,  332;  Galloway  v.  Finley,  12  Peters,  297.) 

The  case  of  Sampeyreac  et  al.  v.  The  United  States,  7  Peters,  .was  a 
bill  for  review  to  set  aside  a  former  decree  in  favor  of  Sampeyreac,  vest- 
ing title  in  him  under  an  alleged  grant  from  the  governor  of  Louisiana, 
while  it  was  a  province  of  France,  and  which  inured  to  the  benefit  of 
the  claimant  by  virtue  of  the  treaty  of  1803.  The  grant  and  the  decree 
founded  thereon  were  attacked  by  the  United  States  on  the  ground 
that  Sampeyre.nc  was  a  fictitious  person.  The  court,  per  Thompson, 
justice,  said: 

The  original  party  to  the  decree  being  a  fictitious  person,  no  title 
could  pass  under  the  patent,  if  issued.  It  would  remain  to  the  United 
States  (p.  241). 

I  must  hold,  therefore,  that,  the  patentees  in  this  case  being  fictitious 
persons,  no  title  passed  from  the  United  States  by  virtue  of  the  patent 
in  question. 

There  could  be  no  conveyance  of  the  title  where  there  was  no  grantee 
to  take  the  title.    The  patents  were  and  are  absolutely  null  and  void. 

The  respondents  claim  protection  as  bona  fide  purchasers  for  value, 
without  notice  of  the  fraud ;  but  this  defense  can  only  be  maintained 
by  showing  that  the  legal  title  has  passed  to  them.  The  original  pat- 
ents being  void  for  the  want  of  the  necessary  grantees,  as  we  have  al- 
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ready  seeD,  the  title  never  passed  from  the  United  States,  aud  the  doc- 
trine in  question  cannot  be  invoked. 

The  purchaser  in  all  cases  must  hold  the  legal  title,  or  be  entitled  to 
call  for  it,  in  order  to  give  him  a  full  protection  of  the  defense;  for  if 
this  title  is  merely  equitable,  then  he  must  yield  to  a  legal  and  equitable 
title  in  the  adverse  party.    (Story  Eq.  Jur.,  sec.  64  c.) 

In  the  case  of  Sampei/reao  v.  United  States,  supra,  this  defense  was  in- 
terposed by  the  respondent,  Joseph  Stewart,  who  was  allowed  to  inter- 
vene and  plead  that  he  was  a  bona  fide  purchaser  for  value  and  without 
notice.  The  court,  however,  upon  hearing,  overruled  the  defense  upon 
the  ground,  among  others^  as  stated  in  the  opinion,  that  "  on  general 
principles  it  is  incontestable  that  a  grantor  can  convey  no  more  than  he 
possesses.  Hence,  those  who  come  in  under  the  holder  of  a  void  grant 
can  acquire  nothing.'^  In  that  case  Stewart  purchased  upon  the  faith 
of  a  grant  which  had  been  confirmed  by  a  decree  of  a  court  of  equity  in 
Arkansas  Territory.  lie  was  not  protected,  because  both  grant  and 
decree  were  afterwards  held  fraudulent  and  void  on  the  ground  that  the 
supposed  grantor  in  the  one,  complainant  in  the  other,  was  a  fictitious 
person.  The  case  is  certainly  as  strong  as  the  one  before  us.  (And  see 
Gray  v.  Jones,  14  Fed.  Rep.,  83,  S.  C,  3  McOrary.) 

In  the  light  of  these  principles  and  authorities,  it  is  impossible  to  hold 
that  the  respondents,  or  any  of  them,  ever  acquired  a  right  to  the  land 
in  controversy  by  reason  of  their  standing  in  the  character  of. bona  fide 
purchasers.  The  title  has  never  passed  from  the  United  States.  A 
person  who  has  acquired  title  by  fraud  may  make  a  valid  conveyance  to 
a  bona  fide  purchaser;  but  one  who  has  never  acquired  the  title  cannot 
convey  it,  and  much  less  can  the  title  be  transferred  by  fraudulently 
obtaining  from  the  owner  a  deed  purporting  to  convey  it  to  a  fictitious 
person,  and  then  forging  a  conveyance  from  such  fictitious  person  to 
another,  however  innocent  the  latter  may  be. 

The  counsel  for  resi>ondents  have  argued  very  earnestly  that,  as  this 
is  a  suit  to  rescind  and  set  aside  a  deed  for  fraud,  the  rule  which  re- 
quires  the  injured  party  upon  discovering  the  fraud  to  give  notice  of 
his  intention  to  rescind  without  delay,  applies,  and  bars  relief.  The  bill 
was  filed  in  January,  1880.  It  is  insisted  that  complainant  had  notice 
of  the  fraud  as  early  as  November,  1873,  through  a  letter  received  at 
the  General  Land  Office  at  Washington,  from  one  C.  J.  Hubbard.  The 
letter  is  in  evidence,  and  is  as  follows : 

Law  Office  of  Geaham, 
Trinidad,  Colo,,  November  28,  1873. 

Honorable  Commissioner  of  United  States  Land  Office  : 

Sib  :  The  most  gigantic  frauds  upon  the  Department  you  control  are 
being  perpetrated  in  this  portion  of  Colorado.  Coal  lands  are  being 
entered  as  agricultural  lands  by  stratc  men,  and  conveyances  made  to 
the  procurers  of  these  perjuries  (who  pretend  to  be  innocent  in  the  mat- 
ter).   This  portion  of  Colorado  is  all  coal  land.    T.  33,  32,  and  30,  R. 
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64,  are  coal  lands  (every  sectiou),  except  a  little  on  the  river  bottom 
There  are  over  thirty  townships  north  of  range  33  and  west  of  63  that 
have  coal  on  every  section,  and  the  agricultural  land  does  not  exceed 
three  sections.  These  parties  even  sell  oat  and  then  apply  to  the  Gen- 
eral Land  Office  to  change  the  location  of  the  lands  patented.  Of  this 
latter  1  am  advised  by  common  rumor. 

The  people  rely  on  the  laws  to  protect,  and  ask  the  Department  to 
assist  them  in  their  rights.  There  is  something  out  of  proportion  in 
our  laud  office.  The  register  and  receiver  are  charged  with  complicity 
in  these  things.  If  the  United  States  attorney  will  take  the  matter  in 
hand  the  matter  can  be  fastened  on  the  proper  parties,  bat  in  the  mean 
time,  unless  your  Department  is  vigilant,  and  dishonest  men  thwarted, 
the  Government  is  defrauded  of  thousands  of  acres  of  its  most  valuable 
coal  lands. 

I  am,  very  respectfully, 

E.  J.  HUBBABD. 

[Indorsed.] 

Letter  K.,  No.  78,067,  to  0.  J.  Hubbard,  Trinidad,  Colorado  Territory, 
November  23, 1873.  Alleges  fraud  on  the  Government,  &c.  Answer^ 
December  11, 1873.  Referred  to  Dir.  N.  Received  (G.  L.  O.)  Decem- 
ber 3, 1873. 

It  will  be  observed  that  this  letter  designates  no  particular  entries 
as  fraudulent,  and  describes  no  particular  lands  that  were  being  fraud- 
ulently entered.  The  writer's  purpose,  which  was  most  laudable,  seems 
to  have  been  to  induce  the  Land  Department  to  institute  an  investiga- 
tion. It  is  more  than  doubtful  whether  this  letter  can  be  regarded  as 
a  sufficient  notice  to  the  United  States  of  the  existence  of  particular 
frauds  now  in  question,  even  assuming  that  a  volunteered  communica- 
tion from  a  private  citizen  to  a  bureau  office  in  the  Interior  Department 
could  in  any  case  be  held  to  charge  the  Government  with  notice  of  its 
contents.  Waiving,  however,  the  consideration  of  this  question,  I  am 
constrained  to  hold  that  laches  cannot  be  imputed  to  the  Government 
It  is  true,  as  a  general  proposition,  that  when  the  Government  becomes 
a  party  to  a  suit  in  its  own  courts  it  stands  upon  the  same  footing  with 
individuals,  and  must  submit  to  the  law  as  it  is  administered  between 
man  and  man.  But  this  general  rule  has  its  limitations,  and  one  of 
them  is  that  neither  the  defense  of  the  statute  of  limitations  nor  that 
of  laches  can  be  pleaded  against  the  United  States. 

The  general  principle  is,  that  laches  is  not  imputable  to  the  Govern- 
ment; and  the  maxim  is  founded,  not  in  the  notion  of  extraordinaiy 
prerogative,  but  upon  a  great  public  policy.  The  Government  can 
transact  its  Dusiness  only  through  its  agents;  and  its  fiscal  oi^erations 
are  so  various  and  its  agencies  so  numerous  and  scattered  that  the  ut- 
most vigilance  would  not  have  saved  the  public  from  the  most  serious 
losses  if  the  doctrine  of  laches  can  be  applied  to  its  transactions.  (U. 
S.  V.  Kirkpatrick,  9  Wheat.,  736;  U.  S.  v.  Hoar,  2  Mason,  311 ;  U.  S.  v. 
Williams,  5  McLean,  133;  Gibson  v.  Chouteau,  13  Wallace,  92 ;  U.  8.  v, 
Thompson,  98  U.  S.  486 ;  Gorson  v.  U.  S.,  97  U.  S.,  584.) 

If,  indeed,  the  lapse  of  time  since  the  cause  of  action  accrued  has  been 
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60  great  as  to  afford  tbe  reasonable  presamption  that  the  witnesses  who 
coald  testify  concerning  it  are  all  dead,  and  the  proofs  lost  or  destroyed, 
a  court  of  equity  may,  no  doubt,  on  that  ground  refnse  to  entertain  the 
controversy.  (U.  S.  v.  Beebee,  4  McCrary,  12.)  But  this  cannot  be 
claimed  upon  the  facts  of  the  present  case.  At  most,  the  lapse  of  time 
here  was  only  six  or  seven  years,  and  it  is  not  claimed  that  the  wit- 
nesses who  conld  testify  from  personal  knowledge  of  the  facts  are  all 
dead,  nor  that  the  proofs  have  been  lost  or  destroyed.  Independently 
of  these  considerations,  it  is  difficult  to  see  upon  what  principle  this 
doctrine  concerning  the  duty  promptly  to  rescind  can  be  applied  to  a 
case  of  this  kind,  where  there  never  was  a  contract  in  the  sense  of  an 
agreement  between  contracting  parties.  The  rule  requires  the  de- 
frauded party  to  give  notice  to  the  party  guilty  of  the  fraud  of  his  pur- 
pose to  rescind  and  demand  a  return  of  the  property  conveyed.  Bat 
where  the  other  party  has  no  existence,  where  the  conveyance  has  been 
made  to  a  myth,  how  can  the  rule  be  applied?  To  whom  shall  notice 
be  givenf  Upon  whom  shall  demand  for  a  return  or  recoverance  of  the 
property  be  madet  It  is  also  insisted  that  the  United  States  has  not 
returned  the  money  received  for  those  fraudulent  conveyances,  and  that 
therefore  this  suit  cannot  be  maintained  without  considering  whether 
the  Government  is  bound,  as  a  condition  precedent  to  its  right  to  file  a 
bill  to  set  aside  a  fraudulent  patent,  to  pay  or  tender  to  the  patentee 
the  consideration  received.  It  is  sufficient  to  say  in  the  present  case 
that  there  are  no  patentees,  and  therefore  no  one  in  existence  to  whom 
such  payment  could  properly  be  made. 

The  counsel  for  the  respondents  insist  that  the  complainant  ought  to 
be  bound  by  the  patents  issued,  even  though  the  patentees  were  myths, 
because  the  respondents  have  acted  in  good  faith,  upon  the  assumption 
that  they  were  valid,  relying  upon  the  record.  It  is  insisted  that  the 
facts  present  a  case  of  equitable  estoppel,  upon  the  theory  that  '<  when 
one  of  two  innocent  persons  must  suffer  a  loss  it  should  be  borne  by 
that  one  of  them  who,  by  his  conduct,  acts,  or  omissions,  has  rendered 
the  injury  possible."  It  is  a  conclusive  answer  to  this  contention  to  say 
that  the  respondents  are  not  innocent  purchasers  within  the  meaning 
of  the  rule,  as  we  have  already  seen.  But  I  think  it  proper  to  add  that, 
so  far  as  I  know,  it  has  never  been  held  that  the  United  States  can  be 
estopped  by  the  frauds,  not  to  say  crimes,  of  the  public  officials;  and  it 
is  apparent  that  the  consequences  of  such  a  doctrine  would  be  ruinous, 
lu  my  opinion  the  doctrine  of  estoppel  does  not  apply. 

Upon  the  whole  case  my  conclusion  is  that  there  must  be  a  decree 
for  complainant  in  accordance  with  the  prayer  of  the  bill ;  and  it  is  ac- 
cordingly so  ordered. 
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in  the  supreme  court  of  wyoming, 

The   United   States   v.  Alexander   Swan,  Thomas  Swan,  Z. 

Thommasson,  and  0.  E.  Anthony. 

riie  fencing  of  Government  land  and  its  withdrawal  from  settlement  not  only  snb- 
Jeota  the  pnblio  to  inconvenience  and  annoyanoe,  but  it  is  an  inclosnre  of  that 
which  ought  to  be  left  free  to  the  public,  so  that  all  persons  may  go  thereon  until 
some  one  lawfully  segregates  it  and  makes  it  his  own;  and  a  remedy  by  in- 
junction on  the  part  of  the  United  States  will  lie  in  such  a  case  to  compel  tho 
abatement  of  the  nuisance. 

Sener,  Judge : 

This  case  is  here  upon  the  amended  bill  filed  by  the  complainant  on 
the  13th  of  Jane,  to  which  the  respondents  filed  a  demurrer  on  the  25th 
day  of  July,  1883,  and  upon  which  demurrer  argument  was  heard  by 
the  court  on  the  1st  day  of  August,  1883.  In  view  of  the  magnitude 
and  novelty  of  the  questions  involved,  time,  care,  and  study  have  been 
bestowed  upon  them,  to  the  end  that  the  best  reflection  and  the  best 
lights  might  be  brought  to  bear  for  their  solution. 

The  demurrer  has  been  argued  by  the  respondents  from  the  stand- 
points that  the  bill  of  the  complainant  is  deficient  in  form  and  substance. 
As  to  form,  that  it  is  uncertain  and  vague;  as  to  substance,  that  it 
fails  to  state  such  a  case,  even  in  bad  form,  as  to  entitle  the  complainant 
either  to  the  discovery  or  relief  which  it  seeks.  The  respondents  daim 
that  the  bill  should  with  clearness  and  accuracy  show  title  in  the  com- 
plainant, and  that  this  should  be  coupled  with  an  allegation  that  by 
reason  of  withdrawal  from  settlement  these  citizens  have  no  right  to  go 
upon  these  lands  under  the  laws  of  the  United  States  as  for  mining  and 
other  proper  purposes  for  which  the  laws  provide. 

This  objection  the  court  thinks  not  well  taken,  because  the  bill  in  its 
entirety  shows  for  all  the  purposes  of  a  demurrer  that  these  parties  are 
there  wrongfully  and  unlawfully,  which  excludes  the  idea  that  these 
respondents  have  a  right  to  be  upon  these  lands. 

Besides,  the  bill  further  alleges  that  all  the  even  sections  in  two  cer- 
tain townships,  except  parts  of  two  and  twenty-two,  are  part  of  the 
public  domain,  and  then  proceeds  to  aver  that  said  lands  are  now  held 
for  disposition  under  the  land  laws  of  the  United  States;  and  if  they 
are  open  to  settlement  and  disposition  this  excludes  the  idea  that  the 
respondents  can  be  upon  them  lawfully,  since  the  bill  further  charges 
the  encroachment  and  intrusion  upon  these  lands  unlawfully. 

The  respondents  claim  that  the  bill  is  wholly  uncertain  in  its  meaning, 
in  not  showing  what  is  meant  by  said  lands  as  used  in  the  charging  part 
of  the  third  clause  of  the  amended  bill,  they  claiming  that,  as  used,  the 
expression  '^  said  lands"  is  vague,  uncertain,  and  indefinite. 

Upon  an  amended  bill  the  court  thinks  it  would  be  better  to  make 
this  averment  clearer.  The  respondents  also  object  that  the  bill  is  un- 
certain and  vague,  in  not  showing  what  parts  of  Sees.  2  and  22  the 
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complai  Qant  has  title  to,  the  bill  only  claiming  a  part  and  not  all  of  said 
section. 

This  objection  is  well  taken.  This  bill  is  an  application  for  an  in- 
junction order.  Althoagh  there  is  a  map  filed  with  the  bill  and  made 
a  part  of  it  as  an  exhibit,  showing  the  land  encroached  npon,  and  in- 
truded upon,  yet  the  map  is  fatally  defective  as  to  Sec.  2,  certainly  in 
not  showing  how  much  of  said  section  belongs  to  the  United  States  and 
how  much  does  not  belong  to  the  United  States.  As  to  Sec.  22,  if  the 
marks  and  letters  <^  E  "  in  the  map  are  to  be  considered  as  the  excepted 
parts,  less  trouble  might  be  had  as  to  this  section,  but  in  a  bill  of  this 
importance,  where  an  injunction  is  asked  for,  the  court  ought  to  have 
before  it  such  a  clear  and  indisputable  showing  as  to  what  is  complained 
of  as  that  in  the  event  of  its  granting  injunctive  relief  its  order  could 
plainly  and  with  reasonable  certainty  point  out  what  it  is  that  should 
be  abated,  and  what  it  is  that  should  be  restrained.  In  this  bill  this  is 
not  done.  As  is  charged  by  the  respondents,  and  as  was  admitted  by 
the  complainant  in  its  argument,  the  bill  in  this  respect  is  vague  and 
uncertain,  and  for  this  reason  the  court  thinks  the  demurrer  ought  to 
be  sustained. 

The  respondents  object  that  the  bill  Wholly  fails  to  show  that  the  fence 
was  built  on  or  across  the  same  sections  of  land  before  referred  to.  It 
alleges  that  it  was  built  on  certain  even  and  odd  numbered  sections,  in 
certain  townships  and  ranges,  but  wholly  fails  to  show  that  said  dis- 
tricts were  north,  or  that  the  ranges  were  west  of  the  sixth  principal 
meridian,  or  where  the  ranges  are. 

In  an  amended  bill  it  might  be  well  to  show  this ;  but  the  allegation 
contained  in  the  bill  that  these  sections  in  certain  townships  and 
ranges  are  within  Laramie  County,  and  in  the  jurisdiction  of  the  first 
judicial  district  of  this  Territory,  probably  would  be  sufficient. 

This  case  having  been  twice  argued,  both  upon  the  structure  of  the 
bills  and  the  sufficiency  of  any  bill  to  give  the  United  States  the  relief 
it  seeks  in  this  forum  upon  a  proper  bill,  it  seems  to  the  court  not  just 
longer  to  withhold  its  opinion  upon  the  right  of  the  complainant  to  re- 
lief in  cases  like  this  in  equity  and  by  injunction.  At  the  first  argu- 
ment of  the  counsel  for  the  Government,  the  able  district  attorney  for 
Wyoming  held  to  the  idea  that  it  was  a  purpresture  and  not  a  public 
nuisance.  In  the  latter  argument  the  learned  assistant  for  the  Govern- 
ment, Judge  Brazee,  held  to  the  theory  that  the  acts  charged  were  a 
public  nuisance.  This  view  was  stoutly  resisted  by  the  counsel  for  re- 
spondents. 

According  to  Lord  Coke,  purpresture  was  defined  to  be  a  close  or 
inclosnre;  that  is,  where  one  encroaches  or  makes  that  several  to  him- 
self which  ought  to  be  common  to  many.  It  is  laid  down  by  all  the  old 
writers  that  it  might  be  committed  either  against  the  king,  the  lord  of 
the  fee,  or  any  other  subject. 

In  its  common  acceptation  it  has  been  applied  to  any  encroachment 
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upon  the  king,  or  any  part  of  his  domestic  lands,  or  in  tho  highwaysi 
rivers,  harbors,  or  streets. 

The  distinguished  coansel  who  argued  for  the  respondents  with  so 
much  learning  and  great  zeal  contended  that  while  there  might  be  an 
appropriation  of  these  lands  by  the  respondents,  so  far  os  this  bill 
shows,  yet  there  was  nothing  in  the  bill,  or  deducible  from  it,  to  show 
that  these  lands  are  common  to  many,  and  that  no  adjudicated  cases  in 
this  country  on  this  question  of  purpresture  went  further  than  to  apply 
the  doctrine  as  Lord  Coke  applied  it  to  encroachment  upon  highways, 
rivers,  harbors,  and  streets. 

In  the  view  which  we  take  of  this  case  it  may  be  unnecessaryf  in 
order  to  give  the  court  jurisdiction,  to  refer  it  absolutely  to  either  of 
these  branches  of  equity  jurisprudence.  The  doctrine  of  relief  in  equity 
is  now  applied  both  by  the  English  and  American  courts  to  any  case  in 
which  there  is  an  abuse  of  power  given  for  public  purposes,  or  when 
there  is  acting  adversely  to  public  policy.  It  is  true  this  doctnne  in 
English  and  American  chancery  has  grown  up  in  the  necessity  of  plac- 
ing restraints  on  great  corporations  to  prevent  them  from  doing  acts 
detrimental  to  the  public  welfare  or  hostile  to  the  public  policy.  Lord 
Eldon,  in  Blackmore  against  Glamorgan  Canal  Navigation  Company, 
stated  it  to  be  a  sound  and  well-recognized  equitable  principle,  ^^  that 
parties  shall  do  and  forbear  all  that  they  are  required  to  do,  and  forbear 
as  well  with  reference  to  the  interests  of  the  public  a^  with  reference  to 
the  interests  of  the  individual.'' 

Quoting  Lord  Cotteuham : 

It  is  the  duty  of  the  chancery  court  to  adapt  its  practice  and  course 
of  proceedings  as  far  as  possible  to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  those  new  cases  which  from  the  progress 
daily  making  in  the  affairs  of  men  must  continually  arise,  and  not  fit>m 
too  strict  adherence  to  forms  and  rules  established  under  very  different 
circumstonces,  decline  to  administer  justice  and  enforce  rights  for  which 
there  is  no  other  remedy.    (1  Myhre  &  Co.,  559 ;  4  Id.j  141, 635.) 

It  is  in  this  spirit  that  the  supreme  court  of  Pennsylvania  spoke  and 
acted  in  the  case  of  Kerr  v.  Frego,  47  Penn.,  292,  Chief  Justice  Lowry 
delivering  the  opinion  of  a  unanimous  court  as  far  back  as  1864,  when 
he  said : 

This  remedy  (meaning  the  remedy  by  injunction)  extends  to  all  acts 
that  are  contrary  to  law  and  prejudicial  to  the  community,  and  for  which 
there  is  no  adequate  remedy  at  law. 

In  this  case,  for  all  purposes  of  the  demurrer  it  is  conceded  that  tho 
respondents  have,  without  authority  of  law,  wrongfully  taken  possession 
of  the  x)ublic  lands  of  the  United  States,  fenced  them  in,  and  thus  pre- 
vented the  exercise,  or  the  power,  or  the  authority,  or  the  enforcement 
of  the  homestead,  pre-emption,  and  desert  land  laws  of  the  United 
States,  as  the  case  may  be,  within  these  lands  so  inclosed  wrongfully 
and  unlawfully,  and  so  separated  and  fenced  an<}  converted  to  the 
wrongful  and  unlawful  use  of  these  respondents. 
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A  specific  injury  to  the  public  is  averred  iu  the  bill,  which  is  that  the 
rights  of  the  homesteaders,  the  prc-emptors,  and  parties  lawfnlly  seek- 
ing to  reclaim  the  desert  land  of  the  United  States,  may  be  hindered 
and  i)rcvented,  if  not  entirely  denied  their  rights,  by  the  building  of 
these  fences. 

If  it  be  answered  that  the  parties  who  are  fencing  these  lands  unlaw- 
fully may  be  doing  a  benefit  to  these  lands,  it  is  su£Bicient  to  say  in 
reply  that  they  are  fencing  and  building  more  than  the  policy  of  the 
land  laws  of  the  United  States  allow  to  four  people.  As  to  what  con- 
stitutes such  an  injury  as  gives  a  court  of  equity  in  such  a  case  juris- 
diction, we  cannot  do  better  than  quote  the  language  of  Chief  Justice 
Byau  in  the  case  of  the  Attorney-General  against  the  Railroad  Compa- 
nies, 35  Wisconsin,  552 : 

The  acts  of  the  defendants  charged  give  the  jurisdiction,  and  it  is 
for  the  court  to  judge  of  the  consequent  evil.  It  is  not  the  averment 
of  the  pleaders,  but  the  nature  of  the  acts  pleaded,  which  is  material  iu 
the  question  of  public  injury.  The  conscience  of  the  court  must  be  sat- 
isfied, and  may  be  satisfied  or  not,  with  or  without  averment. 

If  an  information  should  aver  public  mischief  where  tlie  court  could 
see  that  there  was  none,  the  averment  would  go  for  nothing. 

So  without  averment  it  suffices  that  the  court  can  see  the  public  in- 
jury. As  in  that  case  the  court  says :  "  It  is  hardly  questioned  that  in 
these  cases  a  public  injury  is  apparent  in  the  acts  charged  against  these 
defendants,'^  so  may  we  repeat  here:  Directly  or  indirectly,  this  in- 
jury reaches  many.  Continuing,  that  able  court  says:  "We  can  only 
see  the  direct  public  injury,  and  the  acts  charged  satisfy  the  conscience 
of  the  court  of  the  public  injury.    If  the  acts  be  illegal,  that  is  sufficient.'' 

Upon  the  question  of  the  right  of  a  court  of  equity  to  enjoin  a  gi-eat 
public  wrong  the  same  supreme  court  (35  Wisconsin,  p.  534)  further 
says,  after  speaking  of  the  jurisdiction  to  enjoin  private  wrong  at  the 
suit  of  the  person  wronged : 

It  is  almost  a  logical  necessity  to  admit  the  other  branch  of  the  juris- 
diction to  enjoin  at  the  suit  of  the  State  such  a  general  wrong  common 
to  the  whole  public  as  interests  the  State,  and  could  be  remedied  by 
private  person  only  by  a  vast  multitude  of  suits,  only  bnrthensome  to 
each  and  impracticable  for  (their)  very  number,  more  conveniently,  ef- 
fectually, and  properly  represented  by  the  attorney-general  as  parens 
patriw. 

But  jurisdiction  of  informations  of  this  nature  has  sometimes  been 
denied  here — courts  of  equity  in  this  country,  singularly  enough,  being 
sometimes  more  timid  to  control  corporate  power,  and  less  willing  to 
protect  the  public  against  corporate  abuse  than  the  English  chancery. 
In  both  branches,  says  the  court,  of  this  jurisdiction,  it  proceeds  as  for 
quasi  nuisance,  and  it  is  difficult  to  understand  why  the  jurisdiction 
should  be  asserted  as  to  private  nuisance  and  denied  as  to  public 
nuisance.  But  fortunately  we  find  this  wholesome  jurisdiction  sus- 
tained here  by  the  great  weight  of  authority,  and  with  modern  experi- 
ence we  deem  it  only  a  question  of  tim©  when  it  must  be  universally 
a^SjBrted  and  exercised. 
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But  do  the  acts  charged  iu  the  bill  of  complaint,  and  for  all  the  par- 
poses  of  this  hearing  treated  upon  demurrer  as  true,  constitut'O  a  public 
nuisance  1 

In  1837  the  supreme  court  of  Alabama,  in  the  case  of  the  State  of 
Alabama  against  the  mayor  and  aldermen  of  the  city  of  Mobile  (5  Por- 
ter, 299),  Collier,  chief  justice,  delivering  the  opinion  of  the  court,  held 
the  right  of  chancery  to  exercise  its  jurisdiction  in  case  of  a  nuisance, 
iu  restraining  the  exercise  or  erection  of,  and  in  some  instances  to  abate 
that  from  which  irreparable  damage  to  individuals  or  great  public  injury 
wotUd  ensue.    The  court  further  said : 

Courts  of  equity  can  interpose  to  restrain  and  prevent  such  nuisances 
threatened  or  in  progress,  as  well  as  abate  those  already  existing,  and 
by  perpetual  injunction  the  remedy  is  made  complete  through  all  future 
time )  whereas,  an  information  or  indictment  at  common  law  can  only 
dispose  of  the  present  nuisance,  and  for  future  acts  new  prosecutions 
must  be  brought;  and,  in  the  next  place,  remedial  justice  may  be 
prompt  and  immediate  before  irreparable  mischief  is  done,  whereas  at 
law  nothing  can  be  done  except  after  trial  and  upon  the  award  of  judg- 
ment. 

In  1800  the  supreme  court  of  Georgia  cited  with  approval  this  case, 
and  said,  in  Mayor  and  Council  of  the  City  of  Columbus  v.  Arnold  (30 
Georgia,  508) : 

\t  is  claimed  that  no  such  jurisdiction  exists,  because  the  remedy  at 
common  law  is  adequate  and  complete  by  indictment,  &c. 

It  answered  by  citing  approvingly  this  statement  in  Story's  Equity: 

The  grounds  of  this  jurisdiction  of  courts  of  equity  in  cases  of  pur- 
presture,  as  well  as  of  public  nuisance,  undoubtedly  is  their  ability  to 
give  more  complete  and  perfect  remedy  than  is  attainable  at  law,  etc. 

And  also  Eden  on  Injunction  to  this  effect,  that — 

The  remedy  for  this  species  of  injury  is  by  information  of  intrusion 
at  common  law,  or  by  information  of  the  attorney-general  in  equity. 

In  addition  to  the  foregoing,  the  supreme  court  of  Georgia  in  this  case 
added,  as  a  reason  why  a  remedy  by  indictment  might  be  unavailing, 
the  influence  and  integrity  of  the  gentlemen  against  whom  an  indict- 
ment might  lie  would  more  than  likely  protect  them  before  a  jury. 

In  regard  to  public  nuisance,  the  supreme  court  of  New  Jersey,  1 
Stockton,  p.  523,  Attorney-General  against  Hudson  River  Railroad 
Company,  decided  in  1853,  state  that  the  jurisdiction  of  the  courts  of 
equity  in  regard  to  public  nuisances  seems  to  be  of  very  ancient  date, 
and  has  been  definitely  traced  back  to  the  reign  of  Queen  Elizabeth. 

Is  the  building  of  such  a  fence  on  the  public  lands  a  i)nblic  nuisance 
as  well  as  a  public  wrong  !  Blackstone  defines  a  nuisance  to  be  any- 
thing that  worketh  hurt,  inconvenience,  or  damage;  and  Bacon  defines 
a  nuisance  as  anything  that  annoys,  incommodes,  or  offends— anything 
that  renders  the  enjoyment  of  life  and  property  uueomfortable ;  and 
Brown,  <<  anything  which  unlawfully  annoys  or  does  damage  to  auotlicr." 
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A  nuisance  is  either  pablic  or  private.  A  public  or  common  nuisance 
is  such  as  affects  or  interferes  with  the  king's  subjects  in  general* 
Tried  by  these  definitions,  can  there  be  any  doubt  that  an  inclosure  of 
the  Government  domain,  held  either  for  the  benefit  of  all  the  people,  or 
else  under  the  terms  of  the  bill,  as  admitted  by  the  demurrer,  held  for 
disposition  and  sale  for  the  benefit  of  the  settler,  whether  in  his  char- 
acter as  a  homesteader,  pre-emptor,  or  as  one  reclaiming  the  waste  lands 
of  the  desert,  is  a  great  public  nuisance,  is  an  infringement  of  publics 
right,  and  as  such  can  be  relieved  against,  if  not  by  abatement,  action 
for  damages,  or  criminal  prosecution,  certaiuly  by  the  more  speedy,  pow- 
erful, and  all-suf9cient  remedy  of  injunction  f  But  it  is  contended  by 
the  learned  counsel  for  the  respondents  that  there  may  oe  a  remedy  at 
law,  and  therefore  no  remedy  in  equity  lies. 

Our  auswer  to  the  learned  counsel  is  in  the  language  of  Judge  Col- 
lier, in  Alabama,  in  the  case  hereinbefore  cited :  Not  that  there  may 
not  be  a  remedy  at  law,  but  that  in  such  cases  the  jurisdiction  of  the 
courts  of  equity  is  predicated  upon  the  ground  of  the  ability  of  equity 
to  give  a  more  complete  and  perfect  remedy  than  is  attainable  at  law. 
The  relief  is  not  grantable  because,  strictissimi  juris^  there  may  be  no 
remedy  at  law,  but  is  grantable  because  there  is  a  remedy  more  adequate 
in  equity. 

While  courts  of  equity  will  hesitate,  and  have  hesitated  in  England 
and  in  this  country,  in  cases  of  public  nuisances  to  act  except  in  strong 
cases,  yet  they  will  always  speak  with  no  uncertain  sound,  and  should  so 
speak,  where  the  public  rights  are  invaded  or  a  great  public  nuisance 
is  threatened  or  in  existence. 

Are  the  acts  complained  of  a  purpresture  f  The  supreme  court  of 
Wisconsin,  in  the  case  of  the  Attorney-General  v.  the  Railroad  Oom- 
X)any,  before  cited  (35  Wisconsin,  p.  632),  going  a  step  beyond  the  old- 
time  technical  definitions,  perhaps,  and  applying  the  law  to  new  necessi- 
ties, after  the  spirit  of  Lord  Cottenham,  before  quoted,  says:  "Any  in- 
trusion ujwn  public  right  is  in  the  nature  of  a  purpresture."  Such  is, 
we  think,  sound  equity  at  this  day.  That  eminent  jurist,  Gooley,  in  tbe 
case  of  the  Attorney-General  v.  The  Evarts  Booming  Company  (34 
Michigan,  p.  472),  says:  "A  purpresture  may  be  defined  as  an  inclosure 
by  a  private  party  of  apart  of  that  which  belongs  to  and  ought  to  be  open 
and  free  to  the  enjoyment  of  the  public  at  large.  Surely  a  better  defi- 
nition of  the  public  domain  of  the  United  States  could  not  be  made, 
and  further,  he  says  that  "  a  purpresture  is  not  necessarily  a  public 
nuisance." 

A  public  nuisance  is  something  which  subjects  the  public  to  some 
degree  of  inconvenience  or  annoyance,  but  a  purpresture  may  exist 
without  putting  the  public  to  any  inconvenience  whatever. 

The  fencing  of  these  lands,  their  withdrawal  from  settlement  under 
the  homestead,  pre-emption,  and  desert  land  laws,  not  only  subjects  the 
public  to  some  degree  of  inconvenience  and  annoyance,  but  it  is  an 
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inclosare  of  that  wbich  belongs  to  or  ought  to  be  left  free  to  the  pablic, 
so  that  all  the  public  may  go  thereon  until  some  one  lawfully  segregates 
it  and  makes  it  his  own ;  and  if  it  can  be  decided  that  such  a  remedy 
as  injunction  does  not  lie  in  a  case  like  this,  then  not  only  might  these 
respondents  fence  up  such  large  tracts  of  land  as  are  meutioned  in  the 
bill  and  keep  them  fenced,  as  by  their  demurrer  is  admitted,  but  other 
citizens  singly  or  in  small  groups  might  do  likewise,  and  so  the  authority 
of  the  Government  might  be  set  at  naught,  and  the  rights  of  the  immi- 
grant and  the  citizen  coming  to  these  plains  to  take  up  small  i>ortion8 
of  land  under  the  laws  of  the  United  States  would  be  utterly  un- 
availing. 

The  learned  counsel  for  the  respondents  objects  that  the  fourth  clause 
of  the  bill,  while  alleging  that  the  respondents  have  intruded  and  en- 
croached upon  a  part  of  the  public  domain,  does  not  show  what  part 
of  the  public  domain  they  have  intruded  and  encroached  upon.  To 
this  it  may  be  sufficient  to  reply  that  the  map  filed  with  and  made  a 
part  of  the  bill  would  seem  to  point  oat  the  encroachment  and  intru- 
sion, but  lack  of  definiteness  in  this  respect  may  be  supplied  in  an 
amended  bill  by  describing  the  fencing  by  words,  showing  what  line  or 
lines  on  the  map  were  intended  to  point  out  the  fence  or  fences  com- 
l)lained  of. 

To  the  argument  of  the  learned  counsel  for  the  respondents  that  the 
act  of  so  encroaching  or  intruding  is  not  shown  to  be  in  any  manner 
wrongful  or  unlawful,  it  seems  only  necessary  to  say  that  the  words 
^^  iutrnsion"  and  <' encroachment''  of  themselves  mean  an  unlawful  going 
upon  the  rights  or  possession  of  another,  as  when  a  man  sets  his  fence 
beyond  his  line  {vide  Bouvier's  Law  Dictionary,  "Encroachment^), 

To  the  objection  that  the  United  States  is  only  entitled  to  the  same 
remedies  for  the  protection  of  its  property  as  an  individual,  we  think 
the  best  answer  is  to  be  found  in  the  words  of  Justice  Miller,  in  the 
case  of  the  United  States  v.  Duluth  (1  Dillon,  471) : 

If  the  allegations  of  this  bill  be  true,  we  have  no  doubt  of  the  right  of 
the  officers  of  the  Federal  Government  to  bring  this  suit  in  the  name  of 
the  United  States,  and  to  protect  her  rights,  and  we  deem  it  a  much 
more  appropriate  mode  of  doing  so  than  by  the  physical  force  of  tiie 
War  Department. 

Not  only  may  equitable  intervention  on  the  part  of  the  court  prevent 
this,  but  any  attempt  at  force  by  parties  thinking  themselves  entitled 
to  enter  on  these  lands  under  the  respective  land  laws  of  the  United 
States. 

To  the  suggestion  that  an  individual  could  not  maintain  a  suit  for  an 
injunction  on  a  bill  such  as  is  filed  in  this  case,  it  would  be  sufficient  to 
.say  that  no  individual  could  stand  in  relation  to  any  other  indi\idual8 
possibly  as  in  this  ciise,  unless  it  might  be  that  of  a  trustee  holding  for 
others ;  and  surely  it  would  not  be  denied  that  a  trustee  would  have 
the  right  to  resort  to  ^  court  of  equity  to  |>rotect^  the  lan^s  of  I4s  o^ffms 
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fpie  trust  from  sacli  intrusion  and  eucroaclitnent,  if  tliey  were  threatened 
or  being  persisted  in  by  many  parties,  rather  than  to  drive  such  cestuis 
(Jue  trusts  to  a  multiplicity  of  actions  on  the  law  side  of  the  court.  May 
not  the  United  States  under  their  liberal  land  law  system  be  deemed  as 
but  holding  these  lands  in  trust  for  those  who  under  their  laws  are  ulti- 
mately entitled  to  them,  and  so  not  only  may  not  the  United  States, 
but  ought  not  the  United  States,  to  protect  as  well  as  defend  these  lands 
for  those  ultimately  entitled  to  them  ? 

To  the  objection  that  injunction  will  not  lie  in  this  case  as  in  a  case  of 
purprcsture,  because  of  the  common  law  definition  of  purpresture,  the 
answer  is  to  be  found  in  the  decisions  in  which,  in  Wisconsin  and  else- 
where, it  is  held  that  a  prepresturo  (already  quoted)  is  any  intrusion  of 
public  right.  Any  intrusion  of  public  right,  while  not  probably  strictly 
a  purpresture,  is  in  the  nature  of  purpresture,  and  as  such  is  enjoinable. 

To  the  objection  that  irreparable  injury  must  be  shown  to  entitle  the 
court  to  jurisdiction,  we  think  we  may  only  repeat  the  words  of  the 
supreme  court  of  Wisconsin  (35  Wis.,  case  hereinbefore  quoted,  p.  552). 
<<  Such  an  inquiry  in  such  a  case  is  a  conclusion  of  fact  rather  than  a 
fact.    The  conscience  of  the  court  must  be  satisfied,  and  may  be  satis- 
fied with  or  without  averment.^    In  this  case  a  public  injury  is  appar- 
ent m  the  acts  charged  against  these  defendants  and  admitted  by  the 
demurrer,  in  that  eleven  even-numbered  sections,  a  part  of  the  public 
domain,  are  withdrawn  by  the  intrusions  and  encroachment  of  these 
defendants  from  settlement  under  the  land  laws  of  the  United  States. 
Leaving  out  of  view  the  timber-culture  laws,  this  intrusion  and  en- 
croachment may  deprive  eleven  persons  of  their  rights  to  reclaim  and 
settle  upon  this  land  if  it  be  simply  desert  land.    If  it  be  such  as  is 
open  to  the  homesteader,  forty-four  persons  may  be  deprived  of  their 
rights  under  the  laws  of  the  United  States,  and  if  pre-emptors  forty- 
four  persons  may  be  deprived.    The  character  of  the  land  is  not  shown 
in  the  averments  of  the  bill.    Surely  this  statement  is  sufBcieut  to  show 
the  great  public  injury,  the  wrongfulness  and  unlawfulness  of  the  in- 
closure  being  admitted  by  the  demurrer.    To  the  objection  that  injunc- 
tion will  not  lie  in  any  case  of  trespass  with  no  other  elements  in  the 
case  than  are  contained  in  the  amended  bill,  it  may  be  sufficient  to 
answer  that  this  bill  alleges  not  only  a  trespass  and  a  wrong,  but  a  con- 
tinuing wrong,  against  the  Grovemment  of  the  United  States  and  against 
such  of  its  citizens  as  may  be  entitled  to  this  land  under  the  home- 
stead, pre-emption,  or  desert  land  acts,  and  that  the  ouster  of  the  Gov- 
ernment is  not  only  a  mere  trespass,  which  is  an  unlawful  act  commit- 
ted by  violence  by  one  private  individual  against  another,  but  is  in  this 
case  an  act  of  disregard  and  of  unlawful  dispossession,  encroachment, 
and  intrusion  upon  the  lawful  power  and  authority  of  the  Government 
of  the  United  States,  this  additional  element  never  being  found  where 
one  individual  trespasses  upon  another  merely. 

The  learned  counsel  for  the  respondents  maintained  that  as  there  was 
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uo  right  of  common  to  the  citizens  of  the  pablic  domain;  the  United 
States  holds  such  public  domain  as  property  for  disposition,  and  no 
prerogative  remedy  is  given  it  to  protect  such  property,  citing  several 
authorities,  the  last  one  being  37  Wisconsin,  Attorney-General  v.  Eau 
Claire.  446,  447. 

The  learned  counsel  must  have  misconceived  that  reference.  What 
the  court  there  says  we  will  quote;  it  was  speaking  of  public  rivers : 

They  are  highways ;  they  are  in  charge  of  the  State,  and  the  State 
cannot  abdicate  its  charge  of  them.  That  charge  is  a  duty  to  the  Fed- 
eral Government  and  a  trust  for  the  whole  people ;  not  of  the  State  only, 
but  of  the  several  States.  An  unauthorized  encroachment  upon  any 
of  them  is  a  violation  of  the  duty  assumed  by  the  State  in  its  aggre- 
gate and  sovereign  character  to  keep  them  forever  open.  Every  such 
encroachment  is  a  purpresture  which  concerns  the  solemn  prerogatives 
of  the  State  and  the  prerogative  jurisdiction  of  this  court. 

Original  jurisdiction  of  such  cases  here  is  too  manifest  for  discussion. 

In  Wisconsin,  under  their  then  constitution,  the  supreme  court  had 
original  jurisdiction  in  cases  of  injunction,  it  is  proper  here  to  say. 

It  is  true  that  none  of  the  cases  cited  and  relied  on  in  this  opinion  are 
upon  questions  exactly  such  as  that  raised  in  the  argument  upon  the 
bill  and  demurrer  here. 

But  the  doctrines  enunciated  and  the  language  employed,  even  if  it 
be  conceded  that  they  are  in  every  case  mere  obiter  dicta^  which  is  not 
admitted,  yet  they  are  so  convincingly  persuasive  and  seem  to  the  court 
so  well  in  point  in  restraining  what  to  the  court  seems  to  be  so  great  a 
public  wrong,  that  with  becoming  diffidence,  and  yet  with  sufficient  con- 
fidence in  their  authority  by  persuasion,  the  court  adopts  them  and 
makes  them  applicable  to  the  case  at  bar. 

Uaving  answered  all  the  objections  of  the  counsel,  and  reached  con- 
clusions in  this  case  at  least  to  its  own  satisfaction,  the  court  proceeds 
now  to  say  that  upon  the  filing  of  an  amended  bill,  for  which  on  appli- 
cation leave  will  be  given,  and  if  an  amended  bill  when  so  filed  shall 
have  the  errors  hereinbefore  pointed  out  corrected,  and  shall  show  on 
its  face  that  the  United  States  district  attorney  for  Wyoming  acts  un- 
der the  direction  of  the  Attorney-General  of  the  United  States  in  bring- 
ing such  a  bill,  which  statement  this  bill  does  not  contain,  this  court 
will  hold  that  a  remedy  by  ii^unction  does  lie  in  such  a  case,  provided 
the  facts  are  such  as  are  admitted  by  the  demurrer  to  this  bill,  and  are 
averred  according  to  the  well-known  rules  of  equity  courts,  and  such 
bill  shall  be  otherwise  conformable  to  equity  and  the  statutes  of  Wyo- 
ming governing  equity  practice. 

The  demurrer  to  this  bill  must  be  sustained  for  the  defects  herein 
pointed  out 
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relative  to  hearings  ordered  upon  special  agents'  reports, 

Instructions. 

Department  of  the  Interior, 

General  Land  Office, 
Washingtofij  D.  C,  May  8,  1884. 

To  Registers  and  Receivers,  and  Special  Agents  General 
Land  Office:  " 

These  bearings  are  ordered  as  a  part  of  the  proceedings  upon  an  in- 
quiry instituted  by  the  Government  into  the  validity  of  alleged  fraudu- 
lent or  illegal  entries.  The  purpose  is  to  give  entrymen  full  opportunity 
to  be  heard  in  defense  of  their  claims. 

Hearings  will  be  set  at  as  early  a  day  as  possible  after  the  order  has 
been  received,  so  that  the  special  agent  who  examined  the  case  may  be 
present  and  while  witnesses  are  accessible. 

The  register  and  receiver  will  consult  with  the  special  agent  relative 
to  fixing  the  time  and  place  of  taking  testimony. 

Notice  of  hearings  will  be  given  by  the  register  and  receiver  by  regis- 
tered letter,  addressed  to  the  last  known  place  of  residence  of  the  party 
to  be  notified  ;  and,  where  his  residence  is  unknown,  to  the  post-office 
within  the  delivery  of  which  the  land  is  situated.  The  register  and  re- 
(Miiver  will  post  a  copy  of  the  notice  in  their  office  for  not  less  than  thirty 
days  prior  to  date  of  hearing.  Personal  service  of  notice  (which  may 
be  given  by  the  special  agent)  will  also  be  made  within  the  time  fixed 
for  hearing,  if  the  residence  of  claimant  is  known  or  can  be  ascertained. 
If  the  party  cannot  be  found,  the  notice  will  be  advertised  once  a  week 
for  four  weeks  in  a  paper  of  general  circulation  in  the  vicinity  of  the 
land. 

Proof  of  mailing,  iiosting,  and  service  of  notice  (or  publication)  must 
be  filed  with  the  papers  in  the  case.  When  personal  service  is  not  made, 
a  statement  by  the  register  and  receiver,  or  a  certificate  from  the  special 
agent,  or  the  affidavit  of  an  officer  or  other  person,  must  be  filed,  show- 
ing due  diligence  has  been  used  and  that  the  party  could  not  be  found. 

Special  agents  should  so  arrange  their  business  as  to  have  testimony 
taken  at  the  same  time  and  place  in  as  many  cases  as  practicable. 
They  must  be  present  at  hearings,  with  the  necessary  witnesses,  and 
their  testimony  and  the  testimony  of  witnesses  must  be  given  in  per- 
son, notwithstanding  their  written  reports  and  the  affidavits  previously 
obtained.  They  will  also  represent  the  Government  in  the  conduct  of 
cases  and  the  cross-examination  of  witnesses,  unless  they  have  the 
assistance  of  the  United  States  district  attorney  or  of  special  counsel. 
They  will  give  their  attention  to  those  hearings  and  to  due  preparation 
therefor,  to  the  exclusion  of  all  interfering  business. 

Special  agents  are  not  required  to  file  affidavits  for  continuances  or 
postponements,  nor  to  make  deposits  for  expenses. 
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Contiuuaiices  and  postponements  will  be  allowed  only  for  necessary 
cause,  and  in  no  case  for  the  purpose  of  vexation  or  delay. 

Special  agents  will  not  enter  into  stipulations  relative  to  taking  ten 
timony,  or  otherwise,  by  which  the  due  course  of  proceedings  will  be 
embarrassed  or  the  purpose  of  the  law  frustrated. 

The  expenses  of  service  of  notice  and  the  costs  of  taking  the  testimony 
of  witnesses  for  the  Government,  including  the  Government's  cross-ex- 
amination of  witnesses  for  the  claimant,  will  be  paid  by  receivers,  wlio 
will  estimate  specially  therefor,  referring  to  the  daie  and  initial  of  the 
letter  ordering  the  hearings. 

The  cost  of  reducing  testimony  to  writing,  payable  by  the  Govern- 
ment, will  be  the  actual  and  necessary  sums  paid  out  for  that  purpose, 
and  not  fees  of  local  officers.  Such  fees  will  not  be  charged  to  the  Gov- 
ernment. 

The  expenses  of  the  claimant,  including  the  pay  of  his  own  witnesses, 
the  costs  of  taking  their  testimony,  and  the  cost  of  his  cross-examination 
of  witnesses  for  the  Government,  must  be  paid  by  himself,  and  a  rea- 
sonable deposit  for  expenses  of  reducing  such  testimony  and  cross-exami- 
nations to  writing  may  be  required  by  the  officer  taking  the  testimony. 

Witnesses  for  the  Government,  other  than  the  special  agent  and  his 
assistants,  will  be  paid  by  the  receiver,  upon  the  approval  of  the  special 
agent,  and  receivers  will  estimate  therefor.  Special  agents  will  pay 
their  own  expenses  and  the  expenses  and  compensation  of  their  assist- 
ants, and  return  proper  accounts  and  vouchers. 

Upon  the  termination  of  a  hearing,  the  register  and  receiver  will  im- 
mediately transmit  the  record  of  the  proceedings,  with  their  joint  opinion 
thereon,  to  this  office. 

Claimants  will  be  allowed  the  usual  right  of  appeal,  and  in  absence 
of  appeal  or  in  default  of  appearance  will  be  concluded. 

N.  C.  MoFAELAND,  Commi^Honer. 

Ai)provod  May  9.  1884. 

H.  M.  TELLER,  8ecret4irff. 


m.— HOMESTEADERS. 
1.  TRESPASS  BY,  ON  ADJOINING  LANBS. 

inadvertence— a  mendment, 
William  O.  Perkins  et  al. 

A  homestead  claimaut,  who,  throagh  iguorance  of  the  lincsi  resides  and  cats  timber 
beyond  the  limits  of  his  entry ,  may  be  permitted  to  amend  his  entry  so  as  to 
inclnde  the  tract  he  has  been  residing  upon  and  improving,  and  will  not  be  re- 
garded as  guilty  of  trespass. 

Secretary  Teller  to  Commissioner  McFarlandy  February  9, 1884 

Sm :  I  am  in  receipt  of  your  letter  of  the  12tli  ultimo,  transmitting 
report,  dated  December  23, 1883,  from  Special  Agent  Kelsey,  in  rela- 
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tion  to  trespass  of  William  O.  Perkins  and  others  in  cutting  201  trees, 

amounting  to  174,207  feet,  board  measure,  from  the  E.  J  of  the  SE.  J  of 

S'ic.  19,  and  the  SW.  J  of  See.  20,  T.  1  K,  R.  9  W.,  Louisiana,  wherein 

you  recommend  civil  suit  against  the  parties  purchasing  the  timber. 

You  state  that  the  S.  J  of  the  SW.  J  of  Sec.  20  and  the  SE.  i  of  the 

SE.  J  of  Sec.  19,  comprising  the  principal  portion  of  the  land  trespassed 

upon,  are  embraced  in  the  homestead  entry  of  William  O.  Perkins,  made 

November  23,  1881.    Concerning  said  Perkins  the  agent  writes : 

I  consider  that  he  is  deserving  of  the  greatest  leniency  that  can  be 
I  shown  him.    He  states  that  at  the  time  he  cut  and  sold  the  timber  his 

family  were  in  destitute  circumstances,  and  the  sale  of  tlio  timber  was 
his  only  means  of  keeping  them  from  starvation. 

At  the  time  of  cutting,  and  in  fact  until  I  told  him  otherwise,  he 

thought  he  was  living  on  his  homestead.    True  he  cut  over  more  territory 

than  his  homestead  could  cover,  even  if  he  was  living  upon  it;  but  he 

states  that  he  was  entirely  ignorant  of  the  measurement  of  land,  and 

thought  he  was  confining  himself  to  his  homestead. 

I  conversed  with  his  neighbors  concerning  him,  and  am  convinced  that 

L  if  the  man  is  given  a  chance  he  will    •    •    •    make  a  good  citizen.  At  all 

'  events,  a  prosecution  would  result  in  no  good  to  the  Government  and 

I  in  great  harm  to  his  family. 

It  will  be  seen  that  this  case,  in  so  far  as  regards  the  fact  that  the 
alleged  trespasser  resided  beyond  the  limits  of  the  tract  entered  by  him 
as  a  homestead,  through  a  misunderstan4ing  on  his  part  of  the  limits 
of  the  land  actually  entered,  closely  resembles  that  of  the  two  home- 
steaders. Craft  and  Jones,  in  the  case  of  the  trespass  of  W.  H.  Craft, 
returned  by  me  to  you  on  the  21st  ultimo  j  and  T  have  the  same  direc- 
tions to  give  in  this  case  as  in  that,  to  wit,  that  you  will  direct  the 
I,  register  and  receiver  of  the  proper  land  office  to  instruct  Perkins  how 

to  amend  his  homestead  entry  in  such  manner  that  it  shall  describe 
i  and  include  the  tract  which  he  has  actually  been  residing  upon  and 

improving,  and  allow  him  the  same  credit  as  regards  residence  and 
cultivation  that  would  have  been  given  him  had  his  entry  been  cor- 
rectly described  originally. 

Such  amendment,  if  the  description  of  the  land  given  by  the  agent 
is  correct,  should  consist  in  the  exchange  of  the  most  easterly  or  the 
most  westerly  of  the  40-acre  tracts  included  in  his  present  entrj*  for  the 
40acre  tract  upon  which  he  now  resides ;  of  course,  he  cannot  be  al- 
lowed to  make  entry  of  an  entirely  new  tract,  returning  to  the  Govern- 
ment all  that  which  he  has  denuded  of  its  timber.  In  other  words, 
Perkins's  error  should  be  remedied  in  such  a  way  as  to  subject  the  Gov- 
ernment to  as  little  loss  as  possible. 

If  Perkins  is  thus  permitted  to  cure  his  error  in  the  matter  of  home- 
stead entry,  and  regarded  as  not  guilty  of  trespass,  inasmuch  as  the 
timber  was  cut  from  what  he  considered  to  be  and  the  most  of  which 
will  be  his  own  land,  it  would,  of  course,  be  inconsistent  to  hold  the 
purchasers  of  said  timber  liable  to  the  Government  for  its  value;  and 
proceedings  against  them  for  trespass  in  connection  with  this  case 
should  accordingly  be  dismissed. 


h 
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2.  TRESPASS  ON  CLAIM  OF  P.  HOUSER. 

POSSESSION'^BIGHT'-BEAfEDT. 

Homestead  claiiuanU  ninst  seek  remedy  in  the  local  courts  for  trespass  upon  their 

claims. 

Commissioner  McFarland  to  receiver ^  La  Crosse^  Wis.^  March  26, 1884. 

Sir  :  I  have  received  your  letter  of  the  7th  instant,  with  its  inclosure 
from  P.  Hoaser,  who  complains  of  depredations  by  certain  parties  upon 
his  additional  homestead  claim,  and  desires  to  know  if  there  is  any 
law  under  which  he  can  ^<  got  any  pay  for  the  wood  and  timber  that 
have  been  taken  ofO^ 

Mr.  Houser  being  in  possession  of  the  land  by  virtue  of  nearly  five 
years'  residence,  and  compliance  with  the  law  governing  his  original 
homestead  entry,  is  invested  with  the  exclusive  right  to  the  timber 
thereon,  and  should  seek  his  remedy  for  the  trespass  in  the  local  courts. 
You  will  so  advise  him. 

The  matter  of  depredations  which  Mr.  Houser  states  the  parties 
named  by  him  are  committing  upon  other  lands  in  his  neighborhood 
will  be  referred  to  Special  Agent  C.  S.  Martin  at  Wansau,  Wis. 


IV.— PRE-EMPTIOH. 
!•  TIMBER  ON-WHO  TO  PROTECT. 
2.  IF  FRAUDUIiE]STIiY  ENTERED. 

occupancy— good  faith—fraud, 
Mike  Kernan. 

So  long  as  the  land  is  occupied  in  good  faith  under  «(ie  pre-emption  laws  the  duty  of 
protecting  the  timber  does  not  belong  to  the  Qovemment. 

Trespass  upon  land  fraudulently  obtained,  and  held  simply  for  the  benefit  of  the  tim- 
ber, reqnires  the  attention  of  the  Depaftmont. 

Commissioner  McFarland  to  Be  Witt  0.  Alerander,  Long  PinCy  Nebr.^ 

June  21,  1884. 

Sib  :  Complaint  purporting  to  be  made  by  you,  without  date,  before 
J.  H.  Skinner,  J.  P.,  and  setting  forth  that  timber  trespass  had  been 
committed  by  one  Mike  Kernan  upon  K  J  of  SE.  J,  Sec.  32,  and  N.  } 
9W.  J,  Sec.  33,  T.  31,  R.  20  W.,  Nebraska,  located  by  you,  has  been  re- 
ceived  at  this  office.  You  "  pray  that  the  Government,  or  United 
States  Land  Commissioner,  prosecute  the  above  case,  and  thus  protect 
and  vindic<ate  the  rights  of  her  loyal  citizens,  and  her  power  to  protect 
the  same.'' 

You  are  advised  that  so  long  as  the  lauds  are  occupied  and  claimed 
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by  yon  in  good  faith  nnder  the  pre-emption  law,  the  dnty  of  protecting 
the  timber  does  not  devolve  upon  the  Government. 

The  cutting  and  removal  of  timber  from  homestead  or  pre-emption 
claims  fraudulently  obtained  and  held  simply  for  the  benefit  of  the  tim- 
ber, is  such  a  trespass  as  properly  requires  the  attention  of  this  oflfice. 


v.— SDRPLUS  OF  TIMBER  CUT  FOR  RAILROAD  COHSTRUCTIOV. 

PROHIBITWN-'EXPOET. 

W.  T.  Van  Noy  &  Co. 

Siir])ln8  or  refuse  timber  cut  for  railroad  construction  purposes  may  not  be  exported 

from  the  State  or  Territory  where  cut. 

Seci'etary  Teller  to  Commissioner  McFarlandy  June  21, 1883. 

Sir  :  I  have  received  yours  of  the  13th  instant,  transmitting  report  of 
Special  Timber  Agent  Tullis,  dated  the  29th  ultimo,  in  relation  to  the 
shipment  of  certain  timber  and  lumber  by  W.  T.  Van  K'oy  &  Co.,  from 
Beaver  Canon,  Idaho,  to  Salt  Lake  City,  Utah;  also  a  large  number  of 
affidavits  and  letters  bearing  upon  the  subject,  which  I  return  to  you 
herewith. 

The  (unsworn)  statement  and  petition  signed  by  Van  Noy  &  Co., 
David  Stoddard  &  Son,  Charles  Hall,  and  William  N.  Thomas,  is,  in 
substance,  that  they  are  agents  of  the  Union  Pacific  Railway  Company 
for  procuring  timber  for  the  construction  of  the  Utah  Northern  and  the 
Oregon  Short  Line  Eailroads;  that  after  supplying  the  roads  of  those 
railroads  they  find  that  they  have  lefb  upon  their  hands  a  surplus  of 
5,000,000  feet  of  timber  and  6,000,000  feet  of  lumber,  not  suited  to  the 
requirements  of  the  railroads — all  cut  from  mineral  lands  belonging  to 
the  United  States  in  the  vicinity  of  Beaver  Canon,  Idaho;  that  there 
is  no  ready  nor  easily  accessible  market  in  their  vicinity,  nor  indeed  in 
Idaho,  for  the  timber  and  lumber  in  question,  but  there  is  a  great  de- 
mand for  timber  and  lumber  of  that  kind  (red  pine)  in  Salt  Lake  City^, 
Utah;  that  they  accordingly  contracted  to  deliver  said  timber  and  lum-. 
ber  to  certain  parties  in  Utah,  and  in  fact  had  sent  about  250,000  feet, 
board  measure,  to  that  point,  when  they  were  informed  that  there  was 
^  a  departmental  prohibition  against  the  exportation  of  timber  or  lumber 

*  from  the  Territory  where  cut;  that  until  that  time  they  had  been  en- 

tirely unaware  of  any  8u<^h  prohibition ;  that,  being  anxious  to  fulfill 
the  law  and  the  departmental  regulations  in  every  respect,  they  now 
desire  special  permission  to  ship  the  remainder  of  the  before-mentioned 
6,000,000  feet  of  timber  and  6,000,000  feet  of  lumber  to  Salt  Lake  City; 
otherwise  the  buildings  now  in  progress  must  be  stopped,  the  parties 
with  whom  they  have  contracted,  a«  well  as  themselves,  will  suffer  loss 
and  hardship,  and  the  timber  already  cut  and  sawed  will  rot  on  the 
ground  for  lack  of  a  market. 
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Van  Noy  &  Co.  et  aZ.,  in  their  own  statement  and  petition,  do  not  for 
themselves  ask  more  than  this,  bat  their  attorneys  and  the  officers  of 
the  railroads  for  which  Van  Koy  &  Go.  et  al,  are  timber  agents,  argae 
in  behalf  of  a  removal  of  the  departmental  prohibition,  and  a  modifica- 
tion of  the  rule  forbidding  exportation,  not  only  in  relation  to  this 
timber  already  cat,  but  to  snch  as  they  may  cut  hereafter,  not  alone 
as  bearing  upon  this  case  of  Van  Noy  &  Co.  et  aL,  bat  as  "applying  to 
such  cases  as  this.''  So  that  practically  the  application  is  for  a  removal 
of  the  departmental  inhibition  in  all  cases  and  for  all  time. 

I  recognize  the  fact  that  it  is  x)ractical1y  impossible  for  an  agent  or 
contractor  who  is  furnishing  timber  to  any  considerable  extent  for  the 
construction  of  a  railroad  to  cat  timber  of  the  exact  size  desired  and  to 
the  precise  quantity  needed  and  no  more. 

Bat  the  catting  of  timber  and  lumber  to  the  amount  of  10,000,000 
feet  beyond  that  demanded  for  constrnctiou  purposes  can  scarcely  be 
accounted  for  ander  the  pretext  of  snch  unavoidable  surplusage  as 
claimed  by  the  statement  signed  by  Van  Noy  &  Go.  et  al. 

Their  attorneys  (Mei^srs.  Stayner  &  Simmons)  undoabtedly  set  forth 
the  fact  of  the  case  more  fully  and  clearly  when  they  write  to  you  (May 
28  last)  that  the  catting  of  timbers  for  the  railroad  by  the  parties  named 
was  tlie  opening  wedge  for  "  their  subsequent  traffic.  •  •  •  Of 
course  we  do  not  suppose  that  all  the  lumber  they  have  on  hand  is 
cLissed  as  exclusively  refuse  or  remnants ;  there  may  be  some  which 
has  has  been  cut  aside  from  this  class,  for  they  would  natarally,  in 
ignorance  of  the  rules,  extend  further." 

And  Mr.  F.  K  McGonnell  (in  his  letter  of  the  29th  instant  to  Mr.  Kim- 
ball, forwarded  to  this  Department),  writing  in  the  name  of  the  Union 
Pacific  Eailway  Company,  of  which  he  is  general  agent,  and  which 
owns  the  Utah  Northern  and  Oregon  Short  Line  Eailroads,  says:  <<  This 
matter  is  of  vital  importance  to  us.  We  are  just  building  up  a  large 
limber  traffic  on  the  Utah  and  Northern,"  &c. 

In  short,  the  general  tenor  of  the  numerous  documents  forwarded 
clearly  demonstrate  that  the  purpose  in  view  is  not  merely  to  enable  a 
saw-mill  firm  to  dispose  of  a  little  surplus  lamber  accidentally  left  upon 
their  hands,  but  a  deliberately  considered,  comprehensive  business  plan 
on  the  part  of  the  managers  of  the  railroads  to  '^  baild  up  a  large 
traffic  "  in  timber  belonging  to  the  Government.  Mr.  McGonnell  con- 
tinnes : 

We  are  just  building  up  a  large  lamber  traffic  on  the  Utah  and 
Northern,  and  along  comes  an  officer  from  the  Interior  Department  and 
says  these  parties  cannot  ship  out  of  the  Territory  in  which  the  lamber 
is  cut. 

There  seems  to  be  some  misapprehension  here.  The  Department 
does  not  propose  to  place  any  restriction  upon  the  railroad  transporting 
its  lumber  or  upon  any  lumber  owner  shipping  Im  luml>er  to  any  desired 
market.    But  it  cannot  consent  that  the  lumber  belonging  to  the  Oov- 
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eminent,  in  yet  eomx)aratively  unpopulated  ^listriets,  whiek  it  holds  in 
trust  for  the  benefit  of  the  few  actual  settlers  who  are  now  there,  and 
the  many  who  shall  make  their  homes  there  hereafter,  shall  be  sacri- 
ficed to  subserve  the  special  interest  of  any  private  organization  or 
corporation.  The  farmers  who  in  coming  years  may  wish  to  till  the 
soil  in  the  Beaver  Valley,  or  the  miners  who  may  prospect  for  ore  in 
the  adjacent  mineral  lands,  if  they  find  the  hill  sides  denuded,  by  Gov- 
ernment permission,  of  all  the  timber  that  once  covered  them,  will  not 
accept  as  an  adequate  excuse  that  its  removal  had  enabled  a  railroad 
running  through  that  section  **to  build  up  a  large  lumber  traffic.^' 
Van  Noy  &  Co.  et  al,  assert : 

We  desire  to  have  it  understood  that  in  all  this  proceeding,  we  were 
totally  ignorant  of  the  regulations  established  by  the  Department  of 
the  Interior  respecting  the  prohibition  of  shipments  from  one  State  or 
Territory  to  another.  And  it  was  not  until  we  had  already  sent  some 
few  car-loads  to  Salt  Lake  City  and  vicinity  (amounting  to  probably 
250,000  feet)  that  we  learned  (being  informed  by  the  Hon.  James  Tullis) 
that  it  was  a  violation  of  the  law  and  regulations  to  ship  our  lumber 
out  of  the  Territory  wherein  it  was  cut. 

But  I  find  on  file  in  this  Department,  under  date  of  ^November  29, 
1879,  a  letter  from  C.  B.  Fox,  at  that  time  register  of  the  United  States 
land  office  at  Oxford,  Idaho,  alleging  timber  trespass  against  W.  T. 
Van  Koy  &  Co.,  upon  non-mineral  public  lands  located  in  Pleasant 
Valley,  near  Beaver  Canon. 

Begister  Fox  reports  that  W.  T.  Van  Noy  had  cut,  sawed,  and  sold 
(aside  from  that  which  they  had  sold  and  which  had  been  used  in  the 
immediate  vicinity)  300,000  feet  of  lumber  for  purposes  of  speculation, 
to  be  transported  to  distant  markets ;  and  when  warned  to  desist,  Beg- 
ister Fox  adds,  Mr.  Van  Noy  was  "  openly  defiant  of  the  Department 
taking  any  action  against  him  in  the  premises." 

On  December  19,  1879,  this  Department  requested  the  Attorney  Gen- 
eral to  direct  an  investigation  of  the  case,  and  to  institute  suit,  both 
civil  and  criminal,  if  on  examination  it  should  be  deemed  for  the  in- 
terests of  the  Government. 

Whether  suits  were  instituted,  and,  if  so,  what  was  the  result,  is  not 
shown,  and  of  course  would  not  be  shown  by  the  recent  records  of  this 
Department. 

As  regards  the  general  request  for  a  modification  of  the  regulation 

prohibiting  the  exporting  of  timber  beyond  the  limits  of  a  Territory,  I 

therefore  concur  with  you  in  the  opinion  that — 

Such  modification  would  a£ford  the  people  of  Idaho,  and  of  other 
States  and  Territories  as  well,  occasion  to  justly  complain  of  the  send- 
ing out  of  their  Territory  any  of  the  timber  supply  that  is  no  more  than 
sufficient  for  their  own  needs  to  benefit  citizens  of  another  Territory 
who  are  not  without  timber  in  their  own  section  with  which  to  supply 
their  necessities,  and  for  the  profit  of  lumbermen  and  railroad  compa- 
nies intent  only  upon  financial  gain  and  speculation. 

Itt  regard  to  tUe  timbCT  already  cut  nud  awaiting  shipment,  you  aro 
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directed  to  instract  Special  Agent  Tullis  to  ascertain  its  value  where  it 
now  is,  the  distance  to  the  nearest  available  market,  the  valae  of  the 
timber  and  lamber  in  such  market,  and  promptly  report  the  same  to 
you,  together  with  any  and  all  other  facts  bearing  upon  matter  which 
will  aid  the  Department  in  deciding  what  action  will  subject  the  Gov- 
ernment to  the  least  loss  on  account  of  the  timber  thus  unlawfully  cut 
and  removed  from  the  public  lands.  You  will  also  direct  Agent  Tullis 
to  see  to  it,  in  the  mean  time,  that  no  more  timber  in  question  is  removed 
from  its  present  locality. 


aqent^mineral  ljndsstumpage  price. 

Ghahles  Hall. 

An  agent  employed  in  cutting  timber  for  railroad  construction  purposes  is  not  entitled 
to  the  surplus  or  refuse  quaQtity  cut  from  the  public  lands,  mineral  or  otherwiaey 
without  paying  stumpage  value  for  the  same. 

Commissioner  McFarland  to  Qeorge  W.  Strong^  special  timber  agenty  Boise 

City^  IdahOy  January  23, 1884. 

Sir  :  It  appears  from  your  report  of  the  28th  ultimo  that  Charles 
Hall,  of  Beaver  Canon,  Idaho,  is  the  duly  appointed  agent  of  the  Union 
Pacific,  Utah  and  Northern,  and  Oregon  Short  Line  Railroad  ComiKi- 
uies,  for  procuring  timber  from  the  public  lands  for  construction  pur- 
poses, pursuant  to  the  act  of  Congress  of  March  3, 1875  (18  Stats.,  482) ; 
that  in  cutting  timber  for  said  companies  he  has  necessarily  cut  a  large 
amount  of  surplus  timber  which  would  have  been  wasted  had  it  not 
been  sawed  into  lumber  suitable  for  domestic  purposes ;  that  this  timber 
was  cut  from  mineral  lands ;  that  there  is  no  market  practicable  for  said 
timber  or  lumber  unless  the  same  is  shipped  a  distance  of  175  miles 
into  Utah  Territory ;  and  that  Mr.  Hall  desires  permission  to  exi>ort 
the  timber  in  question  to  Utah  Territory. 

Mr.  Hall  in  procuring  this  timber  acted  solely  as  the  agent  of  the 
railroad  companies,  and  any  timber  cut  by  him  as  such  agent,  and  found 
to  be  unsuitable  for  the  construction  of  the  roads  is  the  property  of  tlie 
United  States. 

The  fact  that  the  lands  from  which  the  timber  was  taken  are  mineral 
lands  is  not  material,  for  a  railroad  company  has  no  greater  right  to  tako 
timber  for  construction  puri)oses  from  mineral  public  lands  than  from 
agricultural  public  lands.  This  timber  cannot  be  sold  by  the  railroad 
companies  to  be  used  for  building,  agricultural,  mining,  or  domestic 
purposes  under  the  act  of  Congress  approved  June  3, 1878  (20  Stat, 
88),  for  the  reason  that  it  is  provided  in  the  first  section  of  said  act  that 
its  provisions  shall  not  extend  to  railroad  corporations. 

Mr.  Hall  having  no  title  whatever  to  the  timber,  his  request  to  l)e 
permitted  to  export  the  same  need  not  be  considered.    You  are  directed 
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to  iDform  him  of  the  contents  of  this  letter,  and  to  advise  him  that 
should  he  desire  to  purchase  said  timber  an  offer  to  pay  a  reasonable 
stnmpage  value  therefor  will  be  considered. 

You  will  afford  him  any  proper  information  which  he  may  request  as 
to  the  form  in  which  such  offer  should  be  presented,  and,  should  he 
forward  it  through  you,  you  will  submit  therewith  your  own  report  as 
to  the  value  of  the  timber  which  he  may  desire  to  purchase. 


VI.— TIMBER  CUTTIHG. 
1.  BY  HOMESTiSADERS,  PBBBMPTORS,  AND  SQUATTBBS. 

cut  before  entry.— right  to  use. 
Wesley  Peocop. 

Afiei'  outry  by  another  party  a  foi-mer  occupaut  of  tbo  claiiu  has  no  right  to  the 
timber  cut  and  left  thereon . 

Commissioner  McFarland  to  Wesley  Protiropj  Mount  Adams,  ArJcans<is, 

April  25, 1883. 

Sir  :  In  reply  to  your  letter  of  the  2d  instant  you  are  informed  that 
no  former  occupant  of  the  land  held  by  you  under  homstead  entry  has 
the  right  to  make  use  of  the  riils  to  which  you  refer,  or  of  any  other 
timber  cut  upon  your  claim  before  you  had  entered  it. 

You  alone  are  permitted  to  use  the  timber  in  question,  applying  it  to 
fencing  or  other  needful  purposes  in  improving  or  cultivating  the  land. 

You  are  also  informed  that  land  embraced  in  a  homestesMl  entry  is 
property  of  the  Government  until  the  entry  has  been  perfected  in  com 
pliance  with  law. 


RESIDENCE— CULTIVATION— GOOD  FAITH. 

William  N.  B.  Aldebson. 

Timber  privileges  of  homesteaders  whose  entry  is  in  strictly  good  faith  not  restricted 
in  amonnt  of  timber. 

Secretary  Teller  to  Commissioner  MoFarlandy  November  15, 1883. 

Sib  :  I  have  received  yours  of  September  27  last,  transmitting  report 
of  Special  Agent  Warren,  of  August  28  last,  alleging  public-timber 
trespass  against  William  K.  B.  Alderson,  of  Eureka  Springs,  Ark. 
in  cutting  certain  cedar  posts  and  railroad  ties,  and  selling  the  same 
to  Joseph  Bobo,  the  Eureka  Springs  Bailroad  Company,  and  in  the 
open  market,  said  timber  having  been  cut  during  the  summer  and 
autumn i)f  1882  and  winter  of  1882-'83,  from  the  laud  embraced  in  his 
homestead  entry  dated  June  4,  1881. 

Alderson,  in  his  sworn  statement,  sets  forth  that  he  cut  the  timber 
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under  the  supposition  that  he  had  a  legal  right  to  do  so,  and  the  agent 
in  his  report  says:  ^^  I  am  of  the  opinion  that  Alderson  cut  the  timlx^r 
through  ignorance  of  the  law,  on  the  advice  of  others,  thinking  he  had 
the  right  to  do  so." 

On  being  informed  that  he  had  violated  the  law  Alderson  made  ap- 
plication for  commutation  of  his  homestead  entry,  depositing  the  money 
with  the  receiver  of  the  lund  office  at  Harrison,  Ark.,  for  that  puritosc 

The  special  agent,  visiting  the  place  in  March  and  April  last,  «ay8 : 
^^  Alderson  resides  thereon  with  his  family.  He  has  a  small  frame 
house  on  the  land,  worth  about  $75.  Has  about  five  or  six  acres  cleared 
and  planted  to  corn,  potatoes,  &c." 

You  recommend  that  Alderson  "be  permitted  to  settle''  the  case 
against  him  upon  payment  "  of  the  full  market  value  of  the  posts  dis- 
posed of  by  him  in  the  general  market,  amounting  to  the  sum  of  $54," 
that  Bobo  be  called  upon  to  pay  $102.90,  the  full  market  value  of  the 
posts  purchased  by  him,  and  that  suit  be  instituted  against  the  Eureka 
Springs  Railroad  Company  for  the  full  value  of  the  timber  purchased 
by  it,  $155.50. 

I  cannot  concur  in  your  recommendation. 

It  appears  that  Alderson  is  making  his  actual  home  upon  the  laud, 
and  has  cleared  and  cultivated  it  to  an  extent  which  sufficiently  mani- 
tests  his  good  faith. 

It  is  true,  the  circular  "  Instructions  to  special  agents  appointed  to 
prevent  timber  dex)redations  upon  Government  lands,"  on  page  0,  sec- 
tion 9,  says : 

In  clearing  for  cultivation,  should  there  be  a  surplus  of  timber  over 
what  is  needed  for  the  purposes  above  specified,  he  may  sell  or  dispose 
of  such  surplus  5  but  it  is  not  allowable  for  him  to  denude  the  land  of 
its  timber  for  the  purpose  of  sale  or  speculation  until  he  has  made  final 
proof  and  acquired  title. 

But  section  10,  immediately  following,  contains  this  reservation, 
which  clearly  applies  to  the  present  case : 

Where  the  facts  justify  ilie  conclusion  that  the  person  has  made  his  entry 
in  goodfaithy  and  is  cultivating  and  improving  the  land  with  the  pur- 
pose of  making  it  his  home,  the  agent  need  not  consider  it  his  duty  to 
report  every  violation  of  the  preceding  rule. 

You  will  therefore  direct  the  special  agent  to  suspend  further  pro- 
ceedings in  the  case ;  also,  that  he  inform  said  Alderson  of  that  fact, 
and  that  if  the  money  placed  by  him  in  the  hands  of  the  receiver  at 
Harrison  has  not  yet  been  turned  into  the  Treasury  the  same  is  at  his 
disposal,  and  he  is  at  liberty  to  commute  his  homestead  entry  or  wait 
until  five  years  from  date  of  entry  have  elapsed  and  obtain  his  p^^tent 
uiK)u  final  proof,  as  he  chooses. 
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un8urveyed  lands—beswence^good  faith. 

John  W.  Baibd. 

SottlerH  upon  unsnrveyed  land,  with  bona  fide  intent  of  residence  and  cultivation, 
and  taking;  the  land  under  settlement  laws,  when  sarveyedi  may  cut  and  sell  the 
timber  thereon. 

Secretary  Teller  to  Commissioner  McFarland^  Noveniber  27, 1883. 

Siii:  I  have  yours  of  the  3lst  ultimo,  inclosing  report  of  Special 

Agent  Wilcoxen  of  the  13th  ultimo,  alleging  trespass  against  John  W. 

Baird  in  cutting  and  removing  timber  from  certain  unsurveyed  lands 

in  Washington  Territory.    The  agent  states  that  Baird  is  a  "  squatter," 

and,  intending  to  make  the  claim  his  home,  supposed  that  he  had  a 

right  to  clear  off  and  sell  the  timber;  that — 

Baird  has  a  large  family,  among  the  children  being  two  grown  sons, 
who  seem  to  be  steady  hard  workers.  From  the  reputatio  i  of  the  boys 
for  work  and  character,  the  value  of  the  claim,  and  what  they  have 
done  since  squatting  there,  and  no  other  appearances,  I  am  of  the  opin- 
ion tliat  Baird  intends  to  *  *  *  make  this  his  home,  and  is  work- 
ing in  good  faith  to  that  end.  •  *  *  Have  cleared  about  5  acres ; 
built  one  house  16  by  40  feet,  and  another  under  way,  one  and  a  half 
stories,  22  by  30  feet,  to  be  occupied  as  a  family  residence. 

You  recommend — 

That  no  criminal  proceedings  be  entered  against  Baird,  but  that  the 
case  1)0  referred  to  the  honorable  Attorney-General,  with  the  request 
that  the  proper  measures  be  taken  to  secure  the  timber  in  question  and 
dispose  of  it  for  the  United  States. 

I  cannot  accede  to  your  request  that  the  Attorney-General  secure 
the  timber'  in  question,  and  dispose  of  it  for  the  benefit  of  the  United 
States. 

While  Baird  is  a  squatter,  he  is  rightfully  on  the  land  if  he  intends  to 
make  his  home  on  if,  and  take  it  under  the  settlement  laws  when  the  land  is 
surveyed^  and  he  is  allowed  to  do  so. 

If  he  has  taken  the  land  in  good  faith  he  is  the  owner  thereof  for  all 
practicable  purposes,  although  the  title  may  remain  in  the  Government. 

If  it  appears  that  he  has  cut  more  timber  than  he  was  compelled  to 
cut  to  clear  up  the  land  he  is  not  liable,  either  criminally  or  civilly,  for 
so  doing,  if  all  the  time  he  has  the  honest  puri>ose  of  ultimately  com- 
pleting his  title  under  the  laws  of  the  United  States  A  jury  satisfied 
of  that  fact  would  not,  properly  instructed  by  the  court,  find  him  guilty 
of  trespass. 

Whether  he  is,  or  is  not,  a  trespasser  does  not  depend  on  how  many 
trees  he  cuts,  but  on  the  bona  fide  character  of  his  settlement.  Baird 
was  justified  in  doing  whatever  clearing  was  necessary  to  put  in  a  crop, 
and  he  might  cut  and  sell  the  timber  to  aid  him  in  so  doing,  or  he 
might  sell  timber  to  support  his  family,  while  clearing  his  land  and 
i*aising  his  crop,  if  during  all  that  time  he  had  a  bona  fide  settlement 
o\>  the  laud ;  that  is,  if  he  intended  to  remain  on  the  land  and  make  it 
4531  L  o 52 
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hi8  owD,  and  was  not  making  Lis  settlement  an  excase  to  cut  off  the 
timber  with  the  ultimate  purpose  of  abandoning  his  claim.  If  he 
should  sell  all  the  timber,  and  do  little  or  no  clearing,  it  might  be  rea- 
sonably supposed  that  his  occupation  was  not  for  the  land,  but  to  secure 
the  timber,  and  it  then  might  be,  and  doubtless  would  be,  the  duty  of 
the  agent  to  report  the  case  to  the  Department. 

But  if  the  agent  is  satisfied  that  the  cutting  of  the  timber  is  not  the 
primary  object  of  going  on  to  the  land  he  should  not  report  the  case. 

If  a  settler  desires  to  make  a  home  on  the  public  land  he  has  the 
right  to  select  a  timber  lot  if  he  chooses,  and  if  he  does  select  a  timber 
lot  he  will  not  select  a  poor  one  if  he  is  wise;  the  timber  may  be  the 
real  inducement  for  him  to  make  the  selection  of  the  land,  but  if  be  goes 
on  the  land  with  the  intention  of  settlement  under  the  laws,  and  carries 
out  such  intention  by  conforming  to  the  provisions  of  the  statutes,  and 
completes  his  title,  he  is  not  a  trespasser. 

He  must  have  the  time  allowed  to  complete  his  title,  unless  from  his 
methods  the  special  agent  is  satisfied  he  is  not  there  bona  fide,  and  then, 
as  before  stated,  he  must  make  his  report  to  the  Department,  and  the 
question  of  his  good  faith  is  the  one  to  be  determined  in  the  first  instance 
by  the  Department,  and  perhaps  ultimately  in  the  courts,  and  when  that 
is  found  for  him  there  is  the  end  of  the  question.  In  this  case  there  ap- 
pears to  have  been  no  reason  to  doubt  the  good  faith  of  Baird,  and  he 
ought  not  to  have  been  annoyed  by  the  agent  after  the  agent  became 
satisfied  of  his  good  faith.  It  is  the  purpose  of  the  Department  to  pro- 
tect the  timber  on  the  public  land  from  spoliation,  not  simply  on  account 
of  its  financial  value,  but  because  thepreservation  of  the  timber  is  a  matter 
of  national  concern,  independent  of  its  financial  value;  but  in  so  doing 
there  should  be  great  care  exercised,  so  that  the  agencies  of  the  Grovern- 
ment  do  not  become  agencies  of  oppression  to  the  people,  and  this  will 
certainly  be  the  case  if  a  bona  fide  settler  on  the  public  land  cannot 
make  use  of  the  timber  on  his  land  until  such  a  time  as  he  shall  have 
secured  a  fee  simple  title  from  the  United  States. 

If,  as  suggested,  the  timber  cut  by  the  settler  is  taken  and  sold,  the 
money  covered  into  the  United  States  Treasury,  and  ultimately  the  set- 
tler establishes  the  bona  fides  of  his  settlement  by  continuing  the  re^ 
quired  time  and  securing  his  patent,  how  is  he  to  recover  the  money 
taken  from  him  by  the  seizure  of  his  timber?  It  is  better  that  the 
Government  occasionally  suffer  by  the  loss  of  timber  cut  on  pretended 
homesteads  and  preemption  claims  than  that  the  settler  should  be 
embarrassed  in  his  efforts  to  secure  the  benefits  of  the  liberal  laws 
passed  for  the  express  purpose  of  inducing  the  people  to  go  on  tlie 
public  lands  and  make  themselves  homes. 

Paragraphs  8  and  9  of  instructions  to  special  agents  of  the  General 
Land  Office  appointed  to  prevent  timber  depredations,  relating  to  tres- 
passes on  lands  covered  by  preemption  and  homestead  claims,  should 
be  revised  to  conform  with  the  views  herein  expressed. 
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ACTUAL  SETTLEMENT-^NOT  PRETEXT, 

Charles  A.  Lawrence. 

Timber  cuttiDg  allowed  a  hoiuesteader  or  pre-emptor  if  he  has  takeu  the  laud  for 
actual  settlemeut  and  residence,  and  not  as  a  mere  pretext  for  holding  it  while 
the  timber  is  being  removed. 

Commissioner  McFarland  to  0.  8.  Martin^  special  timber  agentj  WavsaUj 

Wis.j  December  7, 1883. 

Sir  .  In  the  matter  of  timber  catting  by  Charles  A.  Lawrence  upon 
his  homestead  claim,  yoa  are  advised  that,  inasmnch  as  you  found  the 
homesteader  had  with  his  family  established  a  residence  upon  the  land, 
and  had  made  legitimate  use  of  the  timber  in  support  of  his  improve- 
ments, report  in  the  case  was  unnecessary. 

Hereafter  you  will  make  no  report  of  timber  cutting  upon  homestead 
and  preemption  claims  unless  you  find  that  the  entry  itself  is  fraudulent, 
or  unless  it  is  established  conclusively  that  the  timber  was  not  cut  for 
clearing  the  land  or  other  legitimate  purposes. 

Where  you  find  no  settlement  or  improvement  of  the  land,  or  where  it 
appears  that  the  alleged  residence  is  not  the  actual  residence  of  the 
party  in  good  faith,  or  that  the  entry  was  made  for  the  benefit  of  another, 
or  by  a  person  not  qualified  to  make  the  entry,  or  that  it  is  but  a  mere 
pretext  for  holding  the  land  while  the  timber  is  being  taken  away,  you 
should  report  all  the  facts  which  sustain  such  conclusion. 

But  it  is  not  expedient  to  give  your  attention  to  alleged  trespasses 
by  settlers  unless  a  clear  and  important  case  is  presented,  nor  to  cases 
of  trivial  amount  and  value.  You  will  devote  your  energies  mainly  to 
investigating  the  operations  of  mill-men  and  other  large  trespassers. 


2.  BY  BATLROAD  ON  LAND  NOT  SELECTED. 

Northern  Pacific  Bailboad  Oompany  and  De  Graff  &  Co. 

In  the  matter  of  timber  cutting  on  lands  not  selected  at  date  of  trespass. 
The  indemnity  being  a  float,  attaching  to  no  land  until  selection,  the  railroad  had 
no  right  to  sell  the  timber  at  date  of  contract  with  De  Graff  &,  Co. 

Commissioner  McFarland  to  Secretary  Teller^  May  24, 1884. 

Sir  :  I  am  in  receipt  by  your  reference  of  March  28, 1884,  of  a  letter 
from  the  honorable  Attorney-General,  inclosing  copy  of  a  letter  from 
D.  B.  Searle,  esq.,  United  States  attorney,  Minnesota,  dated  Saint 
Paul,  March  24, 1884,  relative  to  a  suit  commenced  against  the  Northern 
Pacific  Railroad  Company  and  the  firm  of  De  Graff  &  Co.,  to  recover  the 
value  of  3,250,000  foet  of  lumber. 

This  action  was  brought  by  direction  of  the  Department  of  Justice 
at  the  request  of  this  Department,  based  upon  the  report  of  Special 
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Timber  Agent  Dodge,  alleging  trespass  by  said  parties  upon  certiiiu 
tracts  of  land  in  Sees.  9,  13,  and  15,  T.  140,  R.  33,  and  Sec.  7,  T.  140,  R. 
32,  Minnesota. 

The  land  lies  \vitliin  the  indemnity  limits  of  the  Northern  Pacific 
Railroad,  and  at  date  of  the  special  agent's  report  and  action  thereon 
by  this  office  had  not  been  selected  by  said  company. 

Prior  to  commencement  of  suit,  which  was  ordered  October  24,  18d3« 
the  railroad  company  did  select  the  tracts  under  the  indemnity  provis- 
ions  of  its  grant,  said  selections  having  been  made  October  17, 1883. 

Mr.  Searle  states  that  both  the  railroad  company  and  De  Graff  &  Co. 
will  admit  the  cutting  and  claim  that  the  railroad  company  was  enti- 
tled to  cut  the  timber  as  the  owner  of  the  land.  He  therefore  desires 
to  know  what  questions  of  law  are  sought  to  be  raised  in  the  case. 

I  have  the  honor  to  state  that  under  decisions  of  the  Supreme  Court 
and  of  this  Department,  holding  the  indemnity  privilege  a  float  and  at- 
taching to  no  land  until  actual  selection,  it  would  appear  that  the  rail- 
road company  had  no  right  to  sell  the  timber  at  date  of  contract  with 
De  Graff  &  Co.,  or  at  date  of  cutting. 

It  has  now  selected  the  land,  but  such  selection  to  become  effective 
on  title  needs  the  approval  of  this  Department.  It  is  not  practicable 
at  the  present  time  tx)  consider  these  selections.  If  they  should  be  ulti- 
mately approved  it  is  my  opinion  that  the  suit  for  trespass  should  be 
dismissed. 

I  therefore  respectfully  suggest  that  the  case  be  continued  to  await 
the  determination  of  this  Department  upon  said  selections. 


3.  WITHIN  RAIIiROAD  INDEMNITY  I4IMITS. 

NoETHEBN  Pacific  Railroad  Company. 

Until  lauds  witliiu  such  limits  are  selected  and  seloctioii  approved  the  company  have 
no  right  to  take  timber  therefrom,  except  for  construction  purposes. 

Acting   Oommissioner  Harrison  to  Don  A.  Dodge j  special  timber  ag^Uj 

Saint  Cloud,  Minn.,  May  26,  1883. 

Sib  :  Referring  to  your  communication  of  the  8th  instant,  iu  relation 
to  the  t<akiug  of  timber  from  indemnity  limits  by  the  Northern  Pacific 
Railroad  Company,  you  are  advised  that  until  lands  within  such  limits 
have  been  selected  by  the  comi)any,  and  the  selection  so  made  has  re 
ceived  the  approval  of  this  office,  said  company  have  no  right  to  enter 
thereon  and  take  timber,  further  than  so  much  as  they  may  require  for 
construction  purposes.  The  taking  therefore  of  timber  to  be  applied  to 
other  uses,  prior  to  the  time  indicated,  would  constitute  a  trespass  uiMm 
the  part  of  the  company. 

Since  you  state  you  arc  informed  said  company  make  a  practice  of 


DECISIONS   RELATING   TO   THE   PUBLIC    LANDS.  .821 

disposing  of  timber  witliin  the  limits  in  qnestion,  you  are  directed  to 
ascertain  tlie  particular  sections  of  land  thus  entered  upon,  and  re- 
pert  the  numbers  thereof  to  this  office;  upon  receipt  of  which  informa- 
tion you  will  be  advised  whether  or  not  the  same  have  l)een  selected  and 
approved. 


4.  ON  INDIAN  RESERVATION. 

Fond  du  Lac  Reservation. 

Timber  cannot  bo  lawfully  cut  from  selections  not  approved  by  the  Department ;  nor 
from  approved  selections,  except  to  improve  or  better  adapt  Uie  land  for  conven- 
ient occupation. 

Commissioner  McFarland  to  Don  A.  Dodge,  special  timber  arfent,  Duluth, 

Minn.,  May  8, 1883. 

Sir:  In  reply  to  your  inquiry  of  Marcli  31, 1883,  relative  to  the  cut- 
ting of  timber  for  sale  from  the  Fond  du  Lac  Indian  Reservation,  and 
the  right  to  purchase  such  timber,  I  have  to  advise  you  that  the  mat- 
ter was  referred  to  the  Commissioner  of  Indian  Affairs,  who  in  reply 
states  as  follows : 

The  Fond  du  Lac  Reservation  was  established  by  the  fourth  clause 
of  Article  2  of  the  treaty  with  the  Chippewas  of  September  30,  1854 
(10  Stat-  1110).    ♦    »    • 

The  third  article  of  the  treaty  provides  for  the  survey,  allotment, 
and  issue  of  patents  in  respect  of  the  reserved  tract.  By  act  of  Con- 
gress ai)proved  May  ?9, 1872  (17  Stat,  190),  the  Secretary  of  the  In- 
terior was  authorized  to  remove  the  Fond  du  Lac  band  (with  their  con- 
sent) from  the  tract  so  reserved  for  their  use,  and  to  locate  them  upon 
the  lauds  (Bad  River  Reserve)  set  apart  by  the  second  clause  of  Article 
2  of  the  treaty. above  referred  to,  the  lands  vacated  to  be  appraised 
and  sold  for  their  benefit. 

A  commission  to  appraise  the  lands  was  appointed  in  1873,  but  the 
Fond  du  Lac  Indians,  in  council,  denying  having  ever  given  any  intel- 
ligent assent  to  the  sale  of  their  reserve,  nothing  further  was  done  under 
the  act,  and  they  have  continued  to  reside  thereon  to  the  present  time. 

The  reservation  lands  have  been  surveyed  andsubdivided  into  quarter- 
sections,  but  no  allotments  have  hitherto  been  made,  the  Indians  not 
until  quite  recently  evincing  any  desire  for  title  in  severalty.  It  is  quit45 
clear  that  these  Indians  have  no  power  to  cut  timber  from  the  common 
lands  for  the  purposes  of  sale  alone. 

Under  the  George  Cook  decision  the  timber  may  indeed  be  rightfully 
severed  for  the  purpose  of  improving  the  land  or  the  better  adapting 
it  to  convenient  occupation,  and  when  rightfully  severed  there  is  no 
restriction  upon  its  sale,  but  this  Department  ha^  always  held  that  ap- 
proval of  the  selection  is  a  condition  precedent  to  any  such  action  on 
the  part  of  the  Indians. 

You  are  therefore  directed  to  investigate  and  report  upon  any  case 
coming  to  your  knowledge  of  tioiber  cutting  on  the  reservation  from  se- 
lections not  approved  by  the  Department,  and  of  timber  cut  from  ap- 
proved selectloQS  for  any  other  purpose  than  to  improve  or  better  adapt 
the  land  to  convenient  occupation. 
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5.    ON   MIIilTAliY   RESERVATION.-IiANDS   ABANDONKI>, 

Fort  Cameron  Reserve. 

Timljer  cutting  Dpon  abandoned  military  resorve  lands  not  restored  to  the  pnblic  do- 
main is  a  matter  witliin  the  jurisdiction  of  the  Department  of  the  Interior. 

Timber  cut  thereon  must  be  released  to  the  United  States,  and  unlawful  settlement 
on  such  lands  is  trespass. 

Commissioner  McFarland  to  James  Tullis^  special  timber  agents  Salt  LaJce 

City,  Utah,  September  27, 1883. 

Sir  :  Referring  to  your  reports  of  July  5  and  23  last,  in  relation  to 
certain  timber  unlawfully  cut  by  one  John  Taylor  within  the  Fort 
Cameron  military  reservation,  I  have  to  state  that  inquiry  has  been 
addressed  by  the  Department  to  the  Secretary  of  War  with  a  view  to 
ascertaining  the  action  deemed  proper  to  be  taken  by  the  War  Depart- 
ment respecting  the  said  timber  yet  remaining  upon  the  reservation. 

Reply  is  received  that  the  entire  question  of  the  present  timber 
deprecations  upon  the  above-mentioned  reservation  is  left  to  the  juris- 
diction of  this  Department,  and  that  the  military  authorities  will  be 
advised  accordingly. 

You  will  therefore  obtain  from  Mr.  Taylor  at  once  a  release  to  the 
Government  of  any  claim  which  he  may  lay  to  said  timber,  and  forward 
the  same  to  this  office  (see  Form  ITo.  9, page  35  of  Office  Circular,  dated 
June  1, 1883)  and  take  possession  of  the  timber. 

In  regard  to  the  matter  of  parties  trespassing  upon  said  reserve  by 
unlawfully  settling  thereon  or  cultivating  the  s<ame,  you  are  directed  to 
notify  all  such  offenders  that  since  they  are  on  laud  reserved  for  mili- 
tary purposes  not  yet  restored  to  the  public  domain,  they  are  guilty  of 
trespass,  and  must  at  once  abandon  the  same.  After  which  you  will 
report  to  this  office  full  particulars  in  each  case. 


Fort  Cameron  Abandoned  Reserve. 

Timber  upon  abandoned  military  reservations  to  be  protected  by  the  Interior  I>e- 
partment  in  like  manner  as  timber  upon  other  Government  lauds. 

Secretary  Teller  to  Commissioner  McFarland,  October  1, 1883. 

Sir:  Referring  to  the  letter  of  the  14th  ultimo  from  the  Secretary  of 
War  on  the  subject  of  timber  trespasses  upon  the  (abandoned)  Fort 
Cameron  military  reservation,  in  Utah,  which  letter  was  referred  to  you 
by  me  on  the  18th  ultimo,  I  have  received  yours  of  the  27th  ultimo  in  re- 
sponse thereto,  in  which  you  express  the  opinion  that  the  course  pro- 
posed by  the  Secretary  of  War,  to  wit,  "  after  the  buildings  on  such 
reservations  have  been  sold  or  otherwise  disposed  of  and  the  troops 
withdrawn,  to  transfer  the  reservation  to  the  temporary  custody  of  this 
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Department,  so  that  trespass  thereon  may  be  prevented,"  would  be  for 
the  interests  of  the  Government. 

My  own  view  is  that  this  Department  should  take  the  same  steps  to 
protect  the  timber  on  reservations  of  the  kind  described  as  on  the  public 
lands  of  the  United  States. 

There  is  no  appropriation  at  the  service  of  this  Department  for  the 
direct  puri>ose.of  caring  for  and  protecting  reservations  abandoned  by 
the  military ;  but  there  is  an  appropriation  for  the  protection  of  timber 
on  Government  lands,  and  there  is  every  reason  why  this  should  be 
made  applicable  to  the  protection  of  the  timber  on  abandoned  military 
reservations  and  for  the  investigation  of  trespasses  committed  thereon. 

You  are  therefore  directed  to  take  the  same  steps  to  protect  the 
timber  on  Fort  Cameron  military  reservation  and  such  other  military 
reservations  as  may  hereafter,  from  time  to  time,  be  reported  by  the 
War  Department  to  this,  as  having  been  abandoned  by  the  military, 
that  have  heretofore  been  taken  for  the  protection  of  the  timber  npon 
other  Government  lands. 

I  have  so  informed  the  Secretary  of  War. 


6.  ON  MINERAL.  AND  COAL  liANDS. 

PRIOR  TO  ACT  OF  JUNE  3,  1878. 

M.  W.  Bremen. 

Where  the  timber  cutting,  prior  to  the  act  of  June  3, 1878,  is  snch  as,  by  said  law^ 
would  be  lawful  if  done  after  that  date,  the  party  complained  of  wiH  not  be 
proceeded  against. 

Secretary  Teller  to  Commissioner  MoFarlandy  March  26, 1883. 

I  have  received  yours  of  the  1.7th  instant,  wherein  you  refer  to  the 
facts  that  there  have  been  presented  for  the  consideration  of  your  office 
several  cases  of  timber  cutting  upon  public  mineral  lands  in  New  Mexico, 
wherein  the  cutting  antedates  by  several  years  the  actof  June-^,  1878, 
authorizing  the  citizens  of  Colorado,  Nevada,  and  the  Territories  to  fell 
and  remove  timber  on  the  public  domain  for  mining  and  domestic  pur- 
lK>se8.  You  refer  specifically  to  the  case  of  M.  W.  Bremen,  who,  from 
February,  18G9,  until  sometime  in  the  year  187G,  cut  1,150,000  feet  of 
timber,  chiefly,  if  not  all,  from  mineral  lands  of  the  Cnited  States.  In 
March,  1882,  Bremen  made  a  proposition  to  settle  by  paying  at  the  rate 
of  $1  per  thousand  feet,  which  proposition  was  accepted  by  this  De- 
partment in  April,  1882.  In  May,  1882,  this  Department  made  a  ruling 
to  the  effect  that  under  the  act  of  June  .'5,.  1878,  miners  and  others  in- 
habiting mining  districts  have  the  riglit  to  cut  or  employ  others  to  cut 
timber  from  the  mineral  lands  of  the  United  States  for  domestic  uses. 
Mr.  Bremen  not  having  at  that  date  actually  paid  over  to  the  receiver 
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of  public  moneys  tiie  amount  wliich  he  bad  previously  offered,  now 
claims  that  said  ruling  releases  him  from  auy  obligation  to  do  so. 
Whereupon  yon,  directing  attention  to  the  fact  that  Bremen-s  alleged 
ti^espass  wiis  committed  prior  to  the  passage  of  the  act  of  Jane  3, 1878, 
and  that  said  act  does  not  provide  for  the  coudonement  of  any  acts  of 
timber  trespass  committed  prior  to  its  passage,  req uest  of  me  a  decision , 
whether  or  not  persons  committing  such  acts  prior  to  said  date  of  June 
3, 1878,  should  be  held  accountable  therefor,  or  whether  the  rulings 
contained  in  my  letter  of  May  25  last  should  be  applied  in  such  cases, 
and  no  further  action  taken. 

I  n  answer  to  this,  I  have  to  say  that  where  the  act  complained  of  is 
such  as,  by  the  act  of  1878,  w^ould  be  lawful  if  done  after  that  date,  I  see 
no  propriety  in  now  proceeding  against  the  party  for  recovery.  It  is 
for  you  to  ascertain,  through  the  register  and  receiver,  in  all  cases, 
whether  the  alleged  acts  are  in  violation  of  the  law  as  now  existing. 

lieferring  to  the  case  of  Mr.  Bremen,  you  say  that  the  timber  cut  by 
him  was  cut  "chiefly,  if  not  all,  from  mineral  lands  of  the  United  States." 
It  is  desirable  that  in  your  reports  the  question  as  to  whether  the 
land  from  which  timber  is  cut  is  mineral  or  non-mineral  should  be  clearly 
determined,  and  the  reports  made  with  proper  discrimination. 


act  of  june  3,  1878. 
San  Juan  Lumber  Company. 

Tho  evidence  presented  is  not  safficient  to  base  criminal  proceedings  upon.  The  prop- 
osition of  the  company's  agent  is  accepted.  The  act  of  Jane  3,  1878,  liberaUy 
construed  when  the  case  is  not  an  aggravated  trespass  and  the  timber  is  cot 
from  non-mineral  lands  for  same  parposes  as  are  specified  in  the  said  act  applica- 
ble to  mineral  lands. 

Secretary  Teller  to  Commissioner  McFarlandj  November  26,  1883. 

I  have  received  yours  of  the  19th  of  October  last,  inclosing^  report 
from  Special  Agent  Clark,  of  September  18  last,  relative  to  timber  tres- 
pass alleged  against  '<  The  San  Juan  Lumber  Company,"  transacting 
business  at  the  time  of  the  alleged  trespass  on  Lightner  Creek,  near 
Dnrango,  but  at  present  operating  near  Hermosa,  Colo. ;  also  propoai- 
lion  of  settlement  from  John  A.  Porter,  in  behalf  of  said  firm,  and  affi- 
davits of  several  parties  as  to  the  non-mineral  character  of  the  laml 
trespassed  upon. 

The  report  sets  forth  that  from  January  to  June,  1881,  tlie  company 
named  caused  to  be  cut  and  removed  (through  Elbridge  A.  Withee  and 
John  Carmicle,  contractors),  from  the  W.  J  of  the  N  W.  J,  and  the  W.  i 
of  tlie  SW.  4,  of  Sec.  19,  T.  35  K,  R.  9  W.,  514  pine  trees,  deriving 
therefrom  205,600  feet  of  lumber,  of  which  130,000  feet  were  used  in  the 
construction  of  the  *'  San  Juan  and  New  York  Smelting  Works,'^  at  or 
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n<\ar  Darango,  aud  the  rosiduc  wa^s  sold  to  citizens  of  said  town  for 
bniUling  purposes. 

Tbe  value  of  the  timber  is  estimated  to  be,  in  tbe  standing  tree,  $1.25 
per  thousand  feet,  board  measure ;  on  the  ground  where  cut,  $2.75 ;  at 
the  mill,  $0.75 ;  when  manufactured  into  lumber,  $11.75. 

The  sworn  statement  of  J.  A.  Porter,  the  agent  of  said  comx>any,  sets 
forth  that  a  number  of  persons  were  interested  in  the  project  of  erect- 
ing said  smelting  works;  a  large  amount  of  lumber  was  needed  for  their 
coDstmction,  without  delay,  hence  a  saw-mill  was  erected  to  manufsict- 
ure  it — the  most  of  the  owners  of  the  mill  being  stockholders  in  the 
smelting  works.  Nearly  all  the  timber  from  this  tract  was  used  by 
**  the  smelting  company ; "  but  after  their  works  were  completed,  the 
company  continued  to  do  some  sawing,  but  run  nx)on  logs  purchased 
from  parties  claiming  them,  for  which  we  paid  them  large  sums  of 
money.    The  agent  says : 

Sanford,  an  employ^  of  the  company,  and  Withee,  one  of  the  con- 
tractors, pre-empted  the  ground.  Mr.  Porter,  the  agent  of  the  lumber 
company,  informs  me  that  they  supposed  their  pre-emptions  gave  con- 
trol of  the  timber.  •  *  •  By  request  of  the  agent  of  the  San  Juan 
Lumber  Company  I  state  that  they  presumed  that  the  lumber  used  in 
the  erecting  of  the  smelting  works  would  not  have  to  be  paid  for;  they 
thought  it  exempt  under  the  mineral  clause. 

The  agent  of  said  San  Juan  Lumber  Company,  in  their  interest,  in 
order  to  make  satisfactory  settlement  and  avoid  litigation,  offers  to  pay 
in  settlement  $1.25  per  thousand  for  the  full  amount  of  205,600  feet  of 
lumber  sawed  by  them,  amounting  to  $257. 

You  recommend  that,  '^  as  the  trespass  api)ears  from  the  statements 
presented  to  be  a  knowing  and  willful  one,  •  •  •  said  proposition 
be  rejected,  and  •  •  •  criminal  and  civil  suits  instituted  against 
the  San  Juan  Lumber  Company ;  criminal  suit  for  the  act  of  trespass, 
and  civil  suit  for  the  full  value  of  the  timber  in  its  manufactured  state, 
to  wit,    •    •    *    $2,415.80." 

This  recommendation  is  of  course  baaed  upon  the  theory  that  the 
operations  of  the  San  Juan  Lumber  Company  were  a  violation  of  the 
provisions  of  the  act  of  June  3, 1878.  Unquestionably,  construing  the 
law  in  its  most  narrow,  literal,  and  technical  sense,  they  were;  for  that 
act  authorizes  and  x)ermits  the  felling  and  removal,  for  certain  pur- 
poses, of  timber  "  growing  or  being  on  the  public  lands,  said  lands  be- 
ing mineral;"  and  the  lands  from  which  the  San  Juan  Lumber  Com- 
pany cut  its  timber  were  not  mineral  lands.  Nevertheless,  it  seems  to 
me  that  there  was  no  violation  of  the  intent  and  spirit  of  the  law. 
While  the  title  of  an  act  cannot  of  course  override  its  text,  it  may  give 
an  insight  into  its  purpose  and  intended  scope ;  and  it  is  worthy  of  no- 
tice that  the  title  of  the  act  of  June  3, 1878,  is  not  ^'An  act  authorizing 
citizens  ♦  •  *  to  fell  and  remove  timber  from  mineral  /aw<fo,"  but 
^^  to  fell  and  remove  timber  from  the  pttblic  domain,  for  mining  and  do 
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ineatic  purposes."  This  seems  to  be,  according  to  tlie  papers  trans- 
mitted  by  you,  precisely  what  was  done  by  the  San  Juan  Lumber  (3om- 
pany.  If  the  timber  was  not  cut  in  the  exact  locality  demanded  by  the 
law,  it  was  used  for  the  precise  purpose  specified  in  the  law,  to  wit, 
"  for  building^    •    •    •    miningj  or  other  domestic  purposes.'^ 

The  Government  has  suffered  no  damage  except  what  results  from  the 
loss  of  the  timber.  The  price  per  thousand  ($1.25)  is  the  price  of  an 
acre  of  land.  The  trespass  not  having  been  willful,  I  think  that  the 
Government  should  receive  no  more  than  the  value  of  the  trees,  which 
measures  the  damage  suffered.  It  is  possible  that  the  Government 
might  recover  more,  but  it  is  doubtful  whether  the  net  result  would  be 
equal  to  the  amount  offered ;  and  a  prosecution  of  this  character  is  in 
no  wise  calculated  to  secure  the  assistance  of  the  people  in  protecting 
the  timber  on  the  public  land.  The  timber  cut  was  in  a  mineral  dis- 
trict, the  lumber  was  needed  to  build  a  new  town  in  a  section  of  country 
that  had  theretofore  been  sparsely  settled,  and  to  build  smelting  works 
for  the  reduction  of  the  mineral  in  neighboring  mountains.  Its  use  was 
very  beneficial  to  the  people,  and  such  is  the  perversity  of  human  nature 
that  an  act  that  is  calculated  in  its  ultimate  results  to  benefit  a  whole 
community,  as  well  as  individual  members  thereof,  appjears  to  such  a 
community  to  be  without  guilt,  even  if  it  is  in  violation  of  a  statute. 
The  community  in  which  these  trespasses  are  committed  will  never 
cease  to  believe  that  the  timber  on  the  public  land  used  to  build  cities 
and  towns,  school-houses,  churches,  and  public  hospitd^ls  is  properly 
used,  and  that  the  Government  ought  not  to  exact  of  the  people  who 
thus  use  it  more  than  its  value,  and  any  attempt  on  the  part  of  the 
Government  to  compel  the  manufacturer  of  lumber  for  domestic  use  to 
pay  to  the  Government  all  that  is  realized  from  the  sale,  thus  making 
it  a  source  of  profit  to  the  Government,  is  calculated  to  bring  the  law 
into  disrepute,  and  make  its  execution  difficult,  if  not  impossible.  The 
money  so  collected  is  a  tax  on  the  industries  of  the  country,  and  while 
the  Government  has  the  right  to  prohibit  trespass  on  the  public  lauds, 
and  to  be  made  whole  for  all  damages  sustained,  it  is  not  wise  or  just 
to  demand,  unless  it  is  in  cases  of  an  aggravated  trespass.  This  does 
not  appear  to  have  been  a  willful  trespass,  if  Mr.  Porter  is  to  be  be- 
lieved. Under  such  circumstances  I  do  not  think  the  ends  of  justioe 
would  be  subserved  by  instituting  criminal  prosecution,  or  by  inflicting 
the  most  severe  and  rigorous  punishment  permissible  under  the  statute 
upon  men  for  acts  which  they,  not  being  profoundly  versed  in  all  the 
technicalities  of  the  law,  believed  to  be  l^al  and  legitimate,  sod  vbich 
aided  in  the  building  of  the  cities,  the  development  of  the  mines,  and 
the  convenience  and  comfort  of  the  settlers  in  those  frontier  regions. 

I  am  therefore  of  the  opinion  that  the  proposition  of  Mr.  Porter 
should  be  accepted,  and  you  will  direct  the  acceptance  of  the  same  and 
discontinue  further  proceedings  in  the  matter. 
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n.  M.  Geegg. 

Where  coal  saitable  for  fuel  exists  in  the  neighborhood,  timber  needed  for  nse  in  the 
mines  near  by  should  not  be  cnt  from  the  pnblio  land  as  an  article  of  fnel. 

Commissioner  McFarland  to  H,  M.  Oregg^  Lead  Oity^  Dak.^  July  18, 1883. 

It  has  been  charged  that  the  company  yon  represent  prosecute  their 
operations  of  timber  cutting  with  no  apparent  limit,  having  constructed 
the  railroad  known  as  the  Black  Hills  and  Fort  Pierre,  for  the  purpose 
of  denuding  of  timber  remote  localities,  which  portions  of  country  in 
some  instances  contain  mines  as  valuable  as  those  yon  arc  working. 

It  has  been  stated  to  the  Department  that  there  are  large  deposits  of 
coal  in  the  vicinity  of  your  mines  that  could  be  utilized  for  fuel  purposes, 
and  thus,  in  a  great  measure,  render  it  unnecessary  to  cut  and  use  so 
great  a  quantity  of  timber  as  is  now  denuded  in  the  working  of  your 
mines. 

If  the  statements  relative  to  the  coal  deposits  are  true,  this  office 
would  feel  called  upon  to  interfere,  and  require  that  no  further  use 
should  be  made  of  the  public  timber  as  an  article  of  fuel  by  your  com- 
pany. 


MINING  AND  DOMESTIC  PURPOSES, 

Coal  lands  are  not  mineral  lands  within  the  meaning  of  the  act  of  Jnne  3^  1878,  an- 
thorizing  the  felling  of  timber  upon  lands  in  Colorado,  Nevada,  and  the  Terri- 
tories for  mining  and  domestic  purposes. 

Commissioner  McFarland  to  John  !rrtuinj  special  timber  agents  Trinidad^ 

Colo.,  January  25, 1884. 

SiB :  I  am  in  receipt,  by  reference  from  the  Secretary  of  the  Interior, 
of  your  letter  of  the  5th  instant,  in  which  you  state  that  timber  is  being 
cut  from  the  Government  land  in  Burr  and  other  canons  in  Las  Animas 
County,  Colorado,  and  sawed  into  lumber  for  use  in  the  vicinity,  and 
ask  if  the  fact  of  the  land  being  coal  would  give  the  citizens  the  right 
to  cut  the  timber  thereon  for  mining  and  domestic  purposes. 

In  reply  I  have  to  answer  your  inquiry  in  the  negative.  The  act  of 
June  3, 1878,  authorizing  citizens  of  Colorado,  Nevada,  &c.,  to  fell  and 
remove  timber  on  the  public  domain  for  mining  and  domestic  purposes, 
applies  to  such  mineral  lands  as  are  ^'not  subject  to  entry  under  existing 
laws  of  the  United  States,  except  for  mineral  entry  in  either  of  said 
States.'^  •  •  ♦  While  coal  lands  are,  in  the  general  sense  of  the 
words,  mineral  lands,  yet  they  have  never  been  held  subject  to  entry 
under  the  mining  laws,  but  have  always,  since  a  date  long  prior  to  the 
passage  of  the  mining  act  of  18GG,  been  disposed  of  under  special 
statutes  at  private  cash  entry.  Said  entries  are  not  mineral  entries  and 
have  never  been  so  designated  in  this  office. 
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rt  will  bo  observed  that  the  act  referred  to  is  restricted  in  ils  opera- 
tions to  lands  subject  to  entry  nndcr  the  mining  laws,  and  that  it  is  the 
character  of  the  entry  by  which  they  may  be  appropriated,  and  not  the 
character  of  the  lands  themselves  that  determine  the  question  as  to 
whether  limber  may  be  cut  therefrom  under  the  provisions  of  said  act 
for  mining  and  domestic  purposes. 


OSBOBN  BBOTHEBS. 

Secretary  Teller  to  Commissioner  McFarland^  June  25,  1884. 

I  am  in  receipt  of  j-our  letters  of  May  14  and  June  12, 1884,  with  the 
papers  therein  enumerated,  relating  to  the  timber-trespass  case  of  Os- 
born  Brothers,  of  Trinidad,  Colo. 

The  trespass  consisted  in  the  cutting  and  removal,  between  October 
1, 1882,  and  January  31,  1884,  of  766  pine  trees,  producing  210,000  feet, 
board  measure,  of  lumber,  from  certain  described  non-minenil  lauds  in 
Colorado  belonging  to  the  TJuited  States.  The  Osborn  Brothers  admit 
the  cutting,  but  disclaim  willful  violation  of  law  in  so  doing,  having  been 
informed  that  the  lauds  in  question  were  embraced  in  a  coal  area,  and 
were  thus  open  to  the  procurement  of  timber  for  domestic  purposes.  In 
view  of  the  facts  set  forth,  I  concur  in  the  recommendation  contained 
in  your  letter  of  the  14tb  instant,  to  wit,  that  the  proposition  tendered 
by  the  Osborn  Brothers — to  pay  stumpage  at  the  rate  of  75  cents  per 
thousand  feet  for  the  210,000  feet  of  timber  cut  by  them,  making  a  total 
of  $157.50 — ^be  accepted.  You  will  notify  the  special  agent  and  the 
proper  receiver  of  public  moneys  accordingly. 


7.  ON  UKSUBVEYED  liANBS. 

Montana  Impboyement  Company. 

Tlioiigh  the  odd  and  even  sections  cannot  be  determined  until  snrvoy,  the  ]>owor  to 

protect  the  timber  thereon  resides  somewhere. 
The  grantee,  the  railroad  company,  cannot  exert  snch  power  until  the  land  ismirvoyed 

and  the  ochl  section  set  over  to  the  railroad  comjuiny. 
It  must  nntii  then  remain  in  the  hands  of  the  grantor,  the  Government. 

Commissioner  McFarland  to  William  F,  Prosser^  special  timber  agentj 

TaJcimaj  Wash.,  November  6,  1883. 

Sir  :  I  have  received  your  letter  of  the  17tb  ultimo,  calling  attention 
to  the  timber  operations  of  the  Montana  Improvement  Company  uiKjn 
nnsurveyed  Government  lauds  in  Montana  and  Northern  Idaho,  within 
the  granted  limits  of  the  Northern  Pacific  Railrosid,  between  Spokane 
Falls  and  Missoula,  and  around  the  shores  of  Pend  d'Oreille  Lake ;  also 
calling  attention  to  reports  previously  submitted  by  you  touching  the 


DECISIONS   EELATING   TO   THE   PUBLIC    LANDS.  829 

operations  of  some  of  the  timber  contractors  for  the  Northern  Pacific 
llailroad  Company  in  the  same  regrion. 

With  reference  to  trespass  upon  nnsurveyed  lands  within  granted  rail- 
road limits,  you  are  advised  that  the  Department  holds  that,  although 
from  the  fact  that  the  lands  have  not  yet  been  surveyed  it  cannot  be 
definitely  determined  whether  the  trespass  is  upon  odd  or  even  sections, 
still,  until  the  land  shall  have  been  surveyed  and  the  odd  sections  set 
over  to  the  railroad  company,  it  is  undoubtedly  the  duty  of  the  Govern- 
ment to  protect  the  timber  thereon. 

It  is  believed  that  the  law  could  not  but  intend  that  the  power  to 
protect  from  trespass  the  timber  upon  lands  thus  situated  must  reside 
somewhere ;  and  as  the  grantee,  the  railroad  company,  cannot  exert 
tiuch  power  until  the  land  is  surveyed  and  the  odd  sections  set  over  to 
the  railroad,  it  must  remain  until  then  in  the  hands  of  the  grantor,  the 
Government.    •    •    • 

You  are  therefore  requested  to  visit  the  locality  of  trespass,  and  thor- 
oughly investigate  the  transactions  referred  to  in  order  that  you  may 
be  enabled  to  submit  the  actual  facts  to  this  office,  and  thereby  afibrd 
the  Government  some  definite  basis  upon  which  to  proceed  in  protect- 
ing its  interests  and  the  rights  of  the  settlers  upon  the  public  lands,  if 
it  should  prove  from  your  investigation  that  those  interests  and  rights 
are  being  molested  as  alleged  in  your  letters. 


VII.— TIMBEB  TRESPASS. 
1.  CONBONATION. 

ENTRY—PAYMENT— ACT  OF  JUNE  15, 1880. 

CoE  AND  Cartel. 

The  act  of  Juuo  15,  1880,  allowed  persons  who  had  committed  trcBjiasses  upon  the 
public  lands  prior  to  March  1,  1679,  to  secure  themselves  agaiust  criminal  and 
civil  proHOCutions  by  purchasing  the  land  at  the  Government  price ;  and  where 
parties  had  compromised  civil  suits  for  trespass,  but  were  criminally  liable,  they 
had  the  right  to  secure  immunity  by  buying  the  laud  from  the  United  States. 

Secretary  Teller  to  Commissioiier  McFarlandj  February  23, 1883. 

Sib  :  I  have  considered  the  appeal  of  Coe  and  Carter  from  your  de- 
cision of  April  15,  1882,  rejecting  their  application  to  purchase,  under 
the  first  section  of  the  act  of  June  15, 1880,  the  S.  J  of  SW.  J  of  Sec.  18; 
the  K  i  of  FE,  i,  the  K.  i  of  N  W.  J,  and  the  SE.  J  of  the  N  W.  i  of  Sec. 
19,  T.  11  K,  R.  76  W.,  and  the  SE.  J  of  Sec.  13,  T.  11  N.,  K  75  W., 
Denver,  Colo. 

This  section  provides : 

That  when  any  lands  of  the  United  States  shall  have  been  entered 
and  the  Government  price  paid  therefor  in  full,  no  criminal  suit  or  pro- 
ceeding by  or  in  the  name  of  the  United  States  shall  thereafter  be  had 
or  farther  maintained  for  or  on  account  of  any  trespasses  upon  or  ma- 
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terial  taken  from  the  said  lands  of  the  United  States  in  the  ordmary 
clearing  of  the  land,  in  working  a  mining  claim,  or  for  agricultural  or 
domestic  purposes,  or  for  maintaining  improvements  uiK)n  the  landof  any 
bona  fide  settler,  or  for  or  on  account  of  any  timber  taken  or  used  with- 
out fraud  or  collusion  by  any  person  who  in  good  faith  paid  the  officers 
or  agents  of  the  United  States  for  the  same,  or  for  or  on  account  of  any 
alleged  conspiracy  in  relation  thereto :  Provided^  That  the  provisioirs 
of  this  section  shall  apply  only  to  trespasses  and  acts  done  or  committed, 
and  conspiracies  entered  into  prior  to  March  1,  1879 :  And  provided 
further^  That  defendants  in  such  suits  or  proceedings  shall  exhibit  to 
the  proper  courts  or  officer  the  evidence  of  such  entry  and  payment, 
and  shall  pay  all  costs  accrued  up  to  the  time  of  such  entry. 

Section  4  provides  that  the  act  shall  not  apply  to  any  of  the  mineral 
lands  of  the  United  States,  and  that  no  person  who  shall  be  prosecuted 
for  or  proceeded  against  on  account  of  any  trespass  committed  or  ma- 
terial taken  from  any  of  the  public  lands  after  March  1, 1879,  shall  be 
entitled  to  the  benefit  thereof. 

This  statute  contemplates  that  persons  who  committed  trespasses  on 
the  public  lands — ^not  mineral — ^prior  to  March  1, 1879,  may  secure  them- 
selves against  criminal  or  civil  proceedings  therefor  by  purchase  of 
such  lands  at  the  Government  price. 

It  appears  that  prior  to  March  1,  1879,  the  applicants  unlawfully  cut 
timber  on  the  tract  applied  for;  that'civU  suits  werecommenced  against 
them  for  such  trespass ;  that  they  offered  a  certain  sum  of  money  in 
satisfaction  thereof,  which  was  accepted  by  this  Department ;  that  the 
agreed  price  was  paid  in  April,  1880,  and  the  suits  were  withdrawn. 
Thereafter  the  Government  had  no  further  claim  upon  them  under  civf/ 
proceedings,  and  were  this  the  only  question  the  applicants  would 
have  no  right  under  that  act.  ]^ot  so,  however,  as  respects  a  criminal 
•  prosecution  for  their  acts.  Section  1046,  £ev.  Stat.,  and  the  act  of 
April  3, 1870  (19  Stat.,  32),  provide  that  no  person  shall  be  prosecated, 
tried,  or  punished  for  any  offense — not  capital — except  for  crime  arising 
under  the  revenue  or  slave-trade  laws,  unless  the  indictment  is  found 
or  the  information  is  instituted  within  three  years  next  after  such  offense 
shall  have  been  committed. 

These  trespasses  were  committed  in  1876  and  1877 ;  but,  although 
their  precise  date  does  not  appear,  it  is  reasonable  to  suppose,  in  \iew 
of  the  allegations  of  the  applicants,  that  some  of  them  wer  ^  committed 
within  three  years  prior  to  November  9, 1880,  the  date  of  the  applica- 
tion, and  hence  that  on  that  date  they  were  not  exempt  from  criminal 
proceedings,  and  were  then  authorized  to  enter  the  tracts,  in  order  to 
secure  immunity  therefrom. 

Although  the  three  years'  limitation  for  commencement  of  criminal 
proceedings  has  now  elapsed,  the  question  must  be  considered  as  of  the 
date  of  their  application,  and  their  right  determined  accordingly. 

I  think  the  applicants  were  subject  to  criminal  prosecution  at  that 
date,  and  were  then  authorized  to  enter  the  tracts  applied  for ;  and 
therefore  reverse  your  decision,  and  allow  the  entry. 
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ACT  OF  JUNE  15,  1880. 

N.  P.  Dillon. 

Trespass  prior,  to  March  1,  1879,  npou  unaurveyed  iaudiinay  be  coudouod  iiudcract  of 
June  15,  1880,  after  the  land  shall  have  been  surveyed,  if  not  under  act  of  June 
3,  1878,  applicable  to  timber  lands  only. 

Secretary  Teller  to  Commissioner  McFarlandj  November  13,  1883. 

Sm :  I  have  received  yours  of  tlie  25th  of  July  last,  iuclosiog  report 
dated  June  13tli  last,  from  Darwin  J.  Ohadwick,  a  special  agent  of  this 
Department,  alleging  timber  trespass  by  N.  P.  Dillon,  of  Cramer,  Cal., 
upon  certain  described  public  lands  in  that  State ;  also  the  afiSdavit  of 
P.  M.  Narboe,  that  the  land  in  question  is  non-mineral  in  character; 
Agent  Ghadwick's  statement  to  the  same  effect,  and  Dillon's  sworn 
statement  and  proposition  of  settlement,  dated  June  4, 1883. 

The  agent  reports  that  during  the  years  from  1870  to  1878  the  said 
Dillon  cut,  or  caused  to  be  cut,  from  (then)  unsurveyed  public  lands 
near  the  headwaters  of  the  north  branch  of  the  Tule  Eiver,  about  45 
miles  east  of  Yisalia,  Cal.,  about  1,000,000  feet,  board  measure,  of  pine 
and  redwood  timber,  which  was  manufactured  into  lumber  at  a  mill  in 
that  vicinity  owned  and  operated  by  him. 

He  states  that-— 

Mr.  Dillon  evinced  a  willingness  to  answer  all  questions  concerning 
his  saw-mill  operations,  and  claimed  that  he  would  have  been  glad  to 
have  purchased  the  lands  from  which  he  took  the  timber,  but  as  the 
same  were  unsurveyed  he  could  not ;  •  •  •  that  he  had  done  all  he 
thought  possible  to  do  to  cause  the  lands  to  be  surveyed  so  that  he 
could  make  purchase  under  the  law  of  Congress  of  June  3, 1878;  and 
further,  that  he  had  made  application  for  a  special  survey  during  July 
liust,  and  had  employed  a  Mr.  Norway,  a  deputy  United  States  surveyor, 
to  survey  the  lands  upon  which  his  saw-mill  stood ;  and  that  the  sur- 
veyor has  assured  him  that  there  would  be  no  doubt  of  the  approval  of 
the  plat  and  the  filing  of  the  same  in  the  land  office  at  Yisalia  during 
the  fall  or  winter,  but  that  up  to  the  present  time  the  plat  had  not  been 
filed. 

And  Mr.  Dillon's  present  proposition  is  to  pay  $2.60  per  acre  for  the 
land  described— the  same  that  he  would  have  had  to  pay  for  it  under 
the  law  of  June  3, 1878  (for  the  sale  of  timber  land  in  the  States  of 
California,  &c.),  had  it  been  surveyed  and  in  the  market  so  that  he  could 
have  purchased  it. 

You  recommend  that  Mr.  Dillon's  offer  of  compromise  be  not  accepted 
for  the  reason  that  the  act  of  June  3, 1878,  authorizing  the  sale  of  timber 
lands  in  the  States  of  California,  Oregon,  and  Nevada,  and  in  Washing- 
ton Territory,  applies  to  surveyed  lands  only ;  but  you  recommend  civil 
suit  against  him  for  the  full  value  of  the  timber  after  being  manufact 
ured  into  lumber,  or  $15  per  1,000  for  the  1,000,000  feet  cut  and  re- 
moved by  him,  making  a  total  of  $15,000. 
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I  cannot  concur  in  your  recommendation;  but  I  would  call  your 
attention  to  the  act  of  June  15, 1880  (21  Stat,  237),  the  first  section  of 
which  is  as  follows : 

That  when  any  lands  of  the  United  States  shall  have  been  entered 
and  the  Government  price  paid  therefor  in  full,  no  criminal  suit  or  pro- 
ceeding by  or  in  the  name  of  the  United  States  shall  thereafter  be  had 
or  further  maintained  for  any  trespasses  upon,  or  for  or  on  account  of,  or 
material  taken  from  the  said  lands  of  the  United  States  in  the  ordiiiarv 
clearing  of  land,  in  working  a  mining  claim,  or  for  agricultuml  or 
domestic  purposes,  or  for  maintaining  improvements  upon  the  land 
of  any  bona  fide  settler,  or  for  or  on  account  of  any  timber  or  ma- 
terial taken  or  used  without  fraud  or  collusion  by  any  person  who  in 
good  faith  paid  the  officers  or  agents  of  the  United  States  for  the  same, 
or  for  or  on  account  of  any  alleged  conspiracy  in  relation  thereto :  Pro- 
Tided,  That  the  provisions  of  this  section  shall  apply  only  to  trespasses 
and  acts  done  or  committed  and  conspiracies  entered  into  prior  to 
March  1,  1879. 

The  facts  of  the  present  case  bring  it  within  the  remedy  of  this  law. 
The  trespass  was  committed  prior  to  Marcli  1,  1879,  and  the  trespasser 
has  done  all  he  could  under  the  circumstances  to  cx)mply  with  the  law 
as  regards  the  purchase  of  the  land.  The  fact  that  the  land  was  not 
surveyed,  and  that  the  consummation  of  the  purchase  has  for  this 
reason  been  delayed,  does  not  render  the  law  inapplicable  to  Dillon's 
case  when  a  survey  shall  be  made. 

lie  should  be  permitted  to  have  the  land  surveyed  under  the  si>ecial 
deposit  system  and  to  pay  for  the  same  under  whatever  law  may  be  ap- 
plicable to  the  land  question — possibly,  in  this  case,  under  the  act  of 
June  3,  1878,  fixing  the  i>rice  of  timber  land  in  certain  States  and  Ter- 
ritories at  $2.50  per  acre.  This  latter,  however,  is  merely  a  suggestion — 
the  question  depending  upon  whether  the  land  trespassed  upon  is  classi- 
fied by  your  office  as  being  among  the  "  timber  lands''  to  which  the  act 
of  June  3,  1878,  is  applicable. 

You  arc  directed  to  give  to  the  agent  and  the  proper  receiver  of  pub- 
lic moneys  the  notifications  necessary  in  order  to  carry  out  these  in- 
structions. 


LANDS  ENTERED  AND  PAID  FOR  AFTER  TRESPASS  COMMITTED. 

Commissioner  McFarland  to  C.  8,  Martin,  special  timber  agent,   Wau- 

sau  Wis.,  December  1, 1883. 

SiE :  I  am  in  receipt  of  a  communication  from  you  bearing  date  No- 
vember 23,  1883,  submitting  the  following  inquiries : 

1.  Is  it  the  desire  of  the  Department  to  follow  up  the  trespasser  if, 
after  the  trespass,  the  land  has  been  entered  and  p«iid  for  in  money  by 
other  parties  than  the  trespasser  f 

2.  Should  the  trespasser  after  the  trespass  had  been  committed  enter 
and  pay  for  the  land  himself! 
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3.  Should  a  part  of  the  lands  have  been  entered  by  the  trespasser  or 
other  parties,  should  the  whole  trespass  be  incladed  or  only  that  part 
where  the  lauds  remain  vacant! 

In  reply  to  the  first  of  the  above  inquiries,  you  are  advised  that  it  is 
the  desire  of  this  office  that  all  cases  coming  to  your  knowledge  of  un- 
lawful cutting  of  timber  upon  public  lands  prior  to  the  date  at  which 
title  thereto  passed  from  the  Government  should  be  carefully  investi- 
gated and  reported. 

The  fact  that  purchase  has  been  made  of  the  lands  by  parties  other 
than  the  trespasser,  subsequent  to  the  date  of  cutting,  does  not  affect 
the  question  of  trespass. 

In  answer  to  the  second  question,  I  will  state  that  provided  the  date 
of  trespass  was  prior  to  March  1, 1879,  should  the  trespasser  avail  him- 
self of  the  act  of  June  15, 1880,  and  purchase  the  tract  depredated  upon, 
he  would  be  only  exercising  his  privilege  in  so  doing,  and  this  office 
would,  of  course,  take  no  steps  to  interfere  with  such  a  course.  In  this 
event,  however,  the  date  of  trespass  becomes  a  matter  for  careful  in- 
vestigation. 

In  reply  to  your  final  inquiry,  you  are  informed  that  the  entire  tres- 
pass should  form  the  subject  of  investigation  and  report,  unless  the 
trespasser  should  have  made  entry  of  the  tract  in  question  as  above  in- 
dicated ;  and,  in  event  of  such  entry  extending  to  only  a  portion  of  the 
lands  cut  upon,  he  would  still  stand  liable  for  his  depredations  upon 
the  remainder. 


F088EaS0BY  CLAIM—PURC BASER  IN  GOOD  FAITH. 

James  MoOAaHBEN. 

Porchaaeis  of  posaessory  timber  claims  who  cut  timber  thereon  not  knowing  it  to  be 
Government  land,  having  carefUlIy  inquired  concerning  title  at  time  of  purchase, 
may  be  allowed  to  settle  by  paying  the  Government  for  the  land. 

Secretary  Teller  to  Commissioner  McFarland,  December  12, 1883. 

SiE :  I  have  received  yours  of  the  8th  instant,  inclosing  report  of  Spe- 
cial Agent  Chadwick,  and  the  other  papers  therein  named,  all  relative 
to  trespass  alleged  against  James  McGaghren,  of  Bodie,  Mono  County^ 
California,  in  cutting  1,160  cords  of  wood  during  the  years  1880  and 
1881,  from  certain  described  non-mineral  land  in  Nevada,  near  the  Cali-^ 
fomia  line. 

McGaghren  in  his  sworn  statement  says : 

For  the  past  four  years  my  occupation  has  been  principally  mining 
and  wood-chopping,  About  the  Ist  of  April,  1880,  1  purchased  from 
John  Brown  and  John  Flenery  an  80-acr©  tract  of  timber  land,  for  which 
I  paid  $218.  •  •  •  1  had  no  knowledge  or  iulormation  that  the 
same  was  Government  laud,  but  had  taken  reasonable  pains  to  satisfy 
myself  to  the  contrary.    ♦    •    *    j  chopped  wood  upon  this  land  from 
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the  time  of  the  purchase  until  June,  1881,  during  which  time  I  cut  or 
caused  to  be  cut  1,160  cords  of  wood.  The  wood  all  still  remains  on  the 
land.  •  •  •  1  was  offered  $1,25  per  cord  for  the  wood,  •  •  • 
and  am  to  wait  one  year  for  my  pay. 

The  ground  being  rough,  rocky,  and  mountainous,  requiring  pack 
mules  to  get  the  wood  to  the  wagon  road,  I  would  not  at  this  price  re- 
ceive what  the  wood  and  my  supposed  title  cost.  •  ♦  •  I  paid  about 
$850  on  account  of  help  in  chopping,  or  provisions  5  I  owe  on  accoaut 
$580;  I  am  without  other  means  than  my  daily  labor.  *  •  ♦  I  was 
not  aware  until  this  day,  when  your  special  timber  agent  informed  me, 
that  the  land  was  Grovernment  land,  and  that  I  was  both  civilly  and 
criminally  responsible  for  cutting  on  the  same.  I  honestlj'  purchased 
the  timber  claim,  supposing  it  to  be  owned  by  the  parties,  Messrs.  Brown 
&  Flenery,  from  whom  I  purchased.  I  had  no  intention  nor  idea  that  I 
was  a  trespasser  on  Government  land. 

But  to  save  further  trouble  and  the  expense  of  litigation  McOaghren 
executes  a  release  to  the  United  States  of  the  wood  in  question,  and 
offers  to  pay  the  designated  officer  of  the  Government  50  cents  per  oord 
therefor  (he  evidently  means  in  the  way  of  stumpage),  but  says  he 
would  have  to  be  allowed  to  sell  the  wood  in  order  to  obtain  the  money 
to  make  such  payment ;  "  that  Is,  50  cents  per  cord  for  what  the  wood 
will  measure  now,  as  it  is  generally  conceded  that  it  will  lose  20  per 
cent,  through  shrinkage  and  loss  by  bark  coming  off  and  small  limbs 
breaking,  as  it  has  been  cut  more  than  two  years." 

The  agent  apparently  accepts  McGaghren's  statement  without  ques- 
tion.   He  says : 

McCaghren  seems  to  be  an  honest,  hard-working  man,  and  gave  me 
an  account  of  his  wood  operations  with  an  appearance  of  perfect  candor. 
It  seems  to  have  been  the  practice  here  for  certain  parties  to  dispose  of 
possessory  timber  claims,  and  for  other  parties  to  suppose  that  posses- 
sion constituted  title. 

The  agent  recommends  the  acceptance  of  McGaghren's  offer,  except 
that  he  considers  10  per  cent,  a  sufficient  allowance  for  shrinkage,  and 
suggests  accordingly  that  the  payment  of  50  cents  per  cord  for  1,044 
cords  be  demanded. 

You  recommend — 

That  legal  proceedings  be  waived  and  the  proper  receiver  of  public 
moneys  be  instructed  to  take  possession  of  the  wood  in  question,  and, 
after  appraising  and  advertising  the  same,  sell  it  for  cash  to  the  highest 
bidder  for  the  benefit  of  the  United  States. 

I  cannot  concur  in  your  recommendation.  In  a  case  like  this  it  seems  to 
me  to  be  the  province  and  the  duty  of  a  great  and  generous  Government 
not  to  see  how  much  it  can  wring  from  an  honest,  hard-working  pioneer 
who  has  already  been  cruelly  wronged  by  his  fellow  men,  and  to  leave 
him  not  only  with  nothing  to  show  as  the  result  of  years  of  past  labor, 
but  burdened  with  an  indebtedness  from  which  he  could  not  release 
himself  for  years  to  come,  but  rather  to  plan  how  to  relieve  him  fix>m 
the  embarrassments  of  his  position  with  as  little  expense  as  i)08sible 
and  yet  vindicate  the  law  which  he  has  unwittingly  violated. 
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You  will  therefore  direct  the  agent  to  notify  McCaghren  that  if  he 
will,  within  a  reasonable  time,  purchase  the  land  upon  which  the  tres- 
pass has  been  committed,  paying  therefor  the  Government  price  for 
lands  of  that  class  in  that  locality  (to  wit,  (1.25  per  acre  if  it  be  mini- 
mam  land,  or  $2.50  per  acre  if  it  be  within  the  granted  limits  of  any 
land-grant  railroad,  or  subject  to  the  provisions  of  the  act  of  June  3, 
1878,  for  the  sale  of  timber  lands  in  California,  Oregon,  Nevada,  and 
Washington  Territory)  the  wood  in  question  will  be  released  to  him. 

In  this  way  the  Government  will  lose  nothing,  since  it  will  receive  as 
much  for  the  land  as  it  would  have  received  had  said  land  been  origin* 
ally  purchased  with  all  the  timber  standing  upon  it ;  and  under  the 
circumstances  it  seems  to  me  that  this  is  all  the  Government  ought  to 
ask. 

An  expression  of  uncertainty  in  both  the  agent's  report  and  McCagh- 
ren's  statement  indicates  the  possibility  that  the  80-acre  tract  which 
Brown  and  Flenery  pretended  to  sell  to  McCaghren  may  not  in  all  its 
boundaries  coincide  exactly  with  the  Government  section- lines.  In 
such  case  it  would  not  be  necessary  for  McCaghren  to  purchase  every 
sectional  subdivision  upon  which  he  may  have  slightly  infringed,  but 
such  as  will  cover  the  bulk  of  the  cutting  in  such  manner  as  to  comply 
substantially  with  the  spirit  and  intent  of  these  instructions.  He 
should  be  allowed  to  sell  a  portion  of  the  wood  if  necessary  to  comply 
with  the  request  of  the  Department  as  to  entry  of  the  land.  You  will 
give  the  agent  and  the  proper  receiver  of  public  moneys  the  necessary 
notifications. 


2.  MEASUBE  OF  DAMAGES. 

INNOCENT  PURCHASER— VALUE  INCREASED  BY  TRESPASSER. 

Ae  Gtoyernment  may  recover  from  a  purchaser,  innocent  or  otherwise,  the  valne 
added  to  the  timber  by  the  labor  of  the  wilful  trespasser. 

Secretary  Teller  to  Commissioner  MoFarlandj  June  18, 1883. 

• 

Sib:  Yours  of  the  15th  instant  is  received,  transmitting  letter  to 
Special  Agent  Welch,  firom  Kelley,  Weeks  &  Co.,  lumber  dealers,  of 
Bacine,  Wis.,  dated  April  6  last ;  letter  to  Special  Agent  Welch  from  L. 
F.  Parker,  of  Eacine,  Wis.,  dated  April  7  last;  and  letter  from  Hon. 
Philetus  Sawyer,  dated  the  6th  instant,  inclosing  one  to  him  from  L. 
F.  Parker,  dated  the  4th  instant,  all  in  relation  to  certain  timber  pur- 
chased by  Kelley,  Weeks  &  Co.,  through  Parker,  from  one  Amos  F. 
Ames,  which  had  been  derived  by  said  Ames  from  logs  unlawfully  cut 
by  him  from  certain  described  public  lands  in  Michigan. 

This  Department  has  demanded  from  Parker  and  Kelley,  Weeks  & 
Co.,  jointly,  the  full  value  of  said  lumber  when  purchased. 
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Kelley^,  Weeks  &  Co.  deny  responsibility  in  the  matter,  throwing  it 
upon  Parker,  of  whom  they  purchased. 

Parker  offers  to  pay  the  stmnpage  value  of  the  log8  from  which  tbo 
lumber  was  derived,  $2  per  thousand  feet,  board  measure;  but  writes 
to  Agent  Welch  that  he  "never  for  a  moment  supposed"  he  "could  be 
held  to  pay  for  that  which  he  never  had  any  title  to  or  interest  in;" 
and  to  Mr.  Sawyer  he  writes  that  "  it  appears  entirely  unjust  that  he 
should  be  made  to  pay  that  demand"  (the  value  of  the  lumber). 

And  Mr.  Sawyer  writes  that  he  "thinks  the  Government  ought  to 
accept  the  proposition." 

It  certainly  is  no  new  thing  in  the  operation  of  law  for  the  owner  of 
property  unlawfully  taken  to  demand  restitution  thereof  or  compensa- 
tion therefor  of  the  party — though  he  be  an  innocent  party — into  whose 
hands  the  property  is  traced. 

The  measurement  of  such  compensation  in  cases  like  the  present  is 
fixed  by  this  Department  in  accordance  with  the  decisions  of  the  Sa- 
l)reme  Court. 

This  case  is  in  all  essentials  parallel  to  that  of  Wooden-ware  Com- 
pany V.  The  United  States  (106  U.  S.,  432),  in  which  timber  belonging 
to  the  United  States  was  "sold  to  the  defendant,  which  was  not  charge- 
able with  any  intentional  wrong  or  misconduct  or  bad  faith  in  the  put- 
chase." 

What  the  Supreme  Court  said  in  that  case  is  in  every  respect  appli- 
cable to  this. 

The  timber  at  all  stages  of  the  conversion  was  the  property  of  the 
plaintiff.  Its  purchase  by  defendant  did  not  divest  the  title  nor  the 
right  of  possession. 

The  recovery  of  any  sum  whatever  is  based  upon  that  proposition. 

This  right,  at  the  moment  preceding  the  purchase  by  defendant,  was 
perfect,  with  no  right  in  any  one  to  set  up  a  claim  for  work  and  labor 
bestowed  upon  it  by  the  wrong-doer.  By  purchase  from  the  wrong- 
doer, defendant  did  not  acquire  any  better  title  to  the  property  than  the 
vendor  had. 

Therefore  the  Supreme  Court  decides  that  the  right  to  recover  against 
the  defendant  is  "just  what  it  was.against  his  vendor  the  moment  be- 
fore he  interfered  and  acquired  possession." 

It  is  worthy  of  note  that  in  making  this  decision  the  United  States 
Supreme  Court  affirms  the  decision  of  the  United  States  circuit  court 
for  the  eastern  district  of  Wisconsin,  within  the  limits  of  which  district 
the  present  case  arises.  In  conclusion  the  United  States  Supreme 
Court  says : 

To  establish  any  other  principle  in  such  a  case  as  this  would  be  very 
disastrous  to  the  interest  of  the  public  in  the  immense  forest  lands  of 
the  Govermeut.  *  •  •  To  hold  that  when  the  Government  finds  its 
own  property  in  hands  but  one  remov^e  from  these  willful  trespassers,  and 
asserts  its  right  to  such  property  by  the  slow  processes  of  law,  the  holder 
can  set  up  a  claim  for  the  valae  which  has  been  added  to  the  property 
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by  the  guilty  party  in  tlie  act  of  cuttiug  down  the  trees  and  removing 
the  timber,  is  to  give  encouragement  and  reward  to  the  wrong-doer,  by 
providing  a  safe  market  for  what  he  has  stolen  and  compensation  for 
the  labor  he  has  been  compelled  to  do  to  make  his  theft  effectual  and 
profitable. 

The  fact  that  Parker  and  Kelley,  Weeks  &  Co.  each  seeks  to  throw 
the  responsibility  upon  the  other  renders  it  necessary  for  the  Govern- 
ment to  hold  them  jointly  responsible,  and  let  them  settle  the  question 
of  responsibility  between  them. 

I  concur  in  your  view  that — 

As  Mr.  Parker  and  Kelley,  Weeks  &  Co.  received  no  logs  in  the  case, 
but  received  lumber  derived  from  logs  that  were  the  property  of  the 
Government,  there  seems  to  be  no  good  reason  why  the  Government 
should  not  continue  to  claim  from  them,  who  acquired  possession  of  it, 
the  value  of  the  lumber,  which  was  the  property  alone. 

You  will  therefore  at  once  notify  Agent  Welch  to  that  effect. 


bioht  and  liability  of  fubchaseb. 
William  Lane. 

In  settlement  of  timber  trespass  how  much  a  purchaser  may  have  already  paid  a  wUl- 
ful  trespasser  is  not  a  matter  for  consideration.  The  buyer  can  purchase  only 
such  right  as  the  seller  possesses.  Where  the  seller  has  no  right  in  the  timber  the 
buyer  can  obtain  none. 

Secretary  Teller  to  Commissioner  McFarland,  July  19, 1883. 

Sir  :  I  have  received  yours  of  the  17th  instant,  inclosing  a  letter 
dated  the  29th  instant,  from  E.  B.  Sanders,  receiver  of  the  United 
States  land  office  at  Wausau,  Wis.,  also  a  letter  dated  the  30th  ultimo, 
from  the  Hon.  Philetus  Sawyer,  inclosing  a  letter  dated  the  27th  ultimo, 
from  J.  M.  Bray  and  Leander  Ohoate,  of  Oshkosh,  all  in  reference  to 
trespass  committed  by  one  William  Lane  in  cutting  timber  from  certain 
land  in  Wisconsin  entered  by  him  as  a  homestead,  which  timber  was 
sold  to  said  Bray  &  Choate,  who  claim  to  be  innocent  purchasers. 

Messrs.  Bray  &  Ohoate  offer  to  pay  for  150,000  feet,  board  measure, 
of  timber — which  is  6,851  feet  less  than  the  amount  which  a  careful  count 
and  scaling  shows  to  have  been  cut — the  sum  of  $3  per  thousand  feet, 
as  stumpage,  making  a  total  of  $450,  and  seem  to  consider  it  a  great 
hardship  that  they  should  be  called  upon  to  pay  this,  as  they  have 
already  paid  Lane,  the  trespasser,  $3,000  for  the  timber. 

But  in  law,  and  in  the  established  and  uniform  practice  of  this  De- 
partment based  upon  the  law,  how  much  a  purchaser  may  have  paid  a 
willful  trespasser  is  not  a  matter  for  consideration. 

Ever  since  there  has  been  such  a  thing  as  human  law,  the  purchaser 
of  stolen  property  has  been  liable  to  have  the  same  reclaimed  by  the 
owner.    The  buyer  can  purchase  only  such  right  as  the  seller  possesses ; 
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nud  where  the  seller  has  no  right  in  the  property  which  he  pretends 
to  sell,  the  buyer  can  obtain  none  from  him. 

In  the  present  case,  the  timber  cut  by  Lane  from  Government  land 
belongs  to  the  Government ;  and  the  Government  has  the  right  to  re- 
claim its  own,  or  to  demand  its  full  value  where  found.  The  offer  to  pay 
the  stumpage  value  only  of  the  lumber  is  equivalent  to  a  claim  on  the 
part  of  the  purchaser  to  the  value  added  to  the  property  by  the  act  of 
cutting  down  the  trees  and  removing  the  timber ;  and,  as  is  well  said  in 
the  case  of  Wooden- ware  Company  v.  United  States,  originally  decided 
in  the  United  States  circuit  court  for  the  eastern  district  of  Wisconsin, 
and  affirmed  by  the  Supreme  Court  of  the  United  States  (106  U.  8., 
432) : 

To  hold  that  when  the  Government  finds  its  own  property  in  hands 
but  one  remove  from  these  willful  trespassers,  and  asserts  its  right  to 
such  property  by  the  slow  process  of  the  law,  the  holder  can  set  np  a 
claim  for  the  value  which  has  been  added  to  the  property  in  the  act  of 
cutting  down  the  trees  and  removing  the  timber,  is  to  give  encourage- 
ment and  reward  to  the  wrongdoer,  by  providing  a  safe  market  for 
what  he  has  stolen,  and  compensation  for  his  labor,  a  policy  which  [says 
the  court]  would  be  very  disastrous  to  the  interests  of  the  public  in  the 
immense  forest  lands  of  the  Government. 

It  is  worthy  of  note  in  this  connection  that  when  Agent  Henry  orig- 
inally reported  this  case  the  timber  in  question  was  not  sold^  but  (the 
agent  wrote)  from  Mr.  Lane's  own  statement  he  has  bargained  to  sell 
the  same  to  the  firm  of  Bray  &  Choate. 

Furthermore,  Lane  stated  to  the  agent  ^'  that  he  would  be  willing  to 
pay  the  full  market  value,''  viz,  $6.50  per  thousand  feet.  I  concur  in 
your  view  that  it  is  not  reasonable  that,  for  a  sum  far  less  than  their 
'boom  value,  and  less  even  by  half  than  their  market  value  where 
banked  before  being  started  on  the  drive  where  they  now  are,  the  Grov- 
ernment  should  relinquish  its  claim  to  the  logs,  which  are  its  own  prop- 
erty, in  favor  of  parties  whose  only  claim  thereto  rests  upon  a  negotia- 
tion or  bargain  made  by  them,  however  innocently,  with  one  who,  by 
his  own  statement  and  the  facts  reported  in  the  case,  is  shown  to  have 
unlawfully  obtained  the  same  by  an  act  of  fraud,  and  by  trespass  ni>on 
the  public  lands  of  the  Government  knowingly  and  willfully  committed. 

You  are  therefore  directed  to  instruct  the  receiver  of  public  moneys 
for  the  proper  district  to  demand  of  Messrs  Bray  &  Choate  the  sum 
of  $6.50  per  thousand  feet,  being  the  value  of  the  timber  where  banked, 
for  the  156,851  feet  of  timber  shown  to  have  been  purchased  by  them 
from  said  Lane ;  and  in  the  event  of  the  refusal  of  the  said  Bray  & 
Choate  to  pay  such  amount,  to  seize  the  said  logs  and  sell  them,  aft^ 
due  notice  by  publication  of  the  time  and  place  of  such  sale,  to  the 
highest  bidder  for  the  benefit  of  the  United  States. 
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UNINTENTIONAL  AND  WILLFUL  TRESPASS. 
BOSSEB  TiBBETS  ET  AL. 

Pnroliasers  or  receivers  of  public  timber  are  required  to  pay  its  stumpage  value  in  a 
case  of  cminteiitional  or  mistaken  trespass;  its  purcba^e  value  in  a  case  of  willful 
trespass. 

Secretary  Teller  to  Commissioner  McFarland^  May  14, 1884. 

I  have  received  yours  of  the  7tb  instant,  with  the  inclosures  herein 
enumerated,  all  bearing  upon  timber  trespass  alleged  against  Bosser 
Tibbets,  William  Tibbets,  and  William  Streeter,  of  Minnesota,  in  cut- 
ting and  removing  timber  from  certain  lands  belonging  to  the  United 
States  in  that  State. 

The  Tibbets  are  charged  with  cutting,  during  the  winter  of  1882-'83, 
108  pine  trees  from  vacant  public  lands,  and  selling  the  logs,  amount- 
ing to  69,000  feet,  board  measure,  to  Wilson  &  Qillespie,  lumber  deal- 
ers, of  Minneapolis,  Minn.  The  Tibbets  claim,  and  the  agent  is  inclined 
to  believe  their  representation,  that  the  cutting  upon  public  land  was 
inadvertent,  as  their  workmen  were  logging  on  an  adjoining  odd  sec- 
tion (railroad  land),  and  the  timber  was  cut  not  far  beyond  the  dividing 
line. 

Streeter  is  charged  with  having  cut  from  vacant  public  lands,  during 
the  same  winter  (of  1882-'83),  149,000  feet  of  white  and  Norway  pine, 
which  he  sold  to  the  said  Wilson  &  Gillespie. 

A  part  of  the  land  from  which  Streeter  cut  said  timber  appears  to 
have  been  entered  by  him  as  a  homestead;  but  he  lived  on  it  but  a  few 
months  (while  denuding  it  of  timber),  improved  and  cultivated  scarcely 
at  all,  and  when  the  timber  was  cut  off,  disappeared,  leaving  his  where- 
abouts unknown. 

Wilson  &  Gillespie  state  that  they  "  inquired  of  Streeter  for  his  land 
office  receipt  for  the  land,'^  which  he  claimed  to  own ;  but "  Streeter  told 
them  it  was  at  his  homestead,  10  miles  distant."  They  offer  to  pay 
stumpage  at  the  rate  of  $2.25  per  thousand  feet  for  the  entire  amount 
of  timber  purchased  by  them  (from  both  Tibbets  and  Streeter),  making 
a  total  of  $490.50. 

You  recommend  that,  since  it  is  possible  that  the  Tibbets  logs  were 
cut  by  mistake,  and  that  the  trespass  on  his  part  was  not  willful,  the 
above  proposition  be  accepted  so  far  as  relates  to  the  logs  purchased 
by  Wilson  &  Gillespie  from  said  Tibbets.  This  would  make  a  total  of 
$155.25  for  the  Tibbets  logs. 

But  the  trespass  on  the  part  of  Streeter  being  unquestionably  willful, 
the  terms  stated  do  not  satisfy  the  measure  of  damages  to  which  the 
Government  is  entitled  under  the  decision  in  the  case  of  Wooden  Ware 
Company  v.  The  United  States  (10  U.  S.,  432),  upon  which  is  based  De- 
partment circular  of  March  1, 1883;  and  you  recommend  that  for  the 
timber  purchased  from  said  Streeter — the  purchasers  having  apparently 
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too  leadily  accepted  bis  misrepresentatious  as  true — they  be  requiretl 
to  pay  the  purchase  value  of  the  logs,  to  wit,  $6  per  thousand  feet ; 
which  will  make  a  total  of  $894  for  the  8treeter  logs. 
I  coucur  m  your  recommendation. 


3.  MILIi-MEN,  ETC. 

RESPONSIBILITY— TN8TE  UCTIOUfS. 

Mill-meD  who  instigate  the  trespass  shoald  be  held  responsible,  and  not  the  poor  and 

ignorant  men  who  do  the  catting  for  them. 

Commissioner  McFarland  to   William  Roy^  special  timber   agents   Mis- 

issippi  City^  Miss.j  May  2,  1883. 

Sib:  Referring  to  reports  recently  forwarded  by  you  in  t-he  cases 
*  •  ♦  originally  reported  by  late  Special  Agent  Charles  B.  Bouth, 
you  are  advised  as  follows : 

Since  it  is  evident  from  your  reports  that  the  actual  trespassers  in  the 
majority  of  these  cases  are  poor  and  ignorant  men,  and  that  it  has  been 
chiefly  at  the  instigation  of  certain  mill-men  that  they  have  been  led  to 
depredate  upon  the  public  timber,  the  proper  parties  to  be  held  respon- 
sible are  the  mill  companies. 

Instead,  therefore,  of  submitting  a  separate  report  in  each  instance 
against  the  ignorant  and  irresponsible  party  cutting,  you  should  have 
made  a  thorough  investigation  of  the  timber  operations  of  the  mill  men 
purchasing  the  timber,  and  submitted  a  full  report  thereon. 

In  view  of  the  fact  that  you  have  been  performing  the  duties  of 
a  special  timber  agent  for  the  past  year  it  would  seem  that  the  experi- 
ence acquired  by  you  during  that  time  would  have  been  sufficient  to  have 
made  it  evi<lent  that  in  the  cases  in  qnestion,  the  interests  of  the  Gov- 
ernment would  not  be  best  served  by  bringing  the  individual  trespassers 
to  make  offers  of  settlement,  but  that  the  proper  measures  to  effectually 
check  depredations  upon  the  public  timber  would  be  the  institution  uf 
legal  proceedings  against  the  mill  companies  throughout  that  section  of 
country.  You  are  therefore  directed  to  prepare  and  submit  reiiorts  in 
relation  to  the  timber  operations  in  connection  with  public  lauds 
of  the  following-named  mill-men,  viz,  ♦  ♦  •  stating  the  exact 
amounts  purchased  or  cut  by  them  in  every  instance.  You  will  make 
your  investigation  of  this  matter  so  precise  and  thorough  as  to  place 
this  office  in  possession  of  all  the  facts,  and  to  furnish  a  basis  for  legal 
proceedings,  using  the  parties  who  cut  the  timber  as  witnesses  in  each 
case.    *    ♦    * 

You  will  extend  your  investigations  to  the  operations  of  all  the  mill- 
men  doing  business  in  the  district  assigned  you,  and  report  thereon  at 
the  earliest  date  practicable. 
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Carter  and  Shiyer. 

Parcliaserti  who  indaced  the  trespass  to  be  reqaired  to  pay  the  purchase  price  to  the 

Government. 

Secretary  Teller  to  Commissioner  McFarland^  June  25,  1884. 

I  am  in  receipt  of  your  letter  of  the  4th  instaut,  with  the  documentH 
therein  enamerated,  relative  to  alleged  trespass  by  E.  K.  Garter  and 
Oliver  Shiver,  both  of  Crystal  Eiver,  Florida,  in  catting  from  certain 
lands  belonging  to  the  United  States,  in  said  State,  600  cedar  trees, 
prodacing  an  equal  number  of  sticks,  equivalent  to  about  1,500  cubic 
feet,  board  measure,  of  timber,  which  they  sold  at  $1  per  stick  to  one 
George  H.  Bichards,  agent  of  the  Eagle  Pencil  Company  (factory  at 
724  East  Fourteenth  street,  New  York). 

In  view  of  the  facts  set  forth,  particularly  that  Garter  and  Shiver  are 
ignorant,  impecunious  men,  and  in  such  straits,  under  tire  necessity  of 
providing  for  the  support  of  their  families,  as  led  them  to  accept  the 
inducements  held  out  to  them  by  the  agents  of  the  Eagle  Pencil  Com- 
pany, I  concur  in  your  recommendation  that  said  company  be  called 
upon  to  settle  with  the  Government  for  the  purchase  of  said  timber,  at 
the  rate  of  $1  per  stick,  making  a  total  of  $600. 


4.  PROSECUTIONS. 

Legal  proceedings  against  alleged  timber  depredators  not  to  be  instituted  unless  di> 
rected  by  the  United  States  Attorney-General^  or  nntll  an  agent  of  the  Depart- 
ment of  the  Interior  shall  have  investigated  the  facts  reported  thereon  to  that 
Department  and  received  instrnctions  therefrom. 

Secretary  Teller  to  Commissioner  McFarland^  June  16, 1884. 

I  have  received  your  letter  of  the  7th  instant,  inclosing  copy  of  com- 
munication from  Thomas  Mitchell,  without  date,  but  postmarked  Tomlj- 
stone,  Ariz.,  in  reference  to  the  arrest  of  certain  wood-choppers  in  that 
Territory.  In  accordance  with  your  recommendation,  I  have  transmit- 
ted a  statement  of  the  facts  in  the  case  to  the  Department  of  Justice — 
copy  inclosed  herewith.  I  invite  your  attention  to  my  recommeudation 
that  the  Attorney-General  "  instruct  the  several  United  States  attorneys 
not  to  institute  legal  proceedings  against  alleged  timber  depredators 
unless  directed  by''  him,  "or  until  an  agent  of  this  Department  shall 
have  investigated  the  facts,  reported  upon  the  same  to  this  Depart- 
ment, and  received  therefrom  instructions  what  measures  to  take  in  the 
premises— except  in  certain  cases  of  emergency,  when  such  agents  are 
directed  to  call  upon  the  United  States  attorneys  for  advice  and 
assistance  (see  page  17  of  Circular  Instructions)." 
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In  this  connectiou,  however,  I  have  to  add  that  the  arrest  of  paities 
for  trivia]  offenses,  or  upon  insafficient  cause,  I  find  to  be  by  no  means 
exclusively  the  result  of  injudicious  action  on  the  part  of  subordinates 
of  the  Department  of  Justice.  I  have  before  me  your  letter  of  March 
12, 1884,  transmitting  report  of  Special  Agent  Prosser  in  the  cases  of 
W.  A.  Oassidy,  J.  B.  Roberts,,  and  W.  H.  Speahrs,  of  Washington  Ter- 
ritory 5  also  your  letter  of  March  25, 1884,  transmitting  report  of  Special 
Agent  Dodge  in  the  case  of  John  Drechler,  of  Minnesota ;  and  other 
letters  of  earlier  date,  announcing  the  institution  of  legal  proceedings 
upon  complaint  of  special  timber  agents  to  United  States  commissioners 
or  United  States  attorneys,  without  authority  of  your  office,  and  with- 
out allegation  by  the  agent  of  any  necessity  for  immediate  action.  In 
the  last-named  case  the  alleged  trespass  was  upon  an  odd-unmbered 
section  within  the  granted  limits  of  the  grant  to  the  Saint  Paul,  Minne- 
apolis and  Manitoba  Railway  Company ;  and  the  suit  instituted  was 
upon  complaint  made  directly  contrary  to  my  instructions  of  February 
26, 1883  (in  the  case  of  Thomas  Jenkins,  of  Oregon).  In  the  cases  in 
Washington  Territory,  Agent  Prosser  made  complaint  to  the  United 
States  attorney,  and  secured  the  institution  of  criminal  suit  against  men 
engaged  in  cutting  ties  for  the  construction  of  the  Columbia  and  Puget 
Sound  Railroad,  on  land  adjacent  to  and  within  a  short  distance  of  its 
track,  and  on  their  inability  (being  poor  men,  transients,  and  without 
acquaintances  in  that  vicinity)  to  give  bail,  had  them  taken  first  to  the 
county  jail,  and  afterwards  to  the  territorial  penitentiary,  to  await 
criminal  trial  for  doing  what  the  officials  of  the  railroad  company  and 
others  had  assured  them  it  was  legal  and  proper  for  them  to  do.  This 
was  a  case  in  which  I  never  should  have  requested  criminal  suit  to  be 
brought;  but  suit  having  been  commenced  (the  Department  of  Justice 
thereby  acquiring  jurisdiction)  before  report  was  made  by  the  agent, 
the  hands  of  this  Department  were  tied  by  the  unwarranted  and  un- 
justifiable course  of  one  of  its  own  employes.  When  it  is  not  deemed 
proper  policy  for  your  office  to  request  of  the  Department  of  Justice  that 
suit  should  be  commenced  in  any  given  case,  but  to  refer  the  papers  in 
such  case  to  me  for  consideration  and  action,  it  seems  exceedingly  in- 
consistent that  a  subordinate  of  your  office  should  be  permitted  to  direct 
a  subordinate  of  the  Department  of  Justice  to  do  so,  without  consent  of 
or  consultation  with  the  heads  of  the  two  Departments. 

If  no  direct  and  positive  prohibition  of  such  a  course  has  hitherto  been 
made,  it  has  been  simply  because  it  could  not  be  anticipated  that  any 
special  agent  would  take  upon  himself  to  exercise  at  once  the  executive 
functions  of  Secretary  of  the  Interior  and  Attorney-General — ^functions 
more  important  and  responsible  than  those  exercised  in- regard  to  the 
same  matter  by  the  Commissioner  of  the  General  Land  Office,  whose 
subordinate  he  is.  You  will  therefore  direct  the  attention  of  special 
timber  agents  to  the  fact  that  the  whole  tenor  and  purport  of  the  in- 
structions issued  to  them  is  to  investigate  alleged  timber  trespasses  (see 


DECISIONS  RELATING  TO  THE  PUBLIC   LANDS.  843 

Circular  InBtructions  of  June  1, 1883,  page  13)  'Ma  order  to  be  al)lo  to 
report  the  case^  to  your  office ;  and  that  it  is  only  (see  page  17)  ''  i/i  case 
of  emergency^  where  the  oflfender  is  about  to  leave  the  country,  or  the 
property  is  being  removed  or  concealed  and  the  evidence  of  the  trespass 
destroyed,  so  that  immediate  action  is  absolutely  necessary  to  protect  the 
interests  of  the  Government,^  that  such  agent  is  authorized  to  apply  to 
the  United  States  attorney  to  institute  legal  proceedings. 
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Bramwell  V.  Central  and  Union  Pacific  Eailroad  Companies. 

One  Thomas  filed  declaratory  statement  MaylO,  1869,  and  relinquished  March  29, 
1R71,  on  which  day  Bramwell  made  homestead  entry  of  the  tract.  The  companies 
claim,  Jointly,  under  the  act  of  May  6, 1870.  Held,  that  since  no  priority  of  estate 
between  Thomas  and  Bramwell  is  shown,  and  since  BramwelPs  claim  was  initi- 
ated subsequently  to  the  date  of  the  grant,  the  case  does  not  come  within  the 
Intendment  of  the  proviso  in  said  act,  protecting  the  rights  of  private  persons. 

Acting  Secretary  Joslyn  to  Commissioner  McFarlandj  September  12, 1883. 

Sir  :  I  have  cousidered  the  case  of  George  Bramwell  v.  Central  Pacific 
and  Union  Pacific  Bailroad  Companies,  involving  the  W.  i  of  NW.  i  of 
Sec.  26,  T.  7  K,  E.  2  W.,  Salt  Lake  City,  Utah,  on  appeal  by  Bramwell 
from  your  decision  of  July  21, 1881. 

The  township  plat  was  filed  in  the  local  office  March  15, 18G9. 

May  19,  1869,  one  Elisha  Thomas  filed  declaratory  statement  No. 
674,  for  the  S  W.  J  of  said  Sec.  26,  but  relinquished  the  same  March  29, 
1871. 

It  appears  that  under  date  of  March  21, 1871,  Bramwell  made  home- 
stead entry  No.  1 072  of  the  tract,  and  made  final  proof  De<jember  22, 
1877,  whereupon  final  certificate  No.  923  issued  to  him  therefor. 

The  companies  claim  the  tract  jointly  by  virtue  of  the  act  of  May  6, 
1870  (16  Stat.,  121),  whereby  said  section  was  "granted  to  them  in  equal 
shares,  with  the  same  rights,  privileges,  and  obligations  now  by  law 
provided  with  reference  to  other  lands  granted  to  said  railroads,"  sub- 
ject, however,  to  the  proviso:  "That  no  rights  of  private  persons  shall 
be  affected  by  this  act.'^ 

You  held  that  as  Bramwell's  rights  were  initiated  subsequently  to 
the  date  of  the  approval  of  the  act  cited,  his  case  is  not  protected  by 
said  provision. 

I  concur  with  you  in  this  opinion  3  as  it  will  be  observed  that  the 
record  fails  to  discover  any  privity  of  estate  between  Thomas  and 
Bramwell,  whereby  the  latter's  rights  could  be  made  to  antedate  the 
grant,  or  to  take  effect  by  relation  as  of  the  date  of  Thomas's  initiatiou 
of  claim  to  the  premises.  Moreover,  it  should  be  observed  that  Thomas's 
right  was  merely  inchoate,  he  having  relinquished  without  i>erfecting 
the  same,  or  doing  anything  to  that  end. 

Your  decision  is  accordingly  affirmed. 


Same  (On  Eeview). 

Secretary  Teller  to  Commissioner  McFarlandj  October  27, 1883. 

SiE:  I  have  considered  the  motion  of  the  attorneys  of  George  Bram- 
well for  a  reconsideration  of  Departmental  decision  rendered  under 
date  of  the  12th  ultimo,  in  the  case  of  Bramwell  v.  Central  Pacific  and 
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Union  Pacific  Railroad  Companies,  involving  the  W.  .J  of  N W.  J  of  Sec. 
26,  T.  7  K,  R.  2  W.,  Salt  Lake  City,  Utah. 

Said  motion  covers  the  identical  points  that  were  duly  considered 
before  the  decision  in  qnestion  was  rendered. 

No  new  evidence  is  presented,  nor  is  there  even  a  pretense  that  any 
snch  evidence  has  been  discovered ;  but  the  motion  is  based  upon  the 
bald  assumption  that  the  Department  erred  in  its  construction  and  ap- 
plication of  the  law  governing  the  facts  in  the  premises,  the  finding 
whereof  is  conceded  to  have  been  correct. 

Rule  76  of  Practice  authorizes  motions  for  review  or  consideration  of 
the  Secretary's  decisions  when  "in  accordance  with  legal  principles  ap- 
plicable to  motions  for  new  trials  at  law."  This  motion  is  not  in  accord- 
ance with  such  principles,  but  practically  assumes  that  the  Department 
was  either  in  error  in  its  construction  of  the  statute  or  derelict  in  not 
giving  the  same  a  sufficiently  careful  consideration. 

In  an  appellate  tribunal,  when  a  case  is  decided  involving  purely 
questions  of  law,  re-argument  is  never  heard  except  when  based  upon 
the  suggestion  of  some  member  of  the  court  who  concurred  in  the  judg- 
ment. Inasmuch  as  I  am  unable,  even  in  the  light  of  the  persuasive 
assumption  of  counsel's  argument,  to  discover  error  in  the  construction 
of  the  statute,  I  would  decline  to  disturb  the  decision  in  question  with- 
out further  discussion ;  but  independently  of  the  foregoing  consideration, 
it  should  be  observed  that  said  decision  cited  so  much  of  the  granting 
act  as  was  deemed  material  in  the  premises. 

Such  citation,  with  its  context,  was  as  follows,  to  wit:  "The  compa- 
nies claim  the  tract  jointly  by  virtue  of  the  act  of  May  6,  1870  (16  Stat., 
121),  whereby  said  section  was  '  granted  to  them  in  equal  shares,  with 
the  same  rights,  privileges,  and  obligations  now  by  law  provided  with 
reference  to  other  lands  granted  to  said  railroads,'  subject,  however,  to 
the  proviso:  *  That  no  rights  of  private  persons  shall  be  affected  by  this 
act.'"    The  act  provides  primarily — 

That  the  common  terminus  and  point  of  junction  of  the  Union  Pacific 
Railroad  Company  and  the  Central  Pacific  Railroad  Company  shall  be 
definitely  fixed  and  established  on  the  line  of  railroad  as  now  located 
and  constructed,  northwest  of  the  station  at  Ogden,  and  within  the 
limits  of  the  sections  of  land  hereinafter  mentioned,  viz: 

Section  26  in  question  (inter  alia) : 

And  said  companies  are  hereby  authorized  to  enter  upon,  use,  and 
possess  said  sections,  which  are  hereby  granted  to  them  in  equal  shares, 
with  the  same  rights,  privileges,  and  obligations  now  by  law  provided 
with  reference  to  other  lands  granted  to  said  railroads. 

The  primal  question  that  arises  for  consideration  is:  What  are  the 
"  rights,  privileges  and  obligations  now  by  law^  provided  with  reference 
to  other  lands  granted  to  said  railroads?" 

Counsel  cite  numerous  authorities  in  support  of  their  theory  of  the 
case  touching  the  proper  construction  of  the  granting  act  in  connection 
with  the  granting  acts  referred  to  therein  ;  but,  after  a  careful  examina- 
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tion  of  each  of  said  authorities,  1  have  failed  to  discover  the  applica- 
bility or  relevancy  of  the  same  to  this  case. 

The  acts  referred  to  are  those  of  July  1, 1862  (12  Stat,  489),  and  July 
2y  1864  (13  Id.y  356).    The  latter  is  amendatory  of  the  former. 

It  is  true  they  should  be  construed  as  in  pari  materia^  and  that  tbc 
construction  given  thereto  must  necssarily  determine  the  rights,  privi- 
leges, and  obligations  of  the  companies  under  the  act  of  May  6, 1870. 
Counsel  urge  that  the  only  difference  between  the  subject-matter  of 
these  act^s  is  that  the  act  of  1870  ^'  fixes  tbe  bHuh  by  naming  certain  sec- 
tions within  which  the  said  junction  shall  be  located,  whereas  the  for- 
mer acts  leave  their  situation  indefinite."  That  is  certainly  a  broad 
distinction,  the  full  scope  whereof  seems  to  have  been  misapprehended 
by  counsel. 

It  should  be  observed  that  each  of  the  former  acts  makes  two  distinct 
grants ;  one  of  lands  to  aid  in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  Eiver  to  the  Pacific  Ocean,  and  for  certain 
other  purposes,  as  specified  in  the  title  of  the  acts ;  the  other  of  the 
right  of  way  to  said  company.  The  land  grant  consisted  of  alternate 
sections,  designated  by  odd  numbers,  on  each  side  of  the  proposed  road, 
and  was  conferred  subject  to  certain  express  conditions  that  might  be 
found  to  exist  at  the  time  the  line  of  the  road  was  definitely  fixed. 
(See  sections  3  and  4  of  the  acts  of  July  1, 1862,  and  July  2, 1864,  re- 
spectively.) But  the  grant  of  the  right  of  way  by  the  second  and  third 
sections  of  said  acts — 

Contains  no  reservations  or  exceptions.  It  is  a  present,  absolute 
grant,  subject  to  no  conditions  except  those  necessarily  implied,  such  as 
that  the  road  shall  be  constructed  and  used  for  the  purposes  designated. 
Kor  is  there  anything  in  the  policy  of  the  Government  with  respect  to 
tlie  public  lauds  which  would  call  for  any  qualification  of  the  terms. 
Those  lands  would  not  be  tbe  less  valuable  for  settlement  by  a  road 
running  through  them.  On  the  contrary,  their  value  would  be  greatly 
enhanced  thereby. 

The  right  of  way  for  the  whole  distance  of  the  proposed  route  was  a 
very  important  part  of  the  aid  given.  If  the  company  could  be  com- 
pelled to  purchase  its  way  over  any  section  that  might  be  occupied  in 
advance  of  its  location,  very  serious  obstacles  would  be  often  imposed 
to  the  progress  of  the  road.  For  any  loss  of  lands  by  settlement  or 
reservation,  other  lands  are  given ;  but  for  the  loss  of  the  right  of  way 
by  these  means,  no  compensation  is  provided,  nor  could  any  be  given 
by  the  substitution  of  another  route. 

Tbe  uncertainty  as  to  the  ultimate  location  of  the  line  of  the  road  is 
recognized  throughout  the  act,  and  where  any  qualification  is  intended 
in  the  operation  of  the  grant  of  lands,  from  this  circumstance,  it  is  des- 
ignated. Had  a  similar  qualification  upon  the  absolute  grant  of  the 
right  of  way  been  intended,  it  can  hardly  be  doubted  that  it  would  have 
been  expressed.  The  fact  that  none  is  expressed  is  conclusive  that  none 
exists. 

We  see  no  reason  therefore  for  not  giving  to  the  words  of  present 
grant  with  respect  to  the  right  of  way  the  same  construction  which  we 
should  be  compelled  to  give,  according  to  our  repeated  decisions,  to  the 
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grant  of  lands,  had  no  limitation  been  expressed.  We  are  of  opinion, 
therefore,  that  all  persons  acquiring  any  portion  of  the  public  lands  after 
the  passage  of  the  act  in  question,  took  the  same  subject  to  the  right  of 
way  conferred  by  it  for  the  proposed  road.  (Railroad  Company  v.  Bald- 
win, 103  U.  S.  426.) 

And  in  addition  to  and  coupled  with  such  absolute,  unconditional 
grant,  Congress  conferred  the  right  of  purchase,  appraisement,  and  con- 
demnation-by  means  of  arbitration  prescribed  by  the  third  section  of 
the  latter  act,  in  case  the  owner  or  claimant  of  such  lands  or  premises 
as  might  be  found  necessary  and  proper  for  the  construction  and  work- 
ing of  said  road  could  not  agree  with  the  company  as  to  damages,  and 
if  either  party  should  feel  aggrieved  by  such  appraisal  and  assessment 
they  could  appeal  therefrom,  and  demand  a  jury  of  twelve  men  to  esti- 
mate the  damage  sustained ;  but  such  appeal  would  ''  not  interfere  with 
the  rights  of  said  company  to  enter  upon  the  premises  taken,  or  to  do 
any  act  necessary  in  the  construction  of  its  road." 

Thus,  it  will  be  seen  thatcounsel  have  confounded  thesegrants,  which 
are  separate  and  distinct  in  their  nature.  The  act  of  1870  limits  the 
scope  of  its  habendum  clause  by  specific  reference  to  the  provisions  of 
law  touching  other  lands  theretofore  granted  in  like  manner  to  said  rail- 
roads. In  other  words,  it  fixes  its  basis  by  such  reference  to  said  en- 
a<itments,  not  by  way  of  revision,  but  to  indicate  an  intent  to  circum- 
scribe the  new  declaration  of  the  grant  by  the  limitation  of  the  original 
statute  and  its  amendment,  and  not  to  modify  or  enlarge  the  provisions, 
except  so  far  as  to  grant  the  absolute  right  of  way  to  the  premises  in 
question.  Such  specific  reference  to  the  same  (section  26)  in  this  uncon- 
ditional, absolute  grant,  "  containing  no  reservations  or  exceptions," 
save  the  aforesaid  proviso  that  protected  existing  private  rights,  pre- 
cluded Bramwell  from  acquiring  title  thereto  by  virtue  of  the  homestead 
law ;  and  this,  because  there  was  no  privity  between  him  and  Thomas. 

The  motion  is  therefore  denied  and  transmitted  herewith. 


Cole  v.  Makkley. 

SaliDO  landB  not  expressly  reserved  by  law  or  order,  bat  merely  by  markings  on  the 
official  plats,  are  sabject  to  an  agricultural  claim,  on  proof  of  their  non-saline 
character,  aud  the  claim  relates  back  to  date  of  its  filing. 

Secretary  Teller  to  Commissioner  McFarland,  September  19,  1883. 

SiE :  I  have  considered  the  case  of  Hattie  M.  Cole  v.  Joseph  Mark- 
ley,  involving  the  NW.  J  of  Sec.  27,  T.  9  8.,  R.  7  W.,  Concordia,  Kans.,  on 
appeal  by  Markley  from  your  decision  holding  his  timber-culture  entry 
for  cancellation. 

It  appears  from  the  record  that  certain  parts  of  said  township,  includ- 
ing the  tract  in  question,  "  were  returned  by  the  surveyor-general  July 
9, 1862,  as  *  saline  lands,'  and  withheld  from  entry  accordingly;''  that 
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on  September  17,  1878,  one  Robert  W.  Pratt  filed  an  affidavit  contest- 
ing said  return,  and  that  at  a  hearing  held  under  the  provisions  of  cir- 
cular October  1, 1878,  the  land  was  shown  to  contain  no  salines,  and 
was  adjudged  to  be  agricultural  by  your  decision  of  September  23, 1880, 
and  declared  to  be  open  to  entry. 

It  appears  further  that  on  January  27, 1879,  and  before  said  hearing 
and  adjudication,  Markley  filed  application.  No.  2301,  to  enter  said  tract 
for  timber-culture,  which  application  was  held  subject  to  the  said  adju- 
dication, and  that  on  March  20,  1879,  Miss  Cole  filed  her  declaratory 
statement  No.  9882,  alleging  settlement  December  20, 1878.  By  said 
decision  of  September  23, 1880,  the  local  officers  were  instructed  to  make 
these  applications  of  record  *'  as  of  the  date  on  which  they  were  filed  re- 
spectively/'which  instructions  were  repeated  in  your  decision  of  Decem- 
ber 8, 1880  5  but  it  appears  that  the  local  officers  made  the  Cole  appli- 
cation of  record  as  of  September  29, 1880,  and  the  Markley  application 
as  of  January  13, 1881. 

Now,  it  is  well  settled  that  the  rights  of  parties  to  the  public  lands, 
when  formally  recognized,  relate  back  to  the  date  of  the  inception  of 
said  rights,  as  against  each  other,  and  that  they  are  not  to  be  prejudiced 
by  any  failure  of  the  local  officers  to  do  substantial  justice  in  the  prem- 
ises. As  between  the  parties  to  the  record,  if  either  acquired  a  right 
to  the  land,  Markley,  who  was  fully  qualified,  obtained  an  inceptive 
right  by  his  application  to  enter  January  27, 1879,  and  Miss  Cole  by  her 
settlement  on  December  20, 1878,  if  duly  qualified.  But  the  record 
shows  that  she  was  disqualified  by  reason  of  nonage,  and  that  she  did 
not  come  of  age  until  March  15, 1879 ;  consequently  her  rights  must 
yield  to  those  of  Markley,  who  has  duly  tendered  the  fees,  provided  he 
could  acquire  an  inceptive  right  on  January  27, 1879.  This,  your  decis- 
ion of  July  17,  1882,  holds  that  he  could  not  do,  for  the  reason  that 
"  March  14, 1882,  this  (your)  office  decided,  in  the  case  of  Forbes  v. 
Hatcher,  involving  land  in  the  same  township,  that  the  former  roUng, 
allowing  filings  and  entries  to  date  back  of  the  time  when  the  land  was 
adjudged  agricultural  in  character,  was  erroneous,  and  that  rights 
thereto  could  only  attach  from  and  after  the  decision  ordering  its  resto- 
ration, September  23, 1880." 

This  decision  was  founded  on  the  alleged  reservation  of  the  tract  in 
question  as  '*  saline  land."  How  was  the  reservation  created  t  The  law 
reserves  generally  *' lands  on  which  jire  situated  any  known  salines," 
and  it  has  been  the  policy  of  the  Government  from  the  earliest  date  to 
reserve  salines  from  settlement  and  entry,  and  to  dispose  of  them  by  act 
of  Congress.  But  here  wo  are  met  by  the  fact  that  the  land  in  question 
is  not  saline,  and  it  follows  that  it  was  never  the  intention  of  Congress 
to  reserve  it.  I  am  informed  that  no  express  reservation  of  this  tract 
has  been  made  by  your  office,  although  the  record  shows  that  in  fact 
there  has  been  a  reservation  of  it;  but  it  needs  no  argument  to  show  that 
no  mere  de  facto  reservation  or  api^ropriation  of  land  can  affect  the  rights 
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of  qualified  claimantSy  and  such  is  the  rule  in  your  office  and  in  this  De- 
partment (Lewis  V.  Town  of  Seattle,  9  Land  Owner,  103).  It  is  true 
that  it  has  been  the  practice  of  your  office,  and  of  the  local  officers,  to 
regard  and  to  treat  this  tract  as  reserved ;  but  "the  practice  of  the  of- 
ficers of  the  Land  Office"  does  not  impair  "  the  real  and  just  rights  of 
claimants"  (Ir\une  v.  Marshall,  20  How.,  558,  567).  The  only  evidence 
before  me  of  the  manner  of  creating  this  reservation  is  to  be  found  in 
your  decision  in  the  case  of  Forbes  v.  Hatcher,  above  referred  to,  where 
it  is  said  that  "  the  land  in  controversy  was  reserved  by  the  surveyor- 
general's  letter  of  July  9, 1862;"  but  1  am  of  opinion  that  such  reserva- 
tion is  presumptive  merely,  and  may  be  overcome. 

It  appears  that  the  surveyor's  field-notes,  and  the  plats  made  from 
them,  show  the  tract  to  be  saline  land ;  but  I  fail  to  find  any  law  au- 
thorizing erroneous  markings  in  the  field-notes  or  plats  to  be  construed 
as  reservations,  or  making  these  markings  conclusive  evidence  of  the 
character  of  land.  In  the  act  of  May  18, 1796  (1  Stat.,  464),  it  was 
provided  that  "  every  surveyor  shall  note  in  his  field-book  the  true  sit- 
nations  of  all  mines,  salt-licks,  salt-springs,  and  mill  seats,  which  shall 
come  to  his  knowledge,"  and  that  '<  these  field-books  shall  be  returned 
to  the  surveyor- general,  who  shall  therefrom  cause  a  fair  plat  to  be 
made,"  which  "  shall  be  recorded  in  books  to  be  kept  for  that  purpose," 
and  *'  a  copy  thereof  shall  be  kept  open  at  the  surveyor-general's  office 
for  public  information,  and  other  copies  sent  to  the  places  of  sale  and 
to  the  Secretary  of  the  Treasury."  Such  has  been  the  law  from  that 
date,  and  such  is  the  language  of  section  2395,  Bev.  Stat.,  with  the 
exception  of  the  substitution  of  *'  the  General  Land  Office  "  for  "  the 
Secretary  of  the  Treasury."  Public  and  official  information  was  the 
object  of  these  notations,  with  a  view  to  preventing  entry  until  the  facts 
are  finally  determined.  They  should  be,  and  they  are,  only  prima  fade 
evidence,  and  subject  to  be  rebutted  by  satisfactory  proof  of  the  real 
character  of  the  land  j  for  they  may  be  erroneous,  and,  as  was  justly 
remarked  by  the  supreme  court  of  Oregon  in  Mining  Company  v,  Ish 
(Copp's  Mineral  Lauds,  365),  "  to  hold  that  the  failure  of  the  surveyor 
to  fully  discharge  his  duty  could  operate  to  defeat  the  rights  of  the  ap- 
pellant would  be  violation  of  the  plainest  principles  of  justice." 

Where  this  question  has  arisen  in  the  courts,  they  have  so  held  ex- 
pressly, or  by  clear  implication.  In  fiobinson  v.  Forrest  (29  Oal.,  321), 
where  the  plats  showed  swamp  land,  the  court  say : 

The  descriptive  field-notes  on  the  plat  are  not  conclusive  evidence  of 
the  character  of  the  land  ;  for,  when  the  bounds  of  a  tract  are  given, 
the  question  whether  the  tract  is  or  is  not  included  within  the  lands 
granted  as  swamp  or  overflowed  land  is  a  question  of  fact. 

In  Bailroad  Company  v.  Smith  (9  Wallace,  95),  the  court  declared 
testimony  to  the  fact  of  a  swampy  character  to  be  competent,  and  said : 
"  The  matter  is  one  of  observation  and  examination,  and  whether  aris- 
ing before  the  Secretary,  whose  duty  it  was  primarily  to  decide  it,  or 
4531  L  o 54 
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before  the  court,  whose  duty  it  became  because  the  Secretary  had  failed 
to  do  it,  this  was  clearly  the  best  evidence  to  be  had;''  and  such  has 
been  the  ruling  of  this  Department  in  regard  to  swamp  lands,  as,  for 
example,  in  Millard  v.  State  of  Oregon  (5  Land  Owner,  179),  the  swamp 
gram  to  Minnesota  (4  Land  Owner,  149),  and  the  swamp  grant  to  Florida 
(7  Land  Owner,  9),  in  the  last  of  which  cases  it  was  held  that  field- 
notes  are  not  "  due  proof"  of  the  character  of  land.  In  these  cases, 
also,  and  in  others,  it  appears  that  it  has  been  customary  lo  allow  entry 
on  lands  returned  by  the  surveyor-general  as  swamp  lands,  on  hearing 
and  proof  of  the  facts  by  agricultural  claimants. 

Mineral  lands  are  reserved  by  the  same  laws  and  in  the  same  terms 
as  saline  lands,  and  in  the  same  language  it  is  provided  that  the  field- 
notes  and  plats  shall  record  their  situations.  But  it  has  never  been 
held  that  these  notations  created  reservations  of  the  lands  so  marked. 
General  Circular,  May  16, 1868  (Copp's  Mining  Decisions,  249),  declares 
that  "the  return  of  a  deputy  surveyor,  although  entitled  to  respect  as 
coming  from  a  sworn  officer,  is  not  to  be  taken  as  conclusive  in  these 
cases,  when  disputed,  but  the  matter  must  be  investigated  by  the  ex- 
amination of  witnesses;"  and  a  claim  to  such  land  has  always  been  per- 
mitted, subject  to  such  investigation.  The  same  circular,  in  order  "to 
give  effect"  to  section  11,  act  of  July  26, 1866,  authorizing  the  Secretary 
of  the  Interior  to  designate  and  set  apart  such  lands  in  the  mineral  belt 
of  California  as  were  clearly  agricultural,  required  surveyors  "  to  describe 
in  their  field  notes  and  designate  on  township  plats  such  lands  as  are 
agricultural,"  and  declared  tracts  so  designated  to  be  open  to  agricult- 
ural settlement;  but,  so  far  from  such  designation  and  declaration 
operating  as  a  reservation  of  the  land  from  mining  entries,  the  circular 
expressly  provides  for  contests  and  hearings  by  the  mineral  claimants 
in  order  to  determine  the  true  character  of  the  land.  These  views  of 
the  effect  of  the  surveyor-general's  returns  have  never  changed,  and 
accordingly  it  was  held  by  Mr.  Secretary  Schurz  in  Scogin  v.  Culver 
(Sickels'  Mining  Laws,  450),  where  "  the  plats  of  survey  of  this  town- 
ship, showing  it  to  be  agricultural  land,  were  approved,"  that  "whether 
or  not  the  lands  entered  by  Culver  were  such  lands  is  a  question  of  fact 
to  be  determined  by  proof,  and  it  is  immaterial  that  they  had  been  pre- 
viously borne  on  the  official  records  as  agricultural  lands." 

The  timber-culture  laws,  confining  entry  to  "lands  devoid  of  timber," 
as  effectually  reserve  timbered  lands  from  such  entries  as  other  stat- 
utes reserve  saline  and  mineral  lands.  In  1874  it  was  held  by  your 
office  in  the  cases  of  Dyer  and  Walker  (Copp's  Land  Laws,  658),  that 
"the  official  township  plat,  showing  timber  on  a  certain  tract,  must 
be  accepted  as  determining  the  character  thereof,"  and  a^  reserving 
from  entry ;  but  the  ruling  was  long  since  overruled  by  this  Depart- 
ment, and  it  was  held  in  Linden  v.  Gray  (3  Land  Owner,  181),  that  "the 
statements  contained  in  the  field-notes  may  be  modified  or  contradicte<l 
by  evidence  taken  in  due  form."    In  Lamb  v,  Eeeser  (3  Land  Owner, 
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73),  where,  as  in  the  case  at  bar,  an  application  was  made  but  entry  re- 
fused pending  an  inquiry  into  the  character  of  the  land,  and  meanwhile 
a  homestead  entry  permitted,  it  was  held  that,  where  the  evidence  es- 
tablished the  non-timber  character  of  the  land,  "  it  follows  that  the 
marking  on  the  plat  was  erroneous,  the  land  was  subject  to  Lamb's  entry, 
and  he  should  now  be  permitted  to  make  it  as  of  the  date  he  offered  it." 
It  thus  appears  that  the  rulings  of  the  courts  and  of  the  Land  Depart- 
ment are  consistent  in  their  view  of  the  effect  of  the  surveyor-general's 
returns  of  swamp,  mineral,  and  timbered  land,  and  I  can  perceive  no 
reason  why  there  should  be  a  different  ruling  in  relation  to  the  returns 
of  saline  lands.  That  the  ruling  should  be  the  same  appears  by  plain 
implication  from  cases  which  have  arisen  in  the  courts,  where  the  broad 
rule  obtains  that  there  is  no  reservation  except  by  force  of  the  law.  In 
Indiana  v.  Miller  (3  McLean,  151),  it  seems  that  a  certain  tract  was 
marked  on  the  field-books  as  containing  a  salt  spring,  because  wild 
animals  had  been  observed  to  drink  the  water;  but  the  evidence  showed 
that  in  fact  it  was  of  no  value  as  a  salt  spring,  and  it  was  held  that  it 
did  not  pass  to  the  State  by  the  grant  of  April  19, 1816.  In  Morton  v. 
Nebraska  (21  Wallace,  660),  where  the  question  of  saline  reservations 
in  Kansas  and  Nebraska  was  directly  raised,  the  court  refute  the  argu- 
ment that  a  reservation  of  the  land  depends  upon  the  notation  on  the 
plats,  and  they  say : 

The  salines  in  this  case  were  not  hidden,  as  mines  often  are,  but  were 
so  incrusted  with  salt  that  they  resembled  ^^snow  covered  lakes,"  and 
were  consequently  not  subject  to  pre-emption.  •  •  •  The  salines  in 
question  were  noted  on  the  field-books,  but  these  notes  were  not  trans- 
mitted to  the  register's  general  plats,  and  it  is  argued  that  a  failure  to 
do  this  gave  a  right  of  entry.  But  not  so,  for  the  words  of  the  statute 
are  general  and  reserve  from  sale  or  location  all  salines,  whether  marked 
on  the  plats  or  not. 

These  cases  seem  to  be  decisive  of  the  issue  raised  in  the  case  at 
bar,  and  to  establish  the  rule  that  a  notation  of  ^^  saline"  on  the  plats, 
or  its  omission,  is  immaterial,  and  that  no  land  but  that  in  fact  saline 
is  reserved  from  agricultural  entry.  And  the  act  of  January  12,  1877 
(19  Stat.,  221),  providiug  for  the  sale  of  saline  lands,  strengthens  this 
view  by  requiring  a  hearing,  when  it  is  made  to  appear  to  the  local 
officers  that  any  lands  in  their  districts  are  saline  in  character.  This 
was  the  view  expressed  in  my  opinion  of  July  12,  1882  (Henry  C.  Hor- 
ton,  9  Land  Owner,  121),  where  agricultural  and  railroad  claims  were  in 
conflict,  namely,  "If  the  lands  are  saline  in  character  they  are  excepted 
from  the  grant,  and  are  reserved  to  the  United  States.  If,  on  the  other 
hand,  they  are  not  saline  in  character,  they  are,  so  far  as  appears,  sub- 
ject to  the  appellant's  claim,  if,  as  alleged,  the  company  has  received 
other  lands  in  lieu  thereof."  The  character  of  the  lands  is  a  question 
of  fact,  to  be  determined  by  due  proofs,  and  the  qualified  party  who 
first  settles  on  them,  or  applies  to  enter  them,  and  otherwise  conforms 
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to  the  law,  has  priority  of  right  when  their  non-saline  character  is  de- 
termined. 

Your  decision  is  accordingly  reversed,  and  the  land  awarded  to 
Markley. 


Northern  Paoipio  Bailroad  Company  v.  Curry. 

In  view  of  the  irregularity  in  the  procedure,  and  of  Curry's  good  faith,  his  case  falls 
withio  the  exceptions  to  the  rule  laid  down  in  Owen  v.  Russell  (9  L.  O.,  lll)i  and 
his  second  timber-culture  entry  will  be  regarded  as  an  amendment  of  his  first 
entry. 

Secretary  Teller  to  Commissioner  McFarlandj  February  19, 1884. 

Sir  :  I  have  considered  the  case  of  the  Northern  Pacific  Bailroad 
Company  v.  Thomas  Curry,  involving  the  N.  J  of  NW.  J  and  W.  J  of 
NE.  I  of  Sec.  23,  T.  13  N.,  B.  18  E.,  Yakima  district,  Washington  Ter- 
ritory, on  appeal  by  the  company  from  your  decision  of  February  15, 
1882. 

It  appears  that  Curry  made  timber-culture  entry  No.  723  (Walla 
Walla  series)  November  21, 1878,  of  the  S.  ^of  SW.  J  of  Sec.  14,  and  the 
N.  J  of  NE.  J  of  Sec.  23,  but  the  entry  was  declared  to  be  illegal  and  ac- 
cordingly held  for  cancellation  by  your  office  letter  of  May  17, 1879,  (copy 
whereof  was  not,  but  should  have  been,  transmitted  with  the  case  upon 
appeal  to  this  Department),  "  for  the  reason  that  timber-culture  entry 
could  not  embrace  land  in  more  than  one  section."  By  the  same  letter 
your  office  also  instructed  the  register  and  receiver  to  advise  Curry 
that  upon  his  relinquishing  the  tract  in  either  one  section  or  the  other 
he  would  be  permitted  to  select  another  tract  contiguous  to  and  situated 
in  the  same  section  with  the  one  he  might  elect  to  retain,  provided  such 
claim  should  not  aggregate  more  than  one  hundred  and  sixty  acres ;  or 
he  could  elect  to  have  his  entry  canceled  and  make  a  new  one  in  lieu 
thereof.  (You  say :  "At  this  time  the  land  in  said  sections  wa«  public 
land,  and  subject  to  disposal  by  the  Government.")  Curry  does  not 
appear,  however,  to  have  acted  upon  such  advice,  neither  appealing 
from  your  action  nor  relinquishing  pursuant  thereto,  nor  has  his  entiy 
been  canceled.  But  under  date  of  September  30, 1880,  he  made  timber- 
culture  entry  No.  1199  (Walla  Walla  series)  of  the  N.  i  of  the  NW.  i, 
and  W.  i  of  NE.  i  of  Sec.  23.  October  19  ensuing,  one  James  O.  Grier 
made  desert-land  entry  No.  3,  of  the  S.  J  of  SW.  J,  Sec,  14,  but  such  entry 
was  declared  to  be  illegal  by  your  office  letter  of  June  17, 1881,  whereby 
Curry's  second  entry  was  held  for  cancellation,  because  the  same  cov- 
ered land  within  the  withdrawal  limits  of  the  Northern  Pacific  Bail- 
road Company's  amended  branch  line.  Section  23  is  within  the  limits 
of  the  company's  withdrawal  of  July  18,  1879,  and  since  then  no  land 
in  said  section  has  been  subject  to  disposal  by  the  United  States,  un- 
less valid  claims  thereto  had  been  previously  initiated. 
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In  reply  to  the  register's  letter  of  November  21, 1881,  touching  entry 
No.  723,  and  requesting  your  ofSce  to  suspend  final  action  thereon,  you 
advised  the  register  and  receiver  February  15  ensuing,  on  this  wise: 

It  is  evident  that  an  error  was  made  at  the  local  office  in  allowing 
said  entry  to  be  made  without  a  relinquishment  of  the  tracts  embraced 
in  the  original  entry,  but,  in  view  of  all  the  circumstances,  I  am  of  the 
opinion  that  the  last  entry.  No.  1199,  should  be  considered  and  treated 
as  an  amendment  of  the  original  entry,  in  so  far  as  the  tract  in  section  23, 
which  is  embraced  in  both  entries,  is  concerned,  and  that  Mr.  Gurry's 
right  to  said*  tract  relates  back  to  the  date  of  the  original  entry,  and 
that  the  making  of  said  new  eutry  was  a  virtual  relinquishment  of  all 
claims  on  his  part  to  the  tract  in  section  14. 

The  decision  of  17th  June  last  is  hereby  modified  accordingly,  .and 
the  entry  723  will  be  cancelled,  as  to  the  tract  in  section  14,  and  his  claim 
to  the  land  in  section  23  will  remain  in  abeyance  pending  the  result  of 
an  application  to  the  Northern  Pacific  Eailroad  Comi)any  for  relinquish- 
ment of  its  claim  to  the  W.  ^  of  NB.  J,  in  favor  of  Mr.  Curry,  under 
the  provisions  of  the  act  of  22d  June,  1874.  Should  the  company  con- 
sent to  relinquish,  Mr.  Curry's  entry,  No.  1199,  will  be  canceled,  and 
the  papers  in  entry  No.  723  will  be  returned  for  amendment. 

From  such  action  the  company  appeals,  specifying  as  grounds  there- 
for, to  wit:  (I),  that  you  erred  in  deciding  that  Curry  is  entitled  to 
hold  the  N.  ^  of  NW.  J  of  Sec.  23  j  and  (2),  in  your  not  cancelliug  his 
entry  upon  his  failure  to  appeal  from  your  decisions  of  May  17, 1879, 
and  June  17, 1881. 

It  further  appears  that  said  appeal  was  inclosed  in  a  letter  dated 
March  14, 1882,  from  the  company's  resident  attorney,  in  reply  to  your 
letter  of  February  15th  preceding,  touching  said  relinquishment,  where- 
in he  states : 

I  have  to  reply  that  I  laid  the  case  before  the  companj^,  who  reply 
that  they  see  no  good  reason  for  relinquishing;  that  the  claimant  him- 
self does  not  seem  to  desire  it,  for  he  has  acquiesced  in  the  decision 
holding  his  entry  for  cancellation  for  said  tract.  I  have  therefore  to 
request  that  you  will  cancel,  finally  said  entry  for  said  W.  i  of  NE.  J  of 
Sec.  23. 

Without  discussing  the  minuti»  of  the  several  points  of  exception 
specifically  raised  upon  appeal  by  the  company's  attorney,  touching  the 
incompetence  of  your  action  by  reason  of  Curry's  failure  to  appeal  from 
3^our  predecessor's  action  of  May  17,  1879,  aforesaid,  it  will  suffice  to 
state  generally  in  this  connection  that  the  manifest  irregularity  of  pro- 
cedure in  the  premises  has  been  such  as  to  bring  this  case  within  the 
category  of  exceptions  to  the  general  rule  laid  down  by  me  in  the  case 
of  Owen  V.  Eussell  (9  Copp,  111). 

By  your  letter  of  February  15, 1882,  you  held  aright  that  entry  No. 
1199  should  be  regarded  as  an  amendment  of  entry  No.  723,  so  far  as 
the  N.  i  of  NW.  i  of  Sec.  23  is  concerned,  and  that  Curry's  right  thereto 
relates  back  to  the  date  of  the  senior  entry,  inasmuch  as  at  the  date  of 
the  aforesaid  letter  of  May  17, 1879,  whereby  he  was  permitted  to  elect 
which  tract  he  would  retain,  the  land  in  both  of  said  sections  14  and  23 
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was  public  land,  subject  to  disposal  by  the  Government.  Such  having 
been  the  status  of  the  land  at  that  time,  the  usual  limitation  of  time  is 
waived  in  which  he  might  so  elect,  and  you  will  therefore  allow  the 
amendment  as  provided  in  your  decision,  and  also  including  the  W.  i 
of  the  NE.  J,  that  being  the  tract  which  he  elected  to  take  in  satisfac- 
tion of  his  right  as  authorized  by  your  original  instructions. 
Yonr  decision  as  thus  modified  is  accordingly  affirmed. 


J.  B.  Eaymond. 

Uuder  section  2261,  Revised  Statutes,  a  pre-emptor  may  file  but  one  declaratory  state- 
ment.   Decision  in  the  case  of  W.  L.  Phelps  (8  L.  0. 139)  oyermled. 

Secretary  Teller  to  Commissioner  McFarlandy  February  27 y  1884. 

Sib  :  I  have  considered  the  case  presented  by  the  appeal  of  J.  B. 
Eaymond  from  your  decision  of  July  7, 1883,  refusing  to  allow  said 
Eaymond  to  make  a  second  pre-emption  filing. 

It  appears  that  Eaymond  filed  a  declaratory  statement  February  12, 
1880,  for  the  SE.  J  of  Sec.  21,  T.  2,  E.  26  W.,  Oberlin,  Kans.,  alleging 
settlement  February  2,  1880.  On  April  30,  188;$,  he  applied  to  the 
local  office  for  permission  to  make  a  second  tiling  for  the  same  land, 
alleging  as  a  reason  therefor  that  he  has  made  valuable  improvements 
on  his  claim,  but,  having  failed  to  raise  any  crops  on  account  of  drouth, 
that  he  was  unable  to  pay  for  the  land  within  the  time  provided  bj  law 
for  such  purchase ;  he  therefore  desired  to  fi.le  a  second  declaratory  state- 
ment for  the  same  land,  for  the  better  protection  of  bis  rights  in  the 
premises. 

June  16, 1883,  you  affirmed  the  decision  of  the  local  office  rejecting 
Eaymond's  application. 

June  28, 1883,  Eaymond  filed  an  application  for  a  reconsideration  of 
his  case,  accompanied  by  an  affidavit  showing  that  he  has  seventy 
acres  in  cultivation,  but  that  owing  to  the  nature  of  the  soil  and  the 
climate  he  had  found  it  impossible  to  raise  a  good  crop  from  his  claim, 
and  asking  that  he  be  permitted  to  file  for  the  same  or  other  land,  pre- 
ferring to  retain  his  present  claim  in  the  hope  of  utilizing  it  as  a  stock 
farm. 

July  7, 1883,  your  office  held  that  the  facts  stated  do  not  constitute 
sufficient  ground  for  the  allowance  of  a  second  filing  for  the  same  land, 
and  again  refused  his  application. 

Section  2261  of  the  Eevised  Statutes  provides  that — 

jS^o  person  shall  be  entitled  to  more  than  one  pre-emptive  right  by 
virtue  of  the  provisions  of  section  2259,  nor,  where  a  party  has  filed  his 
<leclaratiou  of  intention  to  claim  the  benefits  of  such  provisions  for  one 
tract  of  land,  shall  he  file,  at  any  future  time,  a  second  declaration  for 
another  tract. 
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llayinond's  application  to  file  for  other  land  is  clearly  met  and  denied 
by  the  second  clause  in  the  statute  quoted,  and  his  application  to  file 
for  the  same  land  is  denied  by  the  firgt  clause  of  said  statute,  if  he  has 
already  attempted  to  exercise  the  "  one  preemptive  right  -'  therein  spec- 
cified.  It  therefore  becomes  necessary  to  inquire  into  the  meaning  of 
the  phrase  "  one  pre-emptive  right,'^  and  to  ascertain  when,  under  the 
law^  such  right  has  been  so  exercised  as  to  preclude  any  further  benefit 
of  the  same. 

The  first  clause  in  section  2261  is  taken  from  a  provision  found  in  the 
tenth  section  of  the  act  of  September  4, 1841  (5  Stat.,  453),  where  it  oc- 
curs in  the  following  form,  ^^  'So  x>erson  shall  be  entitled  to  more  than 
one  pre-emptive  right  by  virtue  of  this  acf  The  second  clause  in  said 
section  is  irom  the  fourth  section  of  the  act  of  March  3, 1843  (5  Stat., 
619),  which  provides : 

That  where  an  individual  has  filed,  under  the  late  pre-emption  law, 
his  declaration  of  intention  to  claim  the  benefits  of  said  law  for  one 
tract  of  land,  it  shall  not  be  lawful  for  the  same  individual,  at  any  future 
time,  to  file  a  second  declaration  for  another  tract. 

The  pre-emption  law  as  it  now  stands  was  substantially  formulated 
in  the  acts  of  1841  and  1843.  Under  the  act  of  1841  no  declaratory 
statement  was  required,  except  in  the  case  of  '^  ofTered  lands,''  but  the 
requirement  to  file  for  '*  unoffered  lands  ^  was  prescribed  by  the  act  of 
1843. 

Section  2259  of  the  Eevised  Statutes  provides  that  persons  possessing 
certain  specified  qualifications  may  '<  enter ''  160  acres,  but  this  section 
does  not  in  any  manner  designate  such  entry  as  a  "  pre  emptive  right." 

Sections  2265  and  2267  provide  for  the  filing  of  a  declaratory  statement 
in  the  case  of  unoifered  lands,  and  for  making  proof  and  payment  there- 
after. By  the  terms  of  these  sections  thirty-three  months  from  the 
date  of  his  settlement  is  accorded  to  the  pre-emptor,  in  which  to  comply 
with  the  law.  During  this  time  he  is  protected  by  the  law  in  the  quiet 
enjoyment  of  his  claim,  and  no  payment  for  such  privilege  is  required. 
Before  such  an  occupation  of  public  land  is  lawful,  certain  acts  on  the 
part  of  the  would-be  pre-emptor  are  necessary.  He  must  settle  in  per- 
son upon  the  land,  and  within  three  months  after  such  settlement  file 
his  written  notice  of  intention  on  his  part  to  purchase  said  land.  By 
these  acts,  when  followed  by  residence  and  improvement,  he  is  enabled 
under  the  pre-emption  law  to  practically  own  the  land  claimed  by  him 
for  thirty- three  months  before  payment  is  required.  But  when  he  does 
make  payment  therefor  he  is  precisely  upon  the  same  footing  as  though 
the  land  had  been  open  to  private  cash  entry,  so  far  as  the  actual  pur- 
chase is  concerned.  The  right,  then,  to  hold  the  land  before  payment  is 
made  therefor,  upon  promising  to  buy  the  same  at  a  stipulated  time, 
together  with  the  right  to  purchase  at  such  time,  is  the  '*  pre-emptive 
right''  referred  to  in  section  2261,  and  such  right  is  initiated  by  settle- 
ment and  filing  a  declaratory  statement,  and  has  had  its  full  life  when 


856  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

the  time  stipulated  for  purchase  arrives.  If  for  any  reason  the  pre- 
emptor  does  not  perform  his  part  of  the  contract  the  fact  yet  remaian 
that  he  has  once  enjoyed  the  pre-emptive  right.  He  has  held  the  land 
the  full  period  of  time  alloted  him  under  the  law,  and  by  what  far- 
ther right  can  he  ask  the  Department  to  double  the  time  named  by  the 
statute?  Such  a  construction  would  in  effect  be  equivalent  to  legisla- 
tion on  the  part  of  the  Department. 
Section  2272  of  the  Eevised  Statutes  provides  that. — 

Nothing  in  the  provisions  of  this  chapter  shall  be  construed  to  pre- 
clude any  person  who  may  have  £led  a  notice  of  intention  to  claim  any 
tract  of  land  by  pre-emption,  from  the  right  allowed  by  law  to  others 
to  purchase  such  tract  by  private  entry  after  the  expiration  of  the  right 
of  pre-emption. 

By  the  concluding  clause  of  this  section  it  will  be  seen  that  Congress 
contemplated  such  a  possibility  as  an  <^  expiration  of  the  right  of  pre- 
emption," without  title  being  acquired  under  the  pre-emption  law,  and 
in  such  case  made  provision  therefor.  If  a  preemptive  right  may  thus 
expire,  it  follows  that  this  clause  furnishes  a  good  definition  of  the  true 
extent  of  one  pre-emption  right. 

The  history  of  this  section  is  as  follows:  A  general  circular,  dated 
September  28, 1842  (Lester's  L.  L.,  360),  was  issued  by  your  office,  in 
which  the  act  of  184:1,  which  required  among  other  things  a  declaratory 
statement  to  be  filed  in  the  case  of  '<  offered  lands,^  was  construed,  and 
the  following  language  used: 

Where  such  settler,  instead  of  entering  the  land,  as  he  might,  at  pri- 
vate entry,  elects  to  enter  the  same  under  the  provisions  of  the  law  of 
September  4, 1841,  (whereby  he  obtains  a  year's  time  from  the  date  of 
settlement  to  make  the  payment),  he  is  bound  to  comply  with  all  the 
requirements  of  that  law.  A  failure  to  do  so  in  regard  to  any  of  these 
requirements  renders  the  land  subject  to  the  entry  "  of  any  other  pur- 
chaser," and  any  person  so  failing  is  positively  debarred  by  the  law  from 
the  privilege  of  making  a  private  entry  of  the  same  under  any  pretense. 
Instances  have  been  made  known  where  persons  filed  the  declaratory* 
statement,  as  required,  without  any  improvements  having  been  made, 
merely  with  a  view  of  keeping  the  land  from  being  entered  by  any  other 
person  for  a  year,  intending  near  the  expiration  of  that  time  to  abandon 
their  pretended  pre-emption  claim  and  enter  the  same  at  private  entry. 
The  consummation  of  all  such  cases  must  be  prevented,  and  this  can  be 
done  by  requiring  a  rigid  compliance  with  all  the  provisions  of  the  law, 
as  above  directed. 

This  construction  continued  to  be  received  as  the  proper  interpreta- 
tion of  the  law  until  the  passage  of  the  act  of  1843,  which  contained  in 
the  ninth  section  thereof,  substantially,  the  provision  now  forming  sec- 
tion 2272. 

By  this  provision  Congress,  in  effect,  recognized  the  construction 
adopted  by  your  ofiBce  as  a  reasonable  deduction  from  the  law,  but  said 
that,  while  the  preference  right  conferred  by  the  law  might  expire  and 
the  pre-emptor  thereafter  lose  the  right  of  purchase  under  said  law, 
nothing  therein  should  be  so  construed  as  to  prevent  him  from  exercis- 
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ing  the  common  right  which  belonged  to  all  persons  to  purchase  the 
land  at  private  entry.  The  section  in  no  manner  extended  the  opera- 
tion of  the  preemption  law,  baton  the  other  hand  provided  that  when- 
ever a  pre  emptor  had  used  his  pre  emptive  right  and  failed  to  acquire 
title  thereby  he  should  thereafter  be  relegated  to  the  right  "  allowed 
by  law  to  others  to  purchase  said  tract." 

Section  2262  requires  the  settler  to  make  oath  "that  he  has  never  had 
the  benefit  of  any  right  of  preemption  under  section  2259.'^ 

It  cannot  be  held  that  said  oath  could  be  consistently  taken  after  one 
declaratory  statement  had  been  filed  and  the  thirty-three  months  had 
elapsed,  simply  because  the  pre-emptor  for  some  reason  did  not  buy 
the  land  during  such  period. 

The  preemptor's  right  was  defined  in  Bowers  v.  Keesecker  (14  La., 
307),  to  be  *^a  right  to  purchase  at  a  fixed  price,  in  a  limited  time,  in 
preference  to  others.^'  (See  also  Lytle  v.  Arkansas,  9  How.,  314; 
Myers  t?.  Croft,  13  Wall.,  291.)  Under  this  doctrine  no  right  a«  a  pre- 
emptor  to  purchase  after  the  expiration  of  the  limited  time  is  recognized, 
such  right  having  expired  with  the  time.  In  Moore  r.  Besse  (43  Cal., 
511),  referring  to  the  pre-emptor,  the  court  said,  "he  could  at  any  time 
abandon  his  possession  and  deprive  himself  of  his  right  of  pre-emption.'' 

In  construing  the  clause  which  now  forms  the  first  part  of  section 
2261,  your  office  said,  September  15,  1841 : 

A  person  who  has  once  availed  himself  of  the  provisions  of  this  act 
cannot  at  any  future  period,  or  at  any  other  land  office,  acquire  another 
right  under  it.    (Lester's  L.  L.,  p.  360.) 

By  the  act  thus  referred  to  the  pre-emptor  could  file  on  offered  land, 
hold  the  same  a  year,  and  then,  if  he  so  elected,  buy  it.  The  right  con- 
ferred, including  the  privilege  to  buy,  was  fully  enjoyed  at  the  expira- 
tion of  the  year,  whether  the  pre-emptor  bought  the  land  or  not.  This 
was  for  him  to  determine.  If  after  availing  himself  of  the  provisions  of 
the  act  he  saw  fit  to  not  buy  the  land,  he  was  nevertheless  precluded 
from  a  further  exercise  of  the  pre-emptive  right. 

In  denying  the  right  to  file  a  second  time  for  the  same  tract  it  was 
held  by  this  Department,  in  Minor  v.  Briggs,  that  "  but  one  pre-emp- 
tive right  is  extended  to  the  settler,  and  the  filing  of  a  declaratory  state- 
ment is  an  essential  feature  of  that  right  (Gopp's  L.  L.,  1882,  580). 
Such  was  the  interpretation  of  the  law  in  the  Department  until  the  de- 
cision of  the  Phelps  case  (Gopp's  L.  L.,  1882,  p.  581),  in  which  my  pre- 
decessor, following  the  case  of  Gumens  v,  Gyphers  (56  Gal.,  388),  allowed 
a  second  filing  for  the  same  tract  in  the  absence  of  adverse  rights.  The 
court  in  the  California  case,  in  construing  section  2261,  held  in  substance 
that  the  first  clause  thereof  in  effect  declared,  that  no  person  shall  be 
entitled  to  enter  with  the  register  and  thus  acquire  from  the  Govern- 
ment, under  the  pre-emption  laws,  more  than  one  tract  of  land,  but  did 
not  prohibit  a  second  filing  for  the  same  tract,  holding  that  if  this  were 
not  so  the  second  clause  of  said  section  was  nugatory. 
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I  cannot  concur  in  sach  a  construction  of  the  act,  for  it  involves  the 
proposition  that  until  a  settler  has  acquired  title  under  the  pre-emption 
law  he  never  loses  the  right  to  file  anew  for  the  land;  that  if  be  elects 
on  the  expiration  of  the  time  fixed  by  law  to  not  buy  the  land,  such 
election  gives  him,  in  the  absence  of  adverse  right,  the  privilege  of 
again  excluding  the  settlement  rights  of  the  public  for  another  period 
of  thirty-three  months.  When  the  whole  of  this  section  is  considered 
together  it  becomes  apparent  that  Congress  by  the  first  clause  said, 
"  no  man  shall  have  more  than  one  pre-emptive  right,"  and  by  the  sec- 
ond, '^  that  right  shall  be  restricted  to  one  tract  of  land."  Full  effect  is 
thus  given  the  whole  section  without  giving  to  the  pre-emptor  the  ex- 
clusive right  to  hold  the  land  beyond  the  time  fixed  by  law,  and  thus 
receive  more  than  one  pre-emptive  right. 

If  Congress  had  not  intended  by  the  clause  under  consideration  to 
limit  the  right  of  a  preemptor  to  one  filing,  or  rather  if  Congress  bad 
intended  to  permit  more  than  one  filing  for  the  same  tract  by  the  same 
person,  apt  words  could  have  been  readily  found  for  the  expression  of 
such  intent.  If  it  is  conceded  that  the  meaning  of  Congress  is  left  in 
uncertainty,  and  that  for  the  purpose  of  discovering  such  meaning  rules 
governing  statutory  construction  are  to  be  applied,  then  the  effect  of 
the  construction  may  be  fairly  considered  in  such  a  case  as  this.  In  the 
case  of  Fisher  v.  Blight  (2  Cranch,  389),  the  court  said: 

That  the  consequences  are  to  be  considered,  in  expounding  laws, 
where  the  Intent  is  doubtful,  is  a  principle  not  to  be  controverted,  but 
it  is  also  true  that  it  is  a  principle  which  must  be  applied  with  caution, 
and  which  has  a  degree  of  influence  dependent  on  the  nature  of  the 
case  to  which  it  is  applied. 

In  the  case  of  Litchfield  v.  Dubuque  and  Pacific  Eailroad  Company 
(23  How.,  88),  it  was  said  that,  ''  if  the  words  admit  of  different  mean- 
ings it  would  be  right  to  adopt  that  which  is  more  favorable  to  the  in- 
terests of  the  public."  The  construction  which  would  admit  a  second 
filing  for  the  same  land  would  allow  a  third  and  a  fourth,  and,  in  effect, 
permit  the  pre-emptor  to  hold  the  land  indefinitely  without  payment,  a 
result  in  direct  conflict  with  the  letter  and  spirit  of  the  law,  and  in  der- 
ogation of  the  general  rights  of  the  public.  (Minor  v.  Briggs,  Copp's 
L.  L.,  1882,  p.  580.) 

If  a  second  filing  is  permitted  for  the  same  tract,  the  second  declara- 
tory statement,  in  order  to  apparently  comply  with  the  law,  must  of  ne- 
cessity set  forward  the  date  of  settlement  at  least  thirty  months,  for 
section  2265  provides  that — 

Every  claimant  under  the  pre-emption  law  for  land  not  yet  proclaimed 
for  sale  is  required  to  make  known  his  claim  in  writing  to  the  register 
of  the  proper  land  oflfice  within  three  months  from  the  time  of  the  set- 
tlement, giving  the  designation  of  the  tract  and  the  time  of  settlement ; 
otherwise  his  claim  shall  be  forfeited  and  the  tract  awarded  to  the  next 
settler,  in  the  order  of  time,  on  the  same  tract  of  land,  who  has  given 
such  notice  and  otherwise  complied  with  the  conditions  of  the  law. 
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In  the  case  now  nnder  coDsideration,  tbe  new  declaratory  statement 
which  is  sought  to  be  filed  alleges  settlement  on  April  25, 1883,  whereas 
in  fact  such  settlement  was  made  February  2, 1880,  as  appears  from  the 
original  declaratory  statement.  Thus,  in  order  to  secure  a  right  not 
conferred  by  the  law,  it  becomes  necessary  for  the  pre-emptor  to  falsify 
the  facts  and  to  stultify  himself. 

While  the  pre-emptor  in  this  case  has  exhausted  his  pre-emptive  right 
so  far  as  the  priority  of  his  settlement  right  can  be  protected  under  a 
declaratory  statement,  he  is  not  on  that  account  denied  the  privilege 
of  purchasing  the  land.  The  law  prescribes  no  penalty  for  failure  to 
make  final  proof  and  payment,  within  the  statutory  period,  beyond  ren- 
dering the-land  subject  to  the  claim  of  the  next  settler,  in  order  of  time, 
who  has  complied  with  the  law ;  hence,  in  such  cases  the  Department 
has  held,  following  by  analogy  the  rule  in  Johnson  v,  Towsley  (13  Wall., 
72),  that  in  the  absence  of  a  valid  adverse  claim  the  pre-emptor  may 
purchase  the  land  on  making  the  proper  proof  under  the  pre-emption 
law.  (Walker  v.  Walker j  Copp's  L.  L.,  293 1  Watson  v.  Missouri  River, 
Port  Scott  and  Gulf  B.  R.  Co.,  t'Wd.,  1882,  p.  902 ;  Ramage  v.  Maloney, 
1  Rep.,  106.) 

This  decision  ii  not  to  be  taken  as  affecting  cases  already  adjudicated 
under  the  ruling  in  the  Phelps  case,  which  is  hereby  overruled. 

Your  decision  is  therefore  affirmed. 


NOBTHKEN  PAOIFIO  RAILROAD. 

No  proceedings  can  be  taken,  even  by  Congress,  to  declare  a  forfeiture  of  this  grant, 
if  breaches  thereof  have  occurred,  until  one  year  after  the  time  fixed  for  the 
completion  of  the  road,  namely,  July  4,  1880. 

Secretary  Teller  to  Hon.  George  F.  Edmundi)^  May  2^^  1884. 

8m:  Replying  to  your  dispatch  of  yesterday  relating  to  the  North- 
em  Pacific  Railroad,  I  have  the  honor  to  transmit  herewith  a  tabular 
statement  which  will  show  <^  the  respective  dates  of  the  acceptance  of 
completed  sections  of  the  road,  and  what  sections  after  July  4, 1876," 
as  requested  by  you. 

The  other  part  of  the  telegram  refers  to  the  joint  resolution  of  May 
31, 1870  (16  Stat.,  378),  and  requests  that  you  be  informed  when,  "  ac- 
cording to  that,  the  main  line  should  have  been  completed."  I  presume 
that  you  refer  to  that  part  of  the  act  (1870)  which  provides — 

That  25  miles  of  said  main  line^  between  its  western  terminus  and  the 
city  of  Portland,  in  the  State  of  Oregon,  shall  be  completed  by  the  first 
day  of  January,  A.  D.  1872,  and  40  miles  of  the  remaining  portion 
thereof  each  year  thereafter  until  the  whole  shall  be  completed  between 
said  points. 

Said  western  terminus  was  Tacoma,  Wash.  Ten  The  distance  between 
that  point  and  Portland  is  142.40  miles  as  the  road  is  constructed ;  25 
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jnilos  to  be  completed  by  January  1, 1872,  and  40  miles  annually  there- 
after, would  require  the  road  between  those  points  to  have  been  com- 
pleted by  January  1, 1875.  Of  the  142.40  miles,  65  miles  were  accepted 
September  10, 1873 ;  41.10  miles  May  12, 1874  5  and  36.30  miles  October 
4, 1883. 

Upon  the  general  question  of  the  time  within  which  the  Northern 
Pacific  road  should  have  been  completed,  I  call  your  attention  to  sec- 
tion 2  of  the  resolution  of  May  7, 1866  (14  Stat.,  355),  and  the  joint  res- 
olution of  July  1, 1868  (15  Stat.,  255),  and  to  the  construction  given  to 
those  acts  by  Secretary  Schurz,  in  his  decision  of  June  11, 1879  (Gen- 
eral Laud  OfQce  Report,  1879,  page  109).  In  this  decision  the  Secretary 
holds  that,  under  those  acts,  considered  in  connection  with  section  9  of 
the  original  act  (13  Stat.,  370),  <*  no  proceedings  can  be  taken,  even  by 
Congress,  to  declare  a  forfeiture  of  this  grant,  if  breaches  thereof  have 
occurred,  until  one  year  after  the  time  fixed  for  the  completion  of  the 
road,  viz.,  July  4,  1880.'' 

Whether  the  provision  in  the  resolution  of  May  31, 1870,  above  cited, 
relating  to  the  time  for  the  completion  of  that  portion  of  the  main  line 
between  the  western  terminus  and  Portland,  affected  or  abrogated  ex- 
isting legislation  as  to  the  time  for  the  completion  of  the  other  portions 
of  the  main  line,  has  never  been  considered  by  this  Department. 
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July  22,  1854  (10  Stat..  308) 414, 421, 522 

Augusts,  1854(10  Stat,  346) 457,496 

March  2, 1855  (10  Stat,  634).  sec.  2 670 

May  15.  1856  (11  Stat,  9) 483 

May  17,  1836  (11  Stat,  15; 532,561 

June  3, 1856  (11  Stat,  17) 475.484.501 

August  18,  1856  (11  Stat,  87) 603,608 

August  18, 1856  (11  Stat,  473) 431 

March  8,  1857  (11  Stat,  195) 481, 495, 602. 511 

Maivh  3, 1857  (11  Stat,  251) 653 

March  3. 1857(11  Stat,  517) 390 

June  2. 1858  (11  Stat,  294) 394, 403. 429, 431 

June  12. 1858  (U  Stat.,  332),  sec.  6 603, 608 

December  22. 1858  (11  Stat.  374) 420 

March  12, 1860  (12  Stat,3) 641.642 

June  21, 1860  (12  Stat,  71) 422 
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June  22, 1860  (12  Stat,  84) 9 

June  22, 1860  (12  Stat,  85) 430,431 

January  29, 1861  (12  Stat,  126),  sec.  3 605 

May  20, 1862  (12  Stat,  392),  seo.  5 60 

July  1,1862  (12Stat,489) 477,488,525,846 

April  8, 1864  (13  Stat,  39) 460 

May  5, 1864  (13  Stat,  64) 642 

June  23. 1864  (13  Stat,  184) 443 

July  1,  1864  (13Stat,832) 847,867,372 

July  1,1864  (13  Stat,  335) 668 

July  2,  1864  (13  Stat,  356) 846 

July  2,  1864  (13  Stat,  365) 513, 517, 629, 536, 

554.569,676,  860 

March  3, 1865  (13  Stat,  504) 477 

March  3,  1865  (13  Stat.,  526) 481, 502, 51 1 

March  8,  1866  (14  Stat,  4) 847 

May  7,  1806,  J.  B.  (14  Stat,  855),  sec.  2. . . .         860 

July  4, 1868  (14  Stat,  87) 492,502 

July  13,  1866  (14  Stat,  97) : 494 

July  23, 1806  (14  Stat,  218),  sec.  1 643 

sec.  7 , 549,550 

July  25,  1806  (14  Stat,  239) 490 

July  26,  1866  (14  Stat,  231) ,  sec.  3 773 

sec.  11 713,850 

July  27. 1866  (14  Stat.,  292) 645 

June  25,  1868  (15  Stat,  80) 490 

July  1,  1868,  J.  R.  (15  Stat,  255) 860 

March  8,  I860  (15  Stat,  342) 425 

May  6.  1870  (16  Stat,  121) 844.845 

May  31,  1870,  J.  R.  (16  Stat,  378).. 508, 513, 517, 859 

June  28,  1870,  J.  R.  (16  Stat,  382) 513, 550 

July  9, 1870  (16  Stat,  217),  sec.  12 765 

March  3,  1871  (16  Stat,  573) 547, 548,  550 

March  3,  1871  (16  Stat.  588) 481 

April  5,  1872  (17  Stat,  649) 401,594 

May8, 1872  (17  Stat,  85) 182 

May  10,  1872  (17  Stat,  91) 741, 763, 773 

May  29,  1872  (17  Stat,  190),  seo.  8 821 

Junes,  1872  (17  Stat,  226) G75 
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Jane  8,  1872(17  Stat.,  333) 124, 23« 

June  10.  1872  (17  Stat.,  381) 100 

March  3, 1873  (17  Stat.,  605) 236 

March  3, 1873  (17  Stat..  607; 761 

June  22,  1874  (18  Stat..  194) 486, 527, 530, 633, 

535, 540, 542, 561, 681 

June  23.  1874  (18  Stat,  272) 182 

Febraary  5,  1875  (18  SUt.,  805) 340, 841, 343 

Maiob  3,  1875  (18  Sut ,  420),  seoa.  15, 16. . .         102 

March  3, 1875  (18  Stat.,  482) 543,814 

March  8, 1875  (18  Stat,  407) 21 

March  8, 1875  (18  Stat,  516) 100 

April  13, 1876  (10  Stat,  32) 830 

April21, 1870(lOSUt,  35),  8eo.2 660 

sec.  8 501 

May23.  1876(10Stat,  55) 101 

July  5,  1876  (10  Stat,  74) 181,184,188 

July  81, 1876  (10  Stat,  121) 371.463 

January  12, 1877  (10  Stat,  221)  851 

March  3, 1877  (10  Stat ,  877)  sec.  1 22, 691 

sec.  2 10 

March  3,  1877  (10  Stat.,  403) .. .  00,  200, 224, 660, 672 

May  27,  1878  (20  Stat,  63) 604 

June  3,  1878  (20  Stat.  88) 814, 823, 824,  S27 

June  3, 1878  (20  Stat,  80) . .  172, 332,  334. 631, 633, 663 

June  3,  1878  (20  Stat,  01) 580,506 

June  14, 1878  (20 Stat,  113),  sec.  1 256, 312, 322 

Bee.  2  .  00, 271, 306, 300, 
328, 547. 634 

8ec.3..240,268,277,282, 
284, 280, 202,  203,  818 

860.5 201,663 

8ec.7 280,828 


January  28, 1870  (20  Stat,  274) 

March  3. 1870  (20  Stat,  352) 465 

March  8, 1870  (20  Stat,  472)  .  .30, 01,  UO,  177, 205, 580 

July  1, 1870  (21  Sut,  46) 91 

March  16, 1880  (21  Stot,  68) 182, 186 

May  14, 1880  (21  Stat.,  140),  8e&  1 .  .266^  280, 28S,  305^ 

818. 823, 619 

fleo.2 40,52,57,60, 

U9,166,277,285,  291, 

804,813,821,  581,800. 

618,680 

860.8 20^34,85^104, 

113, 114,  U8, 147. 
172, 175, 575 

May28, 1880  (21  Stat,  143) 578 

June  4, 1880  (21  Stat,  543) 29,  Ul 

June  8. 1880  (21  Stat,  166) 101,168 

JuneO,  1880  (21  SUt,  180) 201.224 

June  15, 1880  (21  Stat,  287).  860. 1 828. 831, 883. 

860.2..48,S2;5S,75k78, 

82.93,06,89,  114.194, 

125, 128, 16^  176,  S28 

800.8 677 

June  16, 1880  (21  Stot,  287) 661, 083. 075,  680 

682.684,688,891,893,894 

January  18, 1881  (21  Stat.,  315) US 

March  3,  1881  (21  Stat,  511) 145 

July  15. 1882  (22  Stat,  168) 806 

July  28, 1882  (22  Stat,  178) TM 

March  3,  1883  (22  Stat,  484) 881.080^871 

March  3, 1883  (22  Stat,  487) 85^86 

March  3,  1883  (22  Stat,  526) 


INDIAN  TREATIES  CITED. 


September  17, 1851  (Key.  Ind.  Treat,  1046) 
September  30, 1854  (10  Stat,  1100) 


Page. 

520 
821 


March  2, 1868  (15  Stat,  610) 

August  2, 1868  (Bev.  Ind.  Treat,  827) 


7M 
520 


REVISED  STATUTES  CITED  AND  CONSTRUED. 


Pace. 

Section  243 100 

Section  244 100 

Section  452 106,100.314 

Section  1046* 830 

Section  1778 213 

Section  1007 200 

Section  2165 105 

Section  2167 196,612 

Section  2168 101,611 

Section  2170 252 

Section  2172 611.612 

Section  2238 662,663,666,667 

Section  2239 663 

Section  2242 666 

Sootiou  2257  604 

Section  2258 604,635 

Section  22r)9 131.590,855 

Section  2260 570,618,685 

Section  2261 854 

Section  2202 550, 500,622, 779, 78, 

Section  2263 782 

Section  2265 578,855.858 


578 


Section  2266 

Section  2267 

Section  2272 

Section  2273 45,578.681 

Section  2274 104,181,150.588 

Section  2277 509 

Section  2279 181 

Section  2283  131 

Section  2287. 107,108,182 

Section  2280 82,97,112,130,686 

Section  2200 53,55 

Secaon2201 77,84.87.91,09,147 

Section  2202 75,98 

Section  2204 00,93,123.207.209,223.504 

Section  2207 20, 40. 48, 52, 58, 70, 151, 166. 289, 619 

Section  2208 lap 

Section  230 1 72 

Section  2304 31, 125, 130 

Section  2305 01,107.108.148 

Section  2306 131.238,238 

Section  2307 31. 18Qi,241 

Section  2300 215 
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P«ge. 

Seoti0n2318 131 

Section  2810...^. 742 

SeotlonSSaO 749 

8Mtkm8322 748 

8eotioii2824 748»7e7 

Section  2825 898,708,709,740,758 

Section  2826 690^  701, 705^  706;  707, 708, 

710,723,725^749,751 

Section  2329 713,764 

Section  2380 718,764 

Section  2831 764 

Section  2884 778 

Section  2336 737 

Section  2387 765 

Section  2341 715 

Seotion2342 713,715 

Section  2347 731 

Section  2850 729 

Section  2356 658,689 

Section  2357 681 


Section  2862 680^601 

Section  2864 603, 606^  608;  676 

Section  2366 658 

Section  2367 461 

Section  2382 628 

Section  2389..... 604 

Section  2895 88;  198;  849 

Section  2896 461 

Section  2400 873 

Section  2401 465 

Section  2408 465 

Section  2447 865 

Section  2449 457,496 

Section  2455 242,603,608 

Section  2457 80 

Section  2606 162 

Section  5013 681 

Section  5182 668 

Section  5481 666 

Section  550S 604.609 


BUIiES  OF  PRACTICE  CITED. 
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Bnlel 219,308 

Bole  2 437 

Roles 57.213 

Kale4 57,59,61,210,213,312,487 

Bole  5 235,303,437 

Bole  6 303 

Bnle7 57.803 

Bale  9 327,229,230 

Baleia 68 

Bnlel2 61,68 

BnlelS 230 

BoleM 229,230,766 

Bnle23 235 

Bnle85 66,281,234.235 

Bale86 284,235 

Bnle41 232,581 

Bnle42 581 


Bole  44. 
Bole  47. 
Bole  49. 
Bale  51. 


Pege, 

387 

169 

656 

656 

Bale  53 65,257,284 

Bale59 223 

BaleAjB 278,280 

Bale67 280 

Bole  76 418;  845 

Bole  77 247 

Bole  78 418 

Bole  83 68,419,769 

Bale84 68,769 

Bole  86 875^715^719 

Bale87 714 

Bale93 612 

Bale  102 879;: 
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Pa«o. 

Al^aDdomnent. 

Ck>mpare  with  Eetidence. 

Pbe-ehftion. 

'  Must  be  proved  affirmatively  by  a  ooateet- 
ant  alleging  it 625 

Yolnntary,  in  the  face  of  an  advene  claim 
which  might  have  been  BaooeaBfnlly  con- 
tested, exbansta  the  pre-emption  right 573 

Volnntary,  on  enoneoas  information  given 
by  the  local  officers  (regarding  effect  of  a 
raUroad  grant),  ma^es  the  land  public. 474, 570 

Where  decedent's  father,  the  sole  heir, 
never  lived  on  or  cultivated  the  land,  and 
permitted  a  removal  of  the  Improvements, 
the  land  iras  abandoned 672 

It  is  competent  to  show  that  an  abandon- 
ment was  occasioned  by  doress 572 

Where  A  left  the  land,  and  B  made  set- 
tlement, and.  withoat  eoltivating  or  estab- 
lishing residence,  also  left  it  for  three 
monthSi  daring  which  period  A  returned, 
and  thereafter  complied  with  the  law,  A's 
right  is  superior 625 

Homestead. 

Sale  of  improvements  is  evidence  of 62 

The  acts  of  the  husband  are  the  acts  of 
his  wife,  his  neglect  her  neglect,  and  his 
abandonment  her  abandonment 81 

Only  the  wife  shall  be  heard  to  show  her 
husband's  desertion  of  her  in  proof  of  aban- 
donment, for  seven  years  after  his  entry ...    81 

Absence  of  entryman  for  five  months  prior 
to  contest  working  at  his  trade,  with  occa- 
sional returns  to  the  land,  and  a  quit-claim 
deed  to  a  third  person,  which  appears  to 
have  been  a  mortgage,  and  a  relinquish- 
mentt  executed  but  not  filed,  are,  in  view  of 
other  evidences  of  good  faith,  not  proof  of 
abandonment 27 

Question  of  abandonment  under  Sec.  2297, 
B.  8.,  was  an  issue  between  the  government 
and  the  settler;  on  proof  of^  the  land  re- 
verted to  the  United  States;  tliis  was 
changed  by  Sec.  2,  Act  of  May  14, 1880,  which 
gave  a  preferred  right  to  the  successful  con- 
testant of  an  entry 60 

Contest  for,  against  settlers  absent  nnder 
act  of  June  4,  1880  (destruction  of  crops), 
would  not  lie  until  April  1, 1882 29 

Contest  for,  will  not  lie  until  the  expira- 
tifflD  of  riz  months  after  entry,  exclusive  of 
the  day  of  entry;  (overruled,  p.  69) 151 

Contest  fbr,  will  not  lie  until  the  expira- 
tion of  six  months  and  one  day  after  entry, 
exolusiveof  the  day  of  entry 69 


Page. 
Mining  Claim. 

Is  admitted  if,  after  a  relocation  applica- 
tion alleging  it,  the  original  locators  iiEdi  to 
adverse ;  if  adverse  claim  is  filed,  the  quea- 
tion  is  a  proper  one  for  the  courts 098 

Oregon  Donation. 

The  settler  alone  represents  the  daim ; 
his  abandonment  is  the  abandonment  of  his 
wife,  his  neglect  is  her  neglect 81 

A  sale  of  the  claim  prior  to  obtaining  com- 
plete title  is  an  act  of  abandonment 488, 451 

Improvement  without  residence  and  sub- 
sequent removal  to  another  part  of  the  State 
and  authorised  sale  of  improvements  is  aban- 
donment  427 

Where  settler  has  been  driven  away  by 
hostile  Indians,  he  must  return  to  the  land 
when  the  cause  of  his  absence  ceases  i  other- 
wise the  absence  is  abandonment 448 

Affidavit. 

Pre-emption. 

Required  by  Sec.  2262,  B.  S.,  zoay  be  made 
before  a  probate  judge  in  Dakota  acting  as 
derk,  when  at  the  county  seat  where  the 
court  is  holden 224 

Required  by  Sec  2262,  B.  S.,  must  be  made 
before  the  register  or  receiver,  but  if  made 
before  a  clerk  may  be  cured  by  a  supple- 
mental affidavit 622 

One  who  swears  falsely  in  the  premises 
forfeits  the  money  (supreme  court  scrip) 
paid  for  the  land,  and  also  all  right  and  title- 
to  the  land  itself 599 

As  to  efTect  of  false  swearing,  see,  also, 
Fraud. 

Homestead. 

Hade  under  Sec.  2294,  R.  S.,  is  for  the 
protection  of  the  settler's  claim  against 
strangers;  if  executed  prior  to,  but  re- 
ceived at  the  local  office  subsequent  to,  a 
private  entry,  the  settler  has  priority  of 
right  to  the  land 123 

Not  made  in  conformity  with  Sec  2294, 
B.  S.,  renders  the  entry  illegal  uad  subject 
to  cancellation 93 

In  Dakota,  may  be  made  before  a  pro 
bate  Judge  when  acting  in  his  clerical  ca- 
pacity  209 

When  a  county  embraces  territory  in  two 
land-districts  a  claimant  for  land  in  one  dis- 
trict may,  under  Sec  2294,  IL  S.,  make  affi- 
davit at  the  county  seat  in  the  other  dis- 
trict     90 

In  Alabama,  where  a  county  and  circuit 

867 
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oomt  hare  origuial  Jarisdiotion  in  a  county, 
mnst  be  made  before  clerk  of  olreoit  court.  223 

When  there  is  more  than  one  ooart  of 
original  jurisdiction  (county  and  circuit)  in 
a  county  (in  Alabama),  may  be  made  before 
the  dark  of  either  court 207 

Final  Pboof. 

Aa  to  affidavit  in,  see  Final  Proof. 

Contest, 

For  affldavita  ot,  aee  under  CfontetL 

ABfSMBMXinr. 

Aa  to  amendment  of,  see  Amondment 

Agent. 

Acta  done  aa  an  agent  (digging  a  ditch) 
arenotaotaof  aetUement 1T3 

Acta  done  by  an  agent  (plowing  and  haul- 
ing lumber)  are  not  acta  uf  aettlement 175 

One  cannot  eetabliah  a  residence  by  proxy.  146 

Beaidence,  cnltiration,  and  improvement 
by  an  agent,  prior  to  personal  aettlementt 
are  of  no  legal  effect 188 

Notice  of  a  defect  to  an  agent  (county 
clerk),  through  whom  the  application  waa 
filed,  la  notice  to  the  principal 270 

In  aeouring  aoldiera'  homesteads;  ace 
HomuUad. 

Compare  with  Attorney  and  Tenant 

Alien. 

Pre-bmption. 

Declaration  of  deceased  husband  or  father 
is  the  dedaration  of  the  widow  or  children ; 
the  cltiEenshlp  of  the  husband  or  father  is 
the  citiaenahip  of  the  wife  or  children 611 

Daughter  of  an  alien,  deceased,  who  was 
a  minor  when  her  father  declared  his  inten- 
tions, may  exercise  right  of  pre-emption  ...  611 

The  son  of  an  alien,  living,  whose  ikther 
haa  only  declared  bis  intmtions,  and  who 
was  a  minor  at  immigratiou,  ia  not  qualified 
to  make  entry  without  having  filed  hia  own 
declaration  of  intentions ;  entry  made  by 
him  mnst  be  canceled 612 

Settlement  and  filing  before  declaration  of 
intention  are  of  no  legal  eflbct ;  where  filing 
is  so  made,  a  subsequent  settlement,  after 
declaration  of  intention,  will  aupport  the 
filing  in  the  abaence  of  an  intervening  ad- 
verae  claim 627 

Homestead. 

The  minor  daughter  (nineteen  yeara  old), 
continuing  in  person  or  by  proxy  to  culti- 
vate and  reaide  on  land  entered  as  a  home- 
stead by  her  fiither  (who  had  filed  his  dec]a> 
ration  of  intention,  but  had  not  obtained  a 
certificate  of  naturalization),  may  by  herself 
or  guardian  make  final  proof,  upon  filing  ev- 
idence that  ahe  haa  taken  the  oaths  pre- 
acribed  in  SeCL  2168,  R  S 100 

Alien  heira  of  a  homeatead  entryman  may 
pnrchaP9  under  Sec  2,  Act  of  June  15, 
1880 98 


Applicanto,  alien  bom,  mnst  accompany 
aifidavita  with  record  proof  that  they  have 
declared  their  intention  to  become  citi- 


aena. 


194 


A  declaration  of  intention  by  the  entry- 
man,  who  dice  before  being  fully  natoraliaed, 
ia  equivalent  to  a  declaration  by  hia  widow 
or  minor  children 185 

An  alien  immigrating  during  hia  minoritj, 
and  remaining  until  after  hia  m^fority,  mdbt 
file  a  declaration,  under  Sec  216S,  S.  8.,  or 
comply  with  the  requirementa  of  Sec  2167, 
R.  S.,  before  being  qualified  fbr  entry 105 

An  honorable  diacharge  from  ti&e  United 
Statea  anny  ia  equivalent  to  a  dedaratXoii  of 
intention 195 

Timber  Culture. 

May  declare  his  intentions,  make  timber- 
culture  entry,  and  absent  himself  ftt>m  tiie 
country  for  two  years  or  more  without  fov- 
feiting  the  entry,  provided  that  he  returns 
and  that  Uie  law  is  complied  with 231 

Applicants  alien  bom  must  accompany 
their  affldavita  with  proof  that  they  havo 
declared  their  intention  to  become  citizena.  19i 

Who  innocently  made  entry,  which  waa 
canceled  for  non-compliance  with  law,  may 
make  anotber  after  he  becomes  a  dtiaen  ... 


Donation. 

Where  alien  claimant  having  declared  his 
intentions,  died  before  naturalization,  hia 
poesessory  right  descended  to  his  heira  and 
patent  properly  issued  to  them ;  application 
by  purchasers  at  administrator's  sale  to  can- 
cel patent  den  ied 439 

Alienation. 

Of  pre-emption,   homestead,   and  other 

righta  to  land,  aee  Abandonment  and  DramA. 

Of  improvementa,  aee  under  PubHe  Land, 

Amendment. 

Officxajl  Neglect  or  Eruor. 

For  rulings,  see  under  Land  Department 

■ 

Application. 

Of  homestead  application,  irregular  be> 
cause  executed  while  land  waa  appropri- 
ated, allowed  (there  being  no  advene  claim)  270 

Timber-culture  a)>p1!cation,  erroneoua  in 
form  (naming  wrong  act)  and  returned  for 
correction,  cakes  effect  as  of  the  date  upon 
which  it  was  first  received 44 

Timber-culture  application  may  not  be 
altered  or  amended  by  *n  attorney,  ao  as  to 
include  a  different  tract 961 

Coal  land  application,  improperiy  made 
by  an  agents  may,  in  absence  of  adverse 
filing  or  complaint,  be  made  ntme  pro  htne.  T* 

Pre-emption  Filing. 

Settlement  waa  made  March,  1881,  followed 
by  residence  and  improvement,  and  filing 
was  made  by  mistake  for  the  wrong  tract  { 
amendment  applied  for  in  May  1882  wiU  not 
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be  allowed  where  adverse  entry  (bomeetead) 
was  made  in  Aagnst  1881,  followed  by  resi- 
denoeand  improvement 676 

Of  filings  may  only  be  allowed  eabjeot  to 
intervening  adverse  rights ;  cases  cited  . .  38, 577 

For  mle  as  to  diligence  and  negligence, 
see  NtgUgence. 

Homestead  Ektry. 

Prohibited  after  acquisition  of  an  adverse 
right  to  the  tract 38, 677 

Allowed  after  contest  commenced,  where 
the  tract  was  by  mistake  entered  as  an  orig- 
inal instead  of  an  a4)oining  farm  homestead .    38 

Where  settler  entered  the  wrong  tract  by 
mistake,  and  failed  to  reside  on  either  tract 
by  reason  of  his  wife's  sickness,  he  may 
amend  so  as  to  embrace  the  tract  originally 
selected  if  no  adverse  rights  have  mean- 
while  attached  to  it 170 

Where  one  enters  a  tract  by  mistj^ke  and 
intentionally  settles  on  and  improves  another 
tract,  prior  to  act  of  May  14,  }880,  he  must 
amend  his  entry  before  intervention  of  a 
valid  adverse  right  (pre-emption  settlement 
and  filing) 676 

Where  amendment  is  authorised,  sixty 
days  only  are  allowed  for  making  it 206 

Allowed  for  adjacent  land  whereon  the 
entryman  had  nccidentally  cut  timber 808 

An  amended  entry  founded  on  a  misrepre- 
sentation of  the  facts  should  be  canceled ...  676 

As  to  change  of  entry,  see  under  Entry. 

Timber-culture  Entry. 

Refused,  where  another  entry  on  the  land 
had  been  allowed ;  but  in  view  of  the  equi- 
ties a  second  entry  is  permitted 253 

Entry  was  held  for  cancellation  in  May 
1679  because  of  illegality,  in  that  it  em- 
braced lands  in  Sections  14  and  23,  with 
privilege  of  amending  by  including  a  con« 
tignons  tract  in  either  section,  but  neither 
appeal,  cancellation,  nor  amendment  was 
made;  in  July  1870  a  railroad  withdrawal 
embraced  Section  23,  and  in  1880  the  entry- 
man  made  a  new  entry  including  the  tract 
originally  entered  and  a  contiguous  tract  in 
Section  23 ;  held  that  the  second  entry  was 
an  amendment  of  the  first  and  valid 862 

Contest  Papers. 

The  libertd  policy  of  the  several  States  in 
respect  to  amendments  in  Judicial  proceed- 
ings win  be  recognized  and  adopted  by  the 
Land  Department,  In  so  far  as  the  amend- 
ment does  not  affect  rights... 89  ' 

A  motion  to  dismiss  for  informalities  in 
the  affidavit  should  be  granted,  or  amend< 
ment  allowed 217,221 

The  omission  to  file  an  application  for  the 
land  in  a  timber-culture  contest  may  bo 
remedied  prior  to  or  at  the  hearing,  if  no 
other  right  has  intervened 296, 319 

Where  aflSdavit  (against  timher-culture 
entiry)  is  executed  prematurely,  but  filed  at 
the  proper  time,  it  may  be  amended 249 
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A  defective  affidavit  of  contest  (lacking 
corroborating  affidavit)  returned  by  the 
local  officers  for  amendment,  and  duly 
amended,  will  be  regarded  as  filed,  so  as  to 
bar  another  contest 39,210 

The  insertion  by  an  attorney  of  the  date 
of  entry  (timber-culture)  in  a  blank  form  f(ur 
contest,  after  the  execution,  is  permissible.  250 

Local  officers  Aould  ooreftilly  examine 
the  contest  papers,  point  out  their  defects, 
and  allow  immediate  aig^ondment 260 

Appeal. 

In  relation  to.  see  under  Oontut, 

Application. 

Diligence. 

See  DUigtnte  and  NsgKg^nee. 

Official  Error  or  Keglect. 

For  rulings,  see  imder  Land  Dtpartment 

By  Citizens. 

For  questions  concerning,  see  AlUn. 

Amendment. 

For  rulings,  see  Amendment 

Pre-emption. 

Made  pending  appeal  from  a  r^ected  ap- 
plication (timber-culture)  must  be  received.  276 

May  not  be  filed  prior  to  a^udication  of 
an  occupant  claim  in  Arizona 843 

Homestead. 

Made  under  a  statute,  must  set  up  a  claim 
strictly  within  the  statute 79 

For  entry  is  barred  by  a  pending  applica- 
tion for  reinstatement 43 

Duly  filed  (before  death)  is  equivalent  to 
entry  as  respects  the  applicant's  rights ....    77 

Must  be  executed  subsequently  to  cancel- 
lation of  an  entry,  or  when  the  land  is  open 
to  entry  at  the  local  office ;  prior  to  January 
8, 1878,  a  different  practice  obtained 269 

Presentation  to,  and  acceptance  by,  the 
local  officer  (receiver)  at  a  place  other  than 
the  local  office  is  unlawful,  and  does  not  bar 
an  application  properly,  but  subsequently, 
filed  on  the  same  day 820 

Returned  because  accompanying  fees  are 
insufficient  will  be  accepted,  if  refiled  before 
other  rights  intervene  (contest  or  entry). ..  279 

Timber  Culture. 

OSraiiALLT. 

Filed  before  cancellation  of  an  entry  (after 
Tolinquishment  in  1878),  with  fees  and  com- 
missions, gave  applicant  no  rights 49 

With  request  to  be  held  in  abeyance,  will 
not  be  received  pending  a  contest  a^nst 
prior  timber-culture  entry  in  same  section . .    84 

Will  be  received  during  the  existence  of, 
and  subject  to,  a  preferred  right  of  entry 
acquired  by  successful  contest  (agidnst  tim- 
ber-culture entry) 276^321 

Without  tender  of  fees  does  not  give  the 
applicant  right  of  entry 276 

With  cbock  for  fees,  will  not  bar  a  subse- 
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qnent  applicatioD  with  payment  of  fees  in 
money  (filed  on  the  same  day) 820 

"With  tender  of  feea  and  oommissions  may 
be  perfected  by  the  heirs  (widow)  after  ap- 
plicant's death 646 

Denying  that  land  is  timbered*  must  be 
received  snl^eot  to  satisfactory  proof  of 
the  facts 850 

Where  accompanying  affidavit  shows  bnt 
a  hundred,  or  a  half  acre  of,  trees  confined 
to  the  mar;^  of  a  stream,  and  the  plats  show 
a  sparse  growth  of  timber,  the  application 
moat  be  accepted,  snbjeot  to  satisfactory 
proofof  the  character  of  the  land 274 

Transmitted  by  mail,  is  to  be  regarded  as 
filed  at  the  moment  it  reaches  the  local 
office  (9  B.m.)i  though  the  letter  of  trans- 
mittal is  not  opened  until  afterward 327 

AVliere  there  are  simultaneous  applica- 
iiioos  for  the  land,  the  privilege  of  making 
the  entry  shall  be  put  up  at  auction  and  sold 
to  the  highest  bidder 687, 689 

WITH  C0KTE6T. 

For  the  land  (homestead  or  timber-culture) 
must  be  filed  with  the  application  to  contest 
a  timber-culture  entry 245, 275^  285^  294 

A  request^  in  the  affidavit,  that  the  con- 
testant "  be  allowed  to  enter  said  tract  un- 
der the  homestead  laws  "  is  sufficient 42 

For  the  land,  with  new  contest,  may  be 
filed  where  the  first  was  dismissed,  in  the 
absence  of  adverse  rights 245, 290 

For  the  land  mast  be  accompanied  by  affi- 
davit showing  qualifications  292 

Is  not  barred  by  a  pending  contest  which 
is  illegal  (without  application  for  the  land, 
or  with  application  to  pre-empt),  or  void  on 
its  face  (alleging  fjEulare  to  cultivate  tiie  first 
year  after  entry) 248, 250, 282, 293. 297 

Mineral. 

For  a  lode  patent  is  barred  by  entry  (lodo) 
dormant  and  uncanceled  for  seven  years 769 

For  placer  is  barred  by  a  homestead  en- 
try of  record,  until  after  a  hearing  on  the 
character  of  the  land 712 

For  special  mlings  under  the  mining  laws, 
see  Mining  Claim. 

Donation. 

A  claim  (in  New  Mexico)  void  on  its  face 
does  not  except  tract  from  a  railroad  grant.  522 

Contest. 

For  rulings,  see  under  Oontett 

Atherton-Foi¥ler. 

For  applications  of  the  doctrine,  see  under 
PvMic  Land, 

Attorney. 

Not  of  record  in  a  case,  may  not  inspect 
tlie  papers 222 

Signature  as  one  of  two  witnesses  to  an 
affidavit  of  contest  does  not  invalidate  it. . .  217 

May  fill  in  the  date  of  entry  (timber-cult- 
ure) in  an  application  for  contest 260 
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May  not  alter  or  amend  an  application  for 
entry  (tiniber-«nltai«)  ao  that  it  AaD.  cn- 
braoe  a  dJlTerent  tract 2C1 

Of  record  in  a  case  cannot,  as  a  notarj* 
public  or  clerk  of  court,  administer  oaths  in 
the  case ;  in  Dakota  this  is  expressly  prohib- 
ited by  statute 212 

Misleading  information  by,  upon  which 
claimant  took  possession  of  and  impraved  a 
tract,  without  initiating  a  legal  chum  to  it, 
win  not  avail  against  an  adverse  dalmsnt. .    56 

Acting  for  entrymon  and  for  advwsa 
claimants,  and  also  endeavoring  to  seciirv 
the  land  forhimself,  will  be  disbarred 62 

Disbarred  ttom  practice  before  the  Land 
Department,  wfU  nevertbelees  be  reoognized 
asanotarypublio 214 

Whether  a  power  of  attorney  given  to  aa 
attorney  while  disbarred  may  be  used  after 
his  reinstatement.  giMsrs 214 

Where  there  has  been  collasion  between 
an  adverse  claimant  and  the  claimant*s  attor- 
ney, which  has  prevented  a  heoxlng  on  the 
merits  (no  appearance)  lehearingis  allowed.  583 

It  Is  not  the  province  of  the  Land  Depart- 
ment to  inquire  into  conduct  of  attomeys  not 
affecting  the  title  to  public  land 616 

Or  agent  cannot  snbetltate  another,  unlees 
by  a  prior  power  of  substitution  or  subse- 
quent ratification  214 

Whether  homestead  right  descends  to  the 
heirs  (Seo.  2291,  B.  8.),  or  to  the  soldier'e 
ohUdxen  as  donees  (Sec  2307,  B.  S.),  a  power 
of  attorney  is  revoked  by  principal's  death.  241 

Bight  to  receive  soldiers*  additional  bome- 
stead  certificate;  see  under  Homsttoad. 

As  to  stipulatioas  by  or  between  counsel, 
see  under  Oontett* 

For  mlings  on  sgency,  see  Agmt 

Caneellation. 

For  rulings  concerning,  see  under  Entry. 

Certiorari. 

In  relation  to,  see  under  Cfonteat 

Circnlars. 

August  26, 1876,  cited;  entries  by  officers 
and  employes  of  the  Land  Department 754 

March  12, 1877,  cited;  desert  lands;  want 
of  harmony  (as  to  assignability  of  claims) 
with  decisions  pointed  out 24 

January  8, 1878,  cited ;  time  of  exeoutia^ 
homestead  and  timber-culture  applications 
^    andaffidavits 286 

October  1. 1878,  cited;  saline  lands 848 

July  1,  1879;  entry  on  possession  of  a 
bona-fide  settlor  is  invalid;  contestant 
should  be  protected  when  acting  under  its 
authority  if  in  force  at  date  of  initiation  of 
the  contest 66 

June  10,  1880,  cited ;  applications  for  re- 
payment under  Sec.  2,  Act  of  June  16, 1886. .  661 

July  17, 18$6,  cited ;  insane  settlers 103 

Angust  6, 1880,  cited ;  repayments 661 
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Octo1>er  0,  1880,  cited;  purohaM  nnder 
act  of  Jane  15, 1880;  Bole  14  of  aald  drcu- 
lar  applied 127 

Oetober  81,  1881,  citod;  lode  and  placer 
mining  claims 700,725,755 

July  31, 1882,  cited;  coal  lands 733 

September  22, 1882,  cited ;  lode  and  placer 
mining  claims 708,718 

December  7, 1882,  cited;  mining  claims  ..  708 

December  15,  1882,  cited;  agents  filing 
soldiers'  homestead  claims  most  make  oath . 
to  DOD^interest ;  the  ruling  must  be    en- 
foroed 215 

December  22, 1882,  cited ;  but  one  contest 
may  be  brought  by  the  same  person  at  the 
same  time;  was  designed  to  prevent  a  mul- 
tiplicity of  contests  for  speculative  pur- 
poses, and  is  not  applicable  to  one  withdraw- 
ing a  contest  in  good  tatith  and  instituting 
another  against  a  different  person 04 

January  12.  1883  (A.),  cited;  relinquish- 
ment of  fraudulent  entries ;  under  it  the  re- 
jection of  relinquishment  executed  about  a 
month  after  entry  (timber-culture)  is  sus- 
tained; (seep.816) 02 

March  1, 1888,  cited ;  timber  trespass  ....  830 

March  23, 1883  (M.),  cited;  fees 205 

April  5^  1883 ;  unlawful  indosures  of  the 
public  lands 640 

April  25,  1883,  cited;  soldiers*  additional 
homesteads 240 

May  22, 1883 ;  the  practice  of  allowing  en- 
tries on  withdrawn  indemnity  railroad  lands 
is  forbidden. 517 

June  8, 1883 ;  amends  circular  of  October 
31, 1881,  concerning  lode  claims,  asaigneea, 
trustees,  and  adverse  claims 725 

July  e,  1883,  cited ;  mining  claims 727 

July  20, 1888;  fees  for  reducing  testimony, 
maUng  plats  and  diagrams,  examining  and 
approving  testimony ;  illegal  fees ;  receiving 
and  accounting  for  fees;  (cited,  056) 664 

December  1, 1883 ;  discontinuing  the  prac- 
tice of  allowing  credit  for  fees  and  commis- 
sions in  prior  homestead  and  timber -culture 
entries;  (cited,  103) 660 

March  1, 1884,  cited ;  repayments 680 

May  8, 1884 ;  practice  at  hearings  ordered 
upon  the  reports  of  special  agents 807 

GitiaEeii. 

ITor  rulings  relating  to,  see  AKen, 

Claim. 

Made  under  a  statute  must  be  brought 
strictly  within  the  statute 70 

Cannot  be  made  by  mere  words,  without 
attempt  to  reduce  to  iKWsession  land  already 
in  another's  possession  by  color  of  law.  .186, 637 

It  is  not  important  for  ns  to  know  what 
the  **clalnis*'  of  parties  have  been;  we  must 
look  to  the  fiusts  as  they  actually  existed. . .  580 

Yoid  on  its  face  (Mexican  donation)  does 
not  except  the  land  from  a  railroad  grant. .  522 

There  is  no  difference  in  principle  between 
the  case  of  a  filing  made  of  record  and  of 


one  oiFered  but  erroneously  njected;  (see, 
also,  nnder  Xond  2)«p0rfinsnt) 37 

He  who  takes  the  initial  step,  if  it  is  fol- 
lowed up  to  patent,  is  deemed  to  have  ao- 
quired  the  better  right  to  the  premises  —  167 

Compare  with  ApplieaUon. 

Coal  £»and. 

For  rulings  concerning  applications,  see 
ApplieaUon, 

A  filing  apppropriates  the  land  and  bars 
subsequent  applications 728 

The  declaratory  statement  and  aiBdavit 
must  be  made  by  the  applicant  himself; 
subsequently  certain  proofs  and  acts  may 
be  made  by  an  agent;  where  the  declaration 
was  improperly  made  by  an  agent,  in  the 
absence  of  adverse  filing  or  conflict  it  may 
be  made  nune  im>  CiMM 735 

Where  A  filed  and  assigned  to  a  company, 
the  company  may  enter  as  assignees 728 

The  law  only  requires  that  no  member  of 
a  company  shall  be  interested  in  other  land 
ftlaimed  or  owned  nnder  the  coal  law  at  date 
ofthe  entry 729 

Price  of^  depends  upon  the  proximity  ofthe 
land  to  a  completed  railroad  at  the  da  te  of  pay- 
ment and  entry,  irreq»ective  of  the  ques- 
tion of  preferred  right  of  entry 738 

Price  of,  within  fifteen  miles  of  a  completed 
railroad,  is  not  affected  by  the  fact  that  there 
is  an  inaccessible  range  of  mountains  be- 
tween the  lands  and  the  railroad 788 

Where  the  pubUc  surveys  were  errone- 
ously extended  over  part  of  the  Ute  reser- 
vation (west  of  the  107th meridian),  and  per- 
sons went  upon  the  land  and  filed  prior  or 
subsequently  to  its  suspension  from  sale  on 
October  7, 1880,  they  were  trespassers  until 
the  act  of  July  28, 1882,  legalized  their  occu- 
pancy ;  the  completion  of  a  railr^iad  mean- 
while within  fifteen  miles  of  the  land  en- 
hanced its  value 738 

Coalland^re  not  mineral  lands  within 
the  meaning  of  the  act  of  June  8, 1878  (tim- 
ber-cutting)  827 

Concerning  amendments  In  general,  see 
AmtndiMnL 

Contest* 

Failttre  to. 

Failure  to  contest  an  adverse  daim,  which 
could  have  been  contested  successfully, 
with  abandonment  of  the  land,  exhausts 
the  pre-emption  right 573 

Effect  of. 

While  pending,  bars  an  entry 55 

As  to  when  it  bars  another  contest,  see 
When,  infra. 

By  Whom. 

FBE-XMPnOX. 

By  a  pre-emptor,  to  clear  the  record  of  a 
prior  pre-emption  claim,  will  be  allowed  In 
exceptional  cases  only 583 

By  a  subsequent  adverse  claimant,  a]l««g- 
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ing  non-compliance  "with  requiremontfl)  wiU 

lie  agalnit  a  fUlng 696 

Contestant  most  be  a  party  in  intereet. . .  219 

Against  aUeged  abandoned  or  forfeited    - 
bomestead  entries  may  be  brought  by  any 
one,  whether  or  not  a  party  in  intereet 219 

By  pre-emptor,  to  dear  record  of  sabse* 
queothomesteaddalnitiriUnotbealloired.  584 

Where  one  in  good  fkith  withdraws  one 
contest  he  may  initiate  another  against  an- 
other person  and  other  land H 

Application  for  the  land  is  not  required. 40, 85 

TDfBBE-CULTUBB. 

"Not  by  one  who  has  exhausted  his  rights . 
under  homestead  and  timber^oultnre  laws. .  276 

Applicant  must  file  affidavit  showing  his 
qualifications  to  enter  the  land 292 

Where  contest  is  dismissed  for  wast  of 
application  for  the  land,  and  no  adTerse  right 
has  intervened,  contestant  may  file  new  con- 
test, with  application 245,290 

One  person  may  at  the  same  time  contest 
one  homestead  and  one  tlmberoultnre  entry; 
or  he  mi^  contest  two  timber«u1ture  en- 
tries, if  he  is  qualified  and  intends  to  make 
a  homestead  and  a  timber^mltore  entry 277 

Contestant  need  not  be  a  party  in  interest.  219 

Contestant  must  be  an  applicant  for  the 
land}  aot  AppUeatiim. 

When. 

HOMSSTKAD. 

'Not  whilst  the  question  of  the  cancella- 
tion of  an  entry  is  pending 134 

Not  until  a  prior  contest  is  finally  a4judi- 
cated  (on  appeal,  by  failure  to  appeal,  or  by 
waiver  of  appeal),  except  where  the  iirst 
contest  is  not  supported  by  law  (as  in  con- 
test against  a  timber-culture  entry  without 
application  to  enter) 216,218 

Where  contest  was  filed  pending  a  prior 
contest  and  prior  to  relinquishment  of  land, 
it  was  of  no  legal  effect  after  relinquish- 
ment  ^ 619 

TD1BBR-CULTD1UE. 

Is  not  barred  by  a  prior  contest,  which  is 
not  supported  by  law  (without  application 
for  the  land) 248,282,297 

Is  not  barred  by  a  prior  contest  that  is  il- 
legal (with  application  to  pre-empt) 293 

Is  not  barred  by  a  contest  void  on  its  face 
(alleging  fkilore  to  cultivate  the  first  year)  259 

While  application  to  contest  is  pending 
(on  appeal),  not  allowed  to  same  person  on 
other  grounds,  or  by  another  person 295 

Will  not  lie  against  an  entry  after  the  fil- 
ing of  a  relinquishment  of  it  804,827 

Will  not  lie  where  defsult  (failure  to 
break  the  first  year)  has  been  cored,  and 
where  there  is  otherwise  good  faith 262, 802 

Will  not  lie  where  entry  man  began  to  cure 
the  defutU  (flAilnre  to  break  the  first  year) 
prior  to  initiation,  and  there  is  good  faith  . .  263 

For  What. 

Fiuc-xiimox. 
By  a  subsequent  adverse  claimant,  will  lie 


against  a  dedaratoiy  ststsoient  for  bob- 
oomplianoe  with  requirements S96 

Protest  against  the  reception  of  final 
proofs  does  not  initiate  a  contest 581 

Non-CMnpllanoe ;  see  under  Pt$-€mptUm. 

BOMBtTBAD. 

An  honeat  settler's  rights  may  not  be  de- 
feated on  technical  and  speoulative  grounds.  163 

In  a  contsst  on  the  ground  of  fhuidnlent 
inception  or  abandonment,  priority  of  settle- 
ment cannot  be  considered 119,620 

Ofhring  a  relinquishment  for  sale  is  not  a 
sufficient  ground  of  contest 40 

Non-compUanee{  see  under  ffomMCsad. 

fUlBIB-CULTUBB. 

The  Land  Department  may,  but  is  not 
bound  to^  entertain  a  contest  alleging  Illegal 
inception  (land  not  devoid  of  timber)  — 290, 801 

For  illegal  inception  (land  not  devoid  of 
timber)  may  be  Initiated  without  special  au- 
thority of  the  Commissioner 

The  aets  or  omissions  of  the  entryman  af- 
ter date  of  initiation  of  the  contest  do  not 
affeot  the  contestant's  rights 

Prospective  inability  of  the  entxyman  to 
prove  up  does  not  aflbct  oontestant's  rights.  MS 

ADegatkm  of  defkolt  must  show  ita  con- 
tinuance to  date  of  inltlatittg  contest 801 

Non-compliance  with  requirements;  see 
udAv  TSimber  OuUmre. 

Fraud  snd  illegality ;  see  Fra%UL 

Appucation. 

Brought  in  coUusion  with  the  eoBtestee, 
for  the  purpose  of  defeating  Justlee,  will  be 
summarily  dismissed 290 

In  the  absence  ftma  the  record  of  eontest 
papers,  a  contest  majr  not  be  assomed,  to 
detriment  of  one  complying  with  the  law. . .    57 

Consequences  of  official  neglect  or  error; 
see  under  Land  D^HUtmenL 

As  to  applications  generally,  and  those 
spedallyrequired  in  timber-culture  ooiitests» 
mi»  AppKeatUtn, 

Affidatit. 

Amendment  of;  see  AmtndmmL 

Informalities  in,  may  be  excepted  to  only 
on  the  day  set  for  hearing,  and  then  only  by 
a  party  to  the  record ;  if  not  then  excepted 
to,  they  are  to  be  regarded  as  waived}  If 
a  motion  to  dismiss  therefvr  be  made^  It 
should  be  granted,  or  an  amendment  of 
the  affidavit  may  be  allowed 217,121 

It  ia  not  the  affidavit,  but  the  issue  of  due 
notice  to  the  settler  (homestead),  which 
vests  Jurisdiction  in  the  local  officers 68, 8U 

Any  question  involving  the  sufflelency  of 
the  information,  upon  which  the  local  offi- 
cers elected  to  proceed,  disappears  tnm  the 
moment  that  notice  to  the  settler  (home- 
stead) has  been  issued 58^66 

After  hearing  and  Judgment  against  con- 
teetee  (homestead)  on  the  merits  by  the 
local  officers,  it  is  error  to  dismiss  contest 
for  want  of  the  corroborating  affidavit  of  one 
or  more  witnesses 61,210,319 
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Agaiort  timber-ciiltare  entry,  must  show 
oontestaaVB  qoaliflcfttioDS  for  entry 292 

AgatnsI  timbemmltare  entry,  In  Dakota, 
may  not  be  execated  before  one,  ae  a  notary 
pnUio,  who  ia  the  contestant's  attorney 212 

Against  timber-enltnro  entry,  alleging  de- 
fault, mnst  allege  continnanoe  of  the  de- 
fault to  date  of  initiating  contest 301 

Agidnsttimber-cnltare  entry,  mnst  be  ex- 
ecuted after  the  expiration  of  the  year  in 
which  the  failure  ia  charged 240 

Against  timber-culture  entry,  alleging 
abandonment  for  the  year  next  preceding, 
and  fSsdlnre  to  cultivate  as  required,  and  to 
break  five  acres,  is  sufficien  t 220 

Signed  by  contestant's  attorney  as  one  of 
two  witnesses  is  valid 217 

For  general  rulings,  see  ^^htovtt. 

NonCB. 

FORM,  EFFECT,  ETC. 

Should  show  the  time  as  well  as  the  place 
set  for  the  hearing 227 

The  Department  will  not  review  the  suf- 
floienoy  of  the  infonnation  upon  which  a 
contest  (homestead)  citation  issued 39 

Jurisdiction  of  contest  against  a  home- 
stead entry  vests  in  the  local  office  by  the 
issue  of  "due  notice  to  the  settler,"  and  not 
by  the  affidavit  of  contestant 58,812 

Hay  not  be  signed  by  a  clerk ;  must  be 
signed  by  one  or  both  of  the  local  officers. . .  228 

Where  a  oontest  has  been  dismissed  for 
illegal  Inception,  notice  must  issue  and  trial 
be  had  in  a  new  contest,  though  record  in 
former  oontest  sustains  the  aliegations 286 

Where  testimony  is  to  be  taken  under 
Bule  85,  as  amended,  the  notice  must  state 
the  date  of  taking  the  testimony  and  the 
date  of  hearing  at  the  local  office 235 

FEBSOVAL  BBRVICB. 

The  local  officers  must  issue  the  notice, 
but  the  contestant  must  serve  it  230 

Where  oontestee  is  insane,  notice  may  not 
be  served  on  him,  nor  on  the  superintendent 
of  an  asylum  where  he  Is  confined 230 

ITotioemust  be  served  on  all  heirs,  and  not 
on  the  administrator  and  one  of  them  only .  227 

Where  there  is  no  service  of  notice,  and 
no  waiver  by  contestee,  all  subsequent  pro- 
ceedings are  wholly  without  effect 220 

Where  notice  is  defective,  the  defendant 
may  waive  the  informality,  and  does  so  if 
he  proceeds  to  trial;  but  he  is  entitled  to 
the  fhU  period  of  notice,  and  may  demand  a 
continuance  if  he  has  not  had  it 203 

PUBLICATION. 

Notice  by  publication  can  be  given  only 
where  personal  service  cannot  be  had 203 

An  allegation  that  "  the  present  residence 
of  A  is  to  me  unknown"  is  not  a  sufficient 
basis  for  notice  by  publication 50, 63, 288 

Where  publication  of  notice  was  irregu- 
lar, the  technical  o1\jection  to  it  will  not  be 
beard  when  the  record  shows  that  the  si- 
Vbgod  aVandonment  existed 63 


Psge. 

Though  the  required  affidavit  is  the  basis 
of  publication,  its  absence  Is  not  neeesssrlly 
fatal;  the  proceedings,  so  fkr  as  irregular, 
may  be  set  aside,  and  be  resumed  fh>m  the 
point  of  departure 

It  is  the  publication,  and  not  the  registered 
letter  required  by  Rule  14,  that  constitutes 
legal  notice ;  but  such  letter  mnst  have  been 
mailed  thirty  days  beforethe  date  of  hearing, 
on  and  after  August  13, 1883 

On  affidavit  by  the  contestant  that  he  can- 
not obtain  personal  ser\'ioe,  the  local  officers 
may  authorize  him  to  give  notice  by  publica- 
tion ;  he  must  f nmish  evidence  of  tiie  publi- 
cation, post  a  copy  of  tfhe  notice  on  the  land, 
and  prove  such  posting  by  affidavit;  if  they 
know  no  address  to  which  a  copy  of  the  notice 
can  be  mailed,  their  report  should  so  state..  280 

Where  notice  by  publication  is  insufficient 
(for  want  of  proper  affidavit),  and  personal 
service  was  not  made  thirty  days  before  hear- 
ing, proceedings  based  on  them  are  void  ...  288 

Where  the  superior  standing  before  the 
Land  Department  acquired  by  the  applicant 
(mineral)  is  to  be  attacked,  the  contestant 
must  strictly  observe  the  regulations  (time, 
posting,  and  mailing) 706 

Withdrawal. 

A  contestant  may,  if  in  good  fkith,  dismiss 
a  contest  and  commence  another  againat  a 
different  person 64 

The  contestant  (timber-culture)  may  dis- 
miss the  contest  at  the  local  office  while  it 
is  pending  on  appeal  (by  the  contestee) 208 

A  motion  for  withdrawal,  at  or  before  day 
of  hearing,  is  an  interlocutory  proceeding, 
and  will  be  decided  on  the  day  of  the  hear- 
ing ;  if  the  contestant  does  not  appear  he 
will  be  regarded  as  in  default 218 

An  amicable  agreement  (division  of  the 
land)  settling  the  controversy  should  not 
be  overthrown  by  a  technical  violation  of  a 
rule  of  practice 257 

Amendment. 

In  relation  to,  see  Amendment. 

Hearinq. 

Tins,  PLACE,  Bl'C. 

The  ordering  of  hearings  is  within  the  Com- 
missioner's discretion,  and  may  not  be  the 
sublet  of  an  appeal 40,581 

Hearings  before  the  local  officers  most  be 
held  at  the  local  office,  and  no  testimony  may 
legally  be  taken  by  either  of  ^em  elsewhere 
without  speoiflc  instructions  ftom  the  Land 
Department 204 

Kotice  of  the  time  as  weU  as  of  the  place  of 
both  original  and  adjourned  hearings  should 
be  given 227 

Where  the  hour  of  the  day  to  which  a 
hearing  is  a^oumed  has  not  been  fixed,  the 
parties  have  the  whole  of  the  day  in  which 
to  appear 220 

Where  a  continuance  is  granted  by  a  no- 
tary pnblic,  it  should  not  extend  beyond  the 
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time  set  for  tho  examinatioii  of  testimony  ttt  - 
the  local  ofSoe 233 

Bnle  of  Practice  5  applies  to  hearings  be- 
tween homestead  claimants  and  between 
pre-emption  and  homestead  claimants 224 

A  hearing  on  protest  against  final  proofs 
(pre-emption)  does  not  initiate  a  contest ...  581 
MXAMaATiom  OF  winraasBfl. 

Witnesses  are  not  snmmoned,  nor  does  the 
Land  Department  haxe  any  control  over  the 
question  of  fees  to  them 223 

The  examination  of  witnesses  should  be 
cottdaoted  as  far  as  jiossible  in  accordance 
with  established  rales  of  evidence,  and  local 
officers  may  personally  direct  it  in  order  to 
elioit  all  the  fkcts 234 

Vexations  and  irrelevant  cross-examina- 
tion of  witnesses  should  be  prevented,  un- 
less the  party  making  it  is  willing  to  pay 
the  cost  of  transcribing  it 196, 232, 234 

Oral  examination  of  witnesses  is  the  regu- 
lar course  of  procedure,  but  testimony  pre- 
pared by  plaintifTs  attorney  in  his  office 
may  be  submitted,  with  right  of  cross-exam- 
ination, if  assented  to  by  the  defendant 225 

Oir  SPBdAL  AOSRTB'  BRPORTB. 

Practice  to  be  observed  at  hearings  or- 
dered upon  the  reports  of  special  agents 807 

Evidence. 

BOW  OBTAINSD. 

Neither  local  officer  may,  without  specific 
instructions  from  the  Land  Department,  take 
testimony,  or  preside  at  the  taking  thereof; 
elsewhere  than  in  the  local  office 205 

Testimony  prepared  by  plaintiiTs  attor- 
ney in  his  office  may  be  submitted  at  the 
hearing,  with  right  of  cross-examination,  if 
assented  to  by  defendant 225 

Rule  35,  as  amended,  contemplates  the  tak- 
ing of  testimony  before  United  States  com- 
missioner, etc,  in  contested  cases,  as  well  as 
in  hearings  ordered  by  the  Commissioner. 
Local  officers  must  exercise  discretion  in  the 
former  class  of  cases  in  allowing  it  to  be 
taken  elsewhere  than  at  the  local  office ....  231 

Under  Rule  86,  as  amended,  the  contestant 
is  not  required  to  file  cross-interrogatories,  as 
in  oases  of  depositions,  under  Rules  23  to  28 ; 
the  officer  taking  the  testimony  is  to  be  gov- 
erned by  Rules  86  to  42,  and  he  may  allow 
cross-examination  in  ihe  absence  of  cross- 
interrogatories 235 

AFTER  DIBMXBaAL. 

Where  eontest  (timber-culture)  is  allowed 
pending  a  prior  Invalid  contest,  dismissed, 
the  contestant  may  not  avail  himself  of  the 
record  in  the  prior  contest ;  there  must  be  a 
now  notice  and  a  new  trial 286 

STIPULATIONS. 

An  agreed  statement  offsets  precludes  the 
Introduction  of  evidence  to  contradict  it. . .  571 

Stipulation  of  parties  that  investigation 
shall  be  limited  to  the  six  months  preceding 
initiation  of  contest  does  not  deprive  the 
government  of  the  full  value  of  the  informs- 
t ion  (of  fraud)  elicited  at  the  hearing 96 


ADldfinOXS. 

Where  olaimant's  affidavit,  aaking  a  hear- 
ing on  the  ground  of  abandofimfiat,  admiia 
non-compliance  with  law,  the  claim  (Oregon 
donation)  will  be  canceled  withont  hearing.  i4ft 

PBSSUMPTIOKS. 

For  rulings  relating  to,  see  Pretumptien. 

Costs. 

Money  deposited  for  costs  is  to  be  retained 
until  contest  is  finally  disposed  of,  when  the 
unexpended  balance  is  then  to  be  returned.  218 

Contestants  should  only  be  required  to  de- 
posit a  reasonable  sum  as  security  for  the 
cost  of  transcribing  testimony 106 

Extraordinary  expenses  are  to  be  paid  by 
the  party  in  whose  interest  they  are  incur- 
red  186 

Of  croes-examination  of  contestant's  wit- 
nesses are  to  be  paid  by  the  defendant 95 

Of  frivolous  or  vexations  cross-examina- 
tion of  witnesses  are  to  be  paid  by  the  party 
introducing  it 196;  232 

Where  hearing  is  ordered  on  allegations  of 
fraud  against  an  existing  patent,  by  one 
who  purposes  entering  the  land,  each  of  the 
parties  should  pay  the  expenses  of  intro- 
ducing fads  own  testimony 761 

Decisiox. 

Will  not  be  made  on  hypothetical  cases, 
or  questions  irregnlsrly  presented 765 

The  decisions  of  a  court  may  not  be  at- 
tacked in  a  collateral  proceeding 365 

Where  the  decision  was  that  *'  no  subse- 
quent amendment,  except  for  error  or  min- 
take,  can  operate  to  defeat  aright  previooaly 
initiated,"  and  the  case  raised  no  question  of 
error  or  mistake,  it  is  cbiUr  dielum 578 

Withdrawal  of  appeal  (private  claim) 
leaves  the  decision  final 394 

Dismissing  a  contest,  alleging  fkilnre  to 
comply  with  timber-culture  law,  amounts 
only  to  a  verdict  of  not  proven S06 

Filing  a  new  contest,  after  dismissal  of  a 
former  contest  for  prematurity,  is  an  assent 
to  the  notion  and  binds  the  contestant 60 

Return  of  an  application  with  explanation 
that  deposit  for  fees  and  commissions  is 
insufficient,  which  is  not  denied,  is  not  a ' 
final  decision  (r^ectlon)  Justifying  ^»peal..  279 

The  Commissioner  may  not  execute  a  de- 
cision of  the  Secretary  otherwise  than  as 
made ;  when  the  record,  with  the  decision, 
is  returned,  it  is  in  the  nature  of  a  remittitttr 
in  courts  of  law 523 

A  decision  of  the  G^eneral  Land  Office  (re- 
specting residence  on  homesteads),  though 
erroneous,  is  a  solemn  exposition  of  the  law 
so  long  as  it  remains  in  force,  upon  which 
settlers  have  the  right  to  rely;  but  one 
pleading  such  a  decision  in  his  defense,  npon 
allegation  of  a  violation  of  the  law,  must 
prove  that  in  fact  he  was  guided  by  it 154 

Circular  insUnctions  of  the  Land  Depart- 
ment (that  entry  on  land  in  the  possession  of 
a  settler  is  invalid)  in  force  at  initiation  of  a 
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ttioogh  sabsequently  revoked,  pro- 
tect the  oonteetant 67 

Until  a  roling  (erroneoiu)  oonitruing  a 
statute  is  obaDged,  it  has  alUhe  force  of  law, 
and  lights  acqoired  or  acts  done  under  it 
while  in  force  mnst  be  regarded  as  legal...  711 

for  effect  of  erroneons  r^ections  and  of 
other  errors  and  neglects^  see  under  Land 
DtportMBftlL 

As  to  the  decisions  of  predeoessors,  see 
Jiwiew,  infra. 

Appeal. 

TXlfB  AND  HOTXCK. 

Estops  the  appellant  from  denying  the 
full  Inrisdiction  of  the  appellate  ttibnnal, 
even  though  the  adverse  parties  are  them- 
selves chargeable  with  laches 20 

The  words  "  I  desire  to  appeal."  with  as- 
signment of  grounds  and  promise  to  flla  ar- 
gnment,  is  a  snfflcient  notice  of  appeal  (pri- 
vate claim) 891 

Failure  to  appeal  in  time  because  of  tem- 
porary closing  of  local  office  is  excusa- 
ble  211 

An  appeal  not  filed  in  time  may  be  con- 
sidered where  the  interests  of  the  govern- 
ment are  involved  (as  where  land  claimed 
as  agricultural  is  alleged  to  be  mineral),  or 
where  J  astice  is  frtoilltated  and  promoted .  710, 720 

Failure  to  appeal  in  time  is  excusable 
where  the  party  died ;  if  laches  is  not  imput- 
able to  decedent,  it  is  not  imputable  to  his 
privy  in  estate  (assignee)  not  notified 769 

Where  an  appeal  is  tardily  asserted,  if  it 
involves  rights  (under  Atherton  %.  Fowler) 
which  seem  to  demand  consideration,  the 
case  wUl  be  considered 598 

Copyof  notice  of  appeal  need  not  be  served 
on  the  appellee,  when  the  appeal  is  from  a 
decision  of  the  local  office 612 

Where  notice  of  Commissioner's  decision 
(private  claim)  is  served  on  attorneys  in 
Washington,  and  by  the  local  officers  on  the 
party  or  his  local  attorney  (in  Colorado), 
time  will  begin  to  run  fit>m  date  of  the  lat- 
ter service  374 

The  ten  days  extra  allowed  for  appeal,  by 
Bole  87,  applies  only  where  notice  has  been 
sent  throngh  the  mails  by  the  local  office. . .  715 

FOB  WHAT. 

Will  not  lie  from  interlocutory  decision 
(ordering  hearing)  of  Commissioner 40,  j>81 

A  decision  (private  claim)  finally  dispos- 
ing of  a  question  (the  right  of  substitution 
or  interplea)  though  not  of  the  case  in  which 
it  is  raised,  it  is  not  interlocatory,  and  is 
therefore  suliject  to  appeal 874 

The  acceptance  of  a  mineral  application 
filed  upon  a  homestead  entry,  against  roles, 
impairs  the  entry  and  Jastifles  appeal 713 

A  return  of  an  application  with  explana- 
tion that  the  deposit  for  fees  and  commis- 
sions is  insufficient,  which  is  not  denied,  is 
not  a  decision  Justifying  an  appeal 279 

Where  the  law  directs  the  snrveyor-gen- 
eral  (New  Mexico)  to  report  in  relation  to 


Page, 
private  claims  to  Congress,  appeal  to  the 
Land  Department  will  not  lie 410 

MIBCKLLAXI0U8.    ^ 

By  a  party  not  in  interest;  see  Stranger, 
infra. 

Entry  (homestead)  may  not  be  made  pend- 
ing an  appeal  fh>m  the  rejection  of  a  prior 
application 270 

Dismissal  of  contest  by  the  local  officers, 
while  the  ease  is  pending  on  appeal,  is  error.  245 

Withdrawal  of  an  appeal  (private  daim) 
leaves  the  decision  final 895 

In  appeal  before  Secretary,  when  there 
are  pending  before  the  Commissioner  sev- 
eral other  appeals  involving  the  right  to 
the  same  tract,  the  entire  controversy  may 
be  disposed  of,  in  order  to  avoid  the  evils  of 
a  multiplicity  of  salts 69 

]^  an  appeal  to  the  Secretary,  questions 
properly  requiring  primary  action  by  tiie 
Commissioner  (boundaries  of  apri  vate  daim) 
will  not  be  considered 650 

On  appeal  to  the  Secretary,  cases  involv- 
ing the  same  principle,  but  concerning  dif- 
ferent parties  and  tracts,  should  be  trans- 
mitted separately 29,215 

A  party  (defeated)  to  an  appeal  is  a  party 
to  the  case  until  it  is  closed  by  execution  nf 
the  decree  (by  the  ComraiBsioner),  and  may 
call  attention  to  the  manner  in  which  it  is 
executed 623,595 

Stranger. 

May  not  inspect  the  papers  in  a  case,  un- 
less as  the  attorney  of  record  222 

Appeal  by  a  -party  not  in  interest  (public 
lands  of  San  Joe6)  will  be  dismissed 862 

May  institute  contest  against  forfeited  or 
abandoned  homestead  or  timber-cultare 
claims,  but  not  against  pre-emptions 219 

May  not  have  reinstated  a  desert-land 
entry,  which  was  duly  relinquish^  and  can- 
celed, though  he  claims  to  have  purchased 
a  valuable  interest  in  it 24 

Motion  of,  to  dismiss  contest  for  failure  to 
set  out  a  sofficient  cause  of  action,  should 
not  be  received 21 7, 220 

Contest  will  not  be  dismissed  on  motion 
of;  alleging  initiation  for  speculative  pur- 
poses, and  he  has  no  right  of  appeal,  nor 
ground  for  a  writ  of  certiorari 68 

When  decision  against  a  contestant  is 
final,  he  becomes  a  stranger  in  the  case, 
though  with  the  right  to  see  that  Judgment 
is  properly  executed 694 

Ckrtiorari. 

Is  not  a  writ  of  right,  but  issues  in  the  dis- 
cretion of  the  petitioned  tribunal,  on  a  prima 
facia  showing  of  substantial  injustice  in  the 
iction  of  the  court  below 769 

Is  not  necessary  where  an  appeal  is  erro- 
neously refused,  but  an  order  will  issue  to 
allow  the  appeal 211 

Will  not  be  granted  upon  allegatiun  by  a 
stranger  that  contest  was  initiated  for  spec- 
ulative purposes 67 
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Pago. 

AppUcant  for,  must  famiBh  copy  of  decis- 
ion 'Which  he  wishes  to  be  reviewed,  or  set 
out  •  epeciflo  recital  of  it 68 

Applicant  for,  must  make  a  prima  facia 
showing  of  matter  subject  to  supervision, 
so  that  a  reasonable  presomption  of  error  or 
oTondght  is  raised,  and  the  Department  con> 
vinoed  that  its  intervention  is  reqoired  for 
proper  administration  of  public  business  or 
prevention  of  possible  ii^J  ury 215, 419 

Assignment  of  error  on  refusal  of  the  Sec- 
retary to  reverse  the  Commissioner  in  cer- 
tiorari proceedings  is  meaningless,  no  issue 
having  been  made  before  the  Depsrtment. .  743 

Revibw. 

Motion  for  review  of  a  predecessor's  de- 
cision will  be  entertained  where  it  is  alleged 
that  newly  discovered  and  material  facts  are 
presented,  which,  if  before  considered,  wonld 
have  changed  the  Judgment S64 

Secretary's  decision  dismissing  a  timber- 
culture  contest,  made  on  an  imperfect  record 
(fkllnre  to  show  that  an  application  for  the 
land  has  been  filed),  will  be  reviewed,  and 
any  consequent  error  rectified 247 

When  a  case  involving  purely  questions 
of  law  is  decided  in  an  appellate  tribunal, 
Teargument  is  never  heard  except  when 
based  upon  the  suggestion  of  some  member 
of  the  court  who  concurred  in  the  Judgment  845 

Alleged  error  in  construing  a  statute,  or 
dereliction  in  respect  of  the  consideration 
given  it,  is  not  ground  of  review 845 

Rehearing. 

WiUnot  be  allowed  unless  the  grounds  for, 
assigned,  bring  the  case  (private  claim) 
within  the  rules  and  well-established  prin- 
ciples relating  to  new  trials 344 

"Will  not  be  ordered,  where  the  evidence 
proposed  to  be  offered  would  be  merely  cu- 
mulative   721 

Where  all  the  parties  interested  had  full 
opportunity  to  be  heard  on  the  question  (ap- 
proval of  survey),  and  no  new  matter  of  fact 
or  law  is  presented,  denied 315 

Will  be  allowed  for  the  purpose  of  show- 
ing that  collusion  between  the  entryman  and 
the  oontestant's  attorney  defeated  the  hear- 
ing on  its  merits 583 

Bx  parU  affidavits,  after  Judgment^  arc 
to  be  received  with  great  caution,  for  the 
reason  that  they  are  apt  to  encourage  fraud.  720 

Rules  op  Practice. 

List  of  those  cited  and  construed 865 

Are  made  to  aid  in  the  Just  and  equitable 
disposition  of  the  public  lands,  and  may  not 
hinder  and  delay  such  disposition 258 

Are  not  to  be  permitted  to  defeat  the  oper- 
ation of  the  law 68.232 

It  is  in  the  iK>wer  of  a  court  to  suspend  its 
own  rules,  or  to  except  a  particular  case 
fh>m  their  operation,  whenever  the  purposes 
of  Justice  require  it 720 

A  regulation  in  contravention  of  a  statu- 
tory right  is  inoperative 282,283 


A  teohnioal  violation  of  a  rule  (53)  sboold 
not  overthrow  an  amioable  agreement  (divi- 
sion of  the  land)  settling  a  controversy 257 

The  practice  of  the  officers  of  flie  land  of- 
fice does  not  impair  the  real  and  Just  lights 
of  claimants 849 

Preferred  Right. 

Is  offered  as  tiie  only  adequate  means  of 
protecting  the  TTnited  States  against  the  il- 
legal acquisition  of  public  lands,  and  it  is  the 
duty  of  the  Land  Department  to  enoonnge 
the  policy 200 

None  attaches,  where  the  ooniest  has  been 
improperly  brought 28S 

Is  a  mere  privilege,  which  the  oonteatani 
may  at  any  time  waive 41, 823, 2S7 

Is  akin  to  the  law  granting  to  the  infonner 
a  moiety  of  the  penalty  in  criminal  eases; 
by  acceptance  of  the  information  contest- 
ant acquires  the  right  to  fkimish  the  proofo 
and  obtain  the  reward €1,167 

Is  not  acquired  by  procuring  cancellation 
of  a  filing  (pre-emption) ;  issue  of  the  eon- 
test  must  be  cancellation  of  an  entry 681 

Is  not  barred  by  relinquishment,  and  en- 
try of  another,  pending  the  contest 268, 288 

The  existence  o^  does  not  bar  on  applica- 
tion, which  should  be  received,  snt^Ject  to 
the  preferred  right 270^321 

An  entry  made  pending  a  preferred  ri  j^t, 
which  the  contestant  relinquished  while  the 
question  was  on  appeal,  is  allowed  to  stand.  S23 

Where  the  preferred  right  of  contestant 
(timber-culture)  was  waived  by  an  amicaUe 
and  executed  agreement  (dividing  the  tract) 
with  a  third  perscm,  whose  entiy  had  been 
allowed  pending  the  contest  (in  violation  of 
Rule  68)  the  entries  tbereander  made  are  al- 
lowed to  stand 257 

Contestant  against  timber-cnltnre  entry 
has  a  preferred  right  of  entry  under  See.  2, 
Act  of  May  14, 1880 828 

Attaches,  where  contest  (timber-cnltnre) 
on  the  ground  of  illegal  inception  (land  not 
devoid  of  timber)  has  been  allowed,  and  the 
entry  canceled  in  consequence 290, 304 

Attaches  where  the  contestant  (timber- 
culture)  has  proved  the  charge,  tiiongh  he 
failed  to  file  application  for  the  land 807, 319 

Where  a  contestant  (homesrtead)  has  ob- 
tained Judgment  in  his  fkvor  by  the  local  of- 
ficers, or  on  appeal,  which  becomes  final,  his 
right  of  entry  attaches  at  date  said  Judg- 
ment becomes  final,  and,  if  duly  exercised, 
bars  a  purchaser  (Act  of  June  15^  1880)  upon 
application  subsequentiy  filed 194 

Of  contestant  against  a  homestead  entiry 
may  be  exercised  on  part  of  the  land  In  eon- 
test  and  a  contiguous  tract ;  of  contestait 
against  a  timber-culture  entry  is  confined  to 
land  in  contest,  unless  less  than  160  aeres, 
when  an  a^oining  tract  may  be  included  ..  289 

Payment  of  the  land  office  fees  is  a  pre- 
requisite to  the  rights  and  will  be  presumed 
(on  appeal)  wherever  the  contrary  does  not 
appear }38 
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Decisioii9« 

Tor  nUngB  in  relation  to,  tee  under  Oo%- 
tuL 

Desert  liand. 

Chabactbb. 

Land  which  produces  grass  snltahle  for 
hay,  and  is  of  the  same  general  character  as 
nelghhoring  lands  which  have  produced  ag- 
ricultural crops  without  irrigation,  is  not. . .    18 

Land  which  produces  a  crop,  though  an 
inferior  one,  whether  of  grass,  wheat,  barley, 
or  other  crop  to  which  the  soil  and  climate 
are  adapted,  which  is  a  fair  reward  for  the 
expense  of  producing  it,  is  not 19 

Land  which,  one  year  with  another,  for  a 
swles  of  years,  will  not,  without  irrigation, 
make  a  ftir  return  to  the  careful,  ordinarily 
sUllfnl,  and  industrious  hushuidman,  is. . .    19 

Land  which,  without  irrigation,  fails  year 
after  year  to  return  even  the  seed,  and  which 
yields  crops  of  grain  of  so  poor  a  quality 
that  they  must  be  cut  tot  hay.  Is 20 

Lassen  coonty,  Cslifomia,  lies  in  a  section 
of  the  country  designated  by  Powell  as  * '  the 
arid  region" 21 

Quantity. 

The  law  restricts  one  person  to  an  entry 
of  one  toact,  in  a  compact  form,  not  exceed- 
ing 640  acres 22 

Three  entriesi,  aggregating  1,700  acres,  not 
reclaimed  within  three  years,  assigned  to  a 
third  person  on  day  of  entry,  and  appearing 
to  have  been  made  for  the  benefit  of  the  as- 
signee, were  made  in  firand  of  the  law 22 

Absignmsnt  of  Entry. 

Want  of  harmony  between  decision  of  De- 
partment and  circular  of  Msroh  12, 1877, 
pointed  out 24 

Keclamation. 

Failure  to  reclaim  for  four  years  after  en- 
try shows  an  entire  want  of  good  faith 18 

The  water  couTcyed  upon  the  land  must 
be  in  quantity  sufficient  to  prepare  it  for 
cultiTaUon 692 

Diligfence. 

In  ascertaining  the  fact  of  cancellation 
•f  the  entries,  must  be  exercised  by  settlers 
on  abandoned  homestead  claims 80 

In  land  claims,  the  party  who  takes  the 
initial  step,  if  it  is  regularly  followed  up  to 
patent.  Is  deemed  to  have  acquired  the  better 
right  to  the  premises 1C7 

After  filing  application  and  depositing 
fees  and  commissions  prior  to  cancellation 
of  a  prior  entry,  tkHore  to  enter  for  six 
months  after  cancellation  shows  want  of  or- 
dinary diligence 60 

See,  also,  Kegligenee, 
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Donatioits. 

New  Mexico. 

A  claim  founded  upon  a  sottiement  made 
subsequentiy  to  January  1, 1858,  is  inyalid 
in  its  inception 406,407,408 

Where  settiemcnt  was  in  fact  made  in 
1853,  though  claimed  as  in  1863,  the  notifica- 
tion may  be  amended 400 

Where  claim  is  inyalid  for  want  of  settio* 
ment  prior  to  January  1, 1858,  but  the  claim- 
ant has  made  bona-fide  improTements,  he 
may  be  allowed  to  make  pre-emption  or 
homestead  entry 408, 409, 410, 411, 412 

A  claim  void  on  its  face  (showing  settle- 
ment subaequeDt  to  January  1,  1858)  does 
not  except  the  tract  from  ^-railroad  grant 
(Atlantic  &  Pacific) 622 

Oregon  and  Washington. 

The  settler  is  the  actor  in  securing  the 
grant,  who  alone  represents  the  claim ;  until 
the  final  proofs  are  made  by  him,  his  acts  are 
tbe  acts  of  his  wife,  his  neglect  her  neglect^ 
and  his  abandonment  her  abandonment 81 

Eight  to  the  land  is  not  perfect  and  com- 
plete until  the  claimant  has  performed  all 
the  conditions  imposed  by  law ;  prior  thereto 
he  has  but  a  possessory  right 437, 441, 451 

A  sale  of  the  claim  prior  to  obtaining  a 
complete  right  is  an  act  of  abandonment, 
and  a  forfeiture  of  any  privilege  the  claimant 
might  hare  had  to  perfect  it  subsequentiy 
by  a  cash  payment 488, 451 

Where  an  lUien  claimant,  haying  declared 
his  intention  to  become  a  citisen,  died  before 
naturalisation,  his  possessory  right  de- 
scended to  his  heirs,  and  patent  properly 
issued  to  them ;  application  by  purchasers 
at  administratcr's  sale  to  cancel  said  patent, 
and  to  issue  i>atent  to  them,  is  denied 439 

The  acts  of  1853  and  1854  grant  the  privi- 
lege of  discontinuiog  the  occupation  re- 
quired by  the  act  of  1850,  and  making  a  pay- 
ment in  lieu  thereof,  only  to  those  whose 
claims  were  suryeyed  while  their  residence 
and  cultlyation  were  incomplete 488 

Consideration  of  the  proyisions,  in  the 
seyeral  donation  acts,  relating  to  notice. ...  440 

The  act  of  June  25, 1864,  was  designed  to 
place  a  donation  claimant  upon  the  same 
footing  as  a  claimant  under  the  pre-emption 
law ;  that  is,  to  give  him  a  preferred  right 
to  the  land  until  the  time  fixed  for  filing  his 
notice,  and  afterwards,  if  no  adyerse  right 
intervened,  to  extend  the  preferred  right  to 
the  time  at  which  he  actually  filed  the  notice .  443 

The  act  of  1850  reqaired  residence  for  four 
consecutive  years,  provided  checks  against 
speculation,  and  avoided  a  sale  before  patent; 
act  of  1853  permitted  commutation  of  time 
into  money,  where  settlement  had  been  fol- 
lowed by  two  years'  residence  and  survey 
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been  made ;  act  of  1854  reduced  to  one  year 
the  period  of  occapuioy  authoriEiiig  a  pur- 
chase, but  pnAibited  a  sale  except  where 
there  had  been  four  years*  residence 448 

The  claim  in  question  is  canceled  for  &il« 
ure  to  give  notice  and  to  prove  settlement,  as 
required  by  Sees.  6  and  7,  Act  of  1850 446 

Wbere  claimant's  affidavit,  asking  a  hear- 
ing against  charges  of  abandonment,  shows 
non*comp11ance  with  requirements,  claim 
will  be  canceled  without  hearing;  no  entry 
allowed  until  after  public  surveys  are  made. .  445 

Por  general  rulings  concerning  residence, 
see£«ttd«nM. 

MiBSiON  Claims. 

A  religious  society  took,  under  act  of  Au- 
gust 14, 1848,  only  the  land  then  actually  oc- 
cupied as  a  mission,  and  which  was  with 
reasonable  clearness  set  forth  by  specific 
boundaries,  together  with  all  the  improve- 
ments thereon,  the  amount  in  no  case  to  ex- 
ceed 640  acres 452 

Where  a  church  buildipg  was  erected, 
without  a  surrounding  inolosure,  the  occu- 
pancy was  limited  to  land  covered  by  the 
building 452 

Daresfl. 

It  is  competent  to  show  that  an  abandon- 
ment waa  caused  by  duress 572 

When  the  cause  of  the  absence  (Indian 
hostility)  has  been  removed,  there  must  be  a 
prompt  return  to  the  land* 448 

Threats  and  other  acts  of  a  violent  man 
will  ezcnse  fkUure  to  maintain  residence. . .  602 

Peaceably  building  a  house  within  twenty- 
five  feet  of  another  (both  near  a  spring)  is 
not  in  itself  an  act  of  intimidation 630 

A  qnit-daun  deed  executed  under  duress 
will  be  treated  as  null  and  void 86 

Entry. 

Effect  of. 

FBS-KMFTION. 

Where  cash  entcy  has  been  made  of  record, 
though  inadvertently,  it  can  only  be  vacated 
by  regular  proceedings 67 

HOKESTBAD. 

While  uncanceled,  bars  another  entry  of 
any  kind 98 

Must  remain  of  record  until  relinquished 
or  canceled  (on  contest  or  failure  to  make 
final  proof)  in  regular  proceedings 91 

TDCBBB  CULTURE. 

Appropriates  the  tract  against  ouo  alleg- 
ing a  superior  claim,  until  hia  rights  have 
been  finally  determined 34 

Valid  entry  segregates  the  tract,  and  it  is 
not  again  subject  to  claim  (pre-emptiou)'nn- 
til  the  entry  is  lawfully  canceled 294 

Land  covered  by,  is,  at  the  moment  the 
entryman  is  in  default,  open  to  the  entry  of 
the  first  legal  claimant  (by  contest  and  ap- 
plication), notwithstanding  an  illegal  con- 
test is  pending 266,283,297,818 


By  WHOM,  WHZN|  WHERE. 

See  Hometttad,  Pre-emption,  Timber  (M- 
tutet  So. 

Br  Officers  and  EmplotiIs. 

For  rulings,  see  under  Land  D^partmenL 

Invalid. 

Illegal  and  firandulent,  by  alienatJcii,  eta ; 
see  lUegalUif  and  Frmid, 

Amendment. 

For  rulings  on,  see  Amendment 
Change  of. 

While  relinquishing  (in  1878)  for  the  pur- 
pose of  changing  a  homestead  to  a  timbsr- 
culture  entry,  but  while  still  retaining  pos- 
session of  the  tract,  the  entry  (homeatead)  of 
a  third  person  was  barred A 

Pending  an  invalid  contest,  a  relinquish- 
ment and  change  of  entry  may  be  made —  220 

Pending  a  contest,  a  relinquishment  and 
change  of  entry  (timber-culture  to  home- 
stead) may  be  made,  subject  to  the  preferred 
right  of  the  contestant 

In  changing  on  entry  (timber-cnltore), 
pending  a  contest  for  default,  one  will  not 
be  permitted  to  assert  a  homestead  right 
initiated  (by  building  on  and  improving) 
while  the  tract  was  covered  by  his  timber- 
culture  en  try 

Change  of  entry  (cash)  by  A  was  allowed 
in  1855,  but  not  perfected ;  in  1876  an  addi- 
tional homestead  entry  by  B  was  allowed 
and  patented;  B's  grantor  surrenders  the 
patent  on  ground  that  the  land  is  ocoapied 
by  C ;  D,  a  claimant  under  A,  with  recentiy 
acquired  righta,  applies  for  reinstatement  of 
A's  entry,  and  it  is  allowed 657 

Conflicts. 

See  Mineral  Landi,  SaUroade,  JRnerva- 
Ciont,  dc. 

Relinquishment. 

In  rdation  to,  see  JUKnquiehmenL 

Cancellation. 

Is  a  mere  formal  metiiod  of  executing  the 
judgment  of  the  Land  Department  against 
the  entryman,  and,  so  Ux  as  hia  rights  are 
concerned,  takes  efl^ect  by  relation  as  of  the 
date  thatjudgment  becomes  final 168 

As  to  the  rights  of  third  parties,  cancella- 
tion takes  effect  (releases  the  landfirom  res- 
ervation) by  the  formal  act  at  local  office. . .  168 

Diligence  in  ascertaining  the  ikot  of  can- 
cellation must  be  exercised  by  settlers  on 
abandoned  homestead  claims 80 

Erroneous  cancellation  does  not  sul^ect 
the  tract  to  appropriation  by  a  stranger  to 
the  record,  who  h&d  located  it  while  the 
entry  (mineral)  was  subsisting 760 

Reinstatement. 

For  rulings  on,  see  Seinttatement. 

Estoppel. 

—  The  IXnited  States  cannot  be  estopped  by 
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tbe  ftAuda,  not  to  aay  by  the  crimeSf  of  the 
pabUoofflcialB 797 

An  agreed  statement  of  facte  eatops  the 
partiee  firom  contradicting  or  varying  it . . .  572 

Where  contest  was  dismissed  for  prema- 
ture filing,  and  the  contestant  snbseqnently 
initiated  another,  he  assented  to  tiie  action, 
and  is  bound  by  it G9 

At  an  SK  parts  hearing,  the  local  officers 
recommended  cancellation  of  the  entry ;  the 
defendants  did  not  appeal,  bat  the  Com- 
missioner dismissed  the  contest,  and  the 
contestant  appealed  to  the  Secretary;  the 
contestant  is  estopped  ftrom  denying  the 
complete  Joiisdiction  of  the  Secretary 20 

Patent  issued  to  a  porohaser  from  tiie 
State  (California)  under  Sec.  1,  Act  of  July 
28, 1866,  prevents  a  claim  for  the  same  tract 
under  the  swamp  grant  .  643 

The  rule  of  equitable  estoppel  upon  the 
theory  that  loss  should  be  borne  by  that 
one  of  two  innocent  persons  whose  conduct, 
acts,  or  omissions,  rendered  the  iz^ury  pos- 
sible, cannot  be  set  up  by  the  purchasers  of 
lands  acquired  under  a  void  patent 797 

equity* 

Equity  cannot  create  a  right  which  the 
law  denies,  and  therefore  one  without  legal 
sights  has  no  equities 79,80 

The  Board  of  Equitable  Abjudication 
takes  oognizance  of  entries  made  by  a  de- 
serted wife,  or  by  minor  child,  as  an  agent..    81 

Where  the  claimant  (mineral)  has  com- 
plied with  all  the  requirements  of  law,  save 
in  the  time  of  payment  and  entry,  a  refer- 
enoe  of  the  claim  to  the  Board  of  Equitable 
AAJudication  is  unnecessary 725 

Evidence. 

In  relation  to,  see  under  Contett, 

Fees. 

Are  intended  by  law  to  pay  the  expenses 
of  the  local  officers,  and  are  not  part  of  the  ^ 
piiee  of  land,  or  proceeds  arising  from  the 
"sales  of  public  land" 696 

The  fees  provided  in  Sec  2238,  ol.  7,  B.  S., 
are  to  be  paid  on  all  the  lands  located  by  the 
railroad  company  (Burlington  and  Missouri 
Biver),  which  may  fairly  be  construed  to 
be  an  the  lands  ascertained  to  belong  to  the 
companynnder  the  grant 669 

Bule  for  computing  the  fees  due  for  rail- 
road selections 662 

A  fee  of  one  dollar  is  not  payable  by  the 
State  in  original  swamp  selections,  but  is 
payable  In  indemnity  swamp  locations 667 

Theirs  fs  no  preliminary  fee  of  one  dollar 
to  be  paid  at  initiation  of  contest;  the  fees 
allowed  are  provided  for  in  Bnles  54  to  65  ..  661 

Fees  and  commissions  deposited,  with  ap- 
plication to  enter,  prior  to  cancellation  of 
existing  entry  (on  relinquishment  in  1878), 
^ave  no  right  to  the  land..... 49 
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The  practice  of  crediting  to  a  homestead 
or  timber^cultnre  entryman  the  fees  and 
commission  paid  on  a  prior  entry  is  discon. 
tinned ;  such  moneys  will  be  repaid  on  ap- 
plication, under  Section  2,  Act  of  June  16, 
1880;  (CircularofDecember  1.1883) 660 

Begisters  may  not  retain  the  fee  of  one 
dollar,  authorised  to  be  collected  for  nodoe  of 
cancellation  of  an  entry,  unless  sudi  notice 
has  been  actually  given 660 

Where  luids  have  been  transferred  to  a 
new  district  pending  contests  against  them, 
the  officers  of  said  district  are  entitled  to  the 
fees  for  notices  of  cancellation 823 

The  Land  Department  does  not  summon 
witnesses,  nor  exercise  any  control  over 
the  question  of  fees  to  them 223 

Duplicates  of  homestead  and  pre-emption 
proofs  are  not  required  by  law,  and  any 
charge  exacted  for  them  is  illegal 671 

Ko  fees  are  authorized  by  law  for  examin- 
ing and  approving  testimony  talcen  before  a 
clerk  of  court  in  final  pre-emption  proof. . . .  650 

I^ocal  officers  may  not  demand  a  fee  for 
answering  a  verbal  or  written  inquiry  con- 
cerning the  status  of  a  tract 108 

Circular  of  March  23, 1883,.relating  to  fees, 
and  Instructions  of  January  29,  1884,  con- 
cerning Ulegal  fees,  cited 20S 

Fees  allowed  for  reducing  testimony  to 
writing,  for  plats  and  diagrams,  for  tran- 
scripts of  records,  for  examining  and  ap- 
proving testimony  in  final  homestead  cases} 
taking  illegal ;  receiving  and  accounting  for 
fees;  (CircuUr  of  July  20, 1883) 664 

Local  officers  may  charge  less,  but  not 
more,  than  the  fees  fixed  by  Circular  of  July 
20, 1883,  for  preparing  plats  and  diagrams. .  661 

Ko  fees  are  to  be  charged  for  reducing  or 
examining  testimony,  for  the  writing  con- 
tained in  the  original  entry  papers,  or  for 
certificates  and  receipts  in  final  proofii 662 

No  fees  may  be  charged  for  testimony  not 
reduced  to  writing  by  the  local  officers  per- 
sonally, or  by  their  clerks,  or  (in  final  home- 
stead cases)  by  a  J  adge  or  clerk ;  the  various 
statutes  regarding  such  fees  dted 665 

No  charge  for  information  concerning  a 
tract  of  land  is  to  be  made,  unless  in  the  form 
of  plats  and  diagrams 060 

May  not  be  charged  in  offices  not  consoli- 
dated for  abstracts  from  the  records  except 
for  plats  i^nd  diagrams  and  lists  of  taxable 
lands 655,671 

See  Payment  and  Repayment, 

Filings. 

See  Coal  Zand,  Pre-emption,  Timber  and 
Stone  Act,  de. 

Final  Proof. 

Pre-emption. 

Final  proof  may  be  made  before  the  derk 
of  a  court,  but  not  the  affidavit  required  by 
9eo.2262,B.  S.{  (see  p.  224) 
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Where  final  proof  is  not  made  within  the 
time  prescribed,  right  to  make  entry  it  cat 
off  by  an  adverae  claim  (timber'Calture) 593 

Where  there  ia  an  uncanceled  adverse 
claim  (entry  or  filing)  and  the  record  shows 
that  applicant  for  final  proof  has  priority  of 
inception,  he  most  proceed  nnder  act  of 
March  3, 1879;  a  prior  adverse  claimant  is 
not  bound  to  take  notice  of  an  application 
make  final  proof;  he  is  only  bound  to  notice 
one  impeaching  the  merits  of  his  claim, 
under  act  of  June  8, 1878 595 

A  hearing  ordered  on  protest  against  final 
proof  does  not  initiate  a  contest  as  contem- 
plated by  act  of  June  8,  1878,  nor  require 
publication  of  notice  thereunder 580 

Publication  of  notice  cites  all  parties,  with 
or  without  interest,  to  appear  and  test  the 
vaUdityoftheclaun 580,594,596 

Publication  of  notice  cannot  operate  to 
revive  a  controversy  settled  by  a  former  de- 
cision between  the  same  parties 694 

A  protestant  against  final  proof  may  ap- 
pear at  the  time  and  place  mentioned  in  the 
notice,  and  make  his  olijeotion  by  cross-ex- 
amining the  applicant  and  his  witnesses, 
or  by  introduchig  counter-proof^  or  by  both.  696 

"^(Vliere  final  proof,  twenty-one  montha 
after  filing,  fisiled  to  show  satisfiMtory  resi- 
dence, but  otherwise  showed  good  faith, 
further  proof  (in  the  nature  of  amendment) 
may  be  offered  within  the  thirty-three 
months,  notwithstanding  an  existing  home- 
stead entry  of  record 623 

Being  entitled  to  thirty-three  months,  the 
parties  proved  up  in  six  months,  and  their 
entries  were  ordered  canceled  for  fraud  (as 
to  residence  and  improvement) ;  on  motion 
for  reconaideration,  in  the  absence  of  ft"*- 
verse  daimanta,  they  are  allowed  the  rest 
of  the  thirty-three  months  within  which  to 
show  six  months*  residence  and  satisfactory 
improvements 789 

Homestead. 

Local  officers  are  requlreid  to  notify  claim- 
ants in  default  with  their  final  proof,  giving 
them  thirty  days  in  which  to  show  cause  why 
their  entries  should  not  be  canceled 89 

The  local  officers' must  designate,  for  the 
publication  of  notices  of  final  proof,  reputa- 
ble papers  of  general  circulation  nearest  the 
land  applied  for,  the  rates  of  which  do  not 
exceed  the  rates  established  by  local  law  for 
the  publication  of  legal  notices 205 

Testimony  in  final  proofs  taken  by  the 
local  officers  must  be  taken  at  the  local  office, 
unless  they  have  been  otherwise  expressly 
directed  by  the  Land  Department 204 

When  made  before  clerk,  nnder  act  March 
3, 1877,  he  must  certify  to  absence  of  Judge.  100 

Where  a  county  embraces  territory  in  two 
land  districts,  a  claimant  for  land  in  one  dis- 
trict may,  under  act  of  March  8, 1877,  make 
proof  at  the  county  seat  in  the  other  district .    90 


The  clerks  of  district  courts  in  Dalnta 
are  authoxiaed  to  take  final  affldavtta  in 
homestead  and  pre-emption  eases,  whether 
or  not  the  court  holds  sessions  in  the  oonnty.  200 

The  affidavit  may  be  made  before  the 
Judge  of  a  probate  court  in  Dakota,  at  the 
county  seat  where  the  court  is  holden 294 

A  deserted  wife  or  minor  child  may  make 
final  proof  as  entryman*s  agents  the  entry  to 
go  to  Board  of  Equitable  A  ^ndioation 81 

When  made  by  guardian  of  minor  child  of 
deceased  soldier,  final  certificate  and  receipt 
and  patent  should  issue  to  "A  B,  orphan 
childof  CD.  deceased" 100 

When  orphan  child  of  soldier  comes  of  aiee 
before  time  of  making,  the  final  affidavit 
must  be  made  by  the  beneflciaxy 101 

Timber  Culture. 

In  relation  to,  see  under  Timber  OuUtir*. 

Fraud. 

Compare  with  rulings  under  lUegtUUif. 

PuBUC  Officials. 

The  tnad,  or  the  crime,  of  a  public  offieial 
does  not  estop  the  United  States 797 

Pre-emption. 

Where  certain  entries  were  canceled  tor 
fraud  (as  to  residence  and  improvenieiitB)f 
as  the  entrymen  made  proof  in  six  montha 
alter  filing,  and  there  are  no  adverse  claims 
they  are  allowed  the  remainder  of  the  thirty- 
three  months  in  which  to  show  six  months' 
residence  and  satiaftictory  improvements. .  780 

Fraud  in  an  entry  causes  a  reversion  of  the 
lands  to  the  government 779 

The  Land  Department  is  prohibited  fkom 
issuing  patent  on  a  void  entry 779 

The  Land  Department  has  fUl  aathoflty 
to  cancel  entries  for  ftand 600^781 

That  one  made  a  speculative  aettlenent 
under  Section  2262,  R  S.,  may  be  proved  by 
a  contract  before  entry  to  convey  after 
entry  t  but  an  agreement  or  contraot  caus- 
ing title  to  "  inure  "  could  only  be  made  by 
a  formal  conveyance 781 

The  rule  that  an  entry  is  equivalent  to 
patent^  in  so  £sr  as  third  parties  are  ocn- 
cemed,  does  not  apply  to  an  entry  (pre- 
emption) void  for  fraud 780 

A  had  made  timber-culture  entry  of  a 
quarter,  and  agreed  with  B  to  relinquish  It^ 
and  that  B  should  pre-empt  the  quarter  and 
after  entry  convey  the  E.  |  to  A  i  poMesdon 
of  the  W.  I  only  was  surrendered  to  A,  who 
filed  for  the  whole  quarter ;  afterwards  the 
possession  and  occnp^ncy  of  the  quarter 
were  divided  between  them,  and  A  sold  his 
possessoiy  right  to  the  E.  |  to  C,  who  made 
homestead  entry  of  the  entire  quarter ;  held 
that  the  subsequent  division  of  the  land,  by 
defeating  B*s  right  to  the  E.}  obliterated 
the  contraot^  and  left  him  with  avalid  dalm 
to  the  W.  i  of  the  quarter 
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HOIOBSTBAD. 

A  homcrteftd  entry  in  another's  interest, 
and  not  for  a  home  for  the  entryman,  is  in 
flraadofthe  law  and  invalid  oiivtAio 05 

An  agreement  to  eonyey  part  of  a  home- 
stead after  final  entry  violates  8e&  2290,  B.S.    65 

An  attempted  sale  of  a  homestead  will  not 
warrant  oancellation  of  the  entry,  buk  it 
raises  a  presnmption  of  bad  faith 143, 233 

A  written  agreement  toexeoate,  after  ao- 
quiring  title,  a  warranty  deed  to  part  of  a 
homestead  does  not  affect  the  entryman's 
sutns,  as  it  is  illegal,  beoanse  prohibited  by 
law  or  by  pnblio  policy,  and  cannot  be  en- 
forced ;  only  an  abeolnte  conveyance,  which 
can  be  enforced,  defeats  his  right 71 

One  who  owned  and  resided  no  100  acres 
gave  a  bond  for  a  deed  of  half  of  it,  condi- 
tioned open  payment  within  three  years,  and 
then  made  an  adjoining-fium  entry;  said 
entry wasin  firaodof thelaw  (Sec.  2280,B.  S.) .    00 

A  qoit-daim  deed  exeonted  nnder  dnress 
will  be  treated  as  nnll  and  void 80 

The  Land  Department  vrill  tahe  summary 
action  when  the  record  shows  a  frandnlent 
entry,  notwithstanding  contest  allegation 
was  abandonment  and  was  not  proved 05, 07 

Presnmpticn  of  forgery  may  not  arise  fh>m 
a  suspicion  fbonded  on  a  comparison  of  signa- 
tnzes,  without  allegation  or  other  proof.  —  240 

Timber  Cultube. 

An  entry  that  has  been  made  in  the  inter* 
estof  anoUierisfhiudolent 50 

A  olaim  under  the  Acts  of  1874  and  1878  is 
solely  for  the  cultivation  of  timber;  if  the 
land  is  used  as  capital,  or  for  speculative  or 
other  purposes  inconsistent  with  the  object 
of  the  acts,  it  is  held  in  violation  of  law  and 
la  sul^eet  to  forflBiture 820 

Making  a  bond  for  a  deed  after  patent,  with 
delivery  of  iM)asession,  retaining  only  the 
right  of  oitry  for  breach  of  condition,  is  hold- 
ing the  claim  (for  four  years)  for  another's 
nee  and  benefits  and  works  a  forfeiture,  not- 
withstanding resumption  of  possession 820 

Selinquisbment  for  value  about  a  month 
after  entry  is  proof  of  firaudolen  t  inception .    02 

Arelinquishment  obtained  while  the  entry- 
man  was  in  a  drunken  stupor  is  void 325 

Fraud  in  making  an  entry  does  not  bar  a 
relinquishment  of  it 318 

Desert  Laio). 

Where  one  procured  three  others  to  make 
deeert-land  entaeies,  aggregating  1,700  acres, 
and  assign  them  to  him,  it  was  in  fhmd  of 
the  desert-land  aot,  which  restricts  one  per- 
son to  640  acres 24 

Contest. 

A  collusive  contest  for  the  purpose  of  de- 
feating justice  will  be  summarily  dismissed.  250 

CoUuaion  between  entryman  and  contest- 
ant's attorney,  which  defeated  a  hearing  on 
the  merits,  Is  ground  fbr  a  rehearing 583 

4531  h  0 56 
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Jurisdiction. 

Whilst  it  is  competent  for  the  Land  De- 
partment to  take  cognizance  of  fhMid  when- 
ever it  appears  to  affect  the  title  to  public 
land,  it  is  not  its  province  to  inquire  into  it 
when  it  merely  affects  the  private  rights  of 
the  parties 010,021 

Investigation  of. 

SPECIAL  AGXMTB. 

When  the  allegations  of  fi-aud  are  not  spe- 
cific utd  tangible,  and  the  final  proofs  are 
nnimpeached,  the  entry  may  remain  in- 
tact  784 

Ex  parte  report  of  a  special  agent  alleging 
tnad  in  entry  (timber-culture)  is  not  ground 
for  cancellation ;  'there  must  be  a  hearing . . .  784 

BEABIKOB. 

When  fhkud  is  alleged,  the  ordering  of  a 
hearing  Is  specially  within  the  Commission- 
er's discretion,  and  may  not  be  the  subject  of 
an  appeal 41 

A  hearing  may  be  ordered  after  pre-emp- 
tion entry  is  allowed,  to  inquire  into  f^ud 
reported  by  a  special  agent 767 

When  special  agent  reports  non-compli- 
ance with  the  law  (mining,  as  to  expendi- 
tures), whilst  the  proofii  show  such  compli- 
ance, hearing  should  be  ordered  and  special 
agent  directed  to  produce  his  evidence 788 

Instructions  respectiDg  the  practice  at 
hearings,  for  the  purpose  of  inquiring  into 
alleged  fraudulent  entries,  ordered  on  the 
reports  of  spedal  agents 807 

When  an  entry  is  undergoing  investiga- 
tion for  alleged  fhrnd,  all  proceedings  look- 
ing to  a  disposition  of  the  land,  including 
contest,  are  prohibited 785 

Vacating  Patent. 

For  rulings  relating  to,  see  under  PaUnL 

Innocent  Purchaser. 

Entry  may  be  made  by  purchaser  in  good 
tedih  of  the  mineral  location  (placer)  made 
by aregister 754 

A  purchase  prior  to  patent  of  land  covered 
by  a  desert-land  entry  does  not  make  the 
buyeran  "innocent purchaser" 25 

Assignee  of  a  certificate  of  soldier's  addi- 
tional homestead  right  takes  it  subject  to 
all  defects ;  is  not  an  innocent  purchaser 235 

Where  the  land  was  not  subject  to  pre- 
emption (town  site)  the  entryman  acquired 
no  interest  in  it  by  his  entry,  and  therefore 
could  convey  none ;  his  grantee  prior  to 
patent  was  not  a  bona-fide  purchaser 782, 705 

A  grantor  can  convey  no  more  than  he 
possesses,  and  those  who  come  in  under  a 
void  grant  acquire  nothing 705 

One  who  acquired  title  by  fhuid  may  make 
a  valid  conveyance  to  a  bona-fide  purchaser, 
but  one  whomever  acquired  the  titie  cannot 
convey  it 705 

The  doctrine  of  ** bona-fide  purchaser** 
does  not  apply  to  purchase  of  a  pre-emptor 
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before  patent;  if  the  entry  is  frmidalent  or 
Toid,  the  pnreiiMer  takes  nothing 600 

The  olause  in  Seo.  2262,  B.  S.,  conoeming 
bona>flds  porohasers  refers  to  sales  before, 
and  not  after,  entry ;  it  has  ree^Mot  to  the 
eifeot  of  the  eonreyanoe  as  between  grantor 
and  grantee,  and  not  as  between  either 
party  and  the  government ;  it  is  to  be  en- 
forced in  the  ooorts,  and  not  in  the  Land  De- 
partment  770,781,783 

The  pnrohaser  of  a  void  title  cannot  set 
np  the  rule  of  equitable  estoppel,  that  loss 
shonld  fidl  on  that  one  of  two  innocent  per- 
sons whose  oondnot  rendered  the  ii^ary 
possible 707 

Oraiito* 

See  BaUroadf  StaU,  and  Swamp  QranL 
For  French,  Spanish,  and  Mexican,  seo 
PrivaU  Olaimt. 

Heaiinff. 

In  relation  to,  seo  nnder  OontetL 

Homestead. 

Settlement. 

EfTect  of;  see  SettUfnmiL 

Appucatiok. 

For  rulings,  see  AppUeation. 

Affidavit. 

In  relation  to,  see  Affidavit 

Entry. 

Effect,  change,  cancelladon ;  see  Entry. 
Invalidity ;  see  Itttgality  and  Fraud. 
Amendment  of;  see  AmmtdmmU. 
See  RdinquUhment  and  BHmtaiement. 

DT   WHOM. 

By  the  sister  of  a  receiver,  is  not  necessa- 
rily invalid 104 

By  the  wife  of  an  Insane  person,  as  head  of 
a  fiunily,  her  bnsband  being  civilly  dead 1 02 

Not  by  a  married  women 112 

Wher»  husband  and  wife  settled  on  and 
improved  a  traoti,  and  afterwards  the  wife 
made  entry  of  it,  nnder  a  mistake  as  to  the 
law,  said  entry  is  canceled,  with  privilege 
to  the  husband,  if  qualified,  to  enter  in  his 
own  name,  and  to  have  his  right  relate  back 
to  date  of  settlement 112 

By  a  widow,  in  her  own  rights  whilst  con- 
tinning  to  cultivate  the  homestead  of  her 
deceased  husband 100 

By  a  minor,  as  head  of  a  family 82 

By  one,  in  his  own  right,  who  has  already 
made  final  proof,  as  the  minor  orphan  chUd 
of  a  deceased  soldier 00 

By  one  whose  former  entry,  made  prior 
to  his  m%)ority,  was  canceled , 113 

A  second  entry  is  allowed,  where  the  land 
first  entered  fidls  to  produce  crops  by  reawn 
of  lack  of  rainfall  or  unfitness  of  soil 171 

By  one  whose  prior  entry  was  canceled, 
on  his  own  request,  because  the  land  cov- 
ered by  it  was  occupied  and  improved  by 


family  of  a  settler,  who  had  beeome  ini 

after  settlement  without  ^plying  for  it  —  102 

Not  by  one  who  relinqniahed  a  homestead 
becanseof  the  ravages  of  grasshoppers 141 

By  one  who  went  upon  the  land  aa  the 
tenant  of  another,  where  there  is  no  frand, 
and  where  the  latter  has  made  no  claim  to 
it  and  has  absented  himself I3o 

By  one  who  had  filed  on  the  land ;  smch  an 
entry  operates  as  a  waiver  and  withdrawal 
of  the  preemption  claim 504 

As  to  entry  by  officers  and  employte,  see 
under  Lwtd  Department 

Concerning  citisenship,  see  AUan, 

BT  DISKBTED  WIVE. 

A  deserted  wife  or  obild  may  not  stake 
final  homestead  proof,  or  oommnte.  or  pnr- 
chase  under  act  June  15, 1880,  or  obtain  pat- 
ent, in  her  or  his  own  right,  by  virtue  of  the 
husband's  or  &ther*s  entry 78 

Bnles  to  be  observed  in  cases  of  desertkm : 

1.  If  wife  maintains  her  residence,  no 
one  but  her  shall  be  heard  to  allege  deser- 
tion, in  proof  of  change  of  resldenoe  or 
abandonment,  for  seven  years  after  entry. 

2.  Ifshe,  within  said  seven  years,  proves 
desertion,  she  may  enter  the  land  In  her 
own  name,  if  the  head  of  a  finnily ,  or  if  she 
has  the  right  to  acquire  real  property  as  a 
feme  sole. 

3.  If  she  does  not  make  such  entry  she 
may  make  final  proof  in  his  name,  as  his 
agent,  with  her  own  affidavit  to  non-alien- 
ation ;  the  entry  to  be  submitted  to  the 
Board  of  Equitable  Adjudication. 

4.  She  may,  as  his  agent,  commute theen- 
try  or  purchase  nnder  Sec  2,  Act  of  June 
15, 1880,  and  new  entry  shall  be  referred  to 
Board  of  Equitable  Acyudicatton. 

5.  Where  entryman's  wifis  is  deceased, 
the  foregoing  rules  shall  apply  to  his  child, 
not  twenty-one,  who  is  head  of  a  family. .    81 
A  woman  deserteil  her  husband,  the  home- 
stead entryman,  who  devised  the  land  to  his 
daughter,  resident  on  it  as  the  bead  of  » 
family ;  the  widow  is  equitably  barred 62 

Additional  entry  in  railroad  limits  by  a 
deserted  wife  ia  illegal 777 

WHXX. 

Allowed  contestant  while  his  oontest  is 
pending,  should  be  canceled ;  (see  p,  244) Si 

May  not  be  made  by  a  third  pereon  pend- 
ing an  appeal  Atom  the  ntjection  of  a  prior 
application 270 

Where  priority  of  settlement  Is  alleged, 
under  See.  3,  Act  of  May  14, 1880,  theve  mny 
be  a  second  entry,  aul^ect  to  an  adlnatment 
of  the  conflicting  claims IM 

May  be  made  by  one  relinquishing  a  olalm 
(pre-emption),  pending  contest  sgainst  it  ille- 
gally instituted  (by  party  not  in  interest)  .. 

WHXRE. 

By  contestant  of  a  timber-culture  €>laim  is 
confined  to  land  in  oontest,  nnlesn  less  than 
100  acres,  when  contiguous  land  may  be 
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taken  •  by  contestant  of  a  horoeetead  claim 
may  bo  made  on  a  portion  of  the  laud  in 
contest  and  a4ioining  land 288 

May  not  be  made  on  a  tract  withdrawn  for 
the  pnipose  of  a  sale  nnder  Sec.  2455,  R.  S . . .  242 

Not  allowed  on  land  improved  by  another 
and  in  his  possession  by  color  of  law 44 

For  rulings  relating  to  entry  on  land  in  the 
possession  of  another,  and  to  land  in  frac- 
tional sections,  see  nnder  PuUie  Land. 

Railroad  Li.mits. 

Persons  making  new  or  additional  entries 
nnder  acts  of  March  8  and  Jnly  1, 1879,  have 
seven  years  wherein  to  make  final  proof ...    91 

The  entry  can  only  be  made  by  the  ori^- 
nal  enttyman,  or  by  one  who  has  sncceeded 
to  his  right  and  by  virtue  thereof  holds  the 
oiiginal  homestead  claim 778 

Where  application  for  80  acres  was  made 
in  November  1878,  but,  owing  to  a  prior 
entry,  entry  was  not  made  nntil  Jnne  1879, 
entry  for  an  additional  80  acres  is  allowed . .    30 

Snbseqnent  to  act  of  March  3, 1879,  entries 
were  not  restricted  to  80  acres 30 

Conflicts. 

See  Mineral  Land,  RaUroads,  ReMrva- 
tionMt^, 

Soldiers. 

ORIGINAL. 

Declaratory  statement  may  be  filed  by  an    *• 
agent,  but  snoh  agent  cannot  lawfully  ap- 
point a  snb-agent,  unless  by  the  prior  or  sub- 
sequent consent  of  his  principal 216 

The  oath  of  an  agent  (to  non-interest  and 
non-agreement  for  sale)  required  by  droular 
December  15,  1882,  must  accompany  filing..  214 

AUDinOKAL. 

Any  certificate  of  right  issued  by  the  Gen- 
eral Land  OfBce  may  be  located  by  agent. . .  240 

May  not  be  made  on  a  tract  withdrawn, 
for  purpose  of  a  sale,  nnder  Sec.  2455,  B.  S . .  242 

The  practice  in  reference  to  assignments 
reviewed ;  the  right  is  ]>ersonal,  and  the  as- 
signment of  a  certificate  will  not  be  recog- 
nized; a  purchaser  takes  it  subject  to  all 
defects,  and  is  not  an  innocent  purchaser. . .  235 

Where  certificate  has  issued  improperly 
to  one  (in  Missouri  Home  Guards)  without 
right  of  additional  entry,  it  is  void,  and  the 
entry  made  under  it  must  be  canceled 235 

The  purchaser  of  the  certificate,  having 
made  entry,  may  (in  this  case)  buy  the  land 
under  Seo.  2,  Act  of  June  15, 1880 238 

The  inadvertent  use  of  the  same  original 
entry  in  a  certificate  subsequently  issued 
does  not  invslidate  a  location  upon  the  prior 
and  prima-facie  valid  certificate 239 

Mere  suspicion  of  forgery,  from  a  com- 
parison  of  signatures  on  army  pay-rolls, 
-without  allegations  or  other  proof,  may  uot 
inspair  the  claimant's  right 240 

In  case  of  widow's  marriage  ur  death,  her 
attorney  does  not  thereby  become  the  chil- 
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dreu*8  attorney,  especially  where  their  guard- 
ian has  appointed  another 241 

Where  a  widow  applies  and  dies  before  is- 
sue of  the  certificate,  leaving  children  of  the 
soldier,  her  right  is  extinguished,  notwith- 
standing any  power  of  attorney  she  may 
have  given,  coupled  with  an  interest  or  oth- 
erwise   ^ 241 

Where  a  power  of  attorney,  coapled  with 
an  interest,  was  executed  by  the  soldier  and 
by  his  wife,  and  delivered  to  A  as  attorney, 
and  the  soldier  died  before  oertiflcation  of 
his  right ;  on  a  new  application  by  the  widow, 
with  power  of  attorney  to  B  as  her  attorney, 
it  is  held,  that  A  is  entitled  to  possession  of 
the  certificate 30 

Where  the  soldier  gave  A  a  power  of  at- 
torney in  1875,  and  B  a  power  of  attorney  in 
1881,  wherein  all  former  powers  were  re- 
voked, andO,  claiming  to  represent  A,  dele- 
gated his  power  to  D :  held,  that  A  might 
delegate  his  power  to  D  directly,  but  not  in- 
directly through  G ;  that,  unless  C  can  es- 
tablish a  privity  with  A  the  evidence  filed 
by  D  cannot  be  utilized  by  B,  but  must  be 
returned  to  D,  as  requested,  without  prcon- 
dice  to  the  soldier;  and  that  B  cannot  be 
recognized  as  against  A  until  he  files  the 
evidence  requisite  to  establish  the  daim  ...    31 

Where  A,  as  attorney  for  the  boldier,  filed 
a  claim  in  1878,  which  was  afterwards  re- 
jected on  A*s  request,  and  the  soldier  so  no- 
tified by  him ;  and  B,  as  attorney,  filed  a 
new  claim  in  1879,  and  was  duly  recognized 
as  the  attorney ;  and  A  afterwards  refiled 
the  rejected  claim,  with  a  power  of  attorney 
executed  in  1878 ;  and  B  filed  a  power  of  at- 
torney, executed  in  1880  and  revoking  former 
powers :  held,  that  A*s  action  in  procuring 
the  nyeotion  of  the  claim  and  notifying  his 
principal  thereof  operated  as  a  revocation  of 
his  power  of  attorney 33 

DEATH. 

Presumption  of  death  does  not  arise  for 
seven  years  after  entryman's  disappearance.  120 

None  but  the  widow,  or  minor  orphan  chil- 
dren, can  have  credit  for  the  deceased  sol- 
dier's service,  in  making  an  original  entry. .  244 

The  entire  term  of  the  soldier's  OLlistment 
is  to  be  credited  to  the  widow,  although  he 
was  discharged  before  its  expiration  because 
of  the  close  of  the  war 170 

The  soldier*s  children  take,  not  as  heirs, 
but  as  donees,  and  are  substituted  to  the  sol- 
dier's rights  where  there  is  no  widow,  or  in 
the  event  of  her  marriage  or  death 242 

A  minor  orphan  daughter,  surviving,  suc- 
ceeds to  her  father's  entry,  and  may  also 
make  homestead  entry  in  her  own  right —    99 

A  minor  orphan  child  surviving,  and  com- 
ing of  age  before  time  for  making  final  proof, 
will  not  be  required  to  establish  residence, 
but  must  improve  and  cultivate  the  land.  101, 244 

Application  for  minor  orphan  children 
must  be  niado  on  the  ordinary  forms,  name 
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the  childreD,  and  be  8i|;ned  by  the  guardian ; 
goardian  most  make  the  affidavit  at  the  lo- 
cal office,  or,  if  he  or  one  of  the  children  is 
reeiding  on  the  land,  before  the  county 
clerk 244 

Indian. 

The  act  of  January  18,  1881,  for  the  relief 
of  the  Winnebago  Indiana,  extended  the  time 
within  which  homesteads,  taken  under  the 
act  of  March  8, 1875,  could  be  entered  and 
completed,  for  a  period  long  enough  at  least 
to  enable  the  claimants  to  use  to  advantage 
the  money  appropriated  in  making  entries, 
erecting  dwellings,  and  cultivating  and  im- 
proving the  lands  so  entered  and  selected ; 
such  selectifms  and  entries  (in  Wisconsin) 
are  not  at  present  subject  to  contest 1 01 

Adjoining  Farm. 

Entry  cannot  be  made  by  one  owning  and 
residhig  on  160  acres  who  has  idven  a  bond 
for  a  deed  of  the  half  of  it,  conditioned  upon 
payment  for  the  land  in  three  years 96 

Kesidence  thereon  is  not  required 38 

Commutation. 

The  entryman,  applying  to  purchase  un- 
der Sec  2901,  R  S.,  mnst  show  that  he  has  in 
good  faith  cultivated  the  land 72 

A  probate  Judge  in  Dakota,  acting  as  clerk, 
may  take  the  commutation  affidavit,  pro- 
vided that  it  be  taken  at  the  county  seat 
where  the  probate  conrt  Ls  holden 224 

A  deserted  wife  or  minor  child  may  com- 
mute only  as  an  agent ;  entry  to  be  referred 
to  Board  of  Equitable  Adjudication       —    61 

Purchase  (act  of  Jane  15,  1880). 

An  executed  or  present  transfer,  and  not 
nu  agreement  to  transfer  in /uturo  (after  en- 
try), is  meant  by  the  act  53 

A  contract  to  convey  the  land  does  not 
deprive  entryman  of  benefit  of  the  act 94 

Irregularity  or  illegality  of  entry— firaud 
not  appearing— is  not  a  bar  to  the  right 04 

An  attempted  transfer  subsequent  to  June 
15,  1880,  cannot  become  effective,  the  act 
having  relation  to  past  transactions  only  —  177 

There  is  no  right  of  purchase  in  one  to 
-whom  the  lands  have  already  been  patented 
imdor  the  general  homestead  law,  notwith- 
standing there  may  be  doubt  about  tho  va- 
lidity of  the  title  to  them  114 

The  entryman  has  right  of  purchase  while 
liis  appeal  from  the  Commissioner's  aotion 
is  pending  before  the  Secretary,  prior  to  the 
cancellation  of  his  entry 51 

When  Judgment  against  the  entryman  has 
bocouie  final  under  the  rules,  in  the  local 
office  or  on  appeal,  ihe  contestant's  prefetted 
right  of  entry  attaches,  and  if  duly  exer- 
cised bars  the  cntrjnnan's  right  of  purchase 
on  a  subsequent  application 104 

The  deserted  wife  or  minor  cliild  of  tho 
i-ntryman  may  purchase,  as  his  agent ;  entry 
must  be  referred  to  Board  of  Equitable  Ad- 
judicatioa 81 


The  assignee  of  an  erroneously-issued  and 
invalid  certificate  of  soldiers'  additional 
homestead  right  may  (in  this  case)  pnrchaae 
tho  tract  already  entered  by  him 2j8 

The  legal  successors   (in  this  case  the 

widow)  are  entitled  to  purchase 83 

.  As  the  entrymiui  in  this  case,  if  living, 
might  have  purchased  at  date  of  the  appli- 
cation (after  contest^  but  betore  hearing), 
this  right  descended  to  his  heirs 99, 523 

A  devisee  has  the  right  of  purchase,  as 
the  transferee  by  will ;  applied  to  ease  where 
entryman's  widow  had  deserted  him  aeveral 
years  before  his  death,  and  he  had  devised 
land  to  his  daughter,  who  afterwards  resided 
on  and  improved  it  as  head  of  a  fiunily 82 

Where  one  made  homestead  entry  under 
the  general  law  in  1874,  and,  in  good  ihith,  a 
soldier's  homestead  entry  in  1878,  and  pend- 
ing contest  against  the  latter,  madeapplica- 
tion  to  purchase;  held  that,  notwithstanding 
the  irregularity,  he  may  make  pnrchaae 124 

Where  the  entryman  sold  his  homestead 
right,  and  delivered  possession  of  the  land, 
which  was  occupied  and  improved  by  the 
transferee,  hia  right  of  pnrchaae  is  defeated.  125 

The  entryman  can  purchase  only  such  part 
of  the  homestead  as  he  has  not  attempted  to 
transfer ;  if  he  has  attempted  to  tranafer. 
only  the  transferee  has  the  right  of  pnrcbas- 
ing,  in  whole  or  in  part,  unless  there  be  a 
mutuid  agreement  to  the  contrary 176 

The  required  affidavit  of  an  applicant  to 
purchase  may  be  made  elsewhere  than  in 
the  land  district,  for  good  cause  shown,  be- 
fore any  qualified  officer  having  a  seal 128 

The  proviso  in  this  section  was  not  neoes- 
sary  to  protect  subsequent  entrymen,  the 
intention  of  Congress,  from  general  consid- 
erations, being  sufficiently  clear  without  it.  165 

Insanity. 

For  rulings  relating  to,  see  Iruanity, 

Death. 

Of  soldier  claimant ;  see  Soldier^  supra. 

If  entryman  entitled  to  patent  at  death, 
his  right  inures  to  his  heirs  (or  widow) 46 

Widow  or  heir  is  not  required  to  reside  on 
the  land 74 

Upon  death,  the  law  casts  the  homestead 
right  on  the  widow,  who  must,  however,  so  in- 
dicate her  intention  of  claiming  the  land  that 
third  persons  shall  not  be  pr^ndiced  by  her 
laches 139 

A  widow,  as  the  iegal  representative  of 
her  deceased  hnsband,  may  oontinne  to  col- 
tivate  his  homestead,  and  at  the  same  time 
may  make  entry  in  her  own  name 109 

Where  entryman  (prior  to  act  June  15, 
1880)  devised  the  land  to  his  danghter, 
afterwards  resident  on  it  as  head  of  a  fkmily, 
his  widow,  who  deserted  him  prior  to  tho 
entry,  is  barred 85 

Before  the  rights  of  heirs  are  considered, 
it  must  be  shown  that  there  is  neither 
widow  nor  child  sarviving 98 
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Hein  niAy  acquire  title  !n  either  of  the  aer- 
enl  waya  preaciibed  in  the  homestead  laws, 
or  may  pnrehaseimder  Sec  2,  Act  of  June  15, 
1880,  though  aliens 98 

The  doTlsee  of  a  single  man,  who  made 
formal  application  hefore  his  death,  has  the 
right  of  entry 85 

Authorized  sale  under  Seo.  2282,  B.  S., 
vests  ftdl  tlUe  in  purchaser,  who,  in  order  to 
ohtsin  patent,  most  pay  office  fees  only  ....    76 

On  death  of  applicant  prior  to  allowance 
of  entry,  his  heirs  may  make  the  entry 77 

Insanity  of  hnshaod  (the  entryman)  is  to 
be  regarded  as  "civil  death" 103 

As  to  final  proof  in  case  of  deatb,  nee 
Final  Firocf. 

Rkquihements. 

BBSIDEKCK. 

See  Abandonment  and  Buidenee. 

CULTTVATIOX. 

The  law  insists  on  the  coltivation  for  five 
years,  even  daring  periods  when  his  absence 
is  excusable;  an  entryman  earning  $1.50  to 
$1.75  per  day  at  his  trade  has  no  excuse  for 
failure  to  cultivate 73 

A  persisting  drought  excuses  the  fiillure  to 
cultivate 140 

In  commutation  entry  cultivation  must  be 
proved 72 

DSFAULT. 

An  honest  settler's  rights  should  not  be 
defeated  on  mere  technical  and  speculative 
grounds 163 

See,  also,  under  OontttL 

LOSS  OP  CBOPS. 

A  homestead  settler  who  gave  the  required 
notice  under  act  June  4, 1880,  was  construct- 
ively residing  on  his  clftim  until  October 
1, 1881 ;  contest  for  abandonment  would  not 
lie  prior  to  April  1, 1882 28 

It  is  competent  for  a  contestant,  alleging 
abandonment  prior  to  April  1, 1882,  to  show 
that  the  settler  did  not  meet  with  a  loss  or 
fail ure  of  crops Ill 

Where  an  entry  is  relinquislied  because  of 
eke  ravages  of  /prasshoppers,  the  homestead 
tight  is  exliausted 141 

Allegation  of  ^nmssbopper  ravages  as  ex- 
cuse for  a  faUure  to  offer  final  proof  within 
the  time  required,  must  be  foanded  on  prior 
proper  notice  and  absence  from  the  land ...  622 

Final  Proof. 

For  rulings,  see  IHnal  Proof. 

Illegality. 

The  Land  Department  has  fall  authority 
to  cancel  entries  for  illegality 600, 783 

Illegality  of  inception  is  ground  for  the 
cancellation  of  an  entry  (homestead) 03 

A  certificate  of  the  right  of  soldiers*  ad- 
ditional entry  issued  to  one  who  is  not  en- 
titled is  illegal  and  void,  and  an  entry  made 
under  it  must  be  canceled 237 
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Where  entry  (cash)  was  allowed  against 
law  (double  minimum  land  sold  for  single 

minimum),  it  cannot  be  confirmed 680 

For  rulings  upon  the  doctrine  of  "inno- 
cent purchaser*',  see  under  Fraud, 

Indian. 

Homesteads;  sse  under  ITomcttodui. 
Reservations;  see  under  Reurvatum, 
Hostilities;  seeiHtrBM. 

Indian  Lands. 

Kansas  Trt7ST  and  Dim.  Beservb. 

Sec.  4,  act  March  10, 1880,  snowing  entry 
without  actual  residence  on  the  land,  refers 
only  to  tmcts  on  the  boundaries  of  the  Kan- 
sas Indian  lands,  contiguous  to  other  lands 
(not  Kansas  Indian  lands)  on  which  the  en- 
tryman was  actually  residing,  and  to  which 
he  held  the  legal  title  at  date  of  the  passage 
of  the  act 181 

Second  entries  are  not  permissible  beyond 
the  limit  of  160  acres 184 

The  *  *  actual  settlers  "  contemplated  by  the 
law  are  those  who  have  made  bona-flde  resi- 
dence on  and  improvement  of  the  land,  ex- 
cept, under  the  act  of  March'  16, 1880,  land 
contiguous  to  claims  on  which  they  have 
made  their  homes 187 

For  general  rulings  concerning  settlement, 
see  Settlement. 

OsAOB  Trust  and  Dim.  Reserve. 

Claimants  in  defiiult  with  settlement  and  Im- 
provement might  have  purchased  the  tracts 
within  the  sixty  days  limited  in  Sec.  1,  act 
of  May  28, 1880 572 

Ottawa  and  Chippewa  (Mich.). 

Lands  valuable  mainly  for  pine  timber  are 
not  subject  to  Valentine  scrip  location,  but 
can  be  disposed  of  only,  at  public  offering, 
at  the  minimum  price  of  $2.50  per  acre 190 

Insanity. 

Homestead. 

Under  act  June  8, 1880,  the  duly  appointed 
guardian  of  an  insane  homestead  settler  can, 
after  five  years  from  date  of  the  entry,  make 
final  proof 101 

If  the  insane  person  becomes  sane  before 
the  expiration  of  the  five  years,  he  must  re- 
sume residence  and  cultivation 102 

It  is  advisable  for  a  guardian  or  trustee  to 
file  his  address  in  the  local  office,  with  proof 
of  his  authority  to  act,  in  order  that  he  may 
be  notified  of  any  attack  on  the  entry 102 

To  be  within  the  provisions  of  act  June  8, 
1880,  the  claim  must  have  been  of  record 
prior  to  the  declaration  of  insanity ion 

The  wife  of  an  insane  person,  who  harl 
settled  on  and  improved  a  tract,  but  who  had 
not  filed  a  claim  for  it,  may  make  entry  in 
her  own  name,  as  head  of  a  family,  her  hus- 
band being  regarded  as  civilly  dead 109 
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Contest. 

Notice  may  not  bu  sorvocl  ou  a  contcstee 
who  is  insane  nor  on  the  snperintondent  of 
an  asylum  where  ho  is  confined 230 

Islands. 

Application  for  survey  of  Arsenal  Island 
(Mississippi  riTOr)  denied  on  account  of  the 
drifting  character  of  the  island,  and  also  be- 
cause of  the  uncompleted  operations  of  the 
government  in  fixing  the  channel 456, 4G0 

Surrey  of  an  island  will  not  be  made 
where  it  has  not  the  fixed  and  permanent 
characteristics  which  make  it  a  solid  part  of 
the  earth's  surface 458 

Lakes. 

For  rulings,  see  under  Swamp  Grant  and 
Scrip  {Jalenixne). 

Land  Department. 

Decisions. 

In  relation  to,  see  under  Oonlut 

Records. 

A  stranger  may  not  inspect  the  papers  in 
A  case  in  the  General  Land  Office,  except  as 
the  attorney  of  record 222 

Where  the  documents  in  evidence  in  the 
General  Land  Office  are  original  and  prop- 
erly belong  elsewhere,  especially  when  they 
are  not  yet  properly  before  the  Commis- 
sioner, they  may  be  withdrawn  after  copies 
are  made 651 

The  proper  examination  or  use  of  the  plats 
and  other  public  records  in  the  local  offices 
is  not  prohibited  by  law,  and  should  not  be 
denied  except  where  it  will  interfere  un- 
necessarily with  the  public  business 197, 656 

Registers  and  receivers  of  other  than 
consolidated  offices  may  not  furnish  ab- 
stracts from  the  records  for  private  use 
and  charge  therefor,  except  in  the  case  of 
plats  and  diagrams 655 

As  to  copies  of  plats,  etc.,  see  Fee*,  and 
also  under  PvJbUc  Land. 

Officials. 

FRAUDS  OF. 

The  United  States  cannot  be  estopped  by 
the  frauds,  not  to  say  the  crimes,  of  the  pub- 
lic officials 1V1 

POWBRS,  BTC. 

Whenever  any  action  is  required  to  be 
taken  by  an  officer  of  the  Land  Department, 
all  proceedings  tending  to  defeat  such  ac- 
tion are  impliedly  inhibited 243, 610 

Theorder  of  the  Commissioner(in8tmoting 
the  surveyor-general)  was  in  contemplation 
of  law  the  order  of  the  Secretary,  as  the  acts 
of  the  heads  of  Departments,  within  the 
scope  of  their  powers,  are  in  law  the  acts  of 
the  President 714 

A  clerk  de facto  (with  the  register's  knowl- 
edge and  sanction)  is  competent  to  receive 
an  application  (to  amend  a  filing)  and  to 
giye  It  legal  effect 618 


The  acts  of  an  officer  dsfado  are  valid  in 
so  far  as  the}'  affect  the  rights  of  the  public 
or  of  third  persons ;  if  one  is  a  mere  intruder 
or  usurper,  third  persons  can  acquire  no 
rights  by  his  acts 615 

In  the  absence  of  allegation  or  showing  to 
the  contrary,  it  is  presumed  that  the  officers 
(intrusted  with  the  controlof  a  surrey)  hare 
properly  discharged  their  duty 465 

DUTIB8  OF  LOCAL. 

Instructions  in  respect  to  examinaUon, 
approval,  and  return  of  final  proof,  posting 
of  entries,  briefing  letterSf  and  affidavits  of 
publication m 

Must  use  great  care  in  deecribing  the 
lands  ftilly  in  certificates  and  receipts 197 

Must  not  take  testhnony  elsewhere  than 
in  the  local  office,  unless  specially  authorized 
by  the  Land  Department 2M 

Must  designate  for  the  publication  of 
notices  of  final  proof  reputable  newspapers 
of  general  circulation  nearest  the  land  ap- 
plied for  whose  rates  do  not  exceed  those 
established  by  local  law  for  the  publication 
of  legal  notices 205 

Must  report  whether  an  appeal  has  been 
filed  promptly  at  the  expiration  of  the  time 
allowed  for  it,  and,  where  amendments  are 
authorised,  should  report  a  failure  to  perfect 
it  at  the  expiration  of  sixty  days 205 

Must  promptly  forward  to  the  new  local 
office  decisions  received  from  the  General 
Land  Office  involving  lands  tranferred  to  a 
new  district 2S3 

Must  receive  applications  (for  enti^*)  only 
at  the  place  designated  for  the  transaction  of 
official  business 320 

Must  examine  carefully  all  applications  for 
contest,  point  out  their  defects,  and  allow 
amendment  of  them 260 

In  respect  to  fees,  see  Ftea. 

KlfTBIBS  BT. 

The  factt  hat  claimant  is  the  sister  of  a  re- 
ceiver does  not  of  itself  invalidate\ier  entry.  105 

Origin  and  reason  of  the  rule  forbidding 
local  officers  and  their  employes  fh>m  making 
entries  of  the  public  lands 107, 313 

One  who  filed  desert  land  declaratory  prior 
to  appointment  as  register,  afterwards  re- 
signed, and,  after  acceptance  of  resignation, 
but  while  still  performing  the  duties  of  the 
office,  applied  to  relinquish  part  of  it  and 
make  homestead  entry  thereon ;  application 
denied 106 

Difference  between  the  final  proofb  in  des* 
ert  lands  and  homestead  claims  in  respect  of 
residence,  and  its  bearing  on  the  question, 
pointed  out 107 

A  receiver  who  filed  soldier's  dedaratory 
prior  to  appointment  may  afterwards  make 
preemption,  but  not  homestead,  entry,  pro- 
vided he  was  a  bona-fide  settler  on  the  land 
prior  to  appointment ;  it  he  has  made  home* 
stead  entry,  but  did  not  reside  on  the  land 
prior  to  his  appointment,  his  entry  must  be 
canceled ., 
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A  homestead  entry  based  upon  a  soldier's 
declaratory  filed  after  appointment  as  re- 
ceiyer  Is  wliolly  illegal 110 

Wliere  tfanbev^oltare  entry  was  made 
when  ft  reoeiTer's  clerk,  but  contest  was 
bioaght  after  snch  service  had  ceased,  in 
view  of  claimant's  good  faith,  entry  is  al- 
lowed tostand 314 

Iiocal  officers  or  dorks,  but  not  special 
agents,  may  make  thnber-cnlture  entry  in  a 
distriot  other  than  that  wherein  they  are 
stationed 313 

Whether  or  not  a  mineral  **  location  "  by  a 
register  is  within  the  prohiUiion  of  Cironlar 
of  Avgnst  26, 1876,  against  ** entry,"  a  par- 
chaser  in  good  Caith  of  the  register's  interest 
in  SQoh  looation  may  make  entry 7M 

BRMOE  AXD  MXOUCT. 

Where  an  indlTidnalin  the  prosecntlon  of 
a  right  does  ererything  which  the  law  re- 
qoizes  him  to  do,  and  fails  to  attain  his  right 
by  the  miseondnot  or  neglect  of  a  pnblic 

oflleer,  the  law  will  protect  him 166 

There  Is  no  dilTerenoe  in  principle  between 
the  case  of  a  filing  (homestead  application) 
made  of  reoord  and  that  of  one  offered  and 

erroneously  r^ected 87,648 

The  oilbr  to  file  an  application  for  the  land 
with  a  contest  against  a  timber-onltnre  entry 
protects  the  contestant,  though  he  fkiled  to 
file  It  becaose  erroneoasly  informed  by  the 

locsl  officers  that  it  wss  unnecessary 245 

An  offer  to  file  an  application  for  the  land 
(in  a  tfmber^cnltare  contest),  erroneonsly 
Rijeoted  by  the  local  officers,  is  equivalent 

to  filing  it 819 

WhefoappUcantCtimber-cultare)  tendered 
fees  and  commissions,  bat  application  was 
erroneoasly  rc^Jected  (railroad  withdrawal), 
his  right  of  entry  was  not  prejudiced,  and 

inured  to  ihe  benefit  of  his  heirs 548 

Smmeoos  r^ection  of  timber-culture  ap- 
plication (because  of  existing  preferred 
right)  protects  applicant ;  whether  he  ten- 
dered his  oath  and  the  fees  is  immaterial. . .  321 

EiToneous  refusal  to  accept  homestead 
claim,  on  ground  that  land  was  reserved  as 
•aline,  does  not  prejudice  the  claim ;  entry 
most  be  allowed  as  of  date  of  application. . .  848 

A  mere  expression  of  willingness  to  file  an 
application  for  the  land  with  thecontest  (tlm- 
ber-colture;,  which  the  local  officers  declared 
to  be  nnneoeasaxy ,  without  tender  of  it,  does 

]M»t  protect  the  contestant 200 

FaQnre  of  contestant  (timber^nlture)  to 
file  motion  for  reconsideration  for  five 
months  after  the  limitation,  by  reason  of  the 
negleot  of  the  local  officers  to  complete  the 
record,  does  not  pr^udice  his  rights,  though 

an  adTorse  claim  has  intervened 246, 247 

Where  contest  was  brought  and  tried,  and 
contestant  went  on  the  land  and  improved 
it,  bat  no  deolsion  was  made  for  five  years 
becaose  of  loos  of  the  papers,  his  rights  are 
not  pifjndicedi  on  parol  ovidenco  of  tlM 
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facts  originally  proved.  In  the  absonoe  of  a 
reoord  of  them,  a  sabseqoent  contest  Is  dis- 
missed, and  his  entry  is  allowed 2M 

A  right  of  purchase  Under  Seo.  1,  Act  of 
Jnne  15, 1880,  delayed  because  the  land  was 
nnsarveyed,  may  be  eqjoyed  when  the  sur- 
vey is  made 381 

Pailure  of  local  officers  to  giro  notice  ot  a 
preferred  right  of  entry  does  not  prq|adice 

thecontestant 823 

To  hold  that  the  failure  of  the  snrvey  or  to 
ftilly  discharge  his  daty  coold  operate  to 
defeat  the  rights  of  a  party  would  be  a  vio- 
lation of  the  plainest  prinoiples  of  jost- 

ice 848 

Erroneous  cancellation  of  an  entry  (min- 
eral) does  not  sutjeot  the  claim  to  appro- 

prialion  by  a  stranger  to  the  record 768 

Where  local  officers  r^ected  a  pre-emp- 
tion entry  erroneoasly,  and  the  settler  there- 
upon actually  abandoned  the  land  (wlthoat 
appeal),  It  became  public  and  passed  to  a 
railroad  company  on  definite  location  of  the 

road 474,970 

Entry  allowed  erroneously  (pending  tijf- 
peal)  may  stand,  where  prior  rights  are  not 

Jeopardised 244 

Where  an  entry  (cash)  in  violation  of  law 
has  been  erroneonsly  allowed  (double  mini- 
mum land  sold  for  single  minimam)  it  can- 
not be  legally  confirmed 680 

Acceptance  of  application,  fees,  and  com- 
missions prior  to  cancellation  of  an  entry 
(after  relinquishment  In  1878),  with  prondse 
to  make  application  of  record  on  cancella- 
tion, was  nnauthoriced  and  gave  applicant 

no  rights 49 

Acceptance  of  an  application  at  a  place 
other  than  the  local  office  is  not  legal  ac- 
ceptance    330 

Where  one  intended  to  include  a  contigu- 
ous lot  in  his  application  (homestead),  and 
did  not  because  informed  by  the  local  officers 
that  a  pre-emption  contest  barred  It,  his 
rights  are  not  prejudiced;  amendment  al- 
lowed in  absence  of  adverse  right 86 

As  to  erroneous  decisions,  see  Dteitiont, 

liocation* 

Is  the  act  of  selecting  and  designating 
lands  which  the  person  making  the  location 
is  authorised  by  law  to  select  f  (Bonyier) . .  670 
For  mining  locations,  see  Mining  Claim, 
Railroad  and  swamp;  see  BaUiWBd  CfrarU 
and  Stoamp  QrunL 

Mill  Site. 

In  an  application  and  entry  for  lodo,  may 
embrace  one  or  more  pieces  of  ground  within 
the  limits  of  five  aoreo 7S8 

mineral  I^and. 

Minerals. 

Borax,  soda,  alum,  oil,  etc.,  are  minwalSf 
within  the  iBMalog  of  tho  milling  law*,....  Y06 
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Coal  is  not,  witUn  tho  meaning  of  tlie  act 
of  JoneS,  1878}  0M  OoolXond 827 

Alabama. 

The  act  of  March  3, 1883,  aul^jects  to  pub- 
lic sale  lands,  theretofore  reported  na  con- 
taining coal  or  iron,  'which  appear  on  the 
records  to  be  vacant 35 

One  who  settled  on  mineral  land  in  1871 
acquired  no  right  to  it  by  virtne  of  Section 
8,  act  of  May  14,  1880,  and  is  not  protected 
by  theactof  March3,1883 35 

A  tract  reported  in  1879  as  containing  val- 
uable coal,  bat  whereon  a  homestead  entry 
was  allowed  in  1883,  which  wna  afterwarda 
relinqnished  and  canceled,  must  be  offered 
at  public  sole 86 

Aqricultural  vs. 

Sec.  23n,  Bw  S.,  was  intended  to  relieve 
persons  who  had  settled  on  lands  theretofore 
designated  aa  mineral,  when  they  were  after- 
warda found  to  be  agricultural;  Sec.  2342, 
K.  S.,  gave  the  right  of  settlement  on  said 
lands  when  duly  set  apart  as  agricultural . .  716 

By  their  designation  as  *' agricultural" 
in  the  official  plats,  lands  in  a  mineral  belt 
were  set  apart  as  prima-facie  "clearly  agri- 
cnltnral.*'  under  Section  11,  Act  of  July  26, 
1886  (Sec.  2342,  R.S.) 713.850 

When  lands  have  been  returned  as  agri- 
cultural the  burden  of  proof  is  on  one  deny- 
ing their  prima-facie  character 714, 717, 721 

Whenever  mineral  and  agricultural  or 
town  site  claims  conflict,  the  comparative 
value  of  the  land  for  mining  or  agricult- 
ure is  in  question  and  must  be  consid- 
ered  717,720,721 

One  denying  the  prima-facie  agricultural 
character  of  a  tract  covered  by  a  claim  (home- 
stead) must  show,  not  that  it  is  of  little  value 
for  agriculture,  not  that  adjoining  or  neigh- 
boring lands  are  mineral,  and  not,  theoret- 
ically, that  tho  tract  may  possibly  develop 
minerals  in  the  ftiture,  but  that^  as  a  present 
fiact,  proved  by  the  actual  production  of 
minerals,  it  is  minerallond 721 

Where  the  testimony  to  agricultural  char- 
acter was  speculative,  and  the  land  never 
paid  the  expenses  of  cultivating  it,  but  the 
minerals  obtained  during  several  years  paid 
for  the  plant  and  for  mining  expenses,  it  is 
subject  to  mineral  entry 719 

An  entry  (homestead)  of  record  bars  the 
filing  of  a  placer  application  for  the  tract 
until  after  a  determination  of  the  character 
of  tho  land 712 

Where  a  placer  application  has  been  filed 
on  a  homestead  entry  of  land  both  claims 
may  be  suspended  until  after  a  hearing  upon 
the  character  of  tho  land 712 

Timber. 

In  relation  to,  see  Timber  Cuiting. 


ntininy  Clalei* 

POSSBSSOBT  RIGHT. 

The  poflsesflory  title  to  a  lode  daam,  held 
and  worked  for  a  p^lod  equal  to  the  time 
prescribed  in  the  local  statute  of  limltatioiis 
for  mining  claims,  may,  in  absence  of  an  ad- 
verse elaim,  be  establiahed  in  the  manner 
now  authorized  in  placer  claima 726 

Sec.  2324,  R.  S.,  has  reference  solely  to 
title  by  right  of  possession,  and  does  not 
conflict  with  titles  acquired  by  pnrcliaae. . .  771 

Abandonment. 

For  rolings,  see  Abandonment 

Discovert. 

A  discovery  within  thelimits  of  a  prior  ex- 
isting and  vflJid  location,  will  not  support  a 
location  made  since  May  10.  1872;  where 
there  haa  been  no  application  for  patent  by 
the  prior  locators,  inquiry  into  the  question 
need  not  be  made 744 

Where  the  discovery  on  which  location 
was  based  was  made  within  a  prior  koafaon 
a  subsequent  discovery  within  the  ground 
claimed  prior  to  application  or  adverse  right 
is  sufficient,  and  obviates  the  neoeesity  of 
remarking  the  bonndariea 752 

There  must  have  been  a  discovery  <^  min- 
eral  within  the  surface  boundary  of  the 
claim  prior  to  the  application;  if  made 
within  the  claim's  limits  before  on  odveroe 
right  attaches,  though  not  in  the  diseoveiy 
shaft,  it  is  sufficient 741,749 

Where  it  is  necessary  to  support  aa  entry 
made,  and  there  is  no  adverse  claim  or  ahow- 
ing  of  fraud,  if  the  evidence  is  conflicting 
the  discovery  of  mineral  in  the  diaoorery 
shaft  will  be  presumed 742 

Whether  the  legislature  of  Colorado  may, 
in  view  of  the  national  statute,  lawfiUly 
attach  to  the  mining  laws  a  condition  requir- 
ing a  discovery  in  the  disooveiy  shaft) 
queen 742 

Location. 

LODB. 

A  location  with  discovery  shaft  on  vocsat 
ground  may  not  include  said  ground,  sad 
noncontiguous  ground  on  the  same  vein  or 
lode,  the  two  parts  of  the  Junior  location 
being  separated  by  an  intervening  dsfan 
(patented) 735^738 

Location  and  workingfor  mining  purposes 
segregates  tlieland,  and  prevents  ntiliiotion 
of  a  discovery  within  its  limits 744 

Surface  ground  is  an  incident  of  the  lode, 
and  a  location  of  snrikce  ground  which  doee 
not  include  any  part  of  the  lode  claimed  to 
have  been  discovered  is  invalid 744 

PLAOBR. 

Whether  a  "location"  by  the  local  officers 
is  within  rule  prohibiting  "entries'*  by 
them,  gtMpre 761 
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A  location  on  surveyed  laada,  since  the 
act  of  1872,  mnst  confoim  to  the  pnblio  sar- 
Teys  only  so  tar  as  is  reasonably  practicable ; 
it  may  be  for  12,000  feet  of  the  bed  of  a  non- 
navlgaUe  stream  in  a  caflon 704 

Hblocation. 

Xo  proof  of  abandonment  is  required. of 
relocators  alleging  it  in  their  application. . .  098 

The  relocation  of  an  erroneous  location, 
allowed  by  the  laws  of  Colorado,  must  be 
substantially  the  same  as  the  original  loca- 
tion; additional  ground  maynot  be  included, 
if  eziatiBg  rights  (by  cdor  of  law)  are  inter- 
fered with 740 

In  enlarging  a  location  (placer),  the  relo- 
cation is  restricted  to  20  acres  additional ...  763 

Survey. 

Ko  deposit  is  required  to  accompany  an 
application  for  survey  in  the  field,  the  ap- 
plicant being  firee  to  contract  as  he  pleases ; 
for  platting  or  office  work  a  deposit  must  be 
made - 

Sec  2334,  B.  &,  was  intended  to  protect 
applicants  iHrom  unjust  charges  for  survey 
and  publication 773 

Publication. 

An  error  in  description  (last  course  and 
distance,  to  inclose  the  tract,  made  to  run 
east  instead  of  west),  which  does  not  mis- 
lead the  adverse  claimant  or  defeat  any 
right,  win  not  invalidate  the  publication ...  707 

The  selection  of  a  newspaper  rests  in  the 
sound*  discretion  of  the  register;  other 
things  being  equal,  Ihe  convenience  of  the 
appUcant  should  be  consulted 758 

Posting. 

Where  the  plat  and  notice  were  posted  in 
the  limits  of  the  claim  as  located,  although 
on  ground  excluded  (for  conflict)  from  the 
application,  it  suffices 756 

Application. 

For  general  rules,  see  Application. 

LODB. 

A  mineral  entry  of  record,  dormant  for 
seven  years,  held  to  have  barred  an  applica- 
Uon 760 

Application  embracing  more  than  one  lode 
location  will  not  be  received;  (Circular  Juno 
8,1883) 725 

Consolidated  application  filed  prior  to  re- 
ceipt at  local  office  of  circular  of  June  8, 1883, 
may  be  received  on  proof  of  improvements 
of  the  value  of  $500  on  each  lode  claim . .  .720, 772 

PLACBB. 

Application  embracing  alocation,  assigned 
to  applicant,  and  a  relocation  of  said  loca- 
tion enlarging  it^  must  show  $600  expended 
on  eoeh  location;  the  enlargment  must  not 
,  exceed  twenty  acres 763 

Bule  that  im»plication  by  on  association  of 
persons  may  not  be  for  more  than  one  loca- 
tion, or  for  mori)  than  100  acres,  does  not 
extend  to  lands  containing  deposits  of  borax, 
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soda,  alum,  etc.,  in  California,  Nevada,  Ari- 
zona, Utah,  and  Wyoming 708 

Application  for  a  water-right,  under  guise 
ofapUicer  claim,willber^ected 774 

Application  for  land  alleged  to  be  agri- 
cultural; see  under  Mineral  Land. 

Adverse  Claim. 

Uf  LAND  OFFICE. 

The  adverse  claim  mnst  be  upon  oath  of 
the  person  or  persons  making  it;  maynot 
beswom  toby  an  attorney 707 

The  adverse  claim  must  be  filed  within 
the  sixty  days  of  publication ;  the  rule  al- 
lowing it  to  be  filed  on  tbo  day  of  the  tenth 
publication,  where  the  newspaper  is  issued 
weekly,  is  rescinded 709 

The  adverse  claimant  may  not,  before  suit 
commenced,  file  an  application  for  the 
ground  adversely  cLiimed 723 

Failure  to  adverse  within  required  time 
(because  of  alleged  failure  of  adverse  claim- 
ants to  obtain  mineral  in  their  claim)  is  an 
admission  that  they  had  no  right  to  the  prop- 
erty; they  cannot  be  heard  subsequently 
to  claim  either  legal  or  equitflile  title  to 
it 738 

Suit  must  be  commenced  within  thirty 
days  after  filing ;  when  not  so  commenced 
(by  reason  of  absence  of  the  clerk  of  the 
court  and  his  deputy)  it  must  be  held  that 
no  adverse  claim  exists 707.744 

Proof  that  suit  was  not  duly  commenced 
must  be  by  certificates  of  clerks  of  proper 
State  and  United  States  coarts 726 

The  applicant,  adversed,  may  litigate  the 
case,  or  relinquish  the  ground  in  conflict 
and  take  patent  for  the  remainder,  or  dis- 
miss his  application  for  patent  and  rely  on 
his  possessory  title 744 

IN  TIIB  COUBTB. 

An  adverse  claimant  may  not,  after  snlt 
commenced,  file  an  application  for  the 
ground  adversely  claimed 704 

All  questions  concerning  the  proper  loca- 
tion, and  the  maintenance  of  a  prior  location 
by  the  performance  of  labor,  must  be  left  to 
the  courts 749 

The  question  of  abandonment  of  a  mine, 
alleged  by  the  relocators,  is  a  proper  one  for 
the  courts,  if  an  adverse  claim  is  filed 699 

Where  an  adverse  claim  is  presented  in 
proper  form,  and  the  courts  have  properly 
acquired  Jurisdiction,  and  there  has  been  no 
settlement  or  decision  of  the  suit  or  waiver 
of  the  claim,  the  General  Land  Office  will  not 
consider  a  question  which  goes  to  the  merits 
of  the  case  (motion  to  dismiss  because,  whilst 
the  claim  denies  the  ownership  of  the  appli- 
cants, it  admits  alocation  subsequent  to  the 
application  for  patent) 

The  subject  matter  of  the  controversy 
having  been  transferred  to  a  court  of  com- 
petent Jurisdiction,  all  farther  proceedings 
in  the  land  office  affi^^ting  the  property  in 
dispute  are  stayed,  with  tbo  exception  of 
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P*ge. 
the  pnblication  of  notice  and  making  and 
filing  proof  thereof 705 

Where  suit  was  dnly  commenced,  thoagh 
a  Bnbaeqnent  decision  dismissing  the  sd- 
vene  claim  for  invalidity  (sworn  to  by  an 
attorney)  has  become  final  (no  appeal),  no 
action  looking  to  the  issue  of  patent  will  be 
taken  while  tiiesnit  is  pending 706 

Where  suit  on  the  adverse  claim  has  been 
duly  instituted,  but  n  sobeeqaent  applica- 
tion by  the  adverse  claimant  embracing  the 
same  ground  has  been  received  and  duly  ad- 
VOTsed  by  the  original  applicant  and  suit 
thereon  oommenced,  the  Land  Department 
has  Jurisdiction  to  dismiss  from  the  record 
the  second  application 704 

Where  salt  on  the  adverse  claim  has  been 
duly  instituted,  but  a  subsequent  applioa* 
tion  by  the  adverse  claimant  embracing  die 
same  ground  has  been  received  and  duly  ad- 
versed  by  the  original  applicant,  and  suit 
thereon  commenced,  the  Land  Department 
will  not  dismiss  the  second  application  ttom 
the  record  while  both  or  one  of  the  salts  is 
pending 712 

After  A  had  filed  an  application,  B  filed 
an  application  embracing  part  of  the  ground, 
and  als9  duly  adversed  A  and  commenced 
suit;  before  judgment,  which  was  in  his  fa- 
vor, B  made  mineral  entry ;  In  view  of  the 
Judgment  and  of  A's  acquiesence  therein, 
the  question  is  between  B  and  the  govem- 
m^it,  and  the  irregularity  in  the  application 
and  entry  wiU  be  waived 7*22 

AFTBB  JUDOMBNT. 

The  adverse  olaimant,  after  Judgment  in 
his  favor,  must  accompany  his  application 
with  the  ofBdal  plat  and  field  notes,  and 
with  a  certificate  to  the  requisite  amount  of 
labor  and  improvements 706 

After  Judgment,  the  sncoeasful  claimant 
must  file  a  certified  copy  thereof,  with  the 
other  evidence  required  by  Sec.  2826,  B.  S.; 
if  suit  be  dismissed,  the  olerk*s  certificate, 
or  a  certified  copy  of  the  order  of  dismissal, 
must  be  filed;  in  no  case  will  a  relinquish- 
ment or  other  proof  filed  in  the  local  office 
be  accepted  in  lien  of  the  foregoing 726 

Entry. 

For  general  ruliM},  see  Entry. 

LODE. 

The  applicant  is  entitled  to  enter  for  all 
that  part  of  the  ground  not  affected  by  the 
Judgment ;  where  the  Judgment  is  for  but 
part  of  the  ground  adversely  claimed,  entry 
may  not  be  -made  until  it  becomes  final ; 
Judgment  for  all  the  ground  adversely 
claimed  may  he  treated  as  final  Judgment..  750 

An  entry  embracing  more  than  one  lode 
location  will  not  be  allowed  after  receipt  of 
these  instructions  (approved  July  6, 1883)  at 
the  local  office 725,726,772 

Only  an  applicant  or  his  assignee  may 
make  entry  under  Sec.  2325,  R.  S.,  or  have 

1  name  inserted  in  the  certificate  of  entry ; 
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this  regolation  does  not  apply  to  proceed- 
ings under  Sec.  2326,  B.  S 725 

Regulations  respecting  entry  by  one  ap- 
plying as  trustee 72S 

EntT}'  will  be  allowed  only  when  the  regis- 
ter is  satisfied  that  all  the  proofs  required 
by  the  regulations  are  filed,  and  that  they 
show  a  bona-fide  oomplianoe  with  the  law 
and  regulations 726 

Gives  the  entryman  complete  equitable 
title  so  far  as  third  persons  ate  conoemed, 
which  is  not  subject  to  forfeiture  under 
Sec.  2S24,  B.  S. ;  the  validity  of  an  entry  de- 
pends on  the  fkcts  existing  when  It  is  made, 
and  not  on  the  entryman's  subsequent  acta 
or  omissions 770,771 

Where  entry  is  erroneously  canceled,  the 
land  is  not  sulisjected  to  appn^riation  by  a 
stranger  to  the  record  who  had  located  it 
while  the  entry  was  subsisting 769 

FLA.CBB. 

Entry  of  lands  containing  borax,  aeda, 
alum,  etc.,  in  California,  Nevada,  Ariaooa, 
Utah,  and  Wyoming,  may  be  made  under 
regulations  of  October  31,  1881;  whether 
same  ruling  should  apply  to  oil.  qumrg 706 

Entry  may  be  made  by  a  purchaser  in 
good  faith  of  the  interest  of  a  register  in  a 
location  (placer)  made  by  himself 754 

Entry  on  lands  alleged  to  be  agricaltaial ; 
see  under  Mineral  Land, 

Protestant. 

A  protestant  has  no  standing  before  the 
department  as  a  litigant 743,749 

Patent. 
As  to  issue  of,  etc.,  see  PaUnt 

Amendment. 

For  general  rulings,  see  AmendrnmU. 

Neg^ligrenee. 

He  whose  negligence  causes  tbe  mistake, 
though  innocentiy,  must  suffer  the  loss,  and 
not  he  who  was  diligent,  and  acted  in  ooib- 
pliance  with  the  law 577 

The  rule  of  equitable  estoppel,  upon  the 
theory  that  loss  should  be  home  by  that  one 
of  two  innocent  persons  whose  conduct,  acts, 
or  omissions  rendered  the  injury  poasihle, 
cannot  be  set  up  by  the  purchaser  of  lands 
acquired  under  a  void  patent 797 

Compare  with  DiUgenee. 

Patent. 

Title  BY. 

Title  by  patent  is  title  by  record ;  the  de- 
livery of  the  instrument  is  not  necessary  to 
pass  title..... 887 

To  a  fictitious  person,  procured  by  fraud, 
carries  no  titie,  and  vests  no  interest  in  any- 
one; it  is  null  and  void 794 

Effect  of. 

The  title  of  the  United  States  passes  with 
the  patent,  and  with  the  title  passes  away 
all  authority  or  control  of  the  Land  Depart- 
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ment  orer  the  land  and  over  the  title  which 
the  patent  conreys 115, 656 

Selatea  Uack  to  the  initiatory  act  of  the 
claimant  who  has  daly  followed  up  his  rights, 
and  outs  oif  all  intervening  claims  .  .167, 497, 770 

Beserves  land  from  entry,  though  alleged 
to  be  void  (scrip  location)  for  illegality IIG 

Issued  to  a  purchaser  from  California  (Sec. 
1,  Act  of  July  23, 1866),  prevents  the  State's 
claim  under  the  swamp  grant 643 

For  GBAmrs. 

In  private  claims ;  see  PrivaU  Claims. 

Is  not  necessary  to  pass  title  in  cases  of 
present  grant 483 

Is  not  necessary  to  pass  title  when  patent 
is  not  required  by  the  granting  act,  and  cer- 
tiflcation  has  been  made 457,492 

Was  not  necessary  to  pass  title  when  the 
lands  had  been  selected  under  a  present 
grant  (to  Missouri),  and  entered  at  the  local 
office 488,496 

To  Whom. 

Upon  application  by  the  administrator  of 
A  deceased  owner  (mine)  should  issue  to  the 
heirs  of  such  deceased  owner 762 

Where  homestead  entry  was  made  by  a 
guardian  for  the  benefit  of  the  orphan  chUd 
of  a  deceased  soldier,  patent  must  issue  to 
the  beneficiary,  whether  of  age  or  not 114 

Where  alien  donation  claimant  died  after 
declaring  his  intentions  and  before  natural- 
ization, patent  properly  issues  to  his  heirs.  439 

The  right  to  patent  (mineral)  is  not  traced 
beyond  the  entryman  (deceased),  and  issu- 
ing in  his  name  inures  to  the  benefit  of  him 
whoM  right  may  afterwards  appear 772 

Must  issue  to  the  entryman  (pre-emptor) 
and  not  to  his  grantee 779,783 

Invalidity. 

The  patentee  (homestead)  doubting  the 
validity  of  his  title,  cannot  purchase  the 
land  under  Sec  2,  Act  of  June  15, 1880 114 

The  Land  Department  is  prohibited  from 
issuing  to  a  pre-emptor  ]>atent  on  a  void 
entry 779,780 

If  there  has  been  a  failure  to  comply  with 
the  essential  provisions  of  the  law  (mining), 
patent  must  not  issue 741, 743 

Reissue. 

An  amended  patent  may  issue,  without 
recall  of  that  outstanding,  where  part  of  the 
claim  (donation)  was  by  a  clerical  error 
omitted  from  former  certificate  and  pat- 
ent   428 

Where  a  patentee  mistakenly  mode  and 
placed  on  record  a  deed  to  the  United  States 
he  may.be  reliered  by  indorsement  thereon 
of  the  Commissioner's  reftisal  to  accept  it, 
or  by  reissue,  with  recitals  of  facts,  etc —  674 

Vacatiok  op. 

Suit  to  vacat«  (mineral)  will  not  be  recom- 
mended upon  allegations  already  considered, 
and  where  the  Secretary  decided  the  ques- 
tiOM  inTOlyod  »fter  Itdl  opportunity  for  ad- 
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verse  interests  to  be  hoard,  unless  apon  spe- 
cific showing  of  fraud 759 

Where  patent  (mineral)  was  issued  on 
false  and  fraudulent  evidence,  so  introduced 
(without  opportunity  for  proper  examina- 
tion and  rebuttal)  as  necessarily  toofiect  the 
Judgmmt  of  Land  Department  oflioials,  suit 
to  vacate  should  be  instituted,  if  innocent 
purchasers  have  not  acquired  possession  of 
the  property 700 

Where  one  attacks  a  patent  (to  pre-emp- 
tor and  State)  for  tnnd  (because  coal  lands) 
with  the  purpose  of  entering  the  land  on  va- 
cation thereof,  he  should  make  a  full  prima- 
fade  showing  at  the  hearing,  if  ordered,  at 
his  own  expense ;  if  the  other  party  desires 
to  rebut,  he  may  do  it  at  his  own  expense. .  761 

The  rule  that  the  injured  party  on  discov- 
ering the  firaud  must  give  prompt  notice  of 
his  intention  to  rescind  the  deed  (patent)  is 
not  applicable  to  the  government,  to  which 
laches  are  not  imputable 795 

Payment. 

Of  land  office  fees,  which  is  prerequisite 
to  a  preferred  right  of  entry,  will  be  pre- 
sumed (on  appeal)  where  the  contrary  does 
not  appear 323 

Keceiver*s  duplicate  receipt  is  merely 
primo-facieproof  of  payment 48 

A  check  is  not  a  legal  payment  of  fees 
(timber-culture) 320 

Certificates  of  deposit  for  the  survey  of  a 
private  land  claim  cannot  be  used  in  pay- 
ment of  lands  homesteaded  or  pre-empted . .  463 

Military  bounty  land-warrants  may  not 
be  received  in  payment  of  pre-emptions  —  673 

For  the  purpose  of  making  payment  for 
pre-emption  and  commuted  homestead  en- 
tries. Supreme  Court  scrip  is  money 509 

Pubnc  land  sold  is  to  be  paid  for  in  cash ; 
checks,  postal  orders,  and  drafts  are  not  re- 
ceivable in  payment ;  foreign  gold  coins,  as 
legally  valued,  and  nationi^  bank  notes  are 
receivable;  scrip  of  Tarions  kinds,  as  pro- 
vided by  law,  is  receivable  in  lieu  of  cash . .  658 

Deposits  for  the  purchase  of  public  lands 
should  be  mode  with  the  receiver,  or  the 
assistant  treasurer  with  whom  the  receiver 
deposits,  in  the  purchaser's  name,  to  the 
credit  of  the  treasurer  of  the  United  States, 
"  on  account  of  sales  of  public  lands  " 659 

Where  deceased  entryman  paid  the  com- 
mutation price  of  the  land,  and  the  receiver 
never  accounted  for  it,  the  heirs  must  again 
pay  said  price 46 

Money  paid  the  receiver  on  declaratory 
statement  for  Osage  Indian  lands  was  a  mere 
deposit;  if  proof  had  been  accepted,  it  would 
have  been  received  as  a  first  payment  on  the 
land;  as  the  filing  was  canceled,  and  the 
money  has  not  been  accounted  for  (or)  cov- 
ered into  the  treasury,  the  cose  is  between 
the  depositor  and  the  receiver 672 

Where  money  was  left  on  deposit  with  a 
formw  xeoeiver.  on  aocount  of  a  mining 
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daim,  but  was  not  accoanted  for  or  covered 
into  the  treasury,  his  snccessor  in  office  is 
not  chargeable,  nor  may  it  be  credited  on 
the  entry  on  account  of  which  it  was  depos- 
ited  673 

The  government  is  not  estopped  by  the 
fWuids  or  the  crimes  of  its  officiaJs 797 

Tot  mayejn  t  see  nnder  Pulblie  Land* 

Possessory  Claim. 

See  rulings  under  Mining  Claim  nod  Public 
Land, 

Practice. 

In  relation  to  the  various  points  of  prac- 
tice, see  under  OonteiL 

Pre-emption. 

Settixusst, 

In  relation  to,  soe  SetdemenL 

Appucation. 

for  general  rules,  see  Application. 

RlQHT. 

Is  not  the  subject  of  sale  and  transfer  —  550 

Is  the  right  to  hold  land  before  payment 
is  made  therefor,  upon  promising  to  buy  the 
land  at  a  stipulated  time,  together  with  the 
right  to  purchase  at  such  time  i  it  is  initi- 
ated by  settlement  and  filing  a  declaratory 
statement,  and  has  had  its  full  life  when  the 
stipulated  time  of  purchase  arrives 855 

Where  B  filed  for  A,  without  A>  consent 
or  ratification,  the  right  was  not  exhausted . .  621 

Where  apre-emptor  voluntarily  abandons 
his  claim  in  the  face  of  an  adverse  claim 
which  he  might  have  successfully  contested, 
he  exhausts  his  right 573 

FlUNG. 

A  pre-emption  filing,  which  is  a  declara- 
tion of  one's  intention  to  claim  a  tmct  of 
land,  confers  a  mere  preferred  right  against 
third  persons,  but  none  against  the  Unit-ed 
States;  land  covered  by  it  is  public  land, 
and  is  open  to  settlement  or  entry,  subject 
only  to  the  preferred  right  of  pre-emption . .  581 

To  be  valid,  must  be  founded  upon  a  prior 
actual  settlement 621 

Hay  be  valid  as  to  one  part  and  invalid  ns 
to  another  part  of  the  land  covered  by  it ;  as 
where  A  surrendered  possession  of  the  W.  i 
of  a  quarter,  and  B,  who  filed  for  the  whole 
of  it,  took  possession  of  the  W.  1  alone 637 

If  not  made  within  the  time  limited  (three 
months),  is  barred  by  an  intervening  home- 
stead entry,  and  right  to  land  is  forfeited. . .  578 

A  pre-emptor  may  file  but  one  declaratory 
statement  on  the  same  or  on  another  tract ; 
applied  to  a  case  where  second  filing  was 
offered  because  settler  found  it  impossible 
to  raise  good  crops  on  his  claim 851 

Where  the  settler  relinquishes  the  land 
in  the  face  of  a  homestead  claim,  he  cannot 
have  his  filing  reinstated  on  ground  that  the 
contract  consideration  for  relinquishment 


"Was  not  paid  by  the  homestead  claimant...  621 

Kay  be  made  by  one  who  temporarily  oc- 
oupied  a  tract  on  which  a  former  filing  had 
been  made  in  Us  name  by  a  brother,  with- 
out consent  or  prior  settlement 

Where  final  homestead  proof  is  not  made 
within  the  required  time,  filings  made  are 
permitted  to  stand  in  the  absence  of  adverse 
daims;  where  entry  is  afterwards  madottlie 

right  under  the  filing  is  at  an  end. 

See  Amendment,  JUlinquitkmentj  usd  J2(»- 
inetatement 

Affidavit. 
In  relation  to,  see  Affidavit 

Entry. 

For  general  rulings,  see  BnUry. 

BY  WBOM. 

Where  one  owned  land  (homestead,  after 
final  proof)  in  the  same  Territory  and  made 
a  deed  of  it  to  another  prior  to  settlement, 
but  did  not  deliver  the  deed  until  after  set- 
tlement, he  was  not  a  qualified  pre-emptor. .  57t 

Settlemoit  may  not  be  made  by  one  re- 
moving fh>m  land  which  he  has  bought  and 
paid  for,  though  no  deed  for  it  has  passed . .  616 

A.  married  woman  may  not  make  an  en- 
try; marriage  (by  consent  and  cohabit«tion) 
to  one  fh)m  whom  she  had  been  previously 
divorced  (in  Minnesota)  is  valid  nnder  the 
code  of  Dakota 800 

May  be  made  by  a  deserted  wife,  as  the 
head  of  a  family 312 

As  to  citisenship,  see  Alien, 

WHBBX. 

May  be  made  on  lands  formerly  covered 
by  a  timber-culture  entty,  where  there  is  no 
intervening  right  of  a  successful  contestant 
applying  under  the  homestead  or  timber- 
culture  laws 2fM 

S'or  the  Aiherton-Fowler  doctrine,  see  un- 
der PrMw  Land. 

Amendment. 

For  general  rulings,  see  Am,endment 

Invalidity. 

As  to  illegal  and  fraudulent  entries,  see 
lUegaUty  and  Fraud. 

Kailroad  Limits. 

The  decision,  holding  for  cancellation  an 
entry  at  $1.25  made  in  an  even  section  prior 
to  receipt  of  notice  of  an  executive  with 
drawal  for  railroad  purposes,  is  reversed . .    557 

Conflicts. 

See  under  MineriU  Land,  Kailroad  Grant, 
Eetervation^  Sco. 

Transmutation. 

There  is  no  qualification  of  the  provision 
allowing  one  to  homestMid  land  **npon 
which  such  person  may  have  filed  a  pre- 
emption claim ; "  the  right  to  transmute  is 
incident  to  a  valid  pre-emption  right,  and 
when  exercised  relates  bock  to  the  date  of 
the  pre-emptor^s  settlement 
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AppUoation  to  traDsmnto  ■b<nild  be  re- 
ceived, and  notice  thereof  be  given  to  a  sub- 
sequent  entryman;  if  the  validity  of  the 
pre-emption  claim  is  not  impeached,  the 
snbeeqaent  entry  shoold  be  canceled  and 
the  transmutation  allowed 637 

Where  A  makes  a  preemption  filing,  and 
aftenrards  B  makes  a  claim  (homestead)  sab- 
Jeoi  to  it,  if  A  makes  application  to  trans- 
mate  and  B  denies  his  right  to  do  so,  the 
bnzden  and  expense  of  disproving  his  right 
isoiiB 636 

FmAL  Proof. 

For  general  rdUngs,  see  Final  Proof. 

Cebtificate. 

A  pie-emptor,  who  has  complied  with  the 
prereqniaitee  of  the  statute,  is  entitled  to  a 
certificate  of  entry 167 

Is  only  prima*£Bcie  evidence  of  payment.    48 

Price. 

See  PayiiMnl,  XtpaymmU,  and  FiOUo 
Lamd. 

Rbquireuents. 

See  AUmdonvMni,  Setidenee,  and  Contest. 
As  to  loss  of  crops,  see  under  HomettBod. 

PresuDiption. 

There  is  no  presumption  of  death  until 
seven  years  after  the  homestead  entryman's 
disappearance 120 

Of  bad  fikith  is  raised  by  an  attempted  sale 
of  a  homestead ]43 

Of  firaudulent  inception  of  an  entry  (tim- 
ber-cultuze)  arises  from  its  relinquishment 
for  value  in  about  a  month 92 

Of  forgery  may  not  arise  fSrom  a  mere  com* 
parison  of  signatures,  without  ailegation  or 
other  proof 240 

Allegation  under  oath,  corroborated,  that 
claimant  was  informed  by  local  officers  that 
he  could  not  make  a  certain  entry,  if  uncon- 
troverted,  presumed  to  be  true 37, 246, 247 

The  payment  of  fees,  which  is  prerequisite 
to  a  right  (preferred  right  of  entry)  will  be 
presumed  (on  appeal)  where  the  contrary 
does  not  appear 323 

Where  a  pre-emptor  was  required  to  make 
payment  by  a  certain  date,  and  the  record 
does  not  show  the  payment,  it  is  presumed 
(his  whereabouts  being  unknown)  that  he 
failed  to  make  it 526 

In  the  absence  of  allegation  or  showing  to 
the  contrary,  it  is  presumed  that  tilie  officers 
(intrusted  with  the  control  of  a  survey)  have 
properly  discharged  their  duty 465 

Where  mineral  entry  had  lain  dormant  for 
seven  years,  uncanceled,  all  the  antecedent 
basio  proof  was   presumably  regular  and 

snffleient 769 

Jurisdiction  (of  private  claim)  will  be  pre- 
sumed where  the  records  of  the  court  do  not 

affirmatively  show  a  want  of  it 364 

Where  there  is  no  adverse  claim  or  evi- 
denoe  pt  fraud,  and  the  evidence  as  to  pro^r 
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disoovery  of  mineral  Is  conflicting,  such  dis- 
covery will  be  presumed  in  support  of  an 
entry  (mineral)  already  made 742 

Private  Claim. 

Arizona. 

In  Arizona,  under  act  February  5, 1875, 
must  be  filed  in  the  local  office,  and  then 
brought  before  the  Commissioner  on  the 
question  of  ocoopancy,  before  occupant  can 
purchase;  if  decided  adversely,  the  land  is 
open  to  pre-emption  or  homestead,  the  ocou- 
pant  for  less  than  twenty  years  havinc  the 
prior  homestead  right 340 

Joint  action  by  the  local  officers  upon 
these  claims  is  required  by  the  law 840 

Proof  of  occupancy  must  be  by  the  ftcts 
showing  it,  and  not  by  the  conclusions  of 

witnesses 841 

Where  proof  of  occupancy  \b  not  sufficiently 
definite,  witnesses  must  be  summoned  and 
examined ;  instructions  given 841 

A  pre-emption  claim  may  not  be  filed  until 
the  occupant  claim  is  abjudicated 843 

COLORAIK). 

The  utility  and  propriety  of  allowing  en- 
tries (pre-emption)  on  lands  (Vigil  and  St. 
Yrain  derivative  claim)  relinquished  by  the 
claimants  is  doubted ;  special  considerations 
in  this  case  which  forbid  it 862 

The  land  in  question  (Vigil  and  St  Yrain 
derivative  claim)  is  not  open  to  entry  or  fil- 
ing, because  action  on  the  appeal  from  the 
r^ection  of  the  claim  by  the  local  office  was 
suspended  by  the  President  on  the  ground 
that  it  was  final,  which  decision  was  over- 
ruled by  the  circuit  court,  and  the  case  is 
now  depending  in  the  Supreme  Court  and 
not  finally  determined 335 

Motion  to  substitute  another  for  the  ap- 
pellant in  the  rejected  derivative  claim 
(Vigil  and  St.  Vrain),  on  the  ground  of 
judgment  and  sale  under  execution  in  his 
favor,  denied  on  the  ground  that  the  Land 
Department  has  no  longer  jurisdiction,  un- 
der the  President's  order,  and  for  other 
reasons  mentioned 878 

Since  the  President's  order  affirmed  the 
finality  of  the  dechtion  of  the  local  office  in 
the  daim  of  Thomas  Leitensdorfer,  and  pat- 
ent has  issued  for  it,  the  tracts  outside  of 
the  limits  of  the  lands  allowed  by  the  local 
office  are  subject  to  tbe  settlement  claims 
(pre-emption) 590 

California. 

A  landing  application  under  Sec.  7,  Act  of 
July  23, 1866,  does  not  except  the  land  from 
the  operation  of  a  raUroad  grant  and  with- 
drawal thereunder  (on  preliminary  line)  .  „  548 

Louisiana. 

Where  sale  was  ordered  without  proof  aa 
to  heirs,  former  proceeding,  or  the  want  of 
them,  application  by  the  purchaser  for  sat- 
isfaction by  issue  of  certificates  of  location 
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is  denied,  on  the  gronnd  tliat  the  pcoceed- 
ings  were  insnfficieat  to  warrant  the  sale  or 

effect  a  transfer  of  title i(» 

The  daim  (McDonongh)  was  one  of  those 
reported  by  the  local  oflBcers  on  Kovember 
20, 1816,  in  the  iLrst  class,  which  were  recog 
nised  by  the  act  of  Congress,  and  declared 
to  be  founded  on  complete  titles;  snoh  rec- 
ognition did  not  however  fix  its  depth  or  ex- 
tent, and  the  duty  of  survey  and  segregation 
followed ;  as  to  claims  in  the  second  class, 
where  the  equity  was  in  the  oocnpents  and 
the  fee  in  the  United  States,  the  act  annexed 
the  fee  to  the  equity 646 

New  Mexico. 

Appeal  to  the  Land  Department  does  not 
lie  from  the  report  of  the  sarveyor-general 
to  Congress 413 

Examinations  by  the  snrvoyor-general  are 
ex  parta^  and  notice  to  outside  parties  is  not 
required 410 

The  surveyor-general  reports  upon  the 
validity  (i. «.,  the  regularity  and  genuineness) 
of  the  claim,  and  it  is  not  his  duty  to  hear 
and  determine  controversies  between  con- 
flicting grants 417 

CONFIBMATION. 

The  right  to  the  pueblo  title  and  posses- 
sion rests  in  the  city  of  San  Francisco  by  judi- 
cial confirmation,  sanctioned  and  ratified  by 
legislative  grant 340 

Jurisdiction  will  be  presumed  where  the 
records  of  the  courtdo  not  affirmatively  show 
a  want  of  it 864 

Where  the  court  has  vacated  a  decree  and 
granted  a  new  trial,  the  Land  Department 
will  not  take  action  until  final  decree  is  made .  361 

Conflicts. 

See  RaUroad  Grant  and  Stoawp  Grant 

Survey. 

Where  parties  interested  had  full  oppor- 
tunity to  be  hoard,  and  no  new  matter  of  fact 
of  law  is  presented,  the  question  of  approval 
will  not  be  reopened 345 

The  Secretary  has  complete  jurisdiction 
over  the  survey  (pueblo  lands  of  San  Fran- 
cisco)    347 

Tbe  right  to  demand  survey  of  a  claim 
(California)  under  act  March  3, 1851,  inheres 
in  the  claimant  only  upon  final  decree  of  cota- 
flrmation 365 

Approved  by  the  aurveyor-general  (Cali- 
fornia) becomes  the  official  survey,  and  must 
be  followed  in  determining  the  location  —  366 

Because  of  erroneous  connections  in  its 
plats  and  descnptive  notes,  and  because  it 
identifies  and  conforms  to  but  one  of  the 
boundary  calls,  is  rejected 368 

Only  the  proper  costs  of  surveying  and 
platting  are  required  to  be  paid  by  claimant ; 
items  in  a  certain  bill  of  costs  discussed 371 

Location(Louisiana)by  survey  is  to  be  gov- 
erned as  to  boundaries  by  the  facts  shown; 


the  facts  in  this  case  considered,  and  amend- 
ment of  survey  directed 

Where  the  applicants  for  survey  (Loidai- 
ana)  are  meagerly  described,  but  have  been 
recogiHxad  and  survey  ordered,  on  objection 
amendment  will  be  allowed 

Location  by  surr^j  (New  Mexico)  may  not 
be  properly  made  until  aAer  conflnnadon; 
a  preliminary  survey,  prior  tlM^reto,  is  not 
authoritative  or  final 419 

Questions  relating  to  survey  (Kew  Ifaxr 
ico)  are  within  the  Commissioner's  jarisdlc- 
tion,  and  properly  come  before  the  Seere> 
taryonly  on  appeal 420 

As  the  (daim  (New  Mexico)  was  oonftrmed 
as  "in  the  vicinity  and  beyond  the  limits'* 
of  a  pueblo,  the  survey  must  be  amended 
so  as  not  to  conflict  with  the  patented 
pueblo 421 

Payment  of  the  costs  of  survey  and  plai- 
ting is  required  in  all  cases  subsequent  to 
actof  July  81,1878 «3 

In  the  absence  of  allegation  or  evidence  of 
fraud,  the  Land  Department  will  not  oon- 
sider  the  question  of  necessity  or  coat  of  a 
completed  survey 463 

Certificates  issued  for  deposits  cannot  be 
used  in  payment  for  lands  entered  under  the 
pre-emption  or  homestead  laws 463 

Boundary. 

Where  a  tract  (pueblo  lands  of  San  Fran* 
Cisco)  is  to  be  bounded  by  the  ocean  and  a 
bay,  the  line  intended  is  the  line  of  ordinary 
high-water  mark  of  the  bay  and  ocean  prop- 
er, crossing  the  mouths  of  idland  streams, 
though  navigable  and  affected  by  tides 346 

The  abjudication  of  the  boundary  (pneUo 
lands  of  San  Francisco)  goes  to  tbe  title  of 
the  claimant  as  it  existed  at  the  acquiaitiom 
of  the  country 351 

The  words  in  the  decree  of  confirmation 
(pueblo  lands  of  San  Jos4)  **  inoluding  part 
of  the  oak  grove  now  or  fonnetlyat  this 
place,"  "and  including  all  of  the  willow 
grove  now  or  formerly  at  the  sonroe  of  said 
river,"  were  not  explanatory  of  other  wards 
of  boundary,  but  were  descriptive  of  the  act- 
ual boundary  lines 858 

Permanent  monuments  and  natural  ob- 
jects named  a«  boundariee  control  conraes, 
di stances,  and  quantity  

Confirmation  "  to  the  extent  of  one-half  of 
a  square  league  of  land,  a  little  more  or  leoa 
.  .  .  bounded  and  described  aa  followa:**  the 
boundaries  designated  will  control  tiie  loca- 
tion (California) 

It  is  presumable  that  the  granting  author- 
ity acted  intelligently,  and  did  not  ao  aet  as 
to  defeat  an  earlier  by  a  later  grant  (Kew 
Mexico) 423 

Where  a  river  and  a  point  of  table  land 
are  named  as  the  western  boundary  of  a 
grant  (New  Mexico),  the  point  of  tableland 
forming  the  southwest  comer,  and  the  river, 
aftor  a  northeast  and  northwest  coarse, 
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niiiB  eutody  three  and  a  half  miles,  and 
then  tarns  northeasterly  to  a  point  due 
north  of  said  point  of  table  land,  Ae  lin*^ 
should  be  run  north  from  the  point  of  table 
land  to  the  eald  turn  in  the  river,  especially 
where  a  conflict  with  an  nnconfirmed  senior 
grant  is  thns  avoided  425 

Where  the  lines  of  location  necessarily 
Gonfiiot  with  prior  grants  (New  Mexico),  it 
is  not  the  province  of  the  Iiand  Department 
to  detennine  qnestions  of  title;  the  granted 
and  confirmed  bonndariea  mnst  be  followed, 
leaving  snch  interferences  to  be  adjusted 
by  the  parties  or  by  the  oonrts 426 

The  issue  of  patent  finally  settles  all  qnes- 
tions of  boondftry  (California),  in  so  fsur  as  the 
Land  Department  is  concerned 450, 460, 467 

Evidence  in  this  case  (Bancho  Casmalia) 
considered  and  found  not  to  Justify  interfer- 
ence with  the  original  survey  as  patented . .  460 

The  question  of  the  boundaries  of  the 
claim  (Houmas)  should  be  determined  by 
the  Ccnnmissioner  before  submission  of  the 
evidence  in  on  appeal  to  the  Secretary 660 

Patent. 

XaSUB  OF. 

A  confirmatory  act  must  govern  in  the  is- 
sue of  patent ;  where  the  confirmation  was 
to  "  the  inhabiUnts  of  the  pariah"  (Louisi- 
ana), the  patent  will  so  issue,  and  not  to 
"  the  people  of  Uie  pariah" 300 

For  a  confirmed  claim  (LouisianA)  issues 
in  the  name  of  the  confirmee,  and  inures  to 
the  benefit  of  thoae  legally  entitled 307 

For  general  rulings,  see  Patent 

DEUYBET. 

Where  delivery  of  patent  (Florida)  was  the 
subject  of  controversy  before  the  surveyor- 
general  by  certain  representatives  of  the 
heirs,  time  for  appeal  should  have  been  al- 
lowed ;  having  been  delivered,  however,  to 
one  of  the  parties,  the  Land  Department  will 
not  inteifere  with  the  possession 380 

Where  right  to  the  patent  (Louisiana)  is 
in  controversy  the  local  oflBcers  will  decide 
the  question,  with  usual  time  for  appeal ;  if 
none  is  filed,  they  will  deliver  it  in  accord- 
ance with  their  decision ;  if  appeal  is  filed, 
the  case  must  be  sent  to  the  Commissioner 
and  the  iwtrnt  held  until  final  action 388, 380 

Persons  claiming  delivery  of  patents  (Lou- 
isiana) must  famish  an  unbroken  chain  of 
title,  showing  to  whom  the  lands  inure ;  if 
agents  or  representatives,  they  must  connect 
themselves  with  the  patentees 380 

Patents  (Louisiana)  should  be  delivered, 
with  preference,  in  the  order  named,  to  (1) 
the  person  to  whom  issued,  (2)  the  claimant 
under  the  grantee,  with  unbroken  chain  of 
title,  (3)  one  presenting  a  duly  execatod 
power  of  atton)(>y  from  the  person  entitled 
as  above 380 

Indemnity  Scrip. 

The  purchaser  of  a  confirmed  claim  (Lou- 
isiana) becomes,  ipto  /aeto,  the  legal  repre- 
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sentative  of  the  confirmee,  and  as  such  is 
entitled  to  the  scrip  issued  in  satisfaction 
thereof 405 

Where  entry  has  been  made  by  scrip  as- 
signed by  a  fraudulent  holder  (Louisiana) 
repayment  will  not  be  made  to  the  assignee 
entryman,  notwithstanding  his  ignorance  of 
the  fi^nd,  and  especially  where  he  was  not 
the  legal  representative  of  the  confirmee . . .  420 

Assignments  in  bluik  will  not  be  recog- 
nised ;  scrip  returned  in  order  that  party  in 
interest  may  perfect  the  assignments 430 

Where  there  is  a  discrepancy  in  the  spell- 
ing of  names,  affidavit  as  to  the  true  orthog- 
raphy and  identity  of  persons  is  required  .480, 431 

The  claims  of  Toups  and  St.  Amand  weire 
merged  in  Lanfear  by  act  of  Congress ;  the 
patent  thereuxMn  issued,  upon  approved  sur- 
vey, comprehended  a  location  and  satisfac- 
tion of  the  Toaps  claim  in  its  entirety ;  the 
case  is  res  judictUa^  and  the  parties  -are 
estopped  by  conduct  and  by  the  record  fh>m 
receiving  scrip  under  the  general  act 431 

The  relinquishment  or  yielding  of  a  su- 
perior title  in  favor  of  subsequent  and  con 
fiicting  confirmations  and  locations,  where 
the  parties  in  interest  can  obtain  compensa- 
tion in  scrip,  is  iUegal 433 

PrlTate  Entry. 

Origin  of  Sec.  2272,  B.  S.,  authorising  pri- 
vate entry  by  a  pre-emptor  after  expiradon 
of  the  right  of  pre-emption 856 

Pablic  Land. 

Fractional  Section. 

A  qnsMTter  section  is,  under  the  homestead 
laws,  160  acres,  and  in  fractional  sections  an 
entry  must  approximate  160  acres  as  nearly 
as  practicable 120 

Wlien  the  excess  above  160  acres  is  less 
thui  the  deficiency  would  be  if  the  subdi- 
vision were  excluded,  it  may  be  included  in 
a  homestead  entry ;  where  it  is  greater  it 
must  be  excladed , 88 

Where  the  excess  payment  in  homestead 
entry  woald  be  less  than  one  dollar,  none  is 
required 200 

Timber-caltore  entry  for  S.  ^  of  "KR.  |  and 
two  lots  (01.14  and  01.21  acres)  must  be  can- 
celed as  to  either  the  S.  |,  or  one  forty  and 
one  lot,  or  one  of  the  lots ;  any  excess  to  be 
paid  for  in  cash 815 

Timber-oaltnre  entry,  to  extent  of  160 
acres,  may  be  made  in  a  section  containing 
842  acres 822 

A  lot  made  by  uniting  a  small  and  pre- 
sumably nnsalable  tract  to  an  acUoining 
aulNlivision,  in  apother  quarter-section,  is  a 
legal  subdivision  of  the  public  land 460 

Survey. 

One  system  of  surveys  closed  upon  an- 
other (California),  and  the  last  ninge  of 
townships  was  found  to  be  about  half 
the  regular  width ;  as  they  could  not  be 
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othenrise  snnreyed,  they  are  accepted  as 
earreyed  aocoxdlng  to  law 1 470 

Where,  on  daimaiiVa  application,  a  reaar^ 
voy  and  an  amendment  of  plats  (California) 
was  made  and  approved,  which  gave  him  a 
fnll  quarter  section  (IGG  64  acres),  the  mat* 
ter  will  not  be  fhrther  disturbed 469 

Of  private  land  claims ;  see  Private  Claim. 

Of  islands;  see  liland. 

Dbpobits  for  Survey. 

When  the  appropriation  in  the  hands  of 
the  surveyor-general  (California)  is  insnffi- 
dent  to  complete  the  township  surveys  al- 
ready contracted  for,  special  deposits  by  set- 
tlers for  said  purpose  may  be  authorieed  by 
the  Commissioner 462 

Compare  with  Paymsnt 

Plats. 

Are  to  be  kept  at  the  surveyor-generars 
office,  and  at  the  local  and  general  land 
office  for  public  information 849 

Markings  on  the  official  plats,  showing 
land  as  saline,  swamp,  mineral,  or  timbered, 
do  not  absdntely  reserve  it  from  claims  If 
in  -fact  it  is  proved  to  be  not  of  the  character 
described 847 

Copies  of  plats;  seeJ^tfst. 

As  to  use  of  plats  by  the  public,  see  under 
Land  D^artmeat, 

Agricultural  land  in  mineral  regions;  see 
under  Mineral  Land. 

Pricb. 

Luids  raised  to  double  minimum  on  ac- 
count of  railroad  grants,  and  put  in  market 
prior  to  January  1861,  were  reduced  to  single 
minimum  by  Sec.  3,  ^ct  of  June  15,  1880 ; 
said  act  required  a  public  offering  before  en- 
try; where  sales  were  afterwards  allowed 
without  such  offering,  or  made  at  double- 
minium,  they  were  confirmed  by  the  act  of 
March  8,1883 677 

The  price  of  the  alternate  reserved  sec- 
tions idong  the  line  of  railroads  was  fixed 
by  statute  (Sec.  2357,  B.  S.)  at  double  mini- 
mum, which  kas  not  siuce  been  changed. . .  681 

Decision,  holding  for  cancellation  an  entry 
at  $1.25  made  in  an  even  section  prior  to  re- 
ceipt of  notice  of  executive  withdrawal  for 
railroad  purposes,  is  reversed 557 

Though  certain  odd  sections  within  the 
limits  of  the  Northern  Pacific  Bailroad  did 
not  pass  by  the  grant,  because  at  its  date 
within  the  limits  of  the  Bitter  Root  Valley 
reservation,  they  are  nevertheless  fixed  at 
double  minimum 676 

On  the  theory  that  the  Northern  Pacific 
Bailroad  Company  is  entitled  to  indemnity 
for  lands  within  reservations  existing  at  date 
of  the  grant,  if  the  even  sections  are  sold 
at  single  minimum,  the  government  suffers 
financial  loss 676 

Lands  in  the  San  Francisco  district,  with- 
drawn for  the  Central  Pacific  Railroad,  were 
held  not  to  inure  to  that  company ;  before  res- 


toration they  were  embraced  in  the  grant  to 
the  Southern  Pacific  Bailroad,  but  were  bald 
to  be  excepted  firom  the  grant ;  the  odd  aeo- 
tions  were  ordered  to  be  sold  at  "«*"<"»"*«*. 
and  the  even  sections  at  double  minimum 
prices fFT^ 

Sale. 

The  public  sale  (1858)  extinguished  the 
pre-emption  right,  because  of  the  failoie  to . 
make  final  proof  and  payment  prior  there- 
to, though  tho  land  was,  in  iisct,  not  oAred 
thereat,  being  mineral 525 

The  Commissioner's  authority  to  order 
into  market  Isolated  and  disoonneoted  tracts 
of  land,  extends  to  a  late  military  reserva- 
tion, reduced  to  148.11  acres  (Fort  Brooke, 
Florida) 605,610 

Where  an  isolated  tract  has  been  snr- 
veyed  at  the  instance  of  a  person  who  has 
deposited  the  expenses  of  advertising  and  of- 
fering, under  Sec.  2455,  B.  S.,  it  is  not  aab- 
Ject  to  soldiers'  additional  entry 242 

*'  Sales  of  public  lands,"  In  all  lawa  relat- 
ing to  public  lands,  means  cash  sales ;  fees 
are  not  part  of  the  price  of  land COS 

See  PaymeiU  and  £«p<Kyin#n<. 

Improvements. 

On  land  embraced  by  an  uncanceled  en- 
try give  no  right Ufi 

Sale  of  improvements  on  a  claim  (home- 
stead and  donation)  is  evidence  of  the  claim- 
ant's abandonment  82,427 

Purchase  of  improvements  by  a  prior  set- 
tler does  not  make  his  date  of  aettlement 
a  vulable  to  th  e  vendee 188 

Purchase  of  timber-culture  entryman'a 
improvements  gives  no  preferred  right  on 
cancellatiou  of  entry 60 

Purchase  of  homestead  improvements 
gives  no  preferred  right  of  contest 83 

Bona-flde  improvements  on  land  bars  a 
subsequent  application  under  the  Umber 
and  stone  act 396 

Illegal  Fencing. 

It  is  illegal  to  fence  a  large  tract  of  pub- 
lic land  (1,000  acres),  and  to  attempt  to  ex- 
clude settlers  from  it 178 

Persons  desiring  to  become  bona-flde  set- 
tlors may  tear  down  the  fences  surrounding 
such  tracts 658 

Ii\j  unction  will  Ue  in  the  conrte  for  unlaw- 
fully fencing  the  pnblio  lands 798 

Circular  notice  relative  to  unlawful  inclos- 
urcs 640 

Timber  Cutting. 

For  rulings,  see  Timber  OuttiHg. 

Possession. 

Of  mines,  see  Mwing  Claim, 

The  Atherton-Fowler  doctrine  applies  to 
a  case  where  a  bona-fide  homestead  entiy 
and  improvement  (of  which  the  adverse 
claimant  had  notice)  of  a  quarter-section  of 
surveyed  land  gave  a  legal  possessory  right, 
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Page, 
whioh  the  entryman  continnoTuly  aaaerted 
under  eolor  of  Iaw,  even  alter  reLnqnleh- 
meat  of  the  entry  (in  1878)  for  the  purpose 
of ehanginglttoatimber«nltare(daim....    44 

A  timbeT'Caltaie  entiy  rnvat  be  made  on 
Taoant,  nnimproved  land,  and  not  on  land 
covered  by  the  Talnable  improyements  of 
anotheri  and  in  the  poaeeeaion  of  another 
(by  color  of  right) 118,260 

A  settled  in  July  1881,  on  land  not  subject 
to  homestead  or  pre-emption,  and  thereafter 
reaided  on  and  ImproTed  it;  the  land  was 
opened  to  settlers  on  December  14, 1882 ;  on 
Janoary  6, 1883,  B  made  homestead  entry, 
and  on  March  15,  1888,  A  filed  pre-emption 
declaratory  statement,  which  was  rejected 
by  the  local  office  becanse  of  B^s  claim  of 
record  and  A's  failure  to  file  as  required  by 
law ;  B's  entry  was  relinquished  April  23, 
1883,  and  on  the  same  day  G  made  homestead 
entr.'T;  held  that  A  was  protected  by  the 
rule  in  Atherton  v.  Fowler 687 

Circular  of  July  1, 1879,  declaring  invalid 
entry  on  land  in  the  possession  of  a  setUer, 
protected  the  contestant  under  It  until  it 
wasrevoked 67 

Peaceable  settlement  may  lawfully  be 
made  on  a  part  of  a  forty  already  settled 
on  by  another,  but  not  in  his  actual  posses- 
sion by  inclosnre  or  otherwise 680 

The  Atherton-Fowler  doctrine  is  not  to  be 
extended  to  cases  where  the  prior  settler  is 
a  mere  trespasser,  or  has  disregarded  statu- 
tory requirements 45 

Where  the  claim  (pre-emption)  is  rejected 
finally,  further  occupation  of  the  land  by  the      ^ 
claimant  is  a  trespass   505 

A  made  pre-emption  filing  May  4, 1879 ;  B 
made  entry  (timber-culture)  January  13, 
1882 ;  A  gave  notice  January  30,  1882,  of  his 
Intention  to  make  final  proof  April  8,  1882 
(thirty-Ave  months  after  filing);  held  that 
A  had  forfeited  his  right,  as  against  B,  by 
fUltire  to  make  final  proof  in  time 593 

Taking  possession  of  and  improving  land, 
relying  upon  the  erroneous  statement  of  an 
attorney,  without  initiating  legal  claim  to  it, 
gave  no  right  against  soldiers'  additional 
homestead  entries  subsequently  allowed.. .    66 

Where  one  went  upon  public  land  as  the 
tenant  of  another,  who  has  absented  himself 
without  claim  to  it,  he  may  make  entry  of  it 
in  the  absence  of  fraud 185 

One  will  not  be  permitted,  in  the  face  of  a 
contest  for  default  against  his  timber-cul- 
ture entry,  to  assert  a  homestead  right  ini- 
tiated (by  building  and  improving)  while  the 
tract  was  covered  by  said  entry 265 

Where  one  makes  entry  (homestead)  of  a 
tract,  but  settles  on  another  intentionally, 
and  fails  to  use  diligence  in  appropriating 
tt  lawfnUy  (amended  entry),  he  is  a  tres- 
passer on  the  second  tract,  and  a  third  per- 
son is  not  bound  by  notice  of  his  homestead 
settlement  and  improvements 576 
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Settlement  (pre-emption)  and  improve- 
ment were  made  in  March  1881,  with  filing 
for  another  tract  by  mistake;  entry  (home- 
stead) was  made  in  August  1881,  with  notice 
of  the  prior  settlement,  followed  by  resi- 
dence and  improvement  in  December  1881 ; 
application  to  amend  the  filing  in  May  1882, 
denied;  the  homestead  entryman  was  the 
first  legal  applicant 577 

Where  there  have  been  bona-fide  resi- 
dence and  cultivation  by  donation  settlers 
(New  Mexico),  whose  claims  are,  however, 
invalid,  they  should  have  opportunity  to  save 
their  improvements,  if  they  have  not  ex- 
hausted their  right  to  acquire  land  under 
other  laws 410,411,412 

Where  a  settler  has  properly  initiated  a 
claim  to  a  tract,  of  which  he  has  retained 
possession,  though  he  has  fedled  to  do  the 
things  necessary  to  the  acquisition  of  title, 
another  settler,  on  an  adjacent  tract,  cannot 
by  a  mere  verbal  claim,  or  without  attempt- 
ing to  reduce  the  tract  to  possession,  acquire 
any  right  to  it 186,687 

Bona-fide  occupation  and  improvement  of 
land  bars  a  subsequent  application  under  the 
timber  and  stone  act 836 

Purchaser. 

Doctrine  of  "innocent  purchaser"  in  re- 
lation to  sale  of  land  claims;  see  Fraud, 

Of  improvements  on  the  public  lands ;  see 
under  PubUo  Land. 

Of  relinquishments ;  see  BeUnquishmefiL 

Of  timber  illegally  cut  from  the  public 
domain ;  see  under  Timber  OtUHng. 

Of  homestead  entries  under  act  of  June 
15,1880;  see  under  JffomMftfod. 

Railroad. 

Central  Pacific. 

Lands  within  the  San  Francisco,  CaL,  dis- 
trict did  not  inure  to  the  road 679, 681 

The  Central  Pacific  assigned  to  the  West- 
em  Pacific  the  right  to  construct  the  road 
between  San  JobA  and  Sacramento,  and  Con- 
gress ratified  the  assignment  March  3, 1865; 
the  lands  involved  are  held  under  the  terms 
of  the  original  act,  and  not  as  of  date  of  said 
ratification 479 

The  act  of  May  6,  1870,  was  a  present 
grant  of  a  right  of  way,  absolute  and  uncon- 
ditional, to  the  Central  and  Union  Paciflo 
Beads,  conveying  certain  specified  tracts  t 
A  filed  a  pre-emption  claim  on  one  of  said 
tracts  May  19,  1869,  and  relinquished  it 
March  29,  1871,  on  which  day  B  made  home- 
stead entry  thereon ;  held  tha«;  as  there  was 
no  privity  between  B  and  A  B*s  case  was 
not  within  the  provision  of  said  act  protect* 
ingthe  rights  of  private  persons 844 

KoRTH£RK  Pacific 

Whether  the  provision  in  the  resolution 
of  May  31, 1870,  relating  to  the  time  for  the 
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^ompletioa  of  that  portion  of  the  inain  line 
lietween  the  western  termJnasand  Portland, 
aflJBoted  or  abrogated  existlDg  legialation  as 
to  the  time  for  the  completion  of  the  other 

portione  of  the  main  line,  9iM*r« 8dl 

On  Kay  17, 1888,  the  Secretary  declined  to 
withdraw  from  settlement  any  portion  of 
the  odd  sections  lying  within  the  second  in* 
demnity  limits  in  the  Territories,  on  the 
gronnd  that  withdrawal  is  not  at  present 
neoMsary  for  the  company's  protection  —  511 

Saint  Paul  &  Pacific. 

The  grant  in  aid  of  the  Saint  Panl  and 
Pacific  Bailioad,  nnder  act  of  ICaroh  8, 1857, 
wa8  adjusted  along  the  main  line  as  far 
west  as  Range  38  in  1863 ;  the  lands  to  which 
the  company  was  entitled  were  certified  to 
it,  and  those  not  needed  to  satisfy  the  grant 
were  restored  to  market  by  pablic  oflTering 
under  proclamation  No.  700,  dated  April  18, 
1864,  and  the  offering  was  made  September 
5,  1864 602 

SouTHERx  Pacific. 

Lands  within  the  Ban  Francisco,  Gal., 
district  did  not  inure  to  the  Central  Pacific, 
though  withdrawn;  prior  to  restoration 
they  were  embraced  by  the  grant  to  the 
Southern  Pacific,  but  it  was  h^d  that  they 
were  excepted  therefrom 679, 681 

The  right  to  either  granted  or  indemnity 
land,  of  actual  settlers,  on  June  28,  1870^ 
though  settlement  was  made  after  with- 
drawal, was  saved  by  the  Joint  resolution  of 
that  date,  authorizing  a  construction  of  the 
road  on  the  route  indicated  by  the  map  filed 
in  1867 568 

Union  Pacific. 

Act  of  May  6,  1870 1  see  Central  Pa«(/fo, 
suprOi 

Railroad  Grant. 

Title  under. 

6BAKTBD  LAND. 

When  the  langaage  imports  a  present 
grant,  title  passes  by  the  act  and  attaches  to 
the  grant,  and  such  title  becomes  complete 
and  perfect  when  precision  and  identity  are 
given  to  the  particular  tract  by  selection  or 
location  of  the  land 483 

By  the  act  of  June  3, 1856,  title  to  land  in 
Intersecting  limits  passed  to  the  State  of 
Alabama  upon  definite  location  of  the  road 
firs  t  located 476 

The  right  of  the  State  (Kansas)  and  of  the 
company  (St.  Joseph  and  Denver)  attached  to 
the  granted  lands  when  the  route  of  the  road 
was  definitely  fixed  (i. «.,  when  the  map  was 
filed  and  accepted) 483 

Title  to  the  Western  Pacific  Company  (uid 
its  successors),  assignees  of  the  Centntl  Pa- 
cific, did  not  pass  as  of  date  of  act  March 
8, 1865,  which  was  merely  a  ratification  of 
the  assignment  478 


ixDBiurrr  laxd. 

The  rule  that  the  light  of  a  railroad  com- 
pany took  eflbct  at  the  same  time  upon  both 
indemnity  and  granted  lands,  obtained  fbr 
many  years  and  until  April  7, 1879 523 

The  company  (Northern  Paoiflo)  does  not 
acquire  title  to  the  indemni^  lands  ontQ  ac- 
tual selection  of  them 606.510 

A  selection  to  beoome  effective  on  title 
(Northern  Pacific)  needs  the  approval  of  the 
Department 820 

The  ot:(jeot  of  the  law  is  to  give  the  oom- 
pany  (Northern  Pacific)  within  the  entire 
indemnity  belt  just  what  has  been  lost  In 
place,  by  other  appropriation  within  the 
granted  lunits,  to  the  amount  of  lands  in- 
tended to  be  granted,  and  no  more S14 

If  the  company  (Northern  Pacific)  neg- 
lects to  make  its  selection,  and  usee  the  prior 
or  subsequent  withdrawals  for  the  purpose 
of  defeating  the  operation  of  the  settlement 
laws,  it  wiU  be  the  duty  of  the  Department 
to  revoke  the  withdrawals 516 

It  is  discretionary  with  the  Secretary 
whether  he  will  permit  the  company  ( Sf  orth- 
em  Pacific)  to  select  lands  occupied  by  bona- 
flde  settlers,  and  he  may  protect  such  occu- 
pants so  far  as  it  can  be  done  consistently 
with  law  and  a  due  regard  to  the  company's 
rights SOS 

Where  the  grant  (to  Florida)  designated 
neither  even  nor  odd  sections,  tiie  company 
(Alantic,  Oulf  A.  West  India  Transit)  elected 
to  take  odd  sections 561 

Power  of  Disposal. 

The  granting  act  of  1856  (Alabama)  with- 
held fh>m  the  State  power  to  dispose  of  the 
granted  lands  except  as  the  aevenl  roads 
were  constructed,  and  sneh  a  tenancy  in 
common  was  created  in  tmst  in  favor  of  the 
several  intersecting  roads  as  to  deprive  the 
State  of  power  to  confer  the  grant  on  coo,  or 
to  dispose  of  it  for  the  benefit  of  one  to  the 
exclusion  of  the  others 47f 

Whether  the  only  power  of  disposal  in  the 
State  (Alabama)  was  to  make  distrlbntion 
for  quantity  to  extent  of  lands  earned  by  a 
completed  road,  leaving  the  residue,  either  as 
an  undivided  share  or  segregated  by  act  of 
partition,  for  future  disposal  in  &vor  of  any 
intersecting  road  as  completed ;  or  whether 
the  State  may  set  over  lands  outside  of  in- 
tersecting lines  for  the  benefit  of  that  road 
only  to  which  thoy  properly  attach,  and  may 
apportion  lands  within  intersecting  lines,  as 
purely  a  matter  of  State  concern,  sul\}eot 
only  to  Judicial  and  legislative  control i 
gucere 476 

Prior  to  March  8,  1865,  the  disposal  of 
lands  granted  to  Minpesota,  as  in  other 
States,  was  governed  by  the  act  of  March  8, 
1857,  namely,  that  on  completion  of  speoiiio 
sections  the  quantity  of  land  as  described 
"may  be  sold,"  and  certification  was  tha 
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vnilbnii  mode  of  ideotlflcatiOD ;  the  act  of 
Harch  3,  1865,  requiriog  patents  to  iraae 
upon  oompletion  of  the  BoctioDs  gave  no  dl< 
reetion  aa  to  the  manner  of  disposal  by  the 
State ;  but  by  the  act  of  Jnly  13,  1800,  the 
power  of  disposal  by  the  State  was  expressly 
recognized  to  take  effect  after  definite  looa> 
tion  and  identification  of  the  lands  by  oer- 
ti£eation 496 

Amending  Act. 

Enlarging  the  grant  (Minnesota)  sabjeot 
to  the  limitations  in  the  original  grant  takea 
«ffeot  by  relation  as  of  date  of  the  original 
grant  against  the  United  States  only,  and 
the  enlarged  grant  is  sobjeot  to  all  resenra- 
tlona  by  way  of  pre-emption,  homestead,  or 
other  lawful  claims 510 

Attaching  a  farther  condition  to  a  grant 
<Paciflo  roads),  reqairing  payment  for  sor* 
▼ey  and  selection,  prior  to  the  vesting  of 
title,  is  upheld  by  the  Supreme  Court 670 

Forfeiture. 

The  failure  of  Congress  to  take  action, 
though  its  attention  has  been  called  to  tho 
fact  that  large  tracts  of  land  are  reserred  by 
withdrawals  for  uncompleted  roads,  is  ac- 
cepted as  an  expression  of  the  legislative 
will  that  the  decisions  of  the  courts  and  the 
opinions  of  attorneys-general  upon  the 
points  involved  (that  the  grants  must  be 
held  intact)  shall  be  a  guide  to  the  Secretary 
in  administering  the  law 548 

The  Central  Pacific  (successors  to  the  Cal- 
ifornia and  Oregon)  Company  have  faUed  to 
complete  their  road  in  the  prescribed  time 
(July  1,  1880),  but  as  Congress  has  not  de- 
clared the  consequent  forfeiture  provided  in 
the  granting  act,  patents  must  issue  for  the 
granted  lands,  as  they  are  earned  by  the  con- 
struction and  acceptance  of  a  portion  of  the 
load 480 

Ihe  additional  provision  that»  onikUnre  to 
complete  the  road  (Central  Pacific)  in  the 
prescribed  time,  the  granting  **act  shall  be 
null  and  void,"  adds  nothing  to  the  legal 
effect  of  the  forfeiture  clause 491 

If  thA  whole  of  the  proposed  road  (Saint 
J'oeeph  and  Denver)  has  not  been  completed, 
any  forfeiture  thereon  can  only  be  asserted 
by  the  grantor,  the  United  States,  through 
Judicial  proceedings  or  through  the  action 
of  Congress 491 

No  proceedings  can  be  taken,  even  by  Con- 
gress, to  declare  a  forfeiture  of  the  North- 
«m  Pacific  grant  until  one  year  after  the 
time  fixed  for  the  completion  of  the  road 
(July  4,  1880) 869 

Intersectino  Links. 

See  liUe  and  Potper  of  dUpotcH  (supra) 
and  RaUroad  {Central  Pacifie.) 

Selection. 

The  provision  in  the  appropriation  act  of 
Jnly  80, 1876,  requiring  payment  by  railroad 
companies  of  the  cost  of  surveying,  select- 


PoffSb 

ing,  and  conveying  the  lands,  is  of  a  general 
and  permanent  nature ;  (see  p.  669) 464 

A  selection  is  an  entry  or  appropriation  of 
land,  within  the  meaning  of  the  act  provid- 
ing for  repayments 681 

A  selection  by  the  company  intact  upon 
the  records,  although  invalid  (land  not  sub- 
ject to  selection),  bars  a  homestead  entry. .  604 

A  selection  of  lieu  lands  under  act  of  June 
22, 1874,  invalid  for  want  of  a  prior  formal 
relinquishment,  does  not  bar  an  entry  (home- 
stead)  540 

For  comparison  with  other  seleotiuns,  see 
8taU  Oranta  and  Swamp  GranL 

Compare  with  Oert^flaatUm,  intern. 

Certification. 

The  general  rule  applicable  to  grants  to 
States  for  railroad  purposes,  in  respect  of 
title  by  patent  or  certiflcation,  is  found  in 
Sec.  2449,  RS 496 

After  certification,  it  is  the  duty  of  the 
Land  Department  to  issue  the  i»atents; 
when  issued  tbey  take  eflbot  by  relation  as 
of  date  of  the  certificatioii  and  out  off  inter- 
vening claims  497 

Where  title  (to  granted  or  indemnity  lands 
in  Minnesota)  passed  by  certiflcation,  all 
control  of  the  Executive  Department  over 
the  title  thereafter  ceased 497,498 

Certification  of  certain  lands  to  the  State 
of  Minnesota,  under  act  of  July  13,  1866| 
perfected  the  title  in  the  State,  and  patent 
was  not  necessary  for  that  purpose 492 

The  tract  in  question  was  within  the  terms 
of  the  act  of  1856  (grant  to  Iowa),  and  when 
it  was  selected  and  the  selection  approved 
and  certified  by  the  Commissioner  of  the 
Oener^  Land  Office,  the  title  became  perfect 
in  the  State 497 

The  State  (Alabama)  is  entitled  to  have 
certification  of  certain  lands  granted  June 
8, 1856,  lying  within  the  intersecting  Unes 
of  a  completed  and  of  an  uncompleted  road, 
for  the  purpose  of  identification,  leaving 
questions  of  reversionary  right  to  be  de- 
clared on  by  Congress 475 

Compare  with  Selection,  supra,  and  with 
State  Qrantn. 

Executive  Withdrawal. 

An  executive  withdrawal  of  lands  from 
private  entry  is  sufficient  to  defeat  a  settle- 
ment for  the  purpose  of  pre-emption  while 
the  order  is  in  force,  notwithstanding  the 
law  under  which  it  was  made  did  not  con- 
template such  withdrawal 658 

It  is  the  duty  of  ihe  Land  Department  to 
give  timely  notice,  by  prompt  withdrawal, 
of  tho  date  and  extent  of  the  granted  lim- 
its, for  the  protection  of  both  company  and 
settlers 514 

Entries  made  prior  to  receipt  at  the  local 
office  of  the  executive  withdrawal,  on  pre- 
liminary line,  except  the  tracts  from  the 
grant  (Northern  Pacific) 564 

The    executive    withdrawal    (Athmtio, 
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Ovlf  and  West  India  Transit  Company)  in 
pntioipation  of  the  probable  limits  of  the 
Srant  (before  definite  location)  was  entirely 
▼alid ;  snoh  withdrawal  reserved  the  lands 
from  entry  and  sale,  and  ooold  only  be  Ta> 
eated  by  the  authority  that  made  it;  a  new 
withdrawal,  made  after  approval  of  the  map 
of  definite  location,  is  not  inconsintentwith 
the  idea  that  the  former  wiUidrawal  (which 
had  been  overlooked  and  ignored)  was  still 
extant 688 

Where  after  date  of  grant  (Texas  and  Pa< 
oiflo)  withdrawal  (on  preliminary  line)  was 
made,  covering  land  for  which  had  been 
filed  an  application  to  purchase  (Sec.  7,  Act 
July  13,  1866),  and  the  land  embraced  in  the 
application  was  afterwards  suspended  from 
sale  pending  its  consideration,  the  with- 
drawal was  not  affected  by  said  suspension.  640 

When  executive  withdrawal  of  granted 
or  indemnity  lands  is  made  in  general  terms, 
it  only  withdraws  from  market  the  "  public 
lands  "  lying  within  the  limits  mentioned. .  667 

The  power  of  the  Department  to  withdraw 
the  granted  lands,  without  any  direction  ex- 
pressed in  the  act,  is  well  settled ;  its  pur> 
pose  is  to  prevent  a  defeat  of  the  grant  by 
private  appropriation ;  and  the  authority  to 
withdraw  the  indemnity  lands  must  follow.  514 

After  withdrawal  (indemnity)  the  Land 
Department  retained  Jurisdiction  of  tracts 
covered  by  entries  and  pre-emptions  at  the 
time  the  withdrawal  was  made 600 

Where  an  entry  (homestead)  existed  at 
date  of  the  withdrawal  (indemnity),  on  can- 
cellation thereafter  the  tract  does  not  fall 
within  the  ban  of  the  withdrawal 607 

Withdrawal  of  indemnity  lands  (for 
Iforthem  Pacific)  is  made  in  the  sound  dis> 
oretion  of  the  Department,  so  as  to  subserve 
the  purposes  of  the  grant 608 

General  Route. 

The  filing  of  the  map  of  general  route 
(Korthem  Pacific)  operates  as  a  legislative 
withdrawal  of  the  binds  within  its  limits. ..  656 

Where  the  line  of  the  road  (Northern  Pa- 
cific) is  definitely  fixed,  the  grant  relates 
back,  and  takes  the  lands  reserved  by  filing 
the  map  of  general  route,  so  far  as  the  line 
of  definite  location  corresponds  with  the 
line  of  general  route 539 

Where  entry  (homestead)  was  made  on  the 
■ame  day  as  that  on  which  the  map  of  gen- 
eral route  (Noi-them  Pacific)  was  filed,  the 
tract  was  excepted  from  the  withdrawal; 
on  subsequent  relinquishment,  on  erroneous 
ruling  of  the  local  oflice  (as  alleged)  it  be- 
came public  and  was  embraced  in  the  with- 
drawal on  amended  line  of  general  route. . .  669 

Where  several  maps  were  filed,  and  with- 
drawalB  under  them  made,  only  that  map 
finally  fixing  the  general  route  created  a 
legislative  withdrawal;  the  former  with- 
drawals were  Executive^  and  took  effect  on 
teoeipt  of  notice  thereof  at  the  local  office . .  654 


Upon  accepting  a  certain  map  of  amended 
route  (Korthem  Pacific),  it  was  ordered  tiiaO 
the  rights  of  settlers  within  the  new  with- 
drawal must  be  i^ioteoted,  tf  settlement  or 
entry  were  made  prior  to  receipt  of  maOtOb 
at  the  local  office 56^ 

Where  settlement  was  made  after  xeoe^ 
of  notice  of  withdrawal  on  general  roats 
(Northern  Pacific)  on  unsnrveyed  Imd. 
which  was  found  on  survey  to  be  on  an  odd 
section,  and  a  subsequent  withdrawal  on 
amended  map  embraced  the  land,  the  entry 
(homestead)  is  disallowed;  (seeslsop.  557)..  551 

Where  the  tract  was  covered  by  an  en- 
try (homestead)  at  date  ot  withdrawal 
(1870)  on  general  route  (Noxthem  Pacific), 
and  was  afterwards  (1872)  relinquished  and 
the  entry  canceled,  it  fell  Into  the  anbsc- 
quent  withdrawal  (1880)  for  indemni^  pur- 
poses on  definite  location 52^ 

Where  the  tract  was  excepted  by  a  claim 
(filing)  from  the  withdrawal  on  general 
route  CNorthem  Pacific),  but  was  afterwaida 
actually  abandoned  on  erroneous  inform*- 
tion  given  by  the  local  officers,  it  thereupon 
became  public,  and  passed  to  the  company 
on  definite  location       474,570^ 

Where  an  entry  (homestead)  existed  at 
date  of  filing  map  of  general  route  (North- 
em  Pacific),  which  was  afterwards,  but  bo- 
fore  definite  location,  canceled  for  voluntary 
relinquishment,  the  land  became  public  and 
open  to  the  first  legal  applicant,  and  is  not 
to  be  held  to  await  the  definite  location  ...  6IS 

Withdrawal  on  general  route  (Northern 
Pacific)  took  effect  on  lands  (unsorveyed) 
which  were  within  the  limits  of  an  Indian 
reservation  (In  Montana),  upon  subsequent 
extinguishment  by  executive  order  of  the 
right  of  Indian  occupancy 515^ 

Definite  Location. 

When  a  rente  is  adopted  by  the  company 
(Saint  Joseph  and  Denver),  and  a  map  des- 
ignating it  ia  filiHl  with  the  Secretary  of  the 
Interior  (as  required  by  the  granting  act), 
and  accepted  by  that  officer,  the  loate  la  es- 
tablished ;  it  is,  in  the  language  of  the  aot^ 
"definitely  fixed" 481 

Where  the  act  required  the  governor  of 
the  State  (Iowa)  to  file  a  map  of  definite 
location,  held  that  a  map  certified  and  filed 
by  the  president  and  chief  engineer  ot  the 
company  (McGregor  and  Missouri  River) 
was  sufficient 667 

The  act  did  not  require  the  filing  of  a  map 
of  definite  location ;  the  road  being  definitely 
located  on  the  ground  from  Waldo  to  Tanpa 
Bay,  such  a  map  was  filed  in  1860,  certifled 
by  the  officers  of  the  company,  but,  lacking 
the  governor's  signature,  was  returned  in 
1861  for  that  purpose,  and  was  lost ;  a  dupli* 
cats  map  was  filed  in  1875,  but  was  not  ap- 
proved until  1881;  held  that  the  original 
map  was  due  notice  of  the  definite  looatiMi 
of  the  road  (Atlantic,  Oulf  and  West  India 
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TiAiuii  Coinpaiiy),  that  it  shoald  have  been 
kept  on  file,  and  proof  of  the  aatbority  of  the 
State  otherwise  obtained,  and  tbatit  oper- 
ated M  a  legislative  withdrawal 561 

The  lines  of  the  Sontb  and  North  Alabama 
Company  (sncoessors)  were  definitely  fixed 
on  May  30, 1866,  between  Decatur  and  Cal- 
«Ta,  and  on  Jnly  26, 1871,  between  Galera  and 
Montgomery,  the  dates  respectively  when 
maps  of  definite  location  were  filed  in  the 
C^eneral  Land  Office,  notwithstanding  the 
fact  that  the  granting  act  did  not  requ  ire  the 
filing  of  such  maps 484 

The  map  of  definite  location  of  the  Central 
Pacific  Gompuiy  was  received  and  approved 
by  the  Secretary  October  20,  1868,  upon 
which  date  its  right  attached,  and  not,  as 
heretofore  held,  on  Jnly  18, 1868,  the  date  of 
the  adoption  and  certification  of  the  map  by 
the  officers  of  the  company 488 

The  line  of  the  Dnbnqne  and  PaciOo  (now 
Xowa  Falls  and  Sioax  City)  Company  was 
definitely  fixed  October  18, 1856,  the  date  of 
aooeptanoe  by  the  Secretary  of  the  map  of 
definite  location,  and  not  at  date  of  snrvey 
In  the  field,  as  heretofore  held 483 

The  line  of  the  Saint  Vincent  Extension 
«f  the  Saint  Panl  and  Pacific  (now  Saint 
Paul,  Minneapolis  and  Manitoba)  Company 
became  definitely  fixed  on  December  19, 
1871,  when  the  map  of  definite  location  was 
aooepted  by  the  Secretary,  and  not  at  date 
of  snrvey  in  the  field,  as  formerly  held. ....  481 

Conflicts. 

ORAKnED  LlNDa. 

The  act  of  Jnly  1,  1862  (Pacific  roads) 
granted  "public  lands, "hot  defined  them  as 
those  luods  which  were  public  at  date  of 
definite  location  of  the  roads 480 

Land  within  the  granted  limits  of  the  road 
<Saint  Paul  and  Pacific,  now  Saint  Paul, 
Minneapolis  and  Manitoba),  which  was 
4X»vered  by  an  entry  (homestead)  subsisting 
•t  date  of  the  grant,  was  excepted  firom  said 
grant 601 

Where  a  subsisting  entry  (homestead)  ex- 
cepted the  land  fh>m  the  grant,  upon  its 
cancellation  thereafter  (for  failure  to  make 
final  proof)  the  land  became  public,  and  sub- 
ject to  entry  or  selection  by  the  first  legal 
applicant 606 

Where  entry  was  made  on  the  same  day  as 
that  on  which  the  right  of  the  compuiy 
(Saint  Paul,  Minneapolis  and  Manitoba)  at- 
tached, the  eutryman  acquired  the  superior 
right 670 

An  entry  (homestead)  of  record  when  the 
State  conferred  the  grant  on  the  company 
<Ha8tings  and  Dakota),  though  allowed 
after  withdrawal,  excepted  the  laud  from 
the  grant 64o 

Where  the  tract  was  covered  by  a  pre- 
emption filing  at  date  of  the  grant  (Texas 
and  Pacific)  and  withdrawal  (on  preliminary 
iin«;  the  burden  rests  upon  a  subsequent 


claimant  (pre-emption),  alleging  that  the  fil- 
ing excepted  it  from  the  grant,  to  show  that 
said  filing  was  a  valid  claim  (qualifications 
and  settlement) 660 

Where  a  pre-emption  right  was  extin- 
guished on  the  day  of  public  sale  (1858),  but 
the  pre-emptor  was  still  maintaining  settle- 
ment, etc.,  at  date  of  definite  location  (1868), 
the  tract  was  not  excepted  from  the  grant 
(Central  Pacific) 625 

Entry  (timber-culture)  was  made  in  1878, 
embracing  land  in  Sections  14  and  23,  and 
held  for  cancellation  in  May  1879,  with 
right  of  amendment  so  as  to  locate  the  entire 
tract  in  either  section,  but  lo  actual  cancel- 
lation was  made,  or  appeal  taken,  or  amend- 
ment offered;  withdrawal  for  the  road 
(Northern  Pacific)  was  made  July  1879,  em- 
bracing Section  28,  and  in  1880  the  entry- 
man  made  a  second  entry  (including  one- 
half  of  the  land  covered  by  the  first  entry) 
of  land  within  Section  23 ;  held  that  said  sec- 
ond entry,  being  an  amendment  of  the  first 
entry,  was  vaJid 862 

A  donation  claim  (New  Mexico)  void  on 
its  face  (showing  settlement  subsequent  to 
the  time  limited)  does  not  except  the  land 
fhmi  the  grant  (Atlantic  and  Pacific) 622 

Where  the  land  was  reserved  for  the  set- 
tler (donation)  at  date  of  definite  location 
(Northern  Pacific),  it  was  excepted  from  the 
grant 440 

Where  the  tract  was  within  the  exterior 
limits  of  a  Mexican  ohdm  (Moquelamos), 
which  was  tub  jtidiee  (in  the  courts)  at  date 
of  the  grant  and  withdrawal,  it  was  not  pub* 
lie  land  and  did  not  pass  to  the  company 
(Western  Pacific) 610 

Where  the  tract  was  within  the  exterior 
limits  of  rancho  (by  the  La  Croze  survey) 
at  date  of  the  grant  (Central  Pacific) ,  but  was 
segregated  therefrom  (by  the  approved  and 
confirmed  Stratton  survey)  at  date  of  execu- 
tive withdrawal  and  of  definite  location,  It 
was  public  land  and  inured  to  the  grant 477 

Where  the  tract  was  in  the  exterior  limits 
of  a  rancho  (San  Josd),  as  surveyed,  at  date 
of  filing  map  of  designated  route  (Southern 
Pacific),  but  was  excluded  therefrom  by  a 
subsequent  approved  survey,  it  was  excepted 
from  the  grant 549 

The  rancho  claim  (MillUo,  or  La  Punta) 
was  rejected  finally  in  1853,  and  application 
to  purchase  made  in  1869,  under  Sec.  7.  Act 
Tuly  23, 1866 ;  the  grant  was  made  in  March 
1871,  and  withdrawal  (on  preliminary  line) 
in  October  1871 ;  in  1872  the  sale  of  the  land 
was  suspended,  pending  consideration  of 
the  application,  which,  in  1873,  wasr^ected; 
held  that  the  land  was  subject  to  the  grants 
and  reserved  fur  tho  company  (Texas  and 
Pacific),  though  definite  location  of  the  road 
has  not  yet  been  made 543 

INDBMNITT  LANDS. 

At  date  of  the  grant  and  withdrawal  the  ■ 
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land  WM  within  the  bonndaries  of  a  Mexi- 
oaa  claim  (Diaz),  which  was  snbseqnently 
deolared  invalid,  and  thereafter,  but  before 
claim  of  the  settler  (By an),  the  company 
(Central  Pacific)  selected  it ;  held  by  the  Su- 
preme Conrt  that  it  was  public  land  at  date 
of  the  selection,  and  that  said  seleotUm 
barred  the  settlement  claim 609 

A  valid  and  subsisting  pre-emption  claim 
(settlement)  at  date  of  withdrawal  excepted 
the  tract  firom  withdrawal 612 

Where  settlement  (pre-emption)  was  made 
on  nnsnrveyed  land  after  withdrawal,  and 
6n  survey  was  found  to  be  on  an  odd  seo- 
tion,  the  entry  allowed  must  be  canceled; 
(see  also  p.  651) 657 

liand  within  the  indemnity  limits  of  the 
road  (Hastings  and  Dakota),  which  was  cov- 
ered by  entry  (homestead)  subsisting  at 
date  of  the  withdrawal  was  excepted  &om 
the  withdrawal 601 

Where  a  subsisting  entry  thomesiead)  ex- 
cepted atract  from  the  withdrawal  (for  Hast> 
ings  and  Dakota),  on  its  cancellation  (for  fail- 
ure to  make  final  proof)  thereafter  the  land  be- 
came public,  and  was  sniijeot  to  entry  or 
selection  by  the  first  legal  applicant 605 

An  entry  (homestead)  on  the  tract  at  date 
of  withdrawal  (for  Northern  Pacific),  though 
the  land  was  afterwards  abandoned,  ex- 
cluded it  from  the  withdrawal ;  on  cancella- 
tion of  the  entry  the  land  was  subject  to  ap- 
propriation by  the  first  legal  applicant 606 

Where  pre-emption  settlement  was  made 
subsequently  to  withdrawal,  the  claim  may 
remain,  subject  to  the  right  of  selection  by 
the  company  (California  and  Oregon) 612 

The  practice  of  allowing  pre-emption 
claims  or  homestead  entries  on  lands  with- 
drawn for  railroads,  snlject  to  final  ad- 
justment of  the  grant,  is  forbidden ;  (circu- 
lar)   513,617,568,660 

Belinquishment. 

Whether  entry  (homestoad)  allowed  after  . 
withdrawal,  but  before  the  State  conferred 
the  grant  on  the  company  (Hastings  and  Dar 
kotd),  gives  right  of  lien  selection,  qucere..  641 

Lien  selections  may  be  made  of  either  even 
or  odd  sections 662 

A.  relinquishment  of  a  specified  tract 
(granted  limits)  properly  executed  by  the 
company  (Hastings  and  Dakota)  must  be 
filed  before,  or  concurrently  with,  a  lieu  se- 
lection   , 640 

The  land  (indemnity  limits)  was  located 
with  scrip  (agricultural  college)  after  with- 
drawal, and  patented;  the  company  (Du- 
buque and  Sioux  City)  must  select  it  before 
making  relinquishment  and  lieu  selection..  542 

Where  withdrawal  for  the  road  (Atlantic, 
Oulf  and  West  India  Transit  Company)  was 
made  in  1856,  and  the  map  of  definite  loca- 
tion was  filed  in  1860,  but  returned  for 
amendment  and  lost,  and  a  duplicate  map 
not  approved  until  1881,  relinquishment 


is  necessary  to  protect  the  rights  of  ■etila» 
initiating  claims  in  vi<dation  of  the  exeea- 
Uve  withdrawal  of  1856  and  of  the  leglala- 
tive  withdrawal  of  1800 

A  relinquishment  made  with  taH  knowl- 
edge of  the  law  and  facts  is  to  be  regarded 
as  absolute  and  unconditional,  notwithstand- 
ing a  reservation  in  it  of  the  company's 
light  to  indemnity;  questions  coooeniiBg 
the  date  of  filing  the  map,  the  dateof  with- 
drawsl,  or  the  ri|^t  to  indemnity,  do  not 
ailbot  its  validity 584,  S3S 

Where  the  company  (Atlantic,  Gulf  and 
West  India  Transit,  now  Peninsular)  relin- 
quished certain  granted  lands  in  1875  and 
1881  in  favor  of  actual  settlera,  they  oaanoi 
be  heard  to  object -to  the  patenting  of  the 
settlement  claims  on  said  lands 581, 56* 

Relinquishment  maybe  made  only  where 
the  filing  or  entry  (granted  limits)  was  made 
under  the  pre-emption  or  homestead  law,  not 
of  land  covered  by  a  timber-culture  entry..  528 

Where  relinquishment  of  granted  land  and 
lieu  selection  were  made  after  definito  loca- 
tion, but  before  the  road  (Northern  Pacific) 
was  completed  opposite  to  the  traota  relitt- 
quished,  said  selection,  of  record,  luured  sab- 
quent  claim  (additional  homeatead) 530 

A  relinquishment  under  act  of  Jnae  S2» 
1874,  may  not  be  made  of  a  tract  (indemnity 
limits)  prior  to  its  selection ;  where  entry 
(homestead)  was  allowed  after  withdrawal, 
if,  when  the  tract  is  selected,  it  appears  that 
it  is  needed  to  satisfy  the  grant,  relinquish- 
ment and  lieu  selection  will  be  allowed  to 
the  company  (Hastings  and  Dakota) 52T 

Confirmation. 

Sec.  2,  Act  of  April  21, 1876 ;  three  facts  are 
prerequisite  to  title  thereunder,  viz:  I,  a 
valid  claim  existing  at  date  of  the  with- 
drawal ;  2,  re-entry  under  decisions  and  rul- 
ings of  the  Land  Department ;  3.  final  proof 
must  show  full  compliance  with  the. law ...  560 

Sec.  3,  Act  of  April  21, 1876 ;  entry  (home- 
stead) was  made  within  the  conflicting  limits 
of  the  Coosa  and  Tennessee  and  the  Wills 
Yalley  portion  of  the  Alabama  and  Chatta- 
nooga Bailroads ;  no  portion  of  the  former 
road  has  been  completed,  and  the  entry  was 
made  after  expiration  of  the  time  for  com- 
pleting the  latter  road  and  prior  to  the  ex- 
tension granted  by  act  April  10,  I860;  held 
that  it  is  confirmed 50O 

Right  of  Way. 

Where  a  right  of  way  has  been  ''uly  ap- 
proved, the  transfer  of  the  line  to  another 
company  carries  the  right  of  way  with  it,  and 
the  approval  of  a  new  map  is  unnecessary..  548 

The  grant  of  right  of  way  (Paciflo  roads) 
was  an  absolute  and  nnoonditional  prsosnt 
grant,  and  all  persons  acquiring  any  portimi 
of  the  public  lands  after  the  passage  of  the 
act  took  it  sul^ect  to  the  right  of  way  esa- 
ferred  by  it  for  the  proposed  road 
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Of  lands  not  granted;   see  under  PuMie 
Zand, 

Sritlbiis. 

On  alternate  reserved  aecliona;  see  Home- 
stead and  Preemption, 

On  granted  sections;  see  under  Railroad 
QranL 

TiMBBR. 
See  Titnber  OuUing. 

Construction  Materials. 

Northern  Pacific  may  not  take  materials 
irom  the  Crow  Indian  Beeeryation  acijacent 
to  its  line,  becanse  it  was  not  public  at  date 
of  the  grant 52o 

See,  also,  Timber  ChUHng. 

Rehearing. 

For  ralings  relating  to,  see  under  Oonteet. 

Reinstatement. 

"Where  a  desert-land  entry  was  duly  re* 
linqoished  and  canceled,  it  will  not  be  re- 
instated on  the  application  of  a  stranger, 
thoQgh  he  claims  to  have  pnrohased  from  the 

entryman  a  valoable  interest  in  it 24 

A  pending  application  for  reinstatement 

bars  an  application  to  enter  the  tract 43 

Of  a  pre-emption  filing  may  not  be  made, 
after  its  relinqaishment  in  the  face  of  a 
homestead  claim,  on  the  ground  of  failure 
of  the  homestead  claimant  to  pay  the  con- 
tract price  of  tJie  relinquishment 821 

Of  a  timber-culture  daim  is  allowed, 
where  relinquishment  of  it  was  obtained 
from  the  claimant  while  drunk 325 

Reling  uishment. 

By  railroads;  see  under  BaUroad  Gi*anL 
Executed,  but  not  filed,  is  not  proof  of 

abandonment  of  a  homestead 28 

Executed,  but  not  delivered  to  the  govern- 
ment, is  not  a  ground  of  contest 41 

Cannot  be  made  of  a  fraudulent  entry; 

(overruled) 92 

May  bo  made  of  an  entry  (timber-culture) 
fraudulent  in  inception,  and  operates  at  once 

to  open  the  land 316 

For  value,  about  a  month  after  entry  (tim- 
ber-culture) ,  is  proof  of  fraudulent  inception    92 

Must  be  intentionally  and  voluntarily 
made;  one  made  through  misrepresenta- 
tion and  deceit  is  void 135 

Obtained  while  the  entryman  (timber-cult- 
ure) waa  in  a  drunken  stupor  is  fraudulent ; 
appUoation  for  reinstatement  of  entry  is  al- 
lowed  325 

The  fkilure  of  a  c<mtestant  to  pay  to  the 
claimant  (pre-emption)  an  alleged  contract 
conaideration  for  his  relinquisliment,  duly 

filed,  will  not  be  considered 621 

Filed  with  an  application  to  entor,  re- 


Page, 
turned  because  the  deposit  for  fees  and  com- 
missions was  insufficient,  should  perhaps 
not  have  been  returned  with  the  applica- 
tion, but  should  have  been  made  of  record, 

80  as  to  open  the  land  to  entry 278 

Held  for  examination  and  found  valid,  re- 
lates back  to  date  of  its  filing,  and  the  appli- 
cation with  ti  is  the  first  legal  application . .  824 

Transmitted  by  mail,  is  to  be  regarded  as 
filed  at  the  moment  it  was  received  at  the 
local  office  (9  a.  m.),  though  the  letter  trans- 
mitting it  was  not  opened  for  some  time  aft- 
erwards ;  timber-culture  application  accom- 
panying it  is  to  be  similarly  regarded 326 

Parobase  of,  gives  no  rights  against  the 

United  States 133 

Of  a  timber  or  stone  claim  prior  to  final 
proof,  confers  no  right  on  the  party  obtain- 
ing and  filing  it 333 

On  relinquishment  of  a  homestead  entry, 
the  settlement  of  a  prior  settler,  applying 
for  homestead  entry  seven  days  after  the 
relinquishment,  takee  effect  under  Sec.  3, 

Act  of  May  14, 1880 117 

Of  land  covered  by  a  pre-emption  filing  is 
a  waiver  of  claim  under  the  filing,  and  there- 
upon another's  settlement  made  prior  to  the 

relinquishment  takes  effect 620 

Takes  effect  immediately  on  filing,  not- 
withstanding a  pending  contest,  and  opens 
the  land  to  the  entry  of  the  first  legal  ap- 
picant,  which  is  subject,  however,  to  the 
preferred  right  of  the  successful  contest- 
ant  266,283,318,619 

Filed  prior  to  day  of  trial  in  a  pending 
contest  (for  illegal  inception)  may  be  taken 

as  an  admission  of  the  charge 291 

Filed  pending  and  as  the  result  of  a  con- 
test (before  the  local  officers)  clears  the  rec- 
ord, and  no  further  evidence  in  the  contest- 
ant's behalf  is  required 266, 311, 318, 619 

May  be  shown  to  have  been  filed  independ- 
ently of  the  contest,  and  is  then  not  evi- 
dence for  the  contestant 283 

Filed  after  closing  of  a  case  in  the  local 
office  does  not  affect  status  of  the  parties . .  282 

Executed  by  entryman's  father  as  agent, 
and  left  with  him  for  subsequent  filing,  but 
not  filed  until  after  the  entryman's  death  • 
the  law  casts  the  homestead  right  on  the 
widow,  who  was  entitled  to  the  land,  unless 
she  actually  or  constructively  ratified  the  ' 
relinquishment ;  ratification  may  be  shown 
by  failure  to  take  possession  of  or  improve 
the  land,  or  give  notice  to  the  government 
of  her  intention  to  claim  it,  and  by  silence 
whilst  another  begins  settlement  and  im- 
provement      jgg 

Repayment. 

Fees  paid  on  homestead  or  timber- culture 
entries,  canceled  for  confiict  or  because  thev 
have  been  erroneously  allowed  and  cannot 
be  confirmed,  will  no  longer  be  credited  upon 
new  entries,  but  will  be  repaid  on  proper  ap. 
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plication,  as  preeoribed  in  office  circular  of 
August  e,  1880 «6l 

Upon  application  for  repayment  the  land 
Bast  be  relinqnished ;  the  Land  Department 
will  not  act  on  a  conditional  relinquishment^ 
nor  without  full  compliance  by  the  applicant 
with  the  terms  of  the  act 429 

Of  fees  and  commissions  allowed  where 
entry  (timber-culture)  was  canceled  because 
it  was  made  on  land  which  was  occupied 
and  improved  by  another 118 

Of  fees  and  commissions  aUowed  where 
entry  (timber-culture)  could  not  be  amended 
because  of  intervening  adverse  rights 255 

Where  lands  are  purchased  at  double  mini- 
mam  while  within  the  granted  limits  as  fixed 
by  the  general  route,  and  are  afterwards  left 
outside  of  said  limits  by  the  definite  loca- 
tion, repayment  of  excess  may  be  made 676 

Where  selections  were  made  by  the  rail- 
road company  (North  and  South  Alabama) 
under  act  of  June  22, 1874,  but  rcjeoted  be- 
cause the  odd  sections  whereon  based  were 
disposed  of  before  definite  location,  repay- 
ment of  fees  and  commissions  may  be  made.  681 

Where  the  local  officers  erraneoosiy  sold 
doable  minimum  land  at  the  minimum  price, 
and  on  demuid  the  purchaser  declined  to 
pay  the  additional  price,  since  entry  was 
erroneously  allowed  and  cannot  be  con- 
firmed, he  may  have  repayment  on  compli- 
ance with  circular  requirements 679 

Certain  lands  (San  Francisco  district)  were 
withdrawn  for  a  railroad  (Central  Padfio), 
bat  were  n^ected  from  the  grant,  and  prior 
to  restoration  were  embraced  by  another 
grant  (Soathem  Pacific),  but  were  rt^eoted 
flram  it  also ;  the  odd  sections  were  ordered 
to  be  sold  at  minimum  and  the  even  sections 
at  double  minimam,and  theapplicant  bought 
at  the  double  minimum  price;  he  cannot 
have  repayment 679,680 

There  is  no  provision  for  the  repayment 
of  the  excess  where  the  lands,  reduced  by 
Sec  S,  Act  of  June  15,  1880,  were  snbse- 
qnently  sold  at  double  minimum  price 677 

Of  the  excess  over  minimum  paid  for  rail- 
road lands  which  lie  within  the  exterior  lim- 
its of  a  grant  (Northern  Pacific),  but  which 
do  not  pass  by  it  because  they  form  part  of 
a  reservation  (Bitter  Boot  Valley),  is  not 
within  the  intention  of  the  relief  provided  by 
the  act  of  June  16, 1860 675 

There  is  no  authority  for  repayment  of 
moneys  deposited,  under  Sec.  2356,  B.  S.,  in 
in  excess  of  the  cost  of  the  land  purchased.  659 

Of  the  bonus  volnkitarily  paid  for  an  entry 
(timber-culture),  where  two  or  more  appli- 
cations were  simultaneously  made,  and  the 
preferred  right  of  entry  was  pot  up  at  auc- 
tion, is  denied 687,688,689 

Where  a  person  was  misled  as  to  the  char- 
acter of  the  land  by  a  private  survey,  and 
relinqnirthed  his  cLiim  (desert-land),  as  re- 
sponsibility for  the  mistake  does  not  rest  on 
the  goveniment,  repayment  is  denied 604 


Where  one,  who  on  filing  applioatioDfliP- 
nished  proof  of  desert-land  character,  re- 
linquished the  tract  volnntarily,  and  asked 
repayment  on  the  ground  thai  it  was  not 
desert-land,  he  is  estopped  by  hisproo&  from 
denying  its  character;  repayment  denied  .. 

Where  a  desert-land  applicant  failed  ftir 
three  years  to  comply  with  the  reqairementa 
of  the  law  (reclamation,  alleging  inability  to 
obtain  water),  and  relinquished  voluntarily, 
repayment  of  the  purchase-money  (first  in- 
stallment) is  denied 601 

Where  the  entry  (commuted  homestead) 
was  canceled  for  laches  or  fraud  of  the  entry- 
man,  exhibited  in  his  final  proofs,  repayment 
of  purchase-money  is  denied 686 

The  law  authorising  repayment  does  not 
provide  for  return  of  the  money  to  persona 
who  have  voluntarily  abandoned  or  relin- 
quished their  entries OBH 

Where  hearing  was  ordered  on  allegations 
impeaching  the  good  faith  of  the  entryman 
(pre-emption),  and,  on  defsuU  by  him,  the 
entiy  was  canceled  on  the  evidence,  repay- 
payment  is  refused 690 

Where  a  pre-emptor  had  made  final  piooC; 
and  (it  transpiring  that  he  had  also  made  a 
homestead  claim  daring  the  life  of  his  pre- 
ttnption)  afterwards  relinquished  it^  since 
the  entry  was  not  canceled  through  &nlt 
of  the  government,  repayment  of  parehsae- 
money  la  denied 684 

Where  the  entry  was  a  second  entry  (tim- 
ber-culture)  and  illegally  made,  bat  at  date 
thereof  the  local  officers  were  ignorant  of 
the  prior  entry,  repayment  of  fees  and  oom* 
missions  is  refnsed 96? 

Where  there  was  no  error  on  the  part  of 
the  XTnited  States,  and  the  entry  (pre-emp- 
tion) was  aUowed  on  fidae  prooft,  the  entry- 
man,  or  his  witnesses,  swearing  falsely  that 
he  had  not  removed  from  land  of  his  own,  re- 
payment of  parohase-money  is  reflised. .  .68S,  683 

The  act  of  June  16, 1880,  does  not  contem- 
plate repayment  where  the  entry  (indemnity 
scrip  location)  ?ras  fonnded  in  fnxid  (deliv- 
ery of  scrip  to  one  whose  claim  was  without 
right),  even  though  the  assignee  was  igno- 
rant of  the  finud  429 

Where  the  entry  (pre-emption)  is  oaaod- 
ed  for  false  swearing  in  the  final  proofls,  re- 
payment of  purchase  price  (Supreme  Court 
scrip)  will  not  be  made 596 

Reservations. 

In  general. 

Lands  constitnting  government  reserva- 
tions are  not  subject  to  pre-emption  or  home- 
stead claims,  and  upon  relinquishment  are 
regarded  as  a  distinct  class  of  pabllc  lands ; 
it  has  been  customary,  when  Congress  in- 
tended to  open  them  to  entry,  to  express 
such  intention  plainly;  otherwise  they  are 
snttiectonly  to  appraisal  and  sale;  (se«,  also, 
p.521) 

The  tbeoiy  of  the  appraiAol  before  sale  of 
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Page 
these  lands  1b  that  time  eohances  their  Tslae 
by  the  increase  of  popalation  around  them. .  610 

H'omeredtf/atftoreserratioo  or  appropria* 
tifm  can  defeat  the  rights  of  qualified  daim- 
anta  to  the  pnblicland 849 

Are  created  by  law  or  order,  and  not  by 
mere  markings  on  the  official  plate,  -whether 
•f  salioe,  swamp,  mineral,  or  timbered  lands ; 
qiialifled  claimants  have  the  rij;ht  to  claim 
them,  aod  to  show  that  they  are  not  of  the 
character  indicated    647 

The  failure  of  the  plats  to  show  the  saline 
character  of  a  tract  does  not  sul^ect  it  to 
entry ;  it  is  reserved  by  the  law,  and  not  by 
markings  on  the  plats 851 

Unlawful  settlement  on  abandoned  reser* 
vations  (military)  is  trespass 822 

Indian. 

Elamath  fiiver,  California,  has  been  main* 
tained  since  passage  of  act  of  April  8, 1864; 
when  selections  for  the  Indians  within  it 
are  made,  the  question  of  restoring  the  re- 
maining lands  to  the  public  domain  will  be 
considered 460 

Fort  Berthold,  Montana  and  Dakota,  made 
by  executive  order  May  12, 1870 ;  the  greater 
part  fell  into  a  prior  withdrawal  for  the 
^Northern  Pacific  Railroad  by  executive  or- 
«ter  of  July  1 3, 1883,  restoring  it  to  the  public 
domain;  no  rights  by  settlement  were  ac- 
quired in  it 620 

Crow  Indian,  Montana ;  the  Indian  title 
waa  confirmed,  not  acquired,  by  the  treaty 
of  1866 ;  the  Korthem  Pacific  Railroad  may 
not  take  materiala  for  construction  from  it^ 
beoanse  it  was  not  public  land  at  date  of  the 
«nmt 620 

Bitter  Root  Valley,  Montana,  above  the 
8o-So  Fork,  did  not  pass  to  the  Korthem 
Paoiflo  Railroad ;  under  act  of  June  15, 1872, 
but  fifteen  townships  were  to  be  sold  at  min- 
imum ptioe;  the  price  of  the  remainder 
should  be  fixed  at  double  minimum 675 

XJte  fUnoompahgre  and  White  River),  Col- 
orado, opened  by  act  of  July  28, 1882,  with 
saving  of  rights  of  settlers  in  the  ten-mile 
•trip  west  of  the  107th  meridian,  which  had 
been  miatakenly  surveyed  and  settled  on; 
the  act  legalized  the  illegal  occupation, 
nothing  more ;  it  did  not  save  any  rights,  or 
affect  tJie  priceof  the  lands 730 

Fond  du  Lac,  Minnesota;  Indians  may  not 
eat  timber  on  it  except  to  improve  the  laud, 
jmd  only  after  approval  of  their  selections .  821 

Xanaas  reserves;  see  Indian  Lands. 

HHJTART. 

Fort  Aberororabie,  Minnesota,  opened  by 
act  of  July  15, 1882 ;  held  that  under  the  act 
one  who  had  cultivated  and  improved  part 
of  a  forty  since  1871,  though  never  actually 
reaidlng  on  it,  was  entitled  as  against  one 
who  had  begun  settlement  and  residence  in 
1881,  with  notice  of  the  prior  occupation —  206 

Fort  Saint  John,  Louisiana,  was  not  re- 


served by  Congress  or  the  Executive,  but, 
being  so  held  by  former  governments,  did  not 
result  to  the  public  domain  on  acquisition  of 
the  country  by  the  United  States,  but  to 
special  governmental  use ;  it  was  sold  Au- 
gust 81,  1871 897 

Fort  Brooke,  Florida,  duly  relinqnished  to 
the  Secretary  of  the  Interior  on  January  4, 
1883,  and  plat  of  same  sent  by  the  Commis- 
sioner to  the  local  office ;  said  plat,  without 
accompanying  instructions,  did  not  open  the 
land  to  settlers;  under  the  law  the  tract,  re- 
duced to  148.11  acres,  must  be  ordered  into 
market  for  appraisal  and  sale,  and  was  not 
subject  to  settlement  claims 608, 606 

Florida;  historical  sketch  of  military  res- 
ervations in  607 

Fort  Cameron,  Utah,  though  abandoned,  is 
not  yet  restored  to  the  public  domain ;  tim- 
ber cutting  on  it  is  within  the  Jurisdiction  of 
the  Land  Department ;  settlement  on  it  is 

822 


Residence. 

Compare  with  AbundanmmU, 

Pre-bhptton. 

The  original  settlement  most  be  followed 
by  occupancy  as  the  home  of  the  settler . . .  687 

A  failure  to  follow  up  settlement  by  estab- 
lishing a  residence,  divests  the  person  of  all 
rights  acquired  by  the  settlement 574 

Pretending  to  occupy  a  shanty,  near  his 
employer's  claim,  without  stove  or  cooking 
utensils,  and  for  seven  months  of  cold 
weather  occupying  the  house  on  his  employ- 
er's claim,  is  not  legal  residence 602 

A  pre-emptor  must  reside  on  the  tract  to 
date  of  his  entry ;  where  he  made  home- 
stead entry  on  Februai7  11  and  resided  on 
the  homestead  until  April  1,  following  date 
of  final  proof,  h  is  application  for  entry  should 
be  rejected 622 

One  sleeping  on  his  claim  in  a  pen,  or  in 
the  open  air,  and  intending  to  erect  a  habit- 
able dwelling  so  soon  as  his  means  or  occu- 
pation i>ermits,  maintains  a  satisfactory  res- 
idence  624 

Threats  and  other  acts  of  intimidation  by 
a  violent  man  may  excuse  failure  to  main- 
tain a  residence,  which  has  been  alreadj'  es- 
tabliahed  in  good  faith 602 

Building  and  occupation  (peaceable)  of  a 
house  by  a  young  man  within  twenty-five 
feet  of  a  house  built  by  a  young  woman,  dur- 
ing her  absence,  both  houses  being  built  near 
a  spring,  are  not  in  themselves  acts  of  intim- 
idation    630 

Homestead. 

Where  cntryman  was  absent,  under  act 
of  June  4, 1880  (as  to  loss  or  failure  of  crops), 
he  was  constructively  residing  on  the  land.    29 

Residence  is  established  the  instant  that 
a  settler  goes  npon  land  for  the  purpose  of 
establishing  it;  that  oiroumstanoes  prevent 
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Ufl  JDAintainiiijr  the  reaideiioe  does  Dot  af- 
fect the  qaeetion 181 

Ccmteat  for  change  of,  will  not  lie  until  the 
expiration  of  six  months  and  one  day,  ex- 
cIualTeof  the  day  of  entry fiO 

Where  one  can  ahow  that  he  was  gnided 
by  an  nnrevoked  though  erroneons  deoiaion 
of  the  General  Land  O&qq  in  not  eatablish- 
ing  a  residence,  he  la  protected 154 

The  law  requires  a  homestead  settler  to 
oommence  residence  on  the  land  within  six 
months  from  date  of  the  entry ;  but  the  act 
of  March  8,  1881,  aathorizes  the  Gommia- 
sioner  to  extend  this  period  for  six  monUia, 
where  dimatic  reasons  have  prevented  the 
residence 146 

Entry  July  14, 1880 ;  lumber  purchased  in 
2fovember  following,  and  a  contract  made 
for  the  erection  of  a  house  before  January  j 
completion  of  the  house,  and  residence  in  it. 
prevented  by  a  severe  winter;  oontest  in- 
itiated March  1881,  and  residence  actually 
begun  in  April  following;  held  that,  under 
act  March  8, 1881,  the  entry  should  be  al- 
lowed to  stand ;  (see  also  p.  163) 145 

The  land  is  the  entryman's  home,  if  he  ea- 
tablished  residence  on  It,  so  long  as  his  fanir 
lly  occupy  it 82 

Only  the  wife  shall  be  hoard  to  prove 
change  of  residence  by  showing  that  her 
husband  deserted  her 81 

The  law  requires  residence  in  person ;  one 
cannot  establish  a  residence  by  proxy  (by  a 
woman  not  a  member  of  entrymon's  fiunily .  145 

Occupation  in  Kood  faith  of  his  house,  by 
mistake  built  thirty  yards  outside  of  the 
lines  of  his  cli^m,  is  a  constructive  residenoe 
on  the  land 46 

One  remaining  on  his  claim  over  night  once 
or  twice  in  six  months  fails  to  establish  or 
maintain  a  legal  residence 74, 144, 152 

Cultivation  of  the  homestead,  with  tem- 
poruy  sojourns  on  it,  but  with  actual  resi- 
dence on  an  a^oining  tract,  is  not  a  compli- 
ance with  the  law ;  residence  on  the  home- 
stead is  a  condition  precedent  to  title 148 

One  living  and  doing  business  in  a  town, 
whose  wife  lived  with  him  and  was  also  en- 
gaged in  business,  cannot  hold  land  against 
those  seeking  homes  on  it,  by  meager  im- 
provemcTits  and  occasional  visits  (aggregat* 
ing  one  month  in  seven)  to  the  claim 159 

The  question  of  residence  is  one  of  inten- 
tion, and  where  one  temiK>rarily  absents 
himself  for  the  purpose  of  earning  a  liveli- 
hood, not  intending  to  change  his  residence, 
meantime  cultivating  and  improving  the 
land,  it  is  excusable 157 

Claimant  is  excused  from  residing  on  the 
land  <1)  where  residenoe  was  established 
but  cannot  be  maintained  because  of  official 
dntiea  elsewhere,  and  (2)  where  the  widow 
or  heir  of  the  settler  makes  claim 74 

The  Hsota  which  will  excuse  absence  must 
be  such  as  rendered  it  compulsory 152 


Poverty  Jnstifiea  temporary  ahaenoaa  tat 
the  purpose  of  obtaining  means  wherewith 
to  improve  a  homestead 149 

Abaenoe  ia  excused,  where  the  entryuaa 
ahowB  the  illnees  of  hla  wife  and  the  neoee- 
alty  of  taking  her  away  for  treaimeatk  to- 
gether with  improvement  and  cultivation. .  156 

Where  an  excuse  for  abaenoe  is  olfoied, 
auoh  aa  poverty  and  sickness,  and  the  evi- 
dence shows  a  mere  pretense  of  eettJemcpt, 
without  cultivation,  improvement,  ot  eatab- 
lishment  of  a  residenoe,  it  will  not  avmQ  the 
claimant 143 

An  official,  required  to  reside  peraonaUy 
in  a  tewn,  may  properly  leave  it  for  a  time 
and  establish  a  good  residence  on  pnblio 
land,  where  he  intenda  to  remove  hie  fsmily 
and  remain  with  them  fVom  time  to  time. ..  161 

The  absence  required  by  performance  of 
official  duties  elsewhere  is  excusable  only 
where  an  actual  residenoe  on  the  land  was 
eeUblished U0tl47 

Where  the  absences  aggregated  more  than 
six  months,  but  were  not  over  four  m<niths 
at  any  one  time,  and  where  good  faith  in  cul- 
tivation and  Improvement  is  shown,  the 
entry  may  atand 156 

The  charge  against  a  young  woman  of  fkll- 
ure  to  establish  a  residence  is  not  sustained 
by  evidence  showing  the  building  of  a  house 
(with  other  Improvements),  residence  in  it 
for  two  days,  and  going  into  servioe  for  the 
purpose  of  earning  money  to  improve  the 
land 182 

Donations. 

For  rulings,  see  Donationt. 

Res  Judicata. 

The  question  of  the  right  of  purchase  un- 
der Sec.  2,  Act  of  June  15, 1880,  was  decided, 
and,  there  having  been  no  appeal,  is  elin^ 
inated  from.  oonsideraUon 94 

A  contested  B*s  homestead  entry,  and  C 
interpleaded,  alleging  setUement  and  im- 
provement prior  to  B ;  the  oontest  and  inter- 
plea  were  dismissed,  and  the  land  was  de- 
clared open  to  entry;  thra  B  made  addi- 
tional entry,  and  0  contested  it,  alleging 
as  befbre ;  the  question  of  the  priori^  of 
settiement  and  of  right  based  on  it  is  not 
retjudieata 121 

Where  surveyor-general  refused  to  issue 
certificates  of  location  (l>>uisiana  dona* 
tion),  and  appeal  was  taken  and  afterwaxda 
withdrawn,  the  question  is  retjudieata 894 

Where  mistake  or  fhrad  (In  oertifying 
railroad  lands  to  a  State)  is  not  alleged,  the 
esse  will  not  be  reopened  for  the  purpoae  of 
making  a  different  disposition  of  the  land, 
because  a  different  rule  in  relation  to  aneh 
claims  may  subsequently  prevail 497 

Where  a  daim  (pre-emption)  to  landa  la 
railrosd  Ihnits  was  reacted  under  the  rolaai 
it  is  ret  judieaia  between  the  daimaat  and 
the  company,  though  the  ruling  oaoaingthA 
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P»ge. 
x^eetioB  haB  linoa  been  changed 48%  Ml 

▲  question  dedded  Anally  in  a  conteet  be- 
tween A  and  B  may  not  be  again  brought 
np  by  protest  by  B  against  the  reoeption  of 
A's  final  proofb  (preemption) 5M 

Whers  the  same  matter  has  been  actnaUy 
tried,  or  so  in  Issne  that  it  might  have  been 
tried,  it  is  not  again  admissible 595 

Review. 

For  rulings  relating  to,  see  under  Oontsit, 

Saline  ILaDd. 

Saline  lands  not  expressly  reserved  by  law 
or  order,  bat  merely  by  markings  on  the 
official  plats,  are  snliject  to  agricultural 
claim  on  proof  of  non-saline  character,  and 
the  claim  relates  back  to  date  of  settlement 
or  filing 847 

The  failure  of  the  plats  to  show  the  saline 
character  does  not  sttltiMt  the  luid  to  entry, 
for  the  statute  reeezres  all  salines,  whether 
marked  on  the  plats  or  not 851 

Scrip. 

Indemnity. 
In  relation  to.  see  Private  Claim, 

Sioux  Half-breed. 

May  not  be  located  on  land  withdrawn  for 
a  railroad  (Northern  Pacific)  while  an  Indian 
reservation,  and  afterwards  released 620 

Supreme  Court. 

Is  money  within  the  meaning  of  Section 
2262,  Bevised  Statutes 509 

Valentine. 

May  not  be  located  on  lands  valuable 
mainly  for  pine  timber  within  tiie  reservsr 
tion  in  Michigan  for  the  Ottawa  and  Chip- 
pewa Indians  11N> 

May  not  be  located  on  a  tract  in  Chicago, 
formed  by  accretion  after  survey  on  the  lake 
shore  of  the  section 838 

May  be  located  on  lots  made  by  union  of 
smsll  tracts  in  a^oining  quarter-sections..  480 

May  not  be  located  on  land  covered  by 
a  preemption  claim 504 

Land  Warrants. 
For  rulings,  see  l^arrarUa. 

Selections. 

See  under  Bailroad  Grants^  State  OrarUe^ 
and  Swamp  (JranL 

Settlement. 

Gbnbrally. 

A  settler  is  a  person  who,  intending  to 
initiate  a  claim  under  any  law  of  the  United 
States  for  the  disposition  of  the  pubUo  do- 
main, does  some  act  connecting  himself  with 
the  partionlar  tract  claimed,  aaid  act  being 
•quivalent  to  an  announcement  of  such  his 
Iniantion,  and  tiom  which  the  pnblio  gen- 
erally may  have  notice  of  his  claim 828 


Paget 

From  the  moment  a  claimant  entors  in 
person  upon  Isnd  open  to  such  a  claim  (pre- 
emption), animo  manendi^  or  rather  with 
the  intention  of  availing  himself  of  the  pro- 
vision of  the  act  referred  to,  and  does  any 
act  in  exeonti^m  of  that  intention,  he  is  a 
settler 82^ 

"Actual  settler,"  as  found  in  Sec.  2882, 
S.  S.,  mesns  actual  resident 82^ 

An  "actual  settler"  in  the  Kansas  Trust 
and  Diminished  Reserve  is  one  who  has 
made  bona-flde  residenee  and  improvement.  18T 

The  settler  (Oregon  donation)  is  the  actor 
in  securing  the  grant,  who  alone  represents 
the  claim ;  until  tiie  final  proofs  are  made  by 
him,  his  acts  are  the  acts  of  his  wife,  his  neg- 
lect her  neglect,  and  his  abandonment  her 
abandonment 81 

Is  a  personal  act,  and  prior  to  such  an  act 
neither  the  ownership  of  the  improvements, 
nor  residenoe,  cultivation,  or  improvement 
by  an  sgent,  can  have  any  legal  efiect 18^ 

Must  be  the  act  of  the  dairaant  himself, 
and  the  rights  dependent  on  it  are  not  en- 
larged by  the  prior  settlement  and  occupa- 
tion of  another,  who  has  sold  his  pre-emp- 
tion rights  to  the  claimant 580- 

No  one  can  acquire  a  settlement  right  to 
the  public  land  by  virtue  of  acts  done  on  it 
by  an  agent 175> 

Work  on  a  tract  (dieging  a  ditch)  done  for 
another  (a  corporation)  cannot  be  regarded 
as  an  act  of  settlement 173^ 

Ko  rights  are  acquired  by  settlement 
while  the  land  is  within  a  reservation  (In- 
dian or  military)  521,604 

By  driving  stakes  to  indicate  the  site  of  a 
house,  at  a  time  when  he  admits  the  right 
to  the  land  to  be  in  another,  one  does  not 
perform  an  act  of  settlement 184 

On  abandoned  homestead  claims,  uncan- 
celed, gives  no  rights ;  settlers  must  exercise 
diligence  in  ascertaining  the  fact  of  cancel- 
lation of  the  entries. 8^ 

On  land  covered  by  an  entry,  must  be  ac- 
companied by  residence,  or  other  evidence 
of  occupation,  in  order  to  take  effect  on  can- 
cellation of  the  entry 26, 123 

Bona-fide  settlement,  or  improvement,  on 
land  bars  a  subsequent  application  under 
the  timber  and  stone  act ZBH^ 

By  aliens  ;  see  Alien. 

Pre-emption. 

SURVEYED  LAKD. 

Going  on  the  land  and  erecting  thereon  a 
board  with  a  statement  of  his  claim  ui>on  it, 
and  then  leaving  the  Territory,  is  not  a  good 
settlement fj2% 

Made  peaceably  nx>on  an  uninolosed  part 
of  a  forty,  occupied  by  a  prior  settler,  is 
lawful 03(|t 

When  two  sett  Icon  the  same  tract,  the  pre- 
ferred right  of  purchase  by  the  prior  settler 
depends  on  hi«  having  conformed  to  the 
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other  provisions  of  law 676 

Is  the  sole  basis  of  the  pre-emption  right, 
and,  where  the  filing  covered  the  entire 
qnarter,  limits  it  to  the  land  aotaally  set> 
tied  on  (the  west  half  of  a  quarter  section, 
where  a  possessory  right  to  the  east  half 
was  by  agreement  maintained) 637 

Speculative  settlement  may  be  proved  by 
a  contract  made  before  entry  to  convey  the 
land  after  entry 781 

DNSUBVBTBD  LAND. 

Settlers  prior  to  sorvey  on  a  forty  may 
make  Joint  pre-emption  entry 688 

Notice  by  a  prior  set  tier  to  another  to  keep 
his  stock  away  from  a  tract  valuably  im- 
proved by  the  former,  is  snfflcient  nottoe  of 
elaim  to  the  forty  in  which  said  Improve- 
nents  are  fonnd  by  the  survey  to  be 688 

Where  valoaUie  improvements  exist  on 
«ne  fbrty,  and  three  others  adjoining  were 
regalarly  onltivated,  and  part  of  a  fifth 
forty  accidentally,  there  is  no  claim  to  the 
flfthforty 689 

▲THBRTOff-fOWLBB. 

For  rolings  in  relation  to  the  Atherton- 
Fowler  doctrine,  see  under  PtMU  LanA. 

Homestead. 

BUBTKTSD  LAMD. 

SetUement  prior  to  act  May  14, 1880,  oonld 
Inure  to  the  settler's  benefit  only  under  Sec- 
tion 2278,  Revised  Statutes 676 

The  act  of  May  14, 1880,  is  not  retroactive, 
«o  as  to  out  off  a  valid  adverse  Interest  which 
liad  attached  prior  to  its  passage 676 

On  a  tract,  afterwards  covered  by  a  home- 
stead entry  which  (upon  contest,  rq|eoted 
ftr  want  of  corroborating  witnesses)  was 
relinquished,  takes  effect  immediately  upon 
reUnquishment  under  Sec.  3,  Act  of  May  14, 
1880,  when  there  have  been  occupation  and 
Ikomestead  application 117 

Under  Sec.  3,  act  May  14, 1880,  cannot  be 
made  on  land  covered  by  a  desert-land  entry   26 

TTnder  Sec  8,  act  May  14, 1880,  cannot  be 
■lade  on  land  not  sul^ect  to  homestead  en- 
try (mineral)  85 

A  person  resident  on  and  intending  to 
take  as  a  homestead  land  covered  by  an  un- 
4;anceled  entry,  upon  cancelation  has  three 
months  within  which  to  file  his  claim 128 

One  may  not  have  the  benefit  of  a  home- 
stead settlement  initiated  while  tract  was 
•covered  by  his  own  timber-oalture  entry,  in 
the  fieioe  of  a  contest  against  it  for  default. .  26& 

A  settled  (pre-emption)  in  1870  and  filed 
April  20,  1880;  B  setUed  on  April  27, 1880, 
and  filed  two  days 'after;  A  relinquished 
May  14,  and  made  homestead  entry  May  17, 
1880 ;  held  that  B's  settlement  took  effect  on 
relinquishment 620 

A  homestead  settler,  claiming  priority 
•over  another  who  has  made  entry,  must 
make  application  for  the  land  within  the 
prescribed  period,  iu  order  to  obtain  recog- 
nition of  his  rights ;  he  cannot  have  them 


considered  in  a  con  test  by  him  on  the  ground 
of  firaudnlent  entry  or  abandonment  — 118,' 

UK8UBVETBD  LAND. 

Where  two  settled  prior  to  survey  on  a 
forty,  agreeing  on  a  boundary,  and  both 
claimed  duly,  oneaspre-emptor,  the  other  as 
homesteader,  they  may  make  joint  enby. . .  685 

Where  there  was  improvement  by  two  set- 
tlers on  the  same  forty-acre  traot,  with  an 
agreed  boondary-line,  and  they  each  duly 
made  homestead  entry  embracing  it,  a  joint 
cash  entry  is  imowed ;  but  if  either  refuses  to 
unite  therein  within  ninety  days  firom  notice, 
the  entire  tract  is  awarded  to  the  other. .  104, 150 

Where  three  persons  embraced  a  forty- 
acre  teaot  in  their  homestead  entries,  the 
entry  of  one  of  them,  who  had  no  improva- 
ment  on  it  prior  to  the  Sling  of  the  plats^ 
must  be  canceled 106 

Where  one  was  actually  in  possession  of 
160  acres  at  the  passage  of  the  aets  of  March 
8, 1879,  and  May  14, 1880  (though  prior  thereto 
he  oould  enter  but  80  acres),  he  was  entitled 
to  enter  it  as  a  homestead 141 

Where  there  has  been  bona-fide  settlement 
and  a  pre-emption  or  homeatead  claim  duly 
made  after  filing  of  the  plats,  a  temporaiy 
absence  of  the  settler  prior  to  making  dalm 
does  not  forfeit  the  right 887 

States  and  Territories* 

Tribxtkals. 

Decision  of  officers  of  Yirginia,  oharged 
with  duty  of  abjudicating  land  claims, where 
no  appeal  was  provided  for.  Is  final,  and 
Unds  the  parties  and  their  privies 18 

Deoision  of  highest  Judicial  authority  of  a 
State,  expounding  a  State  statute,  la  as 
muoh  a  part  of  the  law  as  if  it  wero  a  statu- 
tory enactment 14 

Deoision  of  a  court  may  not  be  attacked 
in  a  collateral  prooeeding 

Grants. 

SBAT  OF  OOYSBmOQIT. 

Where  the  State  (Mtssouri)  was  antlior> 
ised  to  locate  land,  the  selection  and  notloe 
thereof  to  the  surveyor-general  and  register 

attached  the  title  to  the  land 

UNivBBsmr. 

Selection  by  the  State  (California)  barted 
a  subsequent  application  for  the  land ffTB 

SCHOOL  LANDS. 

Under  certain  acts  Arsenal  Island  was  sor- 
veyed  and  set  apart  to  the  board  of  Saint 
Louis  public  schools,  and  the  selection  ap- 
proved; under  the  law  (Sec  2448,  R.  S.)  the 
title  of  the  United  States  was  by  the  ap* 
proval  fully  vested  in  the  public  schools  and 
their  grantees 467 

The  essential  thing  was  the  seleotlon  of 
the  lieu  la:id  for  a  portion  of  Section  10  (Mis- 
souri) disposed  af ;  and  the  selection  and 
entry  vested  title  in  the  State 

A  selection  of  indemnity  under  act  of  Feb- 
ruary 20, 1859,  recorded  and  uncanceled,  ap- 
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prepriftlet  fhe  land  and  reaerrea  it  firom 
other  dlapoaal 826 

■WAICP,  RAILROAD,  4C. 

See  Swamp  Gfront,  RaUtoad  Qrant^  and 
FrifBoU  Claim, 

Alabama. 

In  relation  to,  see  under  Jf iii«raZ  Landt. 

Dakota. 

Clerka  of  district  ooarta  are  aathoriied  to 
take  final  a£BdaTite  in  homestead  and  pre* 
emption  cases,  whether  or  not  the  court 
holds  sessions  in  the  county 200 

A  prohate  Judge,  when  acting  in  his  cleri- 
eal  capacity,  may  take  the  affidavit  required 
by  Sec.  2294,  K.  S 200 

A  notary  public  or  other  officer  may  not 
take  affidavits  or  depositions  in  oases  wherein 
he  is  interested  as  a  relative,  attorney,  or 
otherwise 213 

A  probate  Judge  may  take  affidavits,  as 
Judge,  in  final  homestead  proof,  and,  as 
derk,  in  pre-emption  and  commuted  home- 
stead cases,  provided  they  be  taken  at  the 
county  seat  at  which  the  court  is  holden. ..  224 

EjkKSAS. 

Under  act  admitting  to  the  Union,  is  en- 
titled to  5  per  centum  of  the  proceeds  of 
cash  sales  of  public  lands ;  is  not  entitled  to 
a  pocentage  of  the  fees  received  in  home- 
stead and  pre-emption  filings,  etc.,  which 
are  no  part  of  the  price  of  the  land,  but  are 
designed  to  defray  the  expenses  of  the  local 
officers 'COS 

Washington. 

The  county  commissioners  are  not  author- 
ised to  select  lands  in  lieu  of  Sections  10  and 
88,  unless  actual  settlers  occupied  them  prior 
to  survey ;  after  survey  said  sections  were 
not  subject  to  pre-emption  entry 626 

Statntes. 

Acts  of  Conoress. 

List  of  those  cited  and  construed 863 

Are  operative  from  their  date,  and  are 

eonstmctive  notice  to  all    30 

Act  of  August  18, 1856,  relative  to  certain 
reservations  in  Florida,  was  IocaI  in  its  char- 
acter and  therefore  excepted  from  the  gen- 
eral repealing  clause  of  theKevised  Statutes 
(Sec.  5596) 604 

Bevised  Statutes. 

List  of  thone  cited  and  construed 864 

State  Laws. 

See  under  Sta<«f  and  Territorut. 

CONSTRUCnON. 

The  act  of  March  3, 1879,  as  applied  to  the 
settler,  is  to  be  equitably  construpd 30 

Where  the  construction  of  the  language 
of  a  statute  is  doubtful,  courts  will  prefer 
that  which  will  confirm  rather  than  destroy 
any  hon»-fldD  transaction  or  title 70 

The  law  (Sec.  2204,  B.  S.)  is  permissive  and 


Paga 
beneficial,  and,  its  purpose  being  to  facilitate 
bona-fide  settlement,  it  should  be  construed 
so  as  not  to  hamper  or  embarrass  applicants    209 

General  words  in  a  statute,  following  par- 
ticular words,  apply  to  persons  and  things 
of  the  same  kind  as  those  which  precede ....  271 

The  mnxim  exprsitio  ttniut  $tt  txeluHo  aU 
Uriut  is  applicable  to  Sec.  3,  Act  of  June  14, 
1878,  limiting  contests  against  timber-cult- 
ure entries  to  homestead  and  timbeisjult- 
ure  claimants 20> 

The  natural  and  persuasive  presumption 
of  intent  may  be  overthrown  only  by  words 
of  clear  and  unmistakable  import 34^ 

A  thing  which  is  within  the  intention  of 
the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter. . .  444 

Where  a  provision  in  an  appropriation  act, 
of  general  application,  is  not  expressly  re- 
stricted to  the  appropriation,  it  will  be  re- 
garded as  a  permanent  enactment 404 

A  proviso  in  restriction  of  a  general  grant 
takes  nothing  out  of  the  grant  but  the 
special  matter  contained  in  the  exception..  47^ 

Of  a  remedial  act  is  to  arise  from  a  consid- 
eration of  the  old  law,  the  mischief,  and  the 
remedy 582 

Statutes  are  to  be  construed  and  opplied 
according  to  their  intent,  and  that  is  to  be 
determined,  if  possible,  fVom  the  language 
employed OOS 

The  word  "  children,"  in  Sec.  2168,  B.  S.,  is 
used  in  its  natural  sense  and  is  not  qualified 
by  reference  to  minority 611 

The  words  "  dis])osed  of,"  in  the  proviso 
to  Sec.  1,  Art  of  March  12,  1860,  mean  sold 
and  title  alienated 641 

An  erroneous  construction  of  a  statute, 
promulgated  as  a  ruling,  has  all  the  force  of 
law  until  changetl,  and  rights  acquired  or 
acts  done  under  it  must  be  regarded  as 
legal 711 

*  Person  "  includes  corporation,  and  "  en- 
try "  includes  a  selection,  under  Sec.  2,  Act 
of  June  16, 1880  (repayments)    681 

"  Sales  of  public  lands,"  within  the  mean- 
ing of  the  laud  laws,  are  cash  sules  only 60S 

"  Actual  settlor,"  in  Sec.  2382,  R.  S.,  means 
actual  resident 628 

Won! 8  in  the  Revised  Statutes  importing 
the  singular  number  may  include  Hcveral 
persons  or  thingn,  and  M'ords  importing  the 
plural  number  may  include  the  singiilar  ...  756 

•'As  near  as  practicable,"  in  Sec.  2331, 
BeviHed  Statutes  means  as  nearly  as  is  rea- 
sonably pra<*tic;ible 764 

The  title  of  an  act  may  not  override  its 
text,  but  may  give  an  insight  into  its  pur- 
pose and  scope 825 

Consequences  are  to  be  considered  in  ex- 
pounding laws  where  the  intent  is  doubtfbl, 
but  the  principle  is  to  be  applied  with  cau- 
tion  858 

If  the  words  would  fairly  admit  of  differ- 
ent meanings  it  would  be  right  to  adopt  that 
which  is  more  favorable  to  the  interests  of 
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the  pinblio ;  applied  (by  the  court)  to  a  land 
grant  act,  where  the  grantees  may  be  sup- 
posed to  have  drawn  the  act 858 

Stone  Entry. 

For  ralings,  see  Timber  and  8ton$  AeL 

ISnrirey. 

See  Itlandt^  Mining  Olatm,  PHvaU  OkMn^ 
PuMie  Landy  and  Swamp  Grant 

Swamp  Grant. 

Title  by. 

The  act  of  September  28, 1850,  was  a  pres- 
ent grant,  reetiug  in  the  State  (California) 
from  the  day  of  its  date  the  title  to  all  the 
swamp  and  overflowed  land  then  not  sold, 
and  reqairing  nothing  but  determination  of 
bonndttdes  to  make  it  complete 472^  646 

All  the  swamp  lands  were  granted,  and 
they  have  remained  so  granted  ever  since..  670 

Character  of  Land. 

The  grant  of  1850  was  for  "  all  legal  sub- 
divisions, the  greater  part  of  which  is  wet 
jmd  unfit  for  cultivation ; "  when  the  char- 
acter of  the  greater  part  of  a  legal  subdi- 
vision has  been  ascertained  by  duly  consti- 
tuted authority,  the  character  of  the  whole 
of  that  subdivision  is  ascertained 472, 644 

A  meandered  lake,  which  was  at  date  of 
the  grant  covered  by  shallow  water,  mainly 
from  surface  drainings,  was  entirely  dry  in 
1842  and  again  in  1850,  and  was  largely 
drained  by  the  county  in  1864,  passed  to 
the  State  (Iowa)  by  the  grant 544 

Land  in  a  valley,  subject  to  overflow  an- 
nually  in  the  spring  and  fall,  caused  by  melt- 
ing snow  and  rains,  but  which  aftei-ward  is 
At  for  plowing  and  eultivation  or  hay -grow- 
ing, is  not  swamp  land 651 

The  Secretary  has  the  power,  and  it  is  his 
duty,  to  determine  what  lands  were  of  the 
description  granted 658 

Whether  lands  are  swamp  or  overflowed 
is  a  question  of  fact,  of  which  the  field  notes 
on  the  plats  are  not  conclusive  evidence. . . .  840 

State  Segreoaiton. 

Where  the  State  (California)  survey  is  not 
according  to  the  rectangular  system,  amend- 
ment of  the  plats  showing  State  swamp 
segregation  is  disapproved 470 

The  real  object  of  the  desired  amendment 
is  to  secure  the  designation  of  Lot  1  as 
swamp  land ;  in  this  case  tht  plat  must  be 
so  amended,  as  the  greatei  part  of  the  forty 
was  returned  as  swamp 471, 645 

Selections. 

Selections  (LouisiaDa)  made  after  the  loca- 
tion of  a  private  land  claim,  and  approved 
subject  to  all  valid  dejections,  passed  no 
title  unless  it  should  be  found,  on  final  ad- 
judication, that  some  of  them  are  not  re- 
quired to  satisfy  the  conflrmntion 893 

The  failure  of  the  State  (Iowa)  to  include     "" 


a  tract  (platted  as  a  hike)  in  the  list  of  as- 
lections  did  not  releaae  the  titie,  wfaieh 
passed  to  her  by  a  grant  in  pnsssnli S4M 

Certain  selections  (Louisiana),  having 
been  made  within  tiie  claimed  limits  of  a 
confirmed  private  grant  (Honmas),  sinoe 
survey  was  extended  over  part  of  it,  but  be- 
before  its  boundaiies  have  been  determined, 
should,  together  with  the  survey,  be  oaii- 
oeled 651 

The  right  of  the  SUte  (Louisiana)  to 
swamplands  other  than  those  heretoftws 
selected,  which  are  not  otherwise  appropri- 
ated, cannot  be  abridged 664 

Pending  consideration  of  the  State's  daim 
entries  may  not,  but  filings  may,  be  made. .  611 

Act  of  July  23,  1866,  Sec.  1,  has  no  refer- 
ence to  swamp  claims ;  after  patent  there- 
under to  a  purchaser  from  the  State  of  Cal- 
ifornia, it  may  not  be  again  claimed  under 
the  swamp  grant 613 

When  the  State  (Missouri)  has  completed 
any  part  of  its  indemnity  prooft,  they  are  to 
be  filed  in  the  local  office  and  duly  oertifled 
and  forwarded  to  the  (Seneral  Land  Oflloe..  614 

For  Airther  rulings  on  selections,  see  under 
StaU  Oranti  and  Baikvad  Oremtt. 

Certification. 

,  Where  swamp  lands  (32,lQ2aores)  wereim- 
properly  certified  to  the  State  (Minnesota) 
under  a  grant  for  a  railroad  (Lake  Superior 
and  Mississippi),  and  conveyed  by  the  State 
to  the  company,  upon  a  reconveyance  to  the 
State  by  the  company  or  its  successors, 
patents  may  issue  to  the  State  under  the 

swamp  grant 642 

Althoujpbi  the  lands  may  have  been  oerti- 
fled (1852)  to  the  State  (Louisiana)  under  a 
survey  originally  erroneous  (as  to  oharae- 
ter),  as  shown  by  a  subsequent  survey  (1879), 
the  oertifloation  was  equivalent  to  patent 
and  the  United  States  has  no  ftirther  owner- 
ship in  or  control  over  them,  until  set  aside 

by  due  course  of  law 6SS 

See,  also,  under  BaHroad  OranU  and  StaU 
GramU, 

Tenant. 

Where  one  wont  upon  the  public  land  as 
the  tenant  of  another,  who  has  absented 
himseir  without  claim  to  it,  he  may  make  en- 
try of  it  In  the  absence  of  fraud ISS 

Compare  with  Agent 

Timber  Culture. 

Application. 

For  rulings,  see  AppUoation 

Affidavit. 

In  relation  to,  see  Af^vit 

Entry. 

For  efilBct,  change  and  cancellation  o^  aeo 
Entry. 

Fraudulent  and  SJegat;  see  Fraud  and 
lUegaUty. 
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As  to  amendmont  of;  see  AmendmeHt. 
See  SetkkquUkmeiU  and  BeinBlaUmenL 

BT  WHOM. 

Kay  be  made  by  a  deserted  wife  (with 
chi]draii)a8theheadofaikoiily 811 

May  be  made  by  a  eitises,  who,  when  an 
alian  innooently  made  a  prior  entry  which 
waaeancfaledfornon'eompliaiioe  with  law..  250 

Ifay  be  made  by  ooe  whose  former  entry 
was  canceled  because  made  on  land  ocoa- 
pied  and  improved  by  another 118 

Kay  be  made  where  caases  beyond  the 
«ntryman*s  control  (the  establishment  of  a 
oattle  trail)  destroyed  the  land  first  entered 
for  timber-caltnre  purposes 827 

Kay  be  made  by  one  who  was  not  allowed 
to  amend  a  former  oitry,  because  of  the  in- 
terposition of  other  rights,  where  the  eqni- 
ties  were  with  him 253,254 

Kay  be  made  by  a  local  officer,  or  derk, 
but  not  by  a  special  agent,  in  a  district  other 
than  that  in  which  he  is  stationed 318 

By  officers  and  employte  of  the  Land  De- 
partment; see  nnder  XonclDepardntfnt. 

As  to  citizenship,  see  AUen. 

WHXN. 

Entry  allowed  daring  pendency  of  con- 
test may  stand,  there  being  now  no  adverse 
right;  (seep.  55) 244 

WUKBK. 

Bcspeoting  land  in  fractional  sections,  see 
under  PubUe  iMnd, 

Will  not  be  allowed  where  there  is  a  prior 
entry  in  the  same  section,  thoagh  contest 
againstit  is  pending 84 

Kay  be  allowed  where  there  is  a  prior 
timber-cnlture  entry  which  is  Illegal  (be- 
caose  of  conflict  with  a  certified  entry)  and 
cannot  go  to  patent 266 

Kay  be  made  on  land  covered  by  a  pre* 
•mption  filing,  and  takes  the  land  on  fkilare 
by  the  pre-emptor  to  make  final  proof  in 
the  time  required 603 

By  contestant  of  a  homestead  entry,  may 
be  for  part  of  the  land  and  ooniiguous  land ; 
by  contestant  of  a  tlmber-cultore  entry,  is 
restricted  to  land  in  contest,  unless  less  than 
160  acres,  when  contiguous  land  may  be  in- 
eluded  289 

DEVOID  OF  TUCBEB. 

Must  be  made  in  a  section  "  composed  ex- 
clusively of  prairie  lands  or  other  lands 
dcToid  of  timber/'  that  is,  composed  of  lands 
naturally  devoid  of  timber 271 

Whether  a  given  section  is  devoid  of  tim- 
ber is  to  be  determined  by  inquiring  whether 
nature  has  provided  timber  which  in  time 
will  become  an  adequate  supply  for  the 
-wants  at  the  people  likely  to  reside  on  it . .  267 

Where  the  timber  growing  in  a  section  is 
confined  to  fixed  limits,  with  no  prospect  of 
spreading,  and  is  inadequate  in  quantity  (500 
trees),  entry  is  allowed 268 

3lay  be  made  where  the  trees  (450),  con- 
fined to  the  margin  of  a  stream,  at  maturity 


become  unfit  for  use  as  timber  (decayed  at 
the  heart) 27^274 

Kay  be  made  where  the  trees  (200),  con- 
fined to  a  point  of  land  between  two  sloughs^ 
were  dead,  dying,  or  decaying  at  the  top. . .  278 

Kay  be  made  where  there  are  but  a  hun- 
dred, or  a  half  acre  of,  trees  confined  to  the 
margin  of  a  stream S74 

A  section  where  there  was  formerly  an 
adequate  supply  (40  acres)  of  naturally- 
growing  timber,  which  has  been  cut  off;  is 
not  devoid  of  timber 270 

Where  applicant  proves  that  the  markings 
on  the  plats,  showing  timber,  were  errme- 
ous,  entry  should  be  allowed  as  of  date  of 
application •••  860 

Conflicts. 

See  Mineral  Land,  Baibroad  Chrant^  Reur- 
voHont,  Ac. 

For  the  Atherton-Fowler  doctrine,  see 
under  Pvblic  Land, 

Requirements. 

ACTS  OF  1874  Ain>  1878. 
Entryman  under  act  of  1874  becune  en- 
titled to  benefits  of  act  of  1878  (as  to  area  to 
be  cultivated)  at  date  of  its  passage 280 

BBBAKINO. 

The  entryman  is  entitled  to  a  full  year,  ex« 
elusive  of  the  day  of  entry,  in  which  to 
break  the  first  five  acres 240,295 

The  purpose  of  the  law  is  attained  by  a 
thorough  overturning  of  the  entire  area, 
whether  by  plowing  or  otherwise  (grub- 
bing), so  as  to  fit  it  for  cultivation 264 

When  one  enters  land  with  knowledge  of 
its  unfitness  for  tree  cultare,  he  will  be  held 
to  a  strict  compliance  with  the  requirements 
of  law  (breaking) 265 

CULTTVATIOH. 

Hoeing  around  young  trees  and  permitting 
a  growth  of  grass  and  weeds  between  Uiem, 
which  is  necessary  to  insure  their  protec- 
tion in  a  cold  climate,  satisfies  the  law 805 

Whilst  the  requirements  of  the  law  must 
be  carrried  out  fully,  neverilieless  the  ob* 
Ject  of  the  law,  "  to  encourage  the  growth 
of  timber,"  should  always  be  kept  in  view 
in  determining  the  question  of  compliance 
with  them 800 

The  entryman  is  not  to  be  held  respon- 
sible for  an  incendiary  fire,  or  for  a  flood, 
which  destroys  his  trees ' 807 

For  comparison  with  the  homestead  law, 
see  ChdtivaMon. 

FLANTIKO. 

TTnfaTorable  weather  excuses  the  failure 
of  the  planting,  where  diligence  in  remedy- 
ing itwas  exercised 814 

DEFAULT. 

At  the  moment  of  default  the  land  is  open 
to  entry  by  the  first  legal  claimant,  notwith- 
standing that  an  illegal  contest  is  pending 
againstit 266,283.207,818 

If  the  entryman  has  cured  or  begun  to 
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onre  the  default  in  good  faith,  contei»t  will 
Botlie 262.  263,302 

Final  proof. 

It  is  the  dnty  of  the  Land  Department  to 
see  that  the  trees  are  of  snch  size  as  to  ren- 
der their  continued  growth  without  fhrther 
culti  vation  or  prot  ectlon  reasonably  certain  ■  310 

The  time  consumed  in  preparinj?  the  Isnd 
and  planting  the  trees  is  computed  as  part 
of  the  required  eight  years  of  cultivation 
and  protection 809 

At  the  expiration  of  the  eight  years  fh>m 
date  of  entry  one-half  of  the  trees  (3,875) 
mast  have  been  growing  for  five  years,  and 
the  remaining  half  for  tour  years 810, 828 

When  the  trees  (22,600)  are  not  of  a  satis* 
factory  growth  at  the  end  of  eight  years, 
without  fault  of  the  entryman,  the  law 
allows  him  five  years  additional  time.. 80G,  828 

Facts  in  relation  to  the  growth  and  sise 
of  box-elder,  ash,  and  catalpa  trees 810 

For  general  rulings,  see  Final  Proof, 

Timber  Cutttngr* 

Public  Lands. 

XINBBAL. 

Cut  prior  to  act  of  June  3, 1878,  and  such 
as  by  said  act  would  be  lawftd  after  said 
date;  proceedings  will  not  be  instituted....  828 

Miners  and  others  inhabiting  mining  dis- 
tricts may  cut,  or  employ  others  to  out,  tim- 
ber from  mineral  lands  for  domestic  use. . . .  828 

Where  coal  suitable  for  fuel  exists  in  the 
neighborhood,  timber  for  fuel  should  not  be 
out  by  a  mining  company 827 

Coal  lands  are  not  mineral  lands  within 
the  meaning  of  the  act  of  June  3,  1878 827 

Where  the  timber  was  cut  on  coal  lands 
under  the  mistaken  belief  that  they  were 
open  to  such  cutting,  a  proposition  to  pay 
stumpagerato  of  75  cents  per  thousand 
feet  of  lumber  may  be  accepted 828 

KON-mXBBAL. 

Cut  before  title  to  the  tract  passed  Arom 
tiie  government  is  not  part  of  the  realty, 
and  does  not  pass  with  it ;  its  value  may 
afterwards  be  sued  for  by  the  govern- 
ment  776 

Whero  land  was  in  a  mining  region,though 
not  mineral,  and  the  timber  was  used  in 
building  a  smelting  furnace  and  a  new 
town,  the  lumber  company's  offer  of  $1.25 
per  1,000  ft^et  of  sawed  lamber,  it«  value  in 
the  tree,  may  be  accepted 824 

A  homesteader  who  by  mistake  resided 
and  out  timber  without  his  lines,  and  over 
more  land  than  an  entry  could  have  covered, 
may  amend  his  entry  so  as  to  include  the 
land  he  resided  on,  and  so  as  to  subject  the 
government  to  the  least  loss;  neither  he 
nor  those  who  bought  the  timber  from  him 
should  be  prosecuted 808 

Bbttlbrs'  Claims. 

BT  8BTTLBB8. 

TTntil  homestead  entry  is  finally  perfected 
tbe  land  belongs  to  the  government;   the 


settler  may  use  the  timber  on  the  land  for 
fencing  or  other  needed  purposes;  m-prka 
occupant  has  no  right  to  rails  or  to  othflr 
timber  cut  upon  it 

Where  the  homestead  settler  cut  <m  his 
land  and  sold  certain  posts  and  railroad  ti«s 
under  the  supposition  that  he  had  a  legal 
right  to  do  so,  and  where  it  appears  that  bs 
has  taken  and  is  holding  his  claim  in  good 
faith,  the  inftaotion  of  the  rule  against  bdcIi 
timber  cutting  w  ill  be  overlooked 81S 

A  settler  on  nnsurveyed  land  intendingto 
make  it  a  home  uid  to  take  it  under  the  set- 
tlement laws  when  surveyed,  is  Justified  in 
doing  whatever  clearing  is  neoessary  to  put 
in  a  crop,  and  may  cut  and  sell  the  timb^to 
aid  him  in  so  doing,  or  may  sell  timber  finr 
Idle  support  of  his  ftunily  while  clearing  the 
land  and  putting  in  a  crop 817 

Hereafter  (December  7, 1883)  the  special 
agents  will  make  no  report  of  timber  oat- 
ting  by  homesteaders  or  pre-emptors  on 
their  claims  unless  they  find  the  entry  to  be 
fraudulent  (cases  suggested),  or  unless  it  bo 
oondusively  established  that  tiie  timber 
was  not  cut  for  clearing  the  land  or  for  other 
legitimate  purposes 81^ 

BT  OTHEBS. 

Where  the  trespass  is  on  an  additional 
homestead  claim,  the  settler,  who  fully  com- 
plied with  the  law  in  his  original  entry,  has 
exclusive  right  to  the  timber  and  must  him- 
self bring  action  in  the  local  courts 81<^ 

So  long  as  the  lands  are  occupied  in  good 
faith  under  the  pre-emption  law,  the  duty 
of  protecting  the  timber  does  not  rest  on  the 
government ;  otherwise,  where  the  land  has 
'been  fraudulently  obtained  as  a  pre-emption 
or  homestead 810 

Railroad  Limits. 

IXDBlDfITT  LAND. 

The  company  (Northern  Pacific)  may  not 
sell  the  timber  on  land  within  its  indenuuty 
limits  which  has  not  been  selected  ;  a  sele^ 
tion  to  become  effective  on  title  needs  the 
approval  of  the  Department    819, 8S0 

It  is  the  duty  of  the  government  to  pro- 
tect the  timber  upon  all  the  lands  within  the 
unsurveyfd  granted  limits  of  the  railroad 
(Northern  Pacific) 828 

OONBTBUCnOK  MATEBIALB. 

Surplus  or  refuse  timber  cut  (from  min- 
eral lands  of  the  United  States  by  a  timber 
agent)  for  railroad  construction  may  not  bo 
exported  from  the  Stat«  or  Territory 81) 

An  agent  cutting  timber  for  railroad  pur- 
poses is  not  entitled  to  the  surplus  or  refuse 
timber  cut  from  public  lands,  mineral  or 
otherwise,  without  paying  stumpage  valos 
for  it 814 

Reservations. 

Fond  du  Lac,  Minnesota ;  the  Indians  may 
not  lawfully  cut  timber  fh>m  selections  not 
approved  by  the  Department,  nor  fVom  ap- 
proved selections  except  for  the  poiposeof 
improving  the  land 821 
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Ftoit  CMneron,  Utah,  is  abandoned,  bnt 
not  yet  leetoied  to  the  pnUio  domain ;  tim- 
ber onttlng  on  anohreaerrationa  la  within  the 
joriadiotlon  of  the  Land  Department ;  tim- 
ber oat  mnat  be  leleaaed  to  the  United 
Stotua 822 

PURCHASBSS. 

The  owner  of  stolen  property  may  redaim 
it  or  demand  fkill  yaloe  fitnn  the  pnrohaaer, 
notwithstanding  the  fiwit  that  the  pnmbaecir 
had  bought  it  in  good  fkith  and  had  paid 
Aill  valne  for  it 887 

A  oat  the  timber  and  converted  it  into 
himber,  which  he  sold  to  B ;  B  sold  tt  to  G, 
who  was  ignorant  of  the  trespass ;  held, 
that  B  and  C  may  be  held  Jointly  responsi- 
ble for  the  valae  as  lumber 885 

Pnrchasers  of  pnbUo  timber  most  i»ay  ita 
stampage  value  in  case  of  iii»<«t*"**Ain>l 
treepaas,  bat  the  fhU  valoe  where  the  tree- 
pass  was  willfdl 838 

Where  certain  mill  companiea  prooored 
ignoradt  and  irresponsible  men  to  do  the 
ontting,  suits  should  be  brought  againat  the 
mill-men 840 

A  porohaser  who  induced  the  treapaaa 
muat  pay  the  purchase  price  of  the  logs. ...  841 

LxoAii  Prockedikgs. 

Host  not  be  instituted  against  alleged 
timber  depredatora  unless  directed  by  the 
attomey-genenl,  or  until  the  special  tim- 
ber agent  has  been  so  instructed  by  the  Land 
Department;  but  in  cases  of  emergeney, 
where  immediate  action  ia  neoeaaary  to  pro- 
tect the  gOTcmment,  he  may  apply  to  the 
United  States  attorney  to  institute  proceed- 
ing"  841 

Ookdokahon  of  Trespass. 

8e&  1,  Act  of  June  16»  1880,  providea  that 
pcBBcma  who  committed  trespasses  on  the 
pablie  lands,  not  mineral,  prior  to  ICaroh  1, 
18?^  naay  aeoore  themaelves  against  crimi- 
nal and  civil  proceedings  by  porohasing  the 
lands  at  the  govwnment  price 8229 

The  parties  committed  the  trespass  in  No- 
vember and  December  1877,  were  saed  dv. 
illy,  and  on  compromise  in  April  1880  the 
sitfta  were  withdrawn ;  on  November  9, 1880, 
they  applied  to  purchase  the  land:  held, 
that  aa  they  were  criminally  liable  at  date 
of  sppUoation,  which  was  within  three  years 
from  date  of  the  offense  (See.  1040^  B.  8.,  and 
Aot  of  April  18, 1870),  they  were  authorised 

to  porchaae  the  land 829 

The  trecpaaaee  were  oommitted  from  1870 
to  1878,  the  land  being  then  and  now  unsnr- 
veyed  (California)  i  on  June  4,  1888,  the 
treepasaer  offered  to  purchase  the  land  un- 
der the  act  of  Jnne  3,  1878,  which  in  terms 
appliea  to  surveyed  lands:  held,  that  the 
facta  bring  the  case  within  the  remedy  of 
the  aot  of  June  Iff,  1880 ;  that  the  delay  in 
porehaaing  cansed  by  the  want  of  a  survey 
doea  not  render  the  law  inapplioable  when 
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a  sorvey  is  madei  and  that  he  ahould  be  al- 
lowed to  have  a  aurvey  under  the  special 
deposit  system,  and  to  pay  for  the  land  un- 
der whichever  of  theae  laws  is  applicable. .  881 

Where  one  miatakenly  and,  aa  alleged,  af- 
ter reasonable  inqniry ,  deemed  the  land  not 
public,  and,  baying  a  "possessory  timber 
daim  "  on  it,  cut  timber  in  1880  and  1881,  he 
may  settle  by  purchasing  the  land 

Where  the  trespasser  purchases  but  part 
of  the  lands  trespassed  en,  he  is  liable  for  the 
depredations  on  the  remainder  of  them ;  if 
the  purchase  is  made  by  other  parties,  hia 
liabiUtystlU  remains 

Timber  ana  Stone  Act« 

Application. 

A  prima-fkcie  valid  pre-emption  dling, 
or  otiier  claim  of  record,  bara  a  timber 
application  (unaccompanied  b  j  an  impeach- 
ment of  it) 

The  preliminary  affidavit  does  not  bar 
homestead  entry  pending  publication,  which, 
however,  is  suliijectto  the  rights  of  the  prior 
daimant  (timber)  if  established  at  ilnal 
proof 388, 

An  application  (timber)  initiates  a  valid 
daim  to  the  tract,  in  like  manner  as  a  pre- 
emption declaratory  filing  {  the  applicant 
has  a  preferred  right  against  everybody  but 
the  TTnited  States  and  one  claiming  a  prior 
right  to  the  land 

For  general  rulings,  see  AppUeaHon. 

Entry. 

An  entry  (timber)  is  barred  by  a  prior 
homeatead  settlement,  izrespeotive  of  the 
dharacterof  the  land 172 

Neither  a  married  woman  nor  a  minor 
may  make  entry 882 

An  entry  may  embranee  non-contiguoua 
tracts MB 

The  timber  applicant  must  show  that  the 
land  was  uninhabited,  onocoupied,  and  un- 
improved by  others,  and  that  it  is  unfit  for 
cultivation  and  chiefiy  valuable  for  timber.  082 

For  general  rulings,  see  Entry. 

Adverse  claim. 

The  ezistenoe  of  a  valid  settlement  or  im- 
provement is  fistal  to  the  claim,  irrespective 
of  the  qnestion  of  character  of  the  land 836 

The  "adverseclaim,"  orthe  "valid  daim,*' 
in  Sec  8  ol  the  act,  is  one  initiated  prior  to 
the  application ;  it  must  be  filed  during  the 
publication 834 

A  claim  initiated  aubsequeutly  to  the  ap- 
plication confers  no  rights,  and  may  not  de- 
lay entry  on  the  required  proofs^  if  the 
United  States  do  not  pass  title,  the  snbse- 
quent  claimant  haa  the  next  best  right  to 
the  land 934 

Belinquisument. 

A  relinqaishment  of  a  claim  prior  to  final 
proof  confers  no  rights  on  the  person  obtain- 
ing and  filing  it 
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For  general  mllnga,  aee  BsUnquishment 

PROTBST. 

A  party  not  in  interest  may  appear  at  any 
time,  alleging  illegality  in  reai^eot  of  the 
qnalifioationB  or  proceed tngs  of  theapplicant, 
the  honaJUUt  of  his  application,  or  the  char- 
acter of  the  land ;  the  only  iasne  is  the  legal- 
ity of  the  application,  and  the  burden  of 
pi-oof  is  on  the  timber  applicant 336 

The  proviso  to  Section  3  of  the  act  con- 
tempLites  a  protest,  after  entry,  against  the 
issae  of  patent,  founded  on  an  alleged  pri- 
ority of  right 336 

The  allegation  of  a  person  (claiming  a  set^ 
tlement  right)  that  the  land  is  valuable  chief- 
ly for  agriculture  does  not  properly  consti- 
tute a  *  *  contest, ' '  in  which  the  adverse  claims 
of  the  parties  are  to  be  adjudicated;  it  is  a 
protest  putting  that  one  fact  in  issue 
only 633 

Character  of  Land. 

Where  the  soil  is  ablack  loam  and  suscepti- 
ble of  ordinary  cultivation,  ezc^t  in  minor 
portions  where  it  is  rocky  or  steep,  it  is  not 
sulject  to  entry 

The  act  was  intended  to  allow  timber  entry 
of  tracts  in  broken,  rugged,  or  mountainous 
districts,  with  soil  unfit  for  ordinary  agrioolt- 
ural  purposes  when  cleared  of  timber — 

The  act  does  not  contemplate  that  the  lands 
mnst  be  wholly  unfit  for  cultivation,  after 
removal  of  the  timber,  but  that  they  mnst 
be  unfit  for  ordinary  cultivation  and  valoa- 
ble  chiefly  for  tim  ber ;  cases  suggested 836 

Town  Site. 

The  term  "actual  settler  "  in  Sec.  2882,  B. 
S.,  means  actual  resident;  when  one  or  two 
lota  are  entered,  the  entryman  must  aotnaUy 
reside  on  one  lot C28 
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A  timber-culture  entry  may  not  be  made 
within  the  incorporated  limits  of  a  oity  or 
town 

If  land  is  mineral  it  is  subject  to  Icioatioa 
only  under  the  mining  law,  without  referenee 
to  its  relative  value  for  town -site  purpooeo ; 
this  ruling  was  changed  by  circular  Septeir  - 
ber  22,  1882 717.718 

Warrants. 

Military  Bounty  Land. 

Are  receivable  only  in  the  form  of  loca- 
tions, and  not  in  payment  of  pre-emption 
entries ;  manner  of  locating  them  explained .  973 

Virginia  Military  Land. 

The  grant  of  one-third  additional  bounty, 
by  the  State  act  of  October  1780,  was  in- 
tended only  for  the  benefit  of  those  offioeis 
for  whom  a  provision  for  bounty -land  had 
been  previoiuly  made  12 

A  m%}or-generalwas  entitled  to  15, 000  acres 
under  the  State  act  of  October  1780,  and  to 
one-sixth  additional  for  each  years'  serrieo 
beyond  the  term  of  nix  years,  under  the  act 
of  May  1782 14 

Warrants  issued  in  June  1783,  to  amount 
of  17,600  acres,  for  seven  years'  service  as 
m%]or-general,  ending  May  30,  1788,  were  in 
full  satisfaction  of  the  claim • 

The  decisions  of  the  officers  of  the  State, 
charged  with  the  duty  of  issuing  the  war- 
rants, are  final,  and  bind  the  parties  and 
their  privies IB 

A  claim  for  the  issue  of  scrip  for  fi,838| 
acres  additionol,  founded  on  a  warrant  issued 
in  1882,  will  not  be  entertained 14 

IVater  Rigrht. 

Af  plication  for  a  water  right  under  guise 
of  a  placer  claim  will  be  rejected 174 
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